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prior  to  the  number  for  which  it  is  intended. 

Editorial  communications  should  be  addreased  to  **  The  BdUort  qf  tfu  Law 
Journal^  Tbronto,"  or  **Barrfc.** 

Advertiaements,  BnaineaB  letters,  and  communications  of  a  Fiaanclal  nature 
should  be  addressed  to  '*  Jfesirt.  Madear  dt  Cb.,  PiMiahen  qf  the  Law  Journal, 
Ibronio.*' 

Letters  enclosing  money  should  be  nyii^ered;— the  words  **  Money  Letter** 
written  on  an  enrelope  are  of  no  arall. 
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t  Ippgr  toak  jafa  jJUDttal 

JANUARY,    1858. 
OUR  FOURTH  YEAR. 


With  this  number  we  enter  on  the  fourth  year  of  pub- 
lication. Though  we  strive  espeeially  to  please  our  more 
immediate  patrons,  and  to  serve  their  interests,  we  are  not 
unmindful  of  the  good  opinion  of  the  general  public  mani- 
fested by  their  organs — ^the  lay  press.  We  have  to  express 
our  thanks  to  our  brethren  of  the  press  for  the  kind  and 
encouraging  commendations  bestowed  upon  us  by  them 
since  our  commencement. 

We  are  by  no  means  exclusive,  either  in  thought,  word 

or  deed.     It  is  our  deliberate  opinion  that  the  good  of  the 

public  is  the  good  of  the  lawyers,  and  that  the  good  of  the 

lawyers  is  our  good.     These  we  take  to  be  truisms.     It  is 

Utopian  for  any  one  to  expect  that  the  public  ever  can 

dispense  with  the  services  of  the  legal  profession  : — 

"  For  what  bi^t  durst  ever  draw, 
By  inward  light,  a  deed  in  law  ? 
Or  could  hold  forth  by  revelation 
An  answer  to  a  declaration  ? 
For  those  who  meddle  with  their  tools 
Will  out  their  fingers,  if  they're  fooU." 

The  prejudice  against  the  legal  profession  is  narrow- 
minded  and  ungenerous.  Though  possessing  many  bene- 
fits, like  other  professions  it  is  subject  to  some  abuses. 
No  discriminating  person  should,  however,  confound  the 
abuses  of  a  system  with  its  benefits,  and  attach  that  cha- 
racter to  the  whole  which  belongs  only  to  some  of  its  parts. 
For  the  t^eatest  and  most  popular  reforms  of  the  present 


day  the  people  are  indebted  to  members  of  this  much 
abused  profession.  This,  too,  done  at  a  time  when  to  all 
appearance  there  was  self-immolation  on  the  altar  of  the 
public  good.  The  true  course,  after  all,  is  to  acknowledge 
and  adhere  to  the  principle  that  lawyers  were  made  for 
society,  and  not  society  for  lawyers. 

It  requires  no  profound  penetration  to  learn  that  even 
the  craving  for  cheap  justice  may  be  satisfied  without 
loss  to  the  profession.  It  has  been  proved  by  experience 
that  in  proportion  as  the  costs  of  a  suit  abate,  does  the 
number  of  suits  increase.  It  has  also  been  proved  that 
out  of  transactions  wherein  men  entirely  dispense  with 
the  services  of  lawyers,  does  the  i^reat  bulk  of  litigation 
arise.  If  lawyers  were  employed  to  prepare  all  deeds, 
agreements  and  wills,  there  would  be  to  the  public  at  large 
a  great' saving  of  law  costs.  We  do  not  write  this  from 
any  selfish  motive,  but  from  conviction  founded  on  expe- 
rience. One  third  of  the  litigation  of  the  Courts  may  be 
traced  to  the  fact  that  lawyers  are  not  called  in  until  the 
mischief  is  done.  Far  easier  would  it  be  for  a  farmer  to 
pay  one  pound  to  a  professional  man  for  his  deed,  than  to 
pay  ten  shillings  for  it  to  a  land  agent,  and  afterwards  to 
pay  twenty  pounds  costs  in  having  its  meaning  decided. 
The  same  may  be  said  with  still  more  truth  with  respect 
to  wills :  a  desire  on  the  part  of  a  testator  to  save  a  few 
dollars  in  preparing  his  will,  has  in  many  cases  caused  the 
loss  of  his  entire  estate  in  endless  law  suits. 

The  longing  for  cheap  justice  stands  on  no  better  foun- 
dation. We  firmly  believe  that  if  an  action  in  one  of  the 
Superior  Courts  could  be  conducted  to  judgment  for  £5, 
instead  of  £15  as  at  present,  there  would  be  twenty  suits 
for  every  one  that  is  now  brought.  A  very  slender  know- 
ledge of  arithmetic  will  declare  the  result  to  the  inquisi- 
tive. The  change,  however,  is  not  one  to  which  we  shall  ever 
willingly  subscribe.  Cheap  justice,  in  the  common  under- 
standing of  the  term,  is  a  great  curse.  It  causes  a  litigious 
and  quarrelsome  spirit,  a  lawless  and  careless  mien,  an 
unsafe  and  rotten  state  of  society.  The  wholesome  dread 
of  law  expenses  does  more  for  the  promotion  of  respect  to 
law  and  the  fostering  of  kindly  feelings,  than  all  the  pains 
and  penalties  ever  enacted  in  criminal  statutes.  Never 
shall  we  forget  the  saying  of  Priestley,  that ''  the  expense 
of  the  law  is  the  price  of  liberty.'' 

Our  aim  is  to  stand  up  for  the  legal  profession  as  a  body 
of  gentlemen  trained  to  serve  their  fellow  men  in  a  high 
and  noble  calling.  Our  mission  is  to  inform  lawyers  that 
the  more  respectable  they  are  as  members  of  society,  the 
more  respected  they  will  be  by  society  at  large.  Our  calling 
is  to  serve  the  lawyers  by  doing  good  to  the  publicr— to 
serve  the  public  by  doing  good  to  the  lawyers.  Our  at- 
tention, notwith^tanfling,  9hall  be  as  much  as  ever  directed 
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to  the  officers  of  the  inferior  trihunals,  so  as  to  make 
things  easy  for  them  in  the  performance  of  their  duties. 
It  is  a  matter  of  paramount  importance  that  justice  be 
soundly  administered  in  the  lowest  as  well  as  in  the  highest 
Courts  of  the  land.  This  cannot  be  done  if  the  officers — 
those  through  whom  and  by  whom  the  stream  of  justice  is 
permitted  to  flow — be  unacquainted  with  their  duties  or 
heedless  of  their  responsibilities.  The  position  of  a  Bailiff 
in  a  Division  Court  is  daily  becoming  one  of  honour  as 
well  as  of  emolument ;  that  of  Clerk  has  generally  been 
both  the  one  and  the  other.  The  Judge  has  his  library  of 
costly  books  to  enable  him  to  discharge  the  functions  of 
his  high  trust.  The  lawyer  also  finds  it  necessary  to  be 
similarly  proyided  for  the  work  of  his  calling.  Why  then 
should  not  the  Clerk  and  the  Bailiff  have  their  Manual  of 
Instructious — ^their  book  of  reference  ?  We  endeavour  to 
provide  it  for  them  in  the  pages  of  this  Journal,  and  can 
assure  them  that  our  desire  is  to  be  of  good  service  to 
them.  That  we  have  been  so,  is  well  known.  That  we 
shall  continue  to  be  so,  must  depend  upon  the  support  we 
receive  from  that  class  of  our  subscribers. 

We  desire  to  see  the  names  of  a  greater  number  of 
magistrates  on  our  list  than  at  present  we  find.  Were  this 
the  case,  we  should  devote  ar-  larger  space  for  their  infor- 
mation. It  is  notorious  that  the  magistrates  cannot  afford 
to  despise  information  such  as  we  give,  when  t^dered  in 
a  becoming  manner.  Often  appointed — ^and  we  say  it 
without  disrsspect — ^more  because  of  political  influence 
than  of  peculiar  fitness,  they  stand  in  need  of  reliable  ad- 
vice. The  letters  we  receive,  and  the  inquires  otherwise 
made  of  us,  are  quite  ample  to  satisfy  us  upon  these  points. 
We  hope  shortly  to  commence  in  these  columns  <'  A  Ma- 
gistrate's Manual,'^  and  can  assure  those  for  whose  benefit 
it  is  intended  that  it  will  be  all  that  the  name  imports. 

There  is  still  another  class  of  the  community  that  does 
not  patronise  us  in  proportion  to  its  wants — we  mean 
Municipal  Officers.  We  take  every  opportunity  of  making 
known  decisions  that  concern  them,  and  of  giving  hints 
that  might  be  followed  with  advantage,  but  still  do 
not  receive  in  return  that  hearty  and  general  support  to 
which  our  efforts  entitle  us.  Upon  all  occasions  we  are 
glad  to  solve  doubtful  points,  when  asked  of  us  by  those 
engaged  in  the  administration  of  municipal  affairs.  It 
would  be  much  better  for  this  class  of  our  people  to  take 
less  for  granted  than  it  does.  The  endless  number  of  by- 
laws which  are  set  aside  by  the  Courts,  and  the  endless 
complications  of  every  day  affairs  which  in  consequence 
result,  ought  to  be  a  sufficient  corroboration  of  our  remarks. 

It  will  be  noticed  that  with  this  number  our  dimensions 
are  enlarged.  We  now,  without  additional  cost  to  our 
^ab8oriber9,  offer  one  third  more  in  each  issue  than  we 


have  hitherto  been  accustomed  to  do.  This  is  an  under- 
taking of  some  moment,  when  we  view  the  tightness  of 
the  times  and  the  difficulty  of  collecting  money.  We  rely, 
however,  upon  being  sustained  in  this  step,  and  hope  that, 
as  we  evince  an  increased  desire  to  serve,  we  shall  be  met 
by  an  increased  desire  to  support. 

Each  issue  will,  as  announced  in  the  December  number, 
now  contain  thirty-two  instead  of  twenty-four  pages  as 
heretofore,  and,  as  will  be  seen,  type  smaller  than  hitherto 
used  for  the  leading  articles ;  thus  doubly  gaining  in  space, 
we  are  able  to  give  our  readers  a  much  greater  amount  of 
reading  matter. 

The  leading  Articles  will  now  be  found  commencing  on 
the  first  page.  Articles,  Correspondence,  and  Queries  in 
relation  to  the  Division  Court,  will  follow  next  in  order. 
Then  Treatises  and  Essays  written  expressly  for  the  Law 
Journal  J  and  Selections  from  the  leading  English  and 
American  Law  Periodicals.  Then  Reports  from  the  Supe- 
rior and  County  Courts  of  Upper  Canada,  with  Repertory, 
or  short  Notes  of  English  Cases.  General  Correspondence 
and  Book  Reviews  will  be  found  in  the  last  pages. 

While  carrying  into  execution  these  our  promised  im- 
provements, we  have  much  satisfaction  in  being  able,  as  a 
still  further  proof  of  our  desire  to  be  useful  to  our  support- 
ers, to  present  them,  with  this  number,  a  Legal  Calendar 
for  the  year  1858,  prepared  expressly  for  the  Law  JoumaL 


SHALL  WE  HAVE  A  BANKRUPTCY  LAW  ? 


It  is  related  of  a  certain  debtor,  that  when  friends  sym- 
pathized with  him  at  his  embarrassments,  he  naively  said — 
sympathize  with  my  creditors  for  they  are  embarrassed.  How 
true  the  story  is  we  know  little  and  care  less.  The  moral 
conveyed  by  it  even  though  fabulous,  challenges  our  atten- 
tion. To  relieve  the  embarrassments  of  debtors  on  the  one 
hand  and  creditors  on  the  other,  a  law  is  required  which  in 
Canada  does  not  exist,  viz :  a  wise  and  comprehensive 
Bankruptcy  Act. 

It  has  been  the  wisdom  of  almost  every  country  with  any 
pretensions  to  civilization,  in  some  shape  or  other  to  protect 
the  unfortunate — ^whether  debtors  or  creditors.  Under  the 
names  of  bankruptcy  or  of  insolvency,  we  are  made  familiar 
with  the  ordinary  modes  of  relief.  Canada,  however,  has 
been  singularly  unfortunate  in  this  description  of  legisla- 
tion. First  and  foremost,  with  all  the  eager  haste  of  a  hot- 
headed thoughtless  youth,  she  snatched  intact  the  whole 
body  of  English  Bankruptcy  Law,  deeply  coated  as  it  was 
with  endless  layers  of  expense.  This  was  found  to  be  too 
rich  a  dish — too  complex  a  portion  for  her  simple  wants, 
and  was  accordingly  dropped  with  feelings  of  remorse  if 
not  disgust.  Naturally  the  nausea  of  the  dose  is  ever 
present  to  her  memory,  and  her  former  rashness  is  only 
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equalled  by  her  preseDt  temerity.  Nor  is  this  to  be  wod. 
dered  at,  when  we  look  upon  merchants  and  legislators  as 
men — an  aggregation  of  that  strangely  fashioned  being 
called  *<  man."  Man  is  the  creature  of  impulse.  Too  often 
he  acts  and  then  reflects,  whereas  he  should  first  reflect 
and  then  act.  Here  we  have  the  secret  of  so  many  splen- 
did failures — the  wreck  of  so  many  castles  in  the  air.  Beu 
tristis  !  What  a  marvellous  thing  is  this  marvel  of  mar- 
velSy  man  !  It  is  very  generally  agreed  that  a  law  for  the 
protection  of  honest  but  unfortunate  debtors  is  necessary* 
It  is  also  agreed  that  the  law  is  necessary  as  well  for  the 
protection  of  unfortunate)  creditors  as  of  unfortunate  debtoru. 
To  these  propositions  we  have  the  concurrent  testimony 
of  the  civilized  world  since  the  days  of  Rome.  And  is  it 
to  be  believed  that  in  Canada  with  the  proposition  admitted, 
with  the  principle  recognized,  we  are  unable  to  put  it 
into  practice?  What  a  commentary  upon  our  weakness  ! 
What  a  heralding  of  our  shame!  We  conceive  the  present 
apparent  apathy  to  be  grounded  upon  inexcusable  fear.  It 
is  dread  which  holds  men  tongue-tied  and  lethargic,  who 
otherwise  would  set  their  minds  in  motion  to  frame  the 
machinery  necessary  to  put  into  practice  a  generally  if  not 
universally  recognised  principle  of  good. 

Rome,  however,  was  nt  t  built  in  a  day.  The  English 
bankruptcy  law,  which  by  the  way  is  not  perfection,  is  not 
the  product  of  a  session.  For  three  centuries  have  her  wise 
men  thought  and  thought  deeply,  and  her  legislature  rea- 
soned and  reasoned  anxiously  to  bring  into  being  the  exist- 
ing law.  The  sweet  and  loving  attribute  of  mercy  reigns 
supreme  over  the  English  Law  of  Debtor  and  Creditor. 
While  fraud  is  justly  punished,  misfortune  is  kindly  treated. 
A  tribunal  there  exists,  which  while  relieving  the  unfortu- 
nate but  honest  debtor,  is  mindful  of  the  interests  of  the 
perplexed  and  perhaps  equally  honest  creditor.  The  trader 
who  commits  <'  an  act  of  bankruptcy ''  makes  an  assign- 
ment of  his  effects — a  cetsio  bonorum  to  assignees  for  the 
benefit  of  creditors,  and  is  permitted  to  start  afresh  in  the 
battle  of  life  instead  of  being  chained  down  broken-hearted 
and  desponding  with  the  mill-stone  of  indebtedness  around 
his  neck.  The  '<  trader"  did  we  say — ^yes  the  trader,  but 
why  the  privilege  is  withheld  from  other  debtors  is  a 
point  by  no  means  clear  to  as.  None  save  traders  can  in 
England  become  bankrupts ;  whereas  any  person,  trader 
or  not,  may  become  an  insolvent.  The  difference  between 
banktuptcy  and  insolvency  is  this — ^the  bankrupt  is  dis- 
charged from  the  demands  of  his  creditors  so  that  future 
acquired  property  is  not  liable  for  previously  contracted 
debts,  but  the  future  acquired  property  of  insolvents  is 
liable  to  be  seized  and  sold  for  such  engagements.  The 
distinction  between  the  two,  was  thus  stated  by  the  English 
Bankruptcy  Commissioners  of  1840  : — 


The  immediate  object  of  the  Bankrupt  law  is  the  imme- 
diate distribution  of  the  effects  of  traders  who  cannot  meet 
their  engagements — in  ordinary  consequence  the  release  of 
such  traders  from  all  future  liability  of  their  persons  and 
after  acquired  property. 

The  object  of  the  law  for  the  relief  of  insolvent  debtors 
is  the  personal  discharge  of  honest  debtors — prolonged 
imprisonment  by  way  of  punishment  for  the  dishonest  and 
fraudulent — and  a  fair  distribution  of  their  present  effects 
and  future  acquired  property  among  their  creditors. 

Thus  it  appears  that  insolvency  is  not  bankruptcy — ^that 
while  the  one  is  only  a  partial,  the  other  is  a  complete 
relief  A  law  of  insolvency  ^e  possess — a  law  of  bank- 
ruptcy we  want.  Even  were  our  legislature  to  preserve  the 
distinction,  though  to  some  extent  disapproving  of  it,  we 
would  not  quarrel  with  them  for  doing  so.  "  Better  have 
half  a  loaf  than  no  bread  "  is  the  common  and  truthful 
adage. 

We  are  pained  to  see  that  this  necessary  safety  valve  of 
trade  is  wanting  in  this  country.  Its  non-existence  is  the 
cause  of  much  loss  to  our  Province.  Hundreds  of  well- 
deserving  traders  and  otherwise  estimable  citizens  are  com- 
pelled '^  to  cross  the  lines  "  because  oar  laws  are  not  suffi- 
cient to  protect  them.  Many  persons  indeed  go  to  the 
United  States  of  America,  whose  absence  is  to  us  rather  a 
gain  than  a  loss ;  but  we  cannot  shut  our  eyes  to  the  fact 
that  the  expatriation  of  the  enterprising  though  unsuccess- 
ful trader  is  a  decided  and  actual  loss  to  our  country.  He 
finding  our  laws  void  of  mercy  is  driven  in  self-defence  to 
remove  himself  beyond  their  reach.  Many  such  to  our  own 
knowledge  have  been  and  are  thus  circumstanced.  How 
many  more  there  will  be,  owing  to  the  prevailing  commer- 
cial distress.  Providence  alone  can  tell ! 

We  do  not  advocate  the  indiscriminate  release  from  debt 
of  all  who  are  unable  to  meet  their  obligations.  We  do  not 
propose  to  encourage  mad  speculation  and  insane  extrava- 
gance. We  do  not  desire  to  abet  refined  robbery  or 
gentlemanly  swindling.  But  we  do  advocate  an  abate- 
ment of  that  ferocious  trait  of  our  laws  which  makes  a 
debtor  however  honest — ^however  well-meaning — ^the  slave 
of  his  creditor.  It  is  a  characteristic  of  our  laws,  wholly 
at  variance  with  the  genuine  and  true  spirit  of  English 
liberty.  It  is  at  least  a  defect  in  our  laws,  quite  inconsis- 
tent we  are  sure  with  our  feelings  as  men  or  as  merchants. 
We  write  in  the  interest  of  humanity,  when  we  affirm  that 
the  trader  who  untainted  with  fhiud,  and  free  from  the 
charge  of  recklessness,  is  unable  to  meet  his  engagements 
but  willing  to  assign  all  his  assets  to  pay  his  debts,  should 
be  discharged  in  respect  of  future  acquired  property.  But 
all — ^here  is  the  pinch — all — ^ALL  his  assets.  There  must 
be  some  Court  to  see  that  profession  and  practice  agree. 
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Failares  with  a  '^  full  hand ''  are  not  to  be  allowed ;  but  we 
assert  without  fear  of  contradiction  that^  as  the  law  now 
stands  in  Upper  Canada,  they  are  allowed }  at  least,  a 
debtor,  though  largely  embarrassed,  may  select  any  one  or 
more  of  his  creditors  to  the  exclusion  of  all  others,  and  to 
the  '^  select  few''  pay  their  demands  in  full  to  the  impover- 
ishment of  all  others  not  so  lucky.  These  few  are  '^  friends/' 
It  may  be  that  the  form  of  an  assignment  will  be  gone 
through,  but  even  in  this  case  there  is  no  absence  of 
the  **  select  few."  In  pubHo  they  sympathize  amazingly 
with  'Hhe  poor  man."  In  private  they  are  cheek  my 
jowl  with  him  as  the  merry  laugh  peal  after  peal  arises 
over  the  good  old  wine.  Oh,  that  the  bulk  of  the  creditors 
could  get  one  poep  behind  the  curtains  in  cases  such  as 
this  I  But  no,  that  cannot  be  allowed.  They  have  been 
'^ taken  in"  in  a  sense  which  means  'Mono  for."  It 
is  a  knowledge  that  such  is  our  law  and  that  such  things 
may  be  done  under  its  eyes  that  causes  creditors  to  wish  to 
become  parties  to  deeds  of  assignment; — too  often  artful 
man  traps.  Creditors  must  either  "  come  in"  before  a 
fixed  day,  or  fore^  er  lose  the  hope  of  even  2s.  6d.  in  the  £. 
Here  is  a  bankruptcy  law  with  a  vengeance  I  The  debtor 
himself  is  tl^e  Judge  of  the  Bankruptcy  Court.  His 
'^friends"  are  the  jurors.  The  fiite  of  creditors  when 
dragged  through  the  ordeal  of  such  a  tribunal  can  be  better 
imagined  than  described.  Those  who  ''come  in"  are 
''  taken  in,"  those  who ''  do  not  come  in"  are  robbed.  The 
former  lose  fiom  one-half  to  two-thirds  of  their  demands — 
the  latter  lose  all  I  The  law  which  permits  such  outrages 
upon  common  honesty  is  emphatically  worse  than  no  law. 
On  the  one  side  it  subjects  the  honest  debtor  to  merciless 
and  irretrievable  ruin  I  On  the  other  it  exalts  the  knavish 
debtor  to  all  the  comforts  of  the  elysium  of  independence. 
The  knave  succeeds,  while  the  honest  man  who  will  not  act 
the  knave,  is  beggared  because  be  will  not  become  a  knave. 
This  state  of  things  it  may  be  said  is  really  too  atrocious  to 
exist  long.  Why  does  it  exist  one  single  day  ?  Because 
those  who  are  most  affected — ^who  writhe  under  its  stings 
will  not  cry  out  for  help.  We  say,  and  say  it  unhesitatingly, 
that  if  the  merchants  of  Canada  want  a  bankruptcy  law 
they  must  ask  for  it;  and  when  asking  must  express 
what  they  do  •  want — so  that  legislators  may  fashion  it 
according  to  order.  That  we  have  had  a  distasteful  bank- 
ruptcy law  is  no  reason  why  we  should  now  be  without 
any  law.  That  we  have  had  a  bad  bankruptcy  law  is  no 
proof  that  all  bankruptcy  laws  are  bad.  That  some  leg'sla- 
tors  have  failed  to  produce  a  desirable  law  is  no  argument 
that  all  legblators  will  in  like  manner  &il.  Let  our  new 
legislature  try  their  hands  at  the  work — and  let  the  materials 


The  excellence  of  a  bankruptcy  law  may  be  said  to 
consist  of  speed,  so  far  as  consistent  with  equity — 
economy,  so  far  as  consistent  with  justice.  A  law  which 
will  come  up  to  thb  standard  must  be  good ;  so  the 
nearer  the  approach  to  the  standard  the  better.  Better 
far  on  a  winter's  day  to  approach  the  generdus  heat  of 
a  blazing  fire,  than  to  stand  freezing  in  the  distance  be- 
cause we  may  not  be  able  to  place  our  very  hands  upon 
and  around  the  furnace. 

It  is  a  disgrace  to  our  common  origin  as  Englishmen, 
Irishmen,  Scotchmen  or  Frenchman,  (for  in  France  there 
is  the  Facility)  that  we  are  unable  to  frame  a  most  desirable 
and  necessary  measure  of  law  reform.  The  bankruptcy 
laws  of  England  and  of  Scotland  we  believe  in  many  points 
diverge.  Of  the  two,  that  of  Scotland  is  described  to  us 
as  being  the  more  rational  and  economical.  Such  too  is 
the  opinion  of  Mr.  Lloyd,  who  recently  read  an  inter- 
esting paper  on  the  subject  before  the  ''National  Associa- 
tion for  the  Promotion  of  Social  Science,"  at  Binningham. 
His  paper  is  valuable  for  the  importance,  and  without 
doubt  truthfulness  of  its  statistics.  He  tells  us  that  in  the 
years  1850  to  1853,  there  were  in  England  29,885  estates 
administered  by  assignments,  and  3,325  by  the  bankruptcy 
Court — ^in  other  words  that  for  every  bankruptcy  Uiere 
were  nine  fidlures  through  which  the  parties  were  carried 
by  private  arrangement.  This  is,  we  take  it,  a  vote  of 
want  of  confidence  by  English  merchants  in  the  English 
Bankruptcy  law.  The  reason  assigned  is  the  expense 
which  is  said  to  average  50  per  cent  on  the  assets.  If  this 
be  true  there  is  no  difficulty  in  comprehending  the  fact 
that,  the  Bankruptcy  Court  is  shunned  by  English  credi- 
tors. In  Scotland,  on  the  contrary,  resort  to  the  Court  is 
the  rule,  and  private  arrangement  is  the  exception.  The 
difference  is  attributed  by  Mr.  Lloyd  to  the  circumstance 
that,  in  Scotland  the  control  of  the  creditora  is  exercised 
in  many  mattera  which  in  England  they  have  no  voice ; 
and  that  while  in  England  the  expenses  aie  50  per  cent,  on 
assets,  in  Scotland  they  are  not  much  more  than  one-seventh 
of  that  amount  or  8  per  cent,  on  assets.  Facts  like  these 
are  very  suggestive,  and  to  us  indicative  of  the  place  to 
which  we  ought  to  apply  for  light  on  this  dark  and  perplex- 
ing question.  There  must  be  men  in  Canada,  practically 
acquainted  with  the  working  of  the  Scotch  Bankruptcy 
law.  Let  them  make  public  the  fruits  of  their  experience. 
Let  them  at  least  acquaint  us  of  their  residence  among  us 
and  express  their  willingness  if  called  upon  to  make  them- 
selves useful  in  this  the  land  of  their  adoption.  The 
evidence  of  such  men  ought  to  be  taken  before,  and  record- 
ed by  a  Committee  of  Parliament,  and  when  added  to 


be  furnished  to  them  in  the  shape  of  the  suggestions  of  testimony  gathered  from  other  quarters,  be  made  use  of  by 


jtho^e  most  conversant  with  the  subject. 


our  represenattives.     We  feel  that  there  is  a  want  of  nerve 
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or  else  moat  slothful  inaction  upon  this  question,  which, 
in  our  opinion,  is  second  to  none  now  agitated  for  the  pro- 
motion of  the  good  of  this  colony. 

It  may  be  asked  of  us  whether  with  regard  to  Upper 
Canada,  we  would  advise  one  Court  and  that  to  be  stationed 
in  Toronto  at  the  seat  of  the  Superior  Courts,  or  several, 
one  in  each  County  or  Union  for  judicial  purposes  through- 
out the  Province.  We  recommend  the  latter;  but  with 
this  qualification,  that  there  be  a  Court  of  Review  or  Con- 
trol to  exercise  appellate  jurisdiction,  which  Court  ought  to 
hold  its  sittings  in  Toronto.  We  shall  strenuously  oppose 
the  idea  of  giving  the  latter  jurisdiction  to  the  Court  of 
Chancery.  In  jGsKst  no  sane  man  would  we  presume  be 
found  sufficiently  daring  to  make  the  proposition.  A 
Court  of  Review  might  be  made  to  consist  of  the  Chief 
Justice  of  [Upper  Canada,  the  Chancellor  and  the  Chief 
Justice  of  the  Common  Pleas,  similar  to  the  Court  of 
Impeachment  established  under  the  County  Courts  Amend- 
ment Act  of  last  session^  Who  then  are,  subject  to  the 
control  of  this  Court,  to  discharge  the  duties  of  Bankruptcy 
Judges  in  the  Counties?  Certainly  not  the  County 
Judges,  unless  two  be  appointed  to  each  County.  There 
is  no  County  in  Upper  Canada  in  which  the  Judge  is  not 
tasked  to  the  utmost,  in  the  performance  of  his  multi- 
fiuious  and  onerous  duties.  In  some  Counties  the  labour 
is,  as  we  know,  at  the  present  time,  for  one  man,  almost 
more  than  human.  Were  there  a  Senior  and  Junior 
Judge  in  each  County,  to  the  latter  might  be  assigned 
the  duties  of  Bankruptcy  Judge.    Some  say  that  a  system 

for  the  registration  of  voters  must  be  shortly  established. 
Should  this  be  done,  to  make  it  at  all  effectual  there  must 

be  revising  barristers,  and  to  them  might  be  assigned 
the  Bankruptcy  duties.  These,  however,  are  matters  of 
detail  quite  subordinate  to  the  main  question — the  neces- 
sity for  the  establishment  of  a  System  of  Bankrupt  law. 
The  machinery  for  its  administration  is  either  at  hand  or 
can  be  readily  and  cheaply  created — both  in  Upper  and 
Lower  Canada. 


LICENSE  OF  COUNSEL. 


We  give  elsewhere  an  article  from  the  Law  Tinms  of 
2l8t  November  last,  on  "  The  License  of  the  Bar,"  with  a 
letter  from  *'A  Barrister  of  the  Western  Circuit"  upon 
the  same  subject. 

The  Judges  in  the  Court  of  Common  Pleas,  it  used  to  be 
said,  do  not  exercise  quite  the  same  control  over  Sergeants 
as  the  Judges  of  the  other  Courts  exert  over  Counsel  prac- 
tising before  them.  The  equality  of  hrotherhood,  however, 
does  not  appear  to  have  been  recognized  by  Mr.  Justice 
Erie  in  termsj  and  there  certainly  was  little  hroiherly  feel- 
ing exhibited  by  the  Bench  towards  Mr.  Sergeant  Thomas. 


With  respect  to  the  merits  we  think  Erie,  J.,  acted  very 
harshly  in  suggesting  to  brother  Thomas  his  aptoi^  for  a 
prosecution  for  misdemeanor.  The  case  as  reported  cer- 
tainly did  not  call  for  thai,  and  brother  Thomas  stems  to 
have  borne  the  pleasant  suggestion  with  incomparable 
meeknesi.  But  having  said  so  much  we  must  add  that  we 
entirely  agree  with  the  learned  Judge  in  thinking  that  the 
'^  privilege  of  Counsel"  is  often  most  cruelly  and  disgrace- 
fiilly  abused. 

Our  knowledge  of  what  passes  in  the  English  Courts  is 
limited  to  the  information  we  glean  from  the  Public  Press. 
We  cannot  speak  with  any  degree  of  confidence  of  the 
present  practice  at  home,  but  in  our  own  Courts  we  must 
unwillingly  admit  that  Counsel  exercise  too  great  license, 
both  in  their  mode  of  cross-examination  and  comments 
upon  evidence ;  and  the  Judges  (of  the  Local  Courts  at  least) 
do  not  generally  give  that  protection  to  witnesses  which 
they  ought  to  have.  True,  the  demeanor  of  a  respectable 
witness  is  so  great  a  protection  to  him  that  the  prudent 
Counsel  feels  he  cannot  treat  him  with  insolence  or  severity 
without  the  risk  of  prejudicing  the  cause  of  his  client,  but 
this  is  only  one  view  of  the  case.  The  honest  witness  is 
entitled  to  protection  on  his  own  account,  and  it  should  not 
be  withheld. 

We  are  fiir  from  desiring  that  one  atom  of  the  liberty  of 
the  bar  be  surrendered.  The  true  rights  of  the  bar  should 
be  fearlessly  maintained.  They  are  necessary  to  liberty, 
and  we  trust  will  never  be  surrendered  through  feelings  of 
timidity  or  unworthy  motives.  A  Counsel  is  not  the  mere 
advocate  or  agent  of  his  client,  but  a  minister  of  justice, 
and  as  such,  while  acting  with  all  becoming  deference 
towards  the  Bench,  should  not  fotget  what  is  due  to  his 
own  conscientious  convictions  and  the  cause  of  truth  and 
right.  He  should  be  prepared  to  vindicate  his  profession 
whatever  the  consequence  may  be  to  himself. 

What  should  the  advocate  aspire  to  be  ?  We  answer  in 
the  words  of  the  able  author  of  The  Advocate:*  he  should 
''aspire  to  be  the  Christian  gentleman.''  What  are  the 
limits  of  the  advocate's  duty  ?  We  adopt  those  laid  down 
by  Coleridge  :  "  He  has  a  rightr— it  is  his  bounden  duty — 
to  do  everything  which  his  client  might  honestly  do,  and 
to  do  it  with  all  the  effect  which  any  exercise  of  skill,  talent, 
or  knowledge  of  his  own  may  be  able  to  produce.  But  the 
advocate  has  no  right  to  do  that  for  his  client  which  his 
client  in  foro  conscientias  has  no  right  to  do  for  himself." 

An  advocate  who  brow-beats  witnesses  ''with  intent  to 


*  *<  The  Advocate :  his  Training,  Practice,  Righto,  and  Duties; 
by  £.  W.  Cox,  Esq.,  Barrister-at-Law."  This  book  should  be  in 
the  bunds  of  every  professional  ilian.  It  is  a  most  valuable  work, 
written  in  an  eminently  practical  style.  Experience,  learning, 
and  right  feeling  are  discernible  in  every  page.  We  cannot  too 
strongly  recommend  it  to  the  aspirant  and  the  expert. 
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perplex  the  honest,  and  not  with  purpose  to  confoand  the 
perjurer  and  wring  the  truth  from  the  liar ;"  who  abuses 
the  privileges  of  his  position  by  aspersing  the  ch&racter  or 
position  of  individuals,  though  not  at  issue  in  the  cause,  falls 
very  far  short  of  the  idea  of  a  Christian  gentleman,  and  is 
not  acting  within  the  limits  of  an  advocate's  duty.  Such 
an  one  may  indeed  acquire  reputation  as  a  rough-tongued 
bully — ^a  ready  tool,  prompt  to  hire  out  his  passions  and  his 
words  to  any  suitor  whose  malevolent  feelings  find  gratifica- 
tion in  the  abuse  of  the  opposite  party  and  his  witnesses. 
Such  a  man  it  is  possible  may  even  pass  for  a  very  respecta- 
ble member  of  society.  His  conduct  as  an  advocate  may  be 
palliated  by  the  public  on  the  erroneous  supposition  that  in 
Court  he  does  no  more  than  professional  rules  require  of 
him,  that  out  of  Court  he  is  all  right.  We  assert  that 
nothing  which  is  repugnant  to  reason  and  morality  is  con- 
sonant with  professional  rules.  If  ever  such  a  doctrine  as 
'Hhat  a  man  with  a  gown  on  his  back  and  a  band  round 
his  neck  may  do  for  a  fee  what  without  these  appendages  he 
would  think  it  wicked  and  infamous  to  do  for  an  Empire'' 
receive  legal  sanction,  the  bar  will  become  a  nuisance,  and 
its  privileges  should  be  manacled  or  swept  away. 

We  believe  that  a  more  high-minded  and  honourable 
bar  than  ours  does  nut  exist  in  any  country  in  the  world, 
and  we  have  so  expressed  ourselves  on  a  previous  occasion. 
But  that  fidelity  which  the  Counsel  owes  to  his  client  ren- 
ders him  peculiarly  liable  in  the  excess  of  zeal  to  exceed  the 

proper  limits  of  advocacy }  and  we  fear  that  the  contagion 
of  evil  example  at  home  has  not  been  unfelt  amongst  us. 

The  only  legitimate  purpose  of  a  cross-examination  is  ''to 
ascertain  the  very  truth — to  trace  an  error,  if  it  exist — to 
try  the  memory  of  the  witness,  if  it  be  trustworthy."  All 
this  may  be  done  without  insult  or  unnecessary  torture, 
without  placing  witnesses,  as  it  were,  on  the  dissecting 
table  as  subjects  for  the  delicate  knives  and  probes  of  legal 
anatomists.  It  must  be  admitted  that  the  privilege  of  Coun- 
sel in  examining  witnesses  is  sometimes  cruelly  abused, 
both  towards  male  and  female  witnesses  in  our  Courts. 
Examining  Counsel  should  never  forget  that  they  are,  or 
ought  to  be,  gentlemen  ;  and  sex,  age,  and  character 
should  be  respected,  and  never  causelessly  assaulted  or 
even  sneered  at. 

There  is  one  point  in  the  very  able  letter  of  ''A  Barrister 
of  the  Western  Circuit"  which  has  pecuKar  significance  as 
applied  to  Upper  Canada,  where  both  branches  of  the  pro- 
fession are  exercised  by  the  same  individual.  Where 
usually  the  advocate  is  also  the  attorney  for  the  party,  and 
learns  the  facts  of  the  case  directly  from  his  client.  ''  The 
very  es.sence,"  says  the  writer,  "  of  the  relationship  that 
exists  between  Counsel  and  attorney  consists  in  this  that 
the   former  knows  only  what  he  learns  from  the  latter 


respecting  the  facts  of  a  case,  and  consequently  for  their 
truth  the  attorney  is  responsible,  but  the  Counsel  tj  not  and 
cannot  be."  He  thus  concludes,  ''  I  repeat  once  more,  it 
will  be  a  sad  day  for  the  freedom  of  the  English  bar  if  a 
Counsel  must  actually  know  from  his  own  sources  of  infor- 
mation the  truth  of  a  charge  against  a  man's  character 
before  he  puts  it ;  but  I  assert  with  equal  warmth  that  it 
behoves  every  attorney  to  look  well  to  the  truth  of  the 
instructions  he  prepares,  for  on  him  rests  the  moral  and 
ought  to  rest  the  legal  responsibility." 

This  brings  forcibly  before  us  the  importance  of  a  sepa- 
^ration  of  the  two  branches  of  the  profesaion.  We  will  not 
now  discuss  this  question,  but  cannot  forbear  saying  that 
we  have  ever  regarded  the  junction  of  barrister  and  attorney 
in  the  same  person  as  a  meretricious  union,  and  think  that 
the  honour  and  usefulness  of  the  bar,  which  the  public 
have  the  highest  interest  in  maintaining,  would  be  best 
upheld  and  perpetuated  by  confining  the  attorney  and  bar- 
rister each  to  his  own  peculiar  and  appropriate  duties. 

One  word  more  and  we  have  done.  The  affair  to  which 
we  have  drawn  attention  is  one  that  it  would  be  impossible 
to  omit  from  the  pages  of  a  legal  journal.  Observations 
on  so  important  a  subject  as  the ''  license  of  the  bar"  falling 
from  a  Judge  of  Mr.  Justice  Earle's  high  character  and 
position,  we  felt  bound  to  lay  before  our  readers,  with  the 
comments  they  elicited.  We  have  expressed  ourselves  to 
the  effect  that  the  Judge  went  too  far  in  the  particular 
case ;  but  we  can  easily  imagine  an  honourable  mind  ex- 
cited by  even  the  semblance  of  injustice  and  cruelty  finding 
too  full  an  utterance. 

The  rights  and  independence  of  the  bar  are  dear  to  us, 
and  we  hope  never  to  see  them  tamely  surrendered.  An  inde- 
pendent bar  18  essential  in  every  trvlt/  free  country/  as  much 
so  as  an  independent  Press,  If  either  become  licentious, 
and  abuse  their  high  privileges  to  the  torture  ami  injury 
of  their  fellows,  they  will  most  assuredly  be  forging  fetters 
for  themselves. 


MANDAMUS  UNDER  THE  COMMON  LAW  PROCEDURE 

ACT,  1856. 


It  is  enacted  that  the  plaintiff  in  any  action  in  either 
of  the  Superior  Courts,  except  Keplevin  or  Ejectment, 
may  endorse  upon  the  writ  and  copy  to  be  served  a  notice 
that  the  plaintiff  intends  to  claim  a  writ  of  n:andamus; 
and  the  plaintiff  may  thereupon  claim  in  the  declaration, 
either  together  with  any  other  demand  which  may  now  be 
enforced  in  such  action,  or  separately,  a  writ  of  mandamus 
commanding  the  defendant  to  fulfil  any  dufy  in  the  fulfil- 
nient  of  ichich  (he  plaintiff  is  personally  interested.  (Sec. 
275.) 
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This  section,  "which  upon  the  face  of  it  would  appear  to 
indicate  an  intention  to  revolutionize  common  law  proce- 
dure,  is  in  substance  and  for  everj  material  purpose  in 
words  a  transcript  of  sec.  68  of  the  English  Common  Law 
Procedure  Act,  1854.  There  was  for  &  long  time  at 
Westminster  Hall  much  speculation  as  to  the  actual  mean- 
ing and  probable  effect  of  the  English  enactment.  For 
one  year  and  eight  months  the  section  was  without  judi. 
cial  interpretation ;  when  at  length,  on  26th  April,  1856, 
in  the  Court  of  Queen's  Bench,  Benson  v.  Paull  (2  Jur- 
N.  S.  425 ;  27  L.  T.  Rep.  68  j  6  El.  &  Bl.  273)  was 
decided. 

This  waa  an  action  upon  an  agreement  for  a  lease,  in 
which  plaintiff  might  have  sued  for  damages,  though  he 
did  not,  but  simply  confined  his  claim  to  a  mandamus  for 
specific  performance.  As  the  writ  may  be  claimed  '^  in 
the  declaration  either  together  with  any  other  demand 

or  separately,"  no  objection  was  made  upon 

this  point.  A  demurrer  was  put  in  to  the  declaration, 
upon  the  ground  that  ^he  Act  does  not  extend  to  cases  in 
which  it  is  sought  to  enforce  the  performance  of  a  mere 
personal  contract. 

So  far  the  Court  was  with  the  demurrer.  The  judgment 
of  Croropton,  J.,  viewed  in  reference  to  a  subsequent 
decision  presently  to  be  noticed,  is  less  exceptionable  than 
that  of  Lord  Campbell  and  more  explicit  than  that  of 
Wightman,  J.  It  is  thus  given  in  the  Law  Times 
Reports.  '^  Looking  at  the  words  of  the  section  them- 
selves, it  could  hardly  have  been  intended  to  include  every 
case  of  personal  contract.  It  waa  intended  to  refer  to  that 
class  of  cases  in  which  the  interest  of  the  party  was  of 
such  a  public  nature  that  the  only  remedy  was  by  man- 
damus in  this  Court.  The  present  is  a  case  of  purs  per- 
sonal contract,  and  not  within  the  meaning  of  the  section 
as  I  construe  it."  To  the  same  effect  is  the  report  in  the 
Jurist,  that  the  section  only  applies  to  that  class  of  cases 
**  in  which  there  is  a  duty  of  a  public  nature  or  a  duty 
created  by  Act  of  Parliament,  in  the  fulfilment  of  which 
some  other  party  has  a  personal  interest."  Lord  Campbell, 
while  delivering  himself  of  similar  views,  hazarded  an  ex- 
pression which  was  disapproved  of  by  many  of  the  profession 
at  the  time,  but  which  he  has  since  recalled.  He  said,  ''  I 
am  of  opinion  that  this  section  is  confined  to  cases  in  which 
writ  of  mandamus  might  be  applied  for  before  the  passing 
of  this  Act,  in  which  cases  the  provisions  facilitate  the 
remedy."  The  effect  of  this  construction,  if  correct,  would 
have  been  to  render  a  provision  professing  to  be  an  enlarge- 
ment of  common  law  jurisdiction  simply  ^*  vox  etprmterea 
nihil.''  But  in  Norrisv,  The  Irish  Land  Company y  (30  L, 
T.  Rep.  132,  6  W.  R.  55,  noticed  also  in  the  Jurist  of  Nov. 
21, 1857,)  Lord  Campbell  said,  "  I  am  reported — I  have  no  | 


doubt  accurately — to  have  said,  in  Btntmi  v.  Paull,  that 
the  writ  of  mandamus  could  only  be  claimed  under  the 
Statute  (Common  Law  Procedure  Act)  in  cases  in  which 
this  Court  would  issue  the  prerogative  writ;  but  upon 
consideration  I  am  not  prepared  to  say  that  that  is  the 
exact  limit*'  Now  what,  we  would  like  to  know,  is  " the 
exact  limit  ?"  The  Courts  seem  to  be  very  timid  in  laying 
down  any  rule  upon  the  subject.  There  is  so  much  doubt 
among  the  profession  because  there  is  no  rule,  that  the 
clause  is  little  used.  We  are  not  aware  of  a  single  case  in 
Upper  Canada  in  which  the  writ  has  been  claimed.  There 
are  no  reported  decisions  either  of  the  Exchequer  or  Com- 
mon Pleas  in  England  to  help  us  in  our  need.  The  only 
decisions  are  the  two  we  hare  mentioned,  and  excepting 
Lord  Campbell's  obiter  dictum  in  the  first,  the  two,  we 
think,  are  quite  reconoileable,  and  afford  materials  for  the 
extraction  of  a  guiding  principle. 

Norris  v.  The  Irish  Land  Company  was  an  action  for 
refiising  to  register  the  name  of  the  plaintiff  as  adminis- 
trator of  John  Sadlier,  deceased,  in  the  book  of  share- 
holders of  the  Irish  Land  Company.  The  declaration 
alleged  that  the  company  was  incorporated  by  royal  charter, 
which  required  that  a  deed  of  settlement  should  be  exe- 
cuted and  that  the  names  of  the  members  should  be  regis- 
tered from  time  to  time ;  and  that  a  deed  of  settlement 
was  afterwards  executed,  by  the  provisions  of  which  the 
directors  were  required  to  enter  into  a  book  of  shareholders 
the  names  of  the  members  of  the  company.  The  declaration 
then  set  forth  the  title  of  the  plaintiff  as  administrator, 
and  after  alleging  a  hreaxih  of  duty  in  the  refund  of  the 
company  to  register  the  plaintiff^  s  nam^,  and  laying  special 
damage  as  resulting  therefrom,  claimed  a  writ  of  manda- 
mus commanding  the  company  to  regbter  the  same. 
There  was  a  demurrer  to  so  much  of  the  declaration  as 
claimed  the  writ  of  mandamus.  Here,  it  will  be  observed, 
there  was  not  only  a  breach  of  duty  alleged  in  which  the 
plaintiff  was  '^  personally  interested,"  but  a  duty  of  sl  public 
and  general  nature.  The  contract  was  not  ''personal" 
in  the  sense  of  the  decision  of  Benson  v.  Paull;  that  is  to 
say,  it  waa  not  a  contract  by  the  defendants  to  enter  the 
name  of  John  Sadlier  or  of  his  representative  in  the  book 
of  shareholders,  but  a  contract  to  enter  the  names  of  aU 
shareholders,  of  whom  the  representative  John  Sadlier 
asserted  himself  to  be  one.  Hence  the  breach  was  of  a 
''public"  more  than  a  "personal"  duty;  in  other  words, 
there  was  a  breach  of  a  public  duty  on  the  part  of  a  public 
company  resulting  in  the  "personal  grievance"  of  the 
plaintiff.  The  company  was  incorporated  by  a  royal  charter, 
which  required  that  a  deed  of  settlement  should  be  exe- 
cuted, and  that  the  deed  of  settlement,  when  executed, 
should  contain  a  provision  for  registering  the  names  of  the 
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members.  "  What,  therefore,"  (as  remarked  by  Coleridge, 
J.,)  "  as  respects  the  registration  of  the  members,  is  done 
under  the  deed  of  settlement,  is  done  under  the  charter ; 
and  this  is  a  matter  of  a  public  nature/' 

It  is  not  clear  but  that^  irrespective  of  the  Common  Law 
Procedure  Act,  a  mandamus  might  have  been  had  in  this 
case — see  i?^.  v.  The  Derbyshire  Railway  Co,,  23  L. 
J.,  Q.  B.  333 ;  but  see  also  Rex  v.  The  Bank  of  England 
2  B.  &  Al.  620;  Rex  v.  The  London  Assurance  Co.y  5  lb. 
899.  Under  that  Act,  however,  the  writ  was  granted 
without  hesitation.  The  case  is  not  so  remarkable  as  being 
a  decision  under  the  Common  Law  Procedure  Act,  as 
containing  not  only  a  recantation  by  Lord  Campbell,  but 
expressions  of  opinion  by  his  brethren  on  the  bench  con- 
demnatory of  the  opinion  recanted.  Coleridge,  J.,  said? 
''There  is  nothing  in  our  decision  on  this  occasion  at 
variance  with  the  doctrine  of  Benson  v.  Paull,  in  which, 
if  I  had  been  a  member  of  the  Court  on  that  occasion,  I 
should  have  concurred.  But  I  should  not  have  concurred 
in  some  of  the  expressions  then  used  by  some  of  the  mem- 
bers of  the  Court,  because  I  can  hardly  think  it  was  not 
intended  to  extend  the  application  of  the  writ  to  some 
cases  more  of  a  private  nature  than  those  to  which  the 
prerogative  writ  of  mandamus  is  applicable.''  Wightman, 
J.,  said,  ''  I  also  am  disposed  to  think  that  the  section 
may  not  necessarily  be  confined  to  cases  in  which  the  pre- 
rogative writ  would  apply ;  but  it  certainly  is  not  so  ex- 
tensive as  to  include  every  case  in  which  a  Court  of  Equity 
might  decree  a  specific  performance." 

The  Judges,  it  appears,-  are  desirous  to  establish  ''a 
happy  medium"  between  their  former  contracted  jurisdic- 
tion on  this  important  head  of  jurisprudence  and  the 
very  extensive  jurisdiction  exercisable  by  Courts  of  Equity. 
It  may  be  that  common  law  machinery  is  not  adequate  for 
greater  strides  than  the  English  Court  of  Queen's  Bench 
is  prepared  to  take.  Be  this  as  it  may,  the  Common  Law 
Commissioners  never  contemplated  any  ''  half  measures." 
After  pointing  out  a  mode  of  simplifying  procedure  by 
mandamus,  the  Commissioners  proceeded  :  "  The  proceed- 
ings thus  simplified  may  be  applied  to  every  case  in  which 
specific  performance  of  a  contract  or  duty  is  to  be  enforced; 
and  for  the  reasons  which  we  have  already  expressed  we 
think  it  ought  to  be  so  applied,  and  that  Courts  of  Law 
ought  to  have  power  to  grant  specific  performance,  and  to 
enforce  the  specific  delivery  of  goods,  in  every  case  in 
rchich  that  relief  has  hitherto  been  granted  in  Courts  of 
Equity/'  (2d  Report  of  the  Common  Law  Commissioners.) 

So  much  for  the  law  as  it  ought  to  be  ;  now  for 
the  law  as  it  is.  The  following  points  may,  we  think, 
be  stated  upon  a  perusal  of  the  section  and  the  two  de- 
cided cases : — 


First :  The  writ  can  only  be  had  to  enforce  the  fulfil- 
ment of  a  duty. 

Second:  The  duty  must  be  one  to  some  extent  of  a 
public  nature. 

Third:  It  must  not  be  one  arising  out  of  the  non- 
performance of  a  mere  personal  contract. 

Fourth:  Under  any  circumstances,  the  duty  must  be 
one  in  the  fulfilment  of  which  the  plaintiff  is  person- 
ally interested. 

CHANCERY  PROCEDURE. 


The  letter  of  "A  City  Solicitor,"  which  occupied  so 
much  space  in  our  December  issue,  has,  as  we  expected 
and  are  glad  to  make  known,  fairly  aroused  the  smoulder- 
ing embers  of  dissatisfiiction  so  prevalent  in  the  profession. 
We  grudge  not  the  space  required  for  the  insertion  of 
dozens  of  letters  similar  to  those  which  are  to  be  found  in 
other  columns.  It  is  ominous  that  instead  of  there  being 
one  member  of  the  profession  willing  to  dispute  the  stand 
taken  by  ''  A  City  Solicitor,"  there  are  three  who  have 
readily  come  forward  to  support  it.  We  have  every  wish 
to  see  the  matter  viewed  in  all  its  lights,  and  shall  be  most 
happy  to  hear  both  sides  of  the  question — ^if  there  be  two, 
as  to  which  we  must  confess  we  entertain  some  doubt. 


MARRIAGE  WITH  A  DECEASED  WIFE'S  SISTER. 


It  has  been  recently  decided  in  England  that  a  marriage 
by  a  British  subject  domiciled  in  England,  with  a  deceased 
wife's  sister  is  void,  though  celebrated  in  a  country  where 
such  a  marriage  is  not  invalid.  The  offspring  claiming 
rights  in  English  Courts  were  held  to  be  bastards  :  (Brook 
V.  Brook,  30  L.  T.  Rep.  183,  Cresswell,  J.,  in  aid  of  V.  C. 
Stuart.)  It  is  said  that  the  case  will  be  carried  to  the 
House  of  Lords. 


U.  C.  REl>ORTS. 


We  have  to  renew  our  thanks  to  the  Reporters  of  the 
Queen's  Bench  and  Chancery  for  the  supplies  of  advance 
sheets  of  their  reports  ;  of  which,  however,  owing  to  other 
pressure  upon  our  space,  we  have  been  obliged  to  make  a 
very  limited  use. 


In  this  number  we  publish  a  report  of  a  case  recently 
decided  by  His  Honor  the  Judge  of  the  County  of  Went- 
worth.  It  is  a  case  in  which  the  Ot.  W.  Railway  Company 
appealed  against  the  assessment  of  their  property  by  the 
City  of  Hamilton.  The  case  is  an  interesting  one,  and  the 
judgment  well  worthy  of  study.  The  whole  turned  upon  the 
construction  of  the  word  *'  Roadway,"  as  to  what  property 
(such  as  wharves,  station-houses,  saloons,  &c.,)  is  embraced 
by  that  term.  As  the  questions  raised  are  of  general  interest, 
we  recommend  the  case  to  the  attention  of  the  Municipalities. 
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DIVISION     COURTS 


OFFICERS  AND  SUITORS. 


8UaaEST£D  IMPROYSMENTS  IN  THS  DIVISION  GOUUTS  LAW. 

The  subjoined  letter  from  a  practising  lawyer  deserves 
more  than  a  passing  notice.  It  is  well  written,  and  the 
writer  exhibits  an  earnest  desire  for  the  improvement  of  the 
Inferior  Courts,  "  the  tribunals  of  the  poor  man,"  which 
does  much  credit  to  him  as  an  unselfish  lawyer — as  one 
bent  on  benefiting  the  humble  suitor,  even  if  the  effect 
should  be  to  withhold  some  dollars  from  the  class  to  which 
he  belongs. 

We  cannot  altogether  accord  with  him,  being  of  opinion 
that  the  changes  he  advocates,  however  excellent  in  theory, 
would  be  unsuited  to  the  Division  Courts  under  the  present 
system. 

It  is  true  that  in  the  Superior  Courts  execution  may  be 
very  speedily  obtained  when  default  is  made ;  but  we  must 
remember  that  proceedings  in  the  Division  Courts  are  not 
conducted  by  professional  agents,  and  that  for  the  safety  of 
the  public  it  is  necessary  that  every  judgment  in  these 
Courts  should  be  given  by  the  Judge,  who  sees  the  regula- 
rity of  the  proceedings,  which  are  to  form  the  groundwork 
of  the  judgment. 

If  the  clerks  were  allowed  to  enter  judgments,  similar  to 
judgments  by  default  in  the  Superior  courts,  there  would  be 
no  end  to  the  applications  to  set  them  aside.  And  there 
would  be  considerable  difficulty  in  bringing  such  cases  pro- 
perly before  the  Judge  on  affidavit,  without  professional 
assistance.  And  as  the  Judge  only  makes  periodical  visits 
to  each  Division,  the  proceedings  would  necessarily  be  dila- 
tory. 

True,  inconvenience  is  sometimes  felt  in  the  way  Mr. 
Martin  speaks  of ;  we  believe,  however,  it  is  but  partially 
experienced,  and  mav  in  a  great  measure  be  obviated  by 
judicious  administration. 

For  remedy,  Mr.  Martin  proposes,  as  we  understand  him, 
that  defendants  should  be  required  to  give  a  brief  notice  of 
defence  in  every  case  intended  to  be  defended,  and  in  the 
absence  of  such  notice,  judgment  should  go  by  default,  as 
in  the  Superior  courts.  The  objection  to  that  is  this — ^that 
uneducated  persons,  and  they  form  the  great  majority  of 
defendants,  cannot  be  made  to  understand,  even  with  printed 
warnings,  the  necessity  for  a  preliminary  notice  of  defence. 
It  is  even  so  in  the  case  of  set-off;  and  so  well  was  this 
understood  that  the  Legislature,  in  the  D.  C.  Ex.  Act  ex- 
pressly empowered  Judges  to  adjourn  cases  to  let  in  defences 
of  that  nature  where  a  necessary  notice  has  not  been  given. 
To  require,  therefore,  a  written  plea  in  every  case  would, 
we  fear,  cause  much  difficulty  and  no  little  confusion.  A 
similar  requirement  was  urged  under  the  Eng.  Co.  Court 
system,  and  in  part  adopted,  but  in  these  courts  there  is  a 
small  fee  taxable  for  professional  assistance ;  and  if  the 
successfal  party  could  in  our  courts  tax  such  a  fee,  less 
could  be  urged  against  the  proposition ;  but  so  long  as  indi- 
viduals, however  just  their  cause  and  successful  the  result 
on  trial  may  be,  are  not  allowed  a  reasonable  sum  towards 
reimbursing  them  the  amount  expended  for  legal  advice 
and  assLstanoe,  so  long  will  they  try  to  dispense  with  such 
assistance — ^though  it  sometimes  happens  that  the  vulgar 
adage  '^  don't  lose  a  sheep  for  a  pennyworth  of  tar,"  would 


have  been  best  observed.  If  the  law  were  otherwise,  per- 
sons having  a  defence  would  at  once  go  to  a  lawyer,  who 
would  put  them  in  the  proper  position  to  defend  with  effect. 

Unless  the  law,  therefore,  were  altered  in  the  particular  to 
which  we  refer,  we  can  see  no  safe  way  to  the  requirement 
of  pleas  in  every  case. 

The  evil  of  which  our  correspondent  speaks  in  cities  and 
populous  Divisions,  is  not  an  evil  necessarily  incident  to 
the  system,  but  arises,  we  would  say,  from  other  causes. 
We  have  frequently  seen  300  or  400  cases,  with  an  average 
number  of  defences,  disposed  of  in  a  day,  and  that  without 
hurry  or  confusion,  eveiy  defended  case  having  due  consi- 
deration given  to  it. 

Experience  does  much  in  the  business  of  a  Division 
Court.  The  more  formal  part  may  be  accomplished  with 
great  rapidity  by  order  and  discipline,  and  the  more  rapidly 
it  is  gone  through  with,  the  more  time  there  will  be  for  the 
disposal  of  contentious  cases.  In  the  great  majority  of 
cases  of  this  description,  we  see  no  difficulty  in  the  Judge, 
who  is  or  ought  to  be  a  good  lawyer  and  an  experienced 
man,  giving  a  sound  momentary  decision.  In  cases  of  diffi- 
culty he  is  empowered  by  a  clause  in  the  Statute  to  send  a 
written  decision  to  the  Clerk  after  a  more  mature  examina- 
tion than  could  be  had  at  the  sittings.  Whenever  the  law 
is  administered  in  a  Division  Court  *'  in  a  manner  that  is  a 
perfect  mockery  of  justice,"  we  say,  without  hesitation^  the 
fault  is  with  the  Judge. 

In  the  latter  part  of  the.  letter  we  understand  the  writer 
as  desiring  to  see  plaintiffs  enabled  to  sue  for  any  amount 
in  the  Division  Courts  where  the  suit  is  preceded  by 
attachment,  and  the  defendant  has  lands.  This  opens  a 
broad  question  of  policy ;  and  in  the  main  we  agree  with 
Mr.  Martin,  that  lands  should  be  accessible  to  judgment 
creditors /br  smaU  amounts  as  toeU  as  large. 

In  conclusion,  we  would  observe  that  it  will  always  be  a 
source  of  pleasure  to  us  to  see  in  our  pages  well  considered 
suggestions,  whether  we  agree  with  them  or  not.  Light  is 
always  to  be  gained  by  debating  questions  when  a  proper 
spirit  is  brought  to  bear  upon  the  consideration  of  them. 

2b  the  Editors  of  the  Law  JoumaL 

QsNTLXXEN : — ^As  I  perceive  that  you  devote  a  great  deal  of 
space  and  labor  in  order  to  promote  the  well-working  of  the 
Division  Court  system,  as  at  present  established  in  this  Prov- 
vince,  I  beg  to  forward  to  yon  the  following  suggestions  for 
publication  with  the  view  of  having  the  same  considered  in 
Parliament  at  its  next  session. 

By  the  laws  of  this  Province,  if  a  person  is  served  with  a 
Writ  of  Summons  issued  out  of  the  Superior  Courts,  or  any 
County  Court  specially  endorsed,  where  the  cause  of  action  is 
for  an  ascertained  amount,  as  the  amount  of  an  account  for 
goods  sold  and  delivered,  or  a  promissory  note,  bond  or  mort- 
gage, or  any  other  fixed  amount,  judgment  may  be  signed  at 
the  expiration  of  ten  days  after  service  and  execution  issued  at 
the  expiration  of  eighteen  days  after  the  service  without  the 
intervention  of  a  Judge  of  the  Court,  though  the  amount  should 
be  £10,000  and  at  the  cost  of  some  £3  or  £4  onlv,  whereas  in 
the  Division  Courts  for  the  like  cause  of  action,  the  amount  be 
only  lOs.,  a  defendant  has  ten  days'  notice  by  the  Writ,  and 
then  though  he  do  not  deny  the  debt,  the  plaintiff  has  to  come 
with  his  witnesses  many  miles,  and  many  in  number  some- 
times to  attend  the  Court,  and  then  finds  that  the  defendant 
does  not  appear  to  defend,  or  it  may  be  that  not  hearing  of  any 
defence  be  comes  without  witnesses,  as  in  the  absence  of  the 
defendant  the  Judges  usually  give  judgment  on  the  evidence 
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of  the  plttlntiff  odIj,  and  then  he  finds  that  the  defendaDi  is 
ready  to  defend,  and  the  Plaintiff  is  forced  to  pay  the  costs  of 
a  non-suit  or  adjournment,  many  times  amounting  to  three 
times  as  much  as  the  debt. 

Another  evil  growing  out  of  this  especially  in  cities  and 
large  and  populous  divisions  is  this:  the  Judge  from  the  mul- 
titude of  suits,  is  forced  to  hurry  over  those  that  are  really 
defended  and  important,  almost  without  the  possibility  of  con- 
sideration, and  often  in  a  manner  that  is  a  perfect  mockery  of 
Justice. 

Now  I  think  as  cheap  law  and  speedy  execution  is  the  maxim 
of  the  day,  that  by  the  adoption  of  the  system  of  Special  En- 
dorsement in  force  in  the  Superior  Courts,  those  evils  might  be 
removed,  and  the  defendant  can  be  allowed  to  defend  by  a 
short  plea  stating  "  that  he  defends  the  action  "  under  which 
any  evidence  might  be  given  that  can  now  be  given  without 
notice ;  neither  is  it  necessary  that  the  Fee  Fund  should  be 
thereby  seriously  diminished,  as  reasonable  fees  should  be 
fixed  on  the  entry  of  each  judgment  by  the  Clerk. 

The  law  of  Attachment  seems  also  open  to  improvement,  as 
by  the  Common  Law  Procedure  Act  of  1856,  sec.  44,  applied  to 
County  Courts,  the  plaintiff,  his  servant  or  agent,  has  to  make 
affidavit  that  the  defendant  is  indebted  to  the  plaintiff  in  a  sum 
exceeding  twenty-five  pounds,  obviously  as  stated  in  Mr.  Har- 
rison's note  on  that  section,  with  reference  to  the  Division  Court 
Act  13  &  14  Vic.  cap.  53,  s.  64,  which  gives  power  of  attachment 
for  any  sum  not  exceeding  twenty-five  pounds  and  not  less  than 
twenty  shillings ;  but  by  the  Div.  Court  Act,  personal  property 
only  can  be  seized  and  it  requires  some  two  months  to  obtain 
judgment  and  have  the  same  transferred  into  the  County 
Court,  when  and  when  only,  and  provided  the  amount  exceeds 
ten  pounds  the  land  can  be  seized,  during  which  time  the 
defendant  has  every  opportunity  and  inducement  to  make 
away  with  it.  ^  It  is  a  well  known  fact  that  persons  are 
often  indebted  in  a  great  number  of  small  amounts ;  besides, 
the  remedy  seems  simple  (as  the  Legislature  seem  very  pro- 
perly to  be  averse  to  allow  the  Division  Courts  to  interfere  witli 
lands)  namely,  by  allowing  the  County  Court  as  in  matters  of 
tort  to  attach  where  there  are  lands  for  sums  not  less  thun 
ten  pounds.  Trusting  that  you  will  give  these  suggestions  a 
place  in  your  columns  at  your  earliest  convenience,  I  remain. 

Yours  respectfully, 

John  R.  Martin. 


FIRS-PROOr  SAFES  FOR  THE  BOOKS  AND  PAPERS  OF  TEE  DIVISION 

COURTS. 

The  following  practical  and  evidenily  well  considered 
communication  of  Mr.  Klotz  will  be  read  with  interest. 
In  the  present  state  of  the  discussion  we  are  not  disposed 
to  interfere  with  observations  of  our  own^  hoping  that  others 
practically  acquainted  with  the  sabject  in  oand  may,  like 
Mr.  Eyre  and  Mr.  Klotz,  comnMinicate  their  views : 

Tb  the  Editor  a  of  the  Law  Journal. 

Preston,  December,  1857. 
Qbntlimkn, 

The  very  interesting  communication  of  Thomas  Eyre,  Esq., 
in  your  Journal  for  December,  1857,  has  no  doubt  again  ai- 
rected  the  attention  of  many  of  your  readers  to  the  subject  of 
providing  fire-proof  safes  for  the  different  Division  Court 
ofiices;  and  since  you  solicit  suggestions  on  this  subject,  I 
take  the  liberty  to  offer  some. 

The  scheme  proposed  by  Mr.  Eyre  may,  in  many  instances, 
meets  with  no  serious  objections  on  the  part  of  plaintiffs,  while 
it  is  evident  that  in  other  oases  it  will. 

A  plaintiff  that  puts  in  suit  a  promissory  note  or  other  valu- 
able document,  may  probably  not  object  to  pay  a  small  fee  for 
its  safe  keeping ;  while  he  would  not  feel  inclined  to  do  so  for 
a  mere  book  account,  a  copy  of  which  he  could  easily  obtain 
firoa  hU  ledger,  even  if  the  one  delivered  to  the  olerk  of  the 


Court  be  destroyed  ;  hence,  since  there  is  an  intrinsic  value  in 
a  promissory  note,  a  bond,  an  agreement,  or  other  document 
under  signature  of  the  defendant,  by  which  alone  plaintiff  can 
prove  his  claim,  there  is  no  such  value  contained  in  a  book 
account ;  the  former  he  cannot  produce  in  duplicate,  since  only 
one  is  in  existence,  while  of  the  latter  he  may  make  a  dozen 
copies  at  less  expense  than  the  proposed  tariff  for  its  safe 
keepinjg. 

Again  it  is  well  known  that  not  on  all  suits  entered  for  ser- 
vice, a  service  is  effected,  and  that  if  defendant  cannot  be 
found,  it  is  customary  for  plaintiff  to  withdraw  the  suit,  pay- 
ing costs  for  entering  the  same.  If,  for  instance,  a  plaintiff 
had  entered  a  Iftrge  number  of  small  book  accounts  (as  is  often 
the  case  with  publishers  of  a  newspaper),  and  about  one-fourth 
of  the  summons  are  returned,  "  defendant  cannot  be  founds"  the 
plaintiff  would  have  paid  a  fee  for  the  safe  keeping  of  a  paper 
\%,e,  the  book  account),  in  which  there  is  no  intrinsic  value. 
Had  the  plaintiff,  however,  entered  certain  documents  under 
the  signature  of  defendant,  as  above  mentioned,  there  would 
then  have  been  some  ground  to  charge  a  fee  for  its  safe  keep- 
ing, even  if  defendant  oould  not  be  found. 

JBut  after  judgment  has  been  obtained  on  a  snit,  the  com* 
parative  value  between  a  book  account  and  a  document  under 
signature  of  defendant  materially  changes  from  their  respec- 
tive positions  before  judgment  is  rendered.  To  either  claim 
the  Judge  certifies  by  his  signature,  and  the  judgment  is  en- 
tered by  the  clerk  in  the  procedure  book,  which  'w  prima  facie 
evidence  of  plaintiff's  claim  against  defendant,  whether  it  was 
a  book  account,  a  note  of  hand,  or  other  instrument,  and  then 
a  book  account  of  £5  has  the  same  intrinsic  value  as  a  note  of 
hand  for  £5. 

Moreover,  I  have  invariably  found  that  in  general  it  is 
more  difficult  for  plaintiffs  to  obtain  judgment  for  the  fuU 
amount  claimed  by  a  book  account  than  by  note  of  han  i  or 
other  paper  under  signature  of  defendant.  Firstly — It  fre- 
fluently  happens  that  the  names  or  place  of  residence  of  defen- 
dants are  incorrectly  given ;  the  party  that  charged  the  articles 
sold  did  spell  the  name  of  the  purchaser  wrong,  hence  Uie  in- 
correct information;  and  this  information  is  sometimes  so 
misleading  that  the  buliff  is  totally  unable  to  find  the  real 
party  (this  I  know  is  not  only  done  by  country  merchants  and 
tradesmen,  but  also  by  important  houses  in  cities) ;  the  sum- 
mons is  consequently  either  not  served  at  all,  or  upon  a  wrong 
party,  and  in  either  case  no  judgment  will  be  renaered.  This 
difficulty  is  overcome  where  the  snit  is  under  an  instrument 
signed  b^  defendant  Seeondljr— The  sum  claimed  by  book 
account  is  more  frequently  subject  to  deduotion  either  by  a 
contra  acconnt  or  by  striking  off  disputed  items  for  want  of 
proof;  a  deduction  by  contra  account  against  a  note  of  hand 
IS  not  so  often  made,  and  items  cannot  be  disputed  in  a  note 
of  hand,  except  it  be  in  the  indorsements. 

From^  these  few  remarks,  to  which  several  others  might  be 
added,  it  will  appear  that  the  safe  keeping  of  a  book  account 
is  not  of  so  great  importance  as  that  of  a  promissory  note  or 
similar  paper,  and  that  therefore  the  nlain  tiff  has  good  reason 
to  object  to  paying  a  tax  for  the  safe  keeping  of  a  book  ac- 
count, at  the  time  of  entering  the  same  for  euit. 

If,  therefore,  the  plan  to  tax  plainti^s  for  the  safe  keeping  of 
the  records  would  be  considered  the  proper  one,  then  I  would 
beg  to  suggest  that  this  tax  be  only  exacted  from  them  on  suits 
where^  "  money  is  made ;''  and  deducted  when  amount  of 
claim  is  paid  over  to  him.  The  return  which  the  clerk  would 
have  to  make,  he  could  easily  compile  from  his  cash  book. 

But  viewing  the  matter  of  taxing  plaintiffs  in  point  of 
justice,  I  am  of  opinion  that  the  plaintiffs  should  not  be 
taxed  at  all.  The  plaintiff,  before  he  received  payment  of  his 
just  claim,  as  awarded  to  him  by  the  judgment  of  the  Court,  is 
subject  to  considerable  loss  of  time  and  trouble  in  attending 
Court  and  otherwise,  for  which  he  receives  no  recompense,  in 
fact  sometimes  he  has  to  earn  his  money  twice  before  he  gets 
it    True,  he  ie  entitled  to  charge  interest ;  bat  where  ie  the 
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business  man  that  would  not  by  far  rather  take  the  oash  when 
his  claim  matures,  than  the  privilege  of  charging  interest  at 
6  per  cent  7  To  all  the  loss  and  trouble  he  is  put  by  the  ne- 
gligence of  the  defendant,  it  is  the  defendant  that  forces  him 
to  place  his  papers  into  the  hands  of  the  clerk  of  a  Division 
Court,  and  therefore  I  am  of  opinion  that  the  defendant  is  more 
liable  to  and  should  be  taxed  for  the  safe  keeping  of  the  same. 

Another  remark  made  by  Mr.  Eyre  is,  *'  That  it  appears  to 
him  that  the  several  plaintiffs  are  more  interested  in  the  safe 
keeping  of  the  records  of  the  proceedings  in  a  suit  than  are 
the  defendants."  From  this  opinion,  without  any  qualifi- 
cation attached  to  the  same,  I  beg  to  differ.  The  plaintiff, 
while  the  suit  is  pending  and  until  it  is  paid  by  the  defendant, 
has  no  douhc  a  greater  interest  in  the  safe  keeping  of  the  re- 
cords than  the  defendant ;  but  after  the  suit  is  paid  over  to  the 
plaintiff,  his  interest  in  the  records  ceases ;  he  has  got  his 
money,  and  if  all  the  records  of  the  suit  paid  to  him  are  burnt 
or  otherwise  destroyed,  he  loses  nothing  by  it.  Different, 
however,  it  is  with  the  defendant  after  he  has  paid  the 
suit;  the  records  then  become  of  interest  to  him,  they  are 
evidence  in  his  favour  before  any  Court  and  without  any  fur- 
ther proof,  even  if  he  have  lo8t  all  his  receipts.  Many  an  ac- 
count has  been  brought  into  Court,  taken  from  old  records,  by 
which  alone  the  defendant  has  been  able  to  prove  his  case,  ex- 
pose the  plaintiff,  and  defeat  him.  If,  in  addition  to  these  re- 
marks, it  is  taken  into  consideration  that  after  two  or  three 
months  next  succeeding  the  sittings  of  a  Court,  there  are  gen- 
erally less  unsatisfied  judgments  of  that  sitting  remaining  in 
Court  than  there  are  suits  discharged ;  that  every  additional 
sitting  adds  to  thenumber  of  discharged  suits,  while  the  num- 
ber of  undischarged  suits  from  time  to  time  remaining  in  any 
Division  C<mr(  does  by  no  means  increase  in  the  same  ratio. 
I  am  therefore  of  opinion  that  the  defendants  as  a  body  have 
an  equal  if  not  a  greater  interest  in  the  safe  keeping  of  the 
records  than  the  plain tiffH. 

If  then,  on  the  one  hand,  it  is  shown  that  the  defendants 
have  at  least  as  great  an  interest  in  the  safe  keeping  of  the 
records  as  plaintiffs ;  and,  on  the  other  hand,  that  it  would  be 
more  just  to  tax  defendants  instead  of  plaintiffs  for  sooh 
safe  keeping,  I  see  no  reason  why  the  defendants  should  not 
be  taxed  for  the  safe  keeping  of  the  records  as  well  as  for  all 
other  costs. 

With  respect  to  a  safe  provided  by  the  Connty  Municipality, 
as  proposed  by  Mr.  Eyre,  a  rery  nice  question  would  arise 
after  the  money  has  been  refunded  to  the  Council,  as  proposed. 
— Who  would  then  be  the  owner  of  the  safe?  Would  not 
that  safe  belong  to  the  different  plaintiffs  that  directly 
paid  for  it?  Cituld  the  Government  ever  in  justice  or  equity 
claim  it  and  dispose  of  it?  But  if  the  Government  would  pro- 
vide the  Mafes,  then  as  a  matter  of  course  the  safes  woula  be 
their  property  and  be  held  in  trust  by  the  Clerks. 

The  fee  fund,  although  it  has  shown  a  large  overplus,  and 
will  in  all  probability  continue  to  do  so  under  the  present 
system,  will  nevertheless  not  be  able  at  once  to  pay  for  the 
purchase  of  about  212  or  more  safe's  to  supply  every  Division 
Court  office,  which  would  require  about  £7500.  I  would 
therefore  suggest  to  raise  the  '*  Entering  Fee"  payable  to  the 
fee  fund  on  all  suits,  say  by  one-fourth  of  the  present  tariff,  and 
in  the  course  of  three  years  the  sum  required  would  be  raised. 

The  proportion  which  the  "  Entering  fee"  bears  to  the  whole 
amount  paid  into  the  fee  fund  by  clerks  of  Division  Courts 
stands  as  3  to  8  or  as  2  to  5.*  The  average  amount  paid  into 
the  fee  fund  on  1000  suits  is  £125— of  which  from  £45  to  £50 
are  paid  for  *'  Entering  fee."  Increasing  this  fee  by  one-fourth 
will  in  three  years  bring  from  £33  to  £37,  for  a  Court  that 
does  a  yearly  business  of  1000  suits ;  those  Courts  doing  » 
smaller  business  would  not  require  so  expensive  a  safe,  while 
thtise  exceeding  1000  or  1500  suits  would  be  entitled  to  a  safe 
of  ab<»ut  £40  or  £50  value.     By  adopting  this  plan  the  plain- 

*  This  proportion  I  baveoaloulated  from  about  2000  boite. 


tiff,  in  the  first  instance,  would  pay  by  way  of  deposit,  the  ad- 
ditional rate  intended  for  the  payment  of  the  safes,  as  well  as 
he  would  pay  the  fee  proposed  in  Mr.  £yre*s  scheme ;  but  the 
money  would  eventually  be  refunded  to  him  after  the  defend- 
ant paid  the  amount  of  judgment  and  costs;  a^d  this,  in  my 
humble  opinion,  would  be  a  more  just  and  equitable  wsy  of 
taxing  for  the  safe  keeping  of  the  records  and  the  purchase  of 
safes. 

Should  the  Goremment  feel  disposed  to  carry  out  this  sug- 
gestion made  by  me,  a  question  might  arise,  Tis.,  from  whot 
source  in  the  meantime  to  take  the  sum  of,  say  £7500  required 
to  supply  all  the  Division  Courts  with  safes  ?    And  since  this 

?uestion  may  cause  some  difficulty  in  carrying  out  my  plan, 
also  venture  to  suggest  a  way  to  overcome  that  difficulty. 
Let  those  clerks  that  have  no  safes  be  first  provided,  and  after 
the  fee  fund  has  sufficient  surplus,  then  either  pay  those  clerks 
that  have  suitable  safes  for  their  offices  provided  out  of  their 
private  means,  the  value  of  the  same,  with  interest,  from  the 
date  the  first  safes  were  provided  by  Government;  or  if  they 
have  no  suitable  safes,  then  provide  them  with  such  as  are 
suitable,  and  allow  them  interest  for  the  use  of  their  private 
safes  up  to  that  time.  By  these  means  all  the  clerks  would 
soon  be  provided  with  sifes,  and  the  object  be  attained,  llie 
Judges  of  the  different  counties  will  be  best  able  to  decide  who 
of  their  respective  clerks  should  first  be  provided  with  a  safe, 
and  at  what  price,  afler  the  Government  has  established  a  cer- 
tain standara  for  them. 

I  remain,  Gendemen,  yours  respectfully. 

Otto  Klotz. 

J.  T.  ^Derby  West)  and  P.  D.  (Owen  Sound). — We 
are  not  aole  to  make  room  for  your  communioatioDS  in  this 
number ;  they  will  appear  next  month. 

ANSWERS  TO  Q0EB1BR. 

T.  L.  fills  a  page  of  foolscap  in  asking  questions  that 

might  be  set  down  in  three  or  four  lines.     Correspondents 

must  learn  to  be  brief.    The  questions  are  shortly  these : — 

If  by  mistake  the  day  of  sittings  is  omitted  in  the  copy  of  sum- 
mons served,  but  the  defendant  nevertheless  appears  at  the  Court 
nnd  defends  the  case,  can  he  sue  the  Clerk  and  his  sureties  for  the 
neglect  of  the  former,  in  omitting  the  day  of  sittings  ? 

As  the  object  of  service  is  to  notify  the  defendant  of  the 
nature  of  the  claim  against  him,  and  the  day  when  he  is 
required  to  answer  it,  and  as  in  the  case  put  the  defendant 
had  all  the  opportunity  ibr  defence,  and  did  appear  and  de- 
fend, he  cannot  have  been  injured  by  the  omission ;  and  by 
appearance  he  must  be  held  to  have  waived  the  irregularity. 
We  are  of  opinion  that  an  action  against  the  clerk  and 
sureties  cannot  be  maintained.  There  is  neither  loss  nor 
legal  injury, 

T.  B. — We  tbink  you  take  the  correct  view  m  charging 
6d.  each  for  the  fifteen  persons  summoned  as  jurors.  The 
argument  that  the  persons  summoned  are  not  jurors  '^  till 
sworn"  is  unsound.  They  are  taken  from  the  roll  as  jur^ 
orsj  summoned  as  jurors,  and  called  as  jurors.  They  are^ 
when  sworn,  the  jury  in  the  particular  case. 

The  language  of  the  schedule  to  the  Act  is  <'  making  out 
summons  to  jury,  for  each  juryman,  6d ;"  and  by  the  35tb 
section  of  the  D.  C.  Act  '*  not  less  than  fifteen"  jurors  must 
bo  summoned.  Under  the  old.  Act  there  wps  a  fixed  fee. 
The  schedule  to  the  Act  of  1855  was  designed  to  increase 
the  Clerks  fees,  which  it  would  certainly  not  have  the  effect 
of  doing  unlttsa  construed  acoordiag  to  yoi&r  views. 
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J. — ^We  have  not  heard  of  any  proposed  meeting  by  the 
Commissioners  under  the  section  of  the  D.  G.  Ex.  Act. 
No  doubt  some  additional  rules  are  now  necessary,  and  se- 
veral ^'  new  points  under  the  Act  of  1855  require  to  be 
settled." 


London,  30th  November,  1857. 
QsNTLiVEN, — ^I  take  the  liberty  of  troubling  you  with  the 
following  questions,  and  beg  vour  answer,  having  sought  for 
information  from  several  professional  men,  who  differ  in  their 
opinion : — 

1.  Does  an  execution  allowed  to  run  30  days  and  returned 
"  goods  seized,"  hold  the  goods  after  being  so  returned  ? 

2.  If  an  aliaa  execution  be  issued  on  an  execution  that  has 
been  returned  *'  goods  seized,"  does  it  hold  the  goods  notwith- 
standing an  execution  may  have  issued  from  the  Superior 
Court  before  the  date  of  the  dUoi  but  after  the  date  of  the  first 
execution  7 

3.  If  an  execution  be  returned  "goods  seized,"  and  an  cHioi 
be  issued  within  the  30  days,  does  the  aliaa  hold  the  goods 
from  the  date  of  the  first  execution,  and  soon,  if  the  execution 
be  renewed  every  30  days  ?  T.  B. 

The  questions  are  of  considerable  difficulty,  and  we  are 
are  not  in  a  position  to  speak  positively,  for  we  have  no  de- 
cisions in  point  to  aid  us  to  a  conclusion.  We  may  best 
answer  the  questions  by  giving  our  own  views  in  respect  to 
the  force  of  executions  from  the  Division  Courts. 

We  are  of  opinion  that  if  goods  be  seized  under  an  exe- 
cution at  any  time  before  the  return  day,  and  steps  be  taken 
towards  a  sale,  that  such  sale  may  be  completed  after  the 
return  day.  In  other  words,  within  a  reasonable  time  after 
the  thirty  days  have  expired. 

When  an  execution  has  been  once  returned  its  efficacy 
is  gone  as  a  general  rule,  and  other  executions  coming  in 
would,  we  think,  hold  the  property.  The  better  opinion 
seems  to  be  thftt  where  goods  have  been  seized  but  cannot 
be  sold  for  want  of  buyers,  and  the  execution  is  «o  returned 
into  Court,  that  a  warrant  in  the  nature  of  ven.  ex,  may 
issue,  which  would  be  the  regular  continuation  of  the  first 
execution,  and  the  property  would  consequently  be  held 
from  the  time  of  seizure. 

AlioA  executions  cannot  be  connected  with  the  original 
execution,  so  as  to  hold  property  from  the  first  seizure. 
^^  Goods  seized"  would  be  an  invalid  return. 

The  advisable  practice  seems  to  be  this — If  goods  have 
been  seized  within  the  thirty  days,  to  proceed  with  despatch, 
and  sell  afterwards  under  the  execution. — ^If  goods  have 
been  offered  for  sale  without  effect,  to  return  the  fact  and 
obtain  a  new  writ  in  the  nature  of  a  ven,  ex,^  but  much 
difficulty  will  be  saved  by  the  bailiff  promptly  acting  on  the 
execution.  T.  B.  asks  a  fourth  question,  which  concerns 
himself  mainly,  and  has  not  been  inserted.  Our  reply  is, 
take  the  ca^h  if  voluntarily  paid  to  you,  but  the  payment 
is  not  claimable  as  of  right. 

OOMMITMENT  ON  JTDGlfENT  SUBfMONS. 
Kotes  of  EnglUh  Casetf  for  the  information  of  Suitors — (continued). 

The  following  report  of  a  case  before  the  Judge  of  the 
Shoreditch  Co.  Court  exhibits  circumstances  under  which 
a  committal  was  at  once  made  : 

Buchanan  v,  Ashton. 
This  was  a  judgment  summons  issued  by  the  plaintiff.    His 
Honor  was  informed  that  the  defendant  had  admitted  he  was 
in  receipt  of  an  income  of  £50  a  year ;  that  his  Honor  had 


ordered  defendant  to  pay  10s.  a  month  ;  and  that  this  was  the 
seventh  judgment  summons  that  had  been  issued  against  him. 

The  defendant,  to  prevent  a  commitment,  had,  under  the 
direction  of  his  Honor,  signed  an  authority  to  the  trustee  under 
his  father's  wiU,  to  pay  out  of  his  (defendant's)  weekly  income 
2s  6d  a  week  and  upon  signing  it  Mr.  Buchanan  abandoned 
the  summons.  Notwithstanding  this  forbearance,  the  defend- 
ant went  to  the  trustee  the  day  before  the  instalment  became 
due,  and  requested  him  not  to  pay  it,  and  he  had  not  paid  any- 
thing since.  Under  these  circumstances  his  Honor  was  asked 
to  commit  the  defendant  for  the  full  period  of  forty  days. 

His  Honor  declined  to  commit  the  defendant  for  the  full 
term,  but  ordered  him  to  be  committed  for  twenty-one  days. 


MANUAL    ON    THE   OFFICE   AND    DUTIES   OF 
BAILIFFS    IN    THE    DIVISION    COURTS. 


(^For  the  Law  Joumal.-^'Br  V .) 

[OONHNUXD  FBOU  PAQS  214,  VOL.  8.] 


It  is  possible  that  some  question  may  be  raised  on  the 
construction  of  the  6th  section  of  the  D.  C.  Ex.  Act.  If 
in  any  case  of  seizure  where  there  is  not  sufficient  to  satbfy 
both  the  landlord  and  the  execution  creditor,  and  the  latter 
should  insist  on  his  priority  over  the  landlord,  the  safest 
course  for  the  bailiff  will  be  to  sue  out  an  interpleader 
summons,  calling  upon  the  landlord  and  the  judgment 
creditor  to  come  into  Court,  that  the  question  between 
them  may  be  adjudicated  upon  by  the  Judge,  and  an  order 
be  made  as  to  the  disposal  of  the  amount  levied. 

'^  For  every  additional  distress  for  rent "  made  under  the 
circumstances  before  spoken  of,  the  bailiff  will  be  entitied 
to  have  as  the  costs  of  the  distress  the  fees  allowed  by  an 
Act  of  the  Parliament  of  Upper  Canada,  1  Vic.  chap.  16, 
instead  of  the  usual  fees  allowed  in  the  Division  Courts. 

The  fees  allowed  by  that  Act  are  as  follows : 

SOHEDULE  OF  COSTS  AND  CHABOES  ON  DISTRESSES  FOB 
SMALL  BENTS  AND  PENALTIES. 

Jjevying  distresses  under  ten  pounds,  five  shillings. 

Man  keeping  possession,  per  diem,  three  shillings  and 
ninepence. 

Appraisement,  whether  by  one  appraiser  or  more,  four- 
pence  in  the  pound  on  the  value  of  the  goods. 

If  any  printed  advertisements,  not  to  exceed  in  all  five 
shillings. 

Catalogues,  sale,  and  commission,  and  delivery  of  goods, 
one  shilling  in  the  pound  on  the  net  produce  of  the  sale. 

And  no  person  ^'  shall  make  any  -charge  whatsoever  for 
any  act,  matter,  or  thing  mentioned  in  the  said  schedule, 
unless  such  act  shall  have  been  really  done :''  (1  Vic.  cap. 
16,  s.  1.) 

THE  FBAGTICE  ON  PBOOESDINGS  BY  WAT  OF 

INTERPLEADEB. 

When  an  adverse  claim  is  made  to  the  proceeds  or  value 
of  goods,  there  is  no  practical  difficulty  caused  by  delay  in 
waiting  for  an  adjudication  upon  interpleader ;  but  where 
the  claim  is  made  to  property  taken  in  execution  or 
attached,  particularly  if  it  be  of  a  perishable  nature,  there  is 
often  much  difficulty  as  well  as  hardship  in  the  matter. 

The  issuing  an  interpleader  summons  does  not  justify 
the  bailiff  in  giving  up  the  possession  of  the  property,  for 
the  question  of  ownership  has  to  be  determined  at  the 


1858.] 


LAW    JOURNAL. 


18 


hearing  by  the  Judge,  and  should  the  bailiff  withdraw  from 
poBseasion,  the  goods  may  not  be  forthcoming  to  answer  the 
judgment  given  upon  the  interpleader. 

The  course  pursued  on  interpleaders  from  the  Superior 
Courts  to  avoia  expenses,  however  beneficial  to  all  concern- 
ed, it  is  believed  would  not  be  warranted  in  the  Division 
Courts. 

The  costs  of  retaining  possession,  it  may  be  for  one  or 
two  months  until  the  interpleader  is  decided  in  the  Division 
Court,  may  oat  up  a  large  part  of  the  value  of  the  goods 
seized;  and  it  is  therefore  most  desirable  that  some 
arrangement  should  be  made  between  the  claimant  and 
execution  creditor,  by  which  the  expense  of  keeping  may 
be  saved.  When  this  cannot  be  accomplished,  it  is  usual 
for  the  bailiff  to  hand  over  the  goods  to  the  claimant,  tak- 
ing a  bond  with  sufficient  securities  from  him,  that  the 
goods  will  be  forthcoming  whenever  demanded,  or  the 
value  thereof  paid.  But  this  practice  is  not  without  ob- 
jection, for  the  bailiff  is  liable  for  the  forthcoming  of  the 
goods  at  the  required  time,  and  in  taking  securities,  sb- 
sumes  the  whole  responsibility.  If  the  security  turn  out 
to  be  worthless,  it  would  be  no  excuse  for  the  non-produc- 
tion of  the  goods.  The  bailiff  will  be  perfectly  safe  only 
where  the  value  of  the  goods  seized  and  probable  costs  of 
the  interpleader  are  deposited  in  Court  to  await  the  result 
of  the  interpleader  issue. 

LICENSE   OF   COUNSEL. 
(t^rtm  "  The  Law  Timea.") 

Mr.  Justice  Erlb,  has  publicly  rebuked  what  we  feel  to  be, 
and  shall  ever  call,  ike  Ucmse  of  the  Bar — not  its  liberty  ; 

During  the  trial  of  a  case  Mr.  Serjeant  Thomas  asked  a  wit- 
ness if  he  was  in  difficulties.  This  being  answered  indignant- 
ly in  the  negative, 

Erlk,  J.,  said  he  really  thought  it  an  abuse  of  the  power  of 
a  counsel  to  put  such  a  question  without  foundation,  and  he 
thought  a  counsel  who  did  so  deserved  ill  of  the  public 

Thomas,  Sent,  said  he  was  only  following  his  instructions. 

Erlb,  J.  said  be  should  like  to  know  who  instructed  him. 

Thomas,  Seirjt.  sud  it  was  very  difficult  to  conduct  a  case. 

Erle,  J.  said  the  freedom  of  question  allowed  to  the  Bar 
is  a  public  nuisance,  and  the  barrister  who  made  such  an  im- 
putation ought  to  be  prosecuted.  It  was  a  most  important  right. 

Ihomas,  oeijt,  said,  it  was  a  most  important  thing  to  do 
one's  duty,  and  difficult  not  to  answer  the  court 

Erli,  J.  said,  when  he  thought  a  question  has  relation  to 
the  truth  he  was  most  anxious  it  should  be  put ;  but  to  oast 
hap-hasard  imputations  at  the  suggestion  of  a  person  who 
might  have  no  scruples  as  to  what  he  did  was  a  degree  of  mis- 
chief that  made  him  wish  a  ]jarty  should  be  prosecuted.  He 
begged  leave  to  say  that  in  his  experience  he  had  seen  counsel 
so  abuse  their  privilege  that  he  had  cordially  wished  a  power 
could  be  instituted  that  they  might  be  prosecuted  for  a  mis- 
demeanor. If  the  imputation  was  a  correct  one,  of  course  he 
was  wrong  in  this  instance,  but  he  did  not  see  any  sign  of 
ground  for  the  imputation. 

Ihomas,  Serjt.  said,  that  he  always  abstained  from  nutting 
a  question  that  would  give  pain  or  occupy  time,  and  tne  bar- 
rister who  resorted  to  such  a  course  would  find  it  told  against 
him,  and  he  himself  would  rather  cease  from  appearing  in 
court  if  he  were  capable  of  acting  in  the  manner  which  bad 
been  suggested. 

We  are  conscious  of  the  difficulty  in  which  counsel  is  often 
placed  in  this  respect.    He  is  instructed  by  his  brief  that  a 
witness  is  discreditable,  and  should  be  cross-examined  on  cer- 
tain stated  facts.    What  is  he  to  do  ?    He  has  no  means  of 
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ascertaining  the  truth  before  he  puts  the  question.  Is  he 
then,  never  to  put  a  question  tending  to  discredit  a  witness  7 
But  if  it  be  his  duty  to  do  so  in  eome  pases^  how  can  he  possi- 
bly distinguish  between  the  cases  in  which  he  ought  to  ao  so, 
and  those  where  he  ou^ht  not  to  do  so  ? 

We  write  with  experience,  having  many  times  felt  the  per- 
plexity. In  such  oases  the  course  adopted  was  to  consult  the 
Attorney,  and  obtain  his  assurance  that  he  believed  the  impu* 
tation  to  be  well  founded,  and  his  reason  for  so  believing,  and 
to  refuse  to  put  the  question  unless  he  adduced  some  substan- 
tial grounds  for  his  belief — something  more  than  mere  hearsay 
from  his  prejudiced  and  perhaps  unscrupulous  clienti  By 
adopting  this  rule,  counsel  would  rarely  be  led  into  serious 
error. 

The  random  hits  at  private  character,  which  so  often  dis* 
grace  our  courts  of  justice,  cannot  be  too  strongly  condemned. 
A  witness  is  called  upon  to  perform  a  public  duty,  alwa^^s  un- 
pleasant, often  paintul,  and  is  entitled  to  protection  in  the 
doing  of  it.  Another  rule  is  this-'swunsel  should  never  suffer 
himself  to  be  made  the  medium  for  merely  annojfing  a  witness, 
by  reference  to  irrelevant  matters,  which,  even  if  true,  do  not 
in  fact  render  his  testimony  the  less  credible.  To  the  Soli- 
citors also  we  must  address  a  word  of  caution.  They  too  often 
introduce  into  their  briefs  suggestions  for  which  they  have  no 
substantial  atUhentie  foundation,  and  thus  counsel  are  misled, 
as  was  Mr  Serjeant  Thomas.  We  have  seen  briefs  containing 
instructions  for  counsel  which  the  Attorney  would  not  have 
dared  to  act  upon  with  his  own  lips— just  as  we  have  seen  a 
client  endeavour  to  make  his  Attorney  do  and  say  for  him 
what  he  was  not  brasen  enough  to  say  and  do  for  himself. 

This  should  not  be.  The  Attorney  should  feel  that  ^^  is 
speaking  in  his  brief,  and  be  cautions  accordingly.  He  is  re- 
sponsibk  for  all  that  appears  there. 

We  have  received  the  following  from  a  correspondent,  who 
suggests  that  the  ri^ht  course  would  be,  to  make  the  Attorney 
responsible  for  his  instructions  ;  and  perhaps  that  would  be 
the  right  remedy  for  a  great  wrong : 

TO  THZ  EDITOR  OF  THX  LAW  TTSfES. 

Sir, — A  case  in  the  Queen's  Bench  Nisi  Prius  Court,  report- 
ed in  the  Times  of  yesterday  (Fiday,  the  20th  inst),  suggests 
a  question  of  the  gravest  importance  alike  to  the  public  and 
to  both  branches  of  the  Profession,  viz.,  to  whate  xtent  the  li- 
cense of  counsel  ought  to  be  carried  in  the  course  of  cross-ex- 
amination, and  what  amount  of  discretion  ought  to  be  allowed 
him  in  the  conduct  of  a  cause  7  In  the  case  to  which  I  refer 
(the  name  of  which,  however,  is  not  given  in  the  Times'  re- 
port) Mr.  Serjeant  Thomas,  in  the  course  of  cross-examining  a 
witness,  asked  him  if  he  were  not  in  difficulties.  The  wit- 
ness indignantly  denied  the  imputation,  on  which  Mr.  Justice 
Erie  interposed,  and  in  every  stiong  language  reprimanded 
Mr.  Serjeant  Thomas,  declaring  that  such  license  as  the  learn- 
ed Serjeant  had  taken  had  become  a  public  nuisance,  and  that 
the  barrister  who  so  acted  deserved  to  be  prosecuted.  Mr. 
Serjeant  Thomas  answered,  he  had  only  acted  according  to 
his  instructions.  "Then  by  whom  are  you  instructed?"  in** 
quired  Mr.  Justice  Erie.  To  this  point-blank  question  the 
Serjeant  does  not  appear  to  have  given  a  direct  answer,  but 
contented  himself  by  remarking  that  it  was  very  diffieult  to 
conduct  a  case  under  such  ^circumstances ;  and  after  a  little 
more  not  very  edifying  "  sparring''  between  the  judge  and  his 
"  brother  Thomas,''  the  former  a^in  took  occasion  to  remark 
that  he  had  frequently  seen,  in  his  own  experience  as  a  judge 
counsel  so  conduct  themselves  in  their  cross-examinations  as 
to  make  him  wuh  they  could  be  prosecuted  and  punished. 

Now,  an  observation  like  this,  ffdling&om  ajudgeofMr. 
Justice  Erie's  high  character  and  position,  cannot  pass  un- 
noticed, like  the  char^  so  frequently  brought  against  the 
Bar  by  annoymous  writers  in  the  public  press.  For  ^e  sake 
of  the  social  siaius  and  reputation  of  the  whole  Profession,  the 
matter  merits  a  full  inquiry. 
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{KeporUd  bgr  £.  G.  JotrEtt,  Kso.,  Barriaier-at'Law,) 

O'Bbikn  ST  AL.  y.  Tbi  Yillagk  of  Tbbntok. 

A  man  lAjring  nut  tIUiow  lots  on  bis  landu  with  stroetn  to  hound  the  lots,  and 
■elllng  MoordhiK  to  iiarh  a  plan.  H-tfd  (vmnd  by  thin  dtsdiratlon  of  tha  8ti«etif 
unlcM  the  fiMt  of  •ach  dudlcatioa  be  rebatUrd  by  other  evidence. 

Trespass  911  el,  freg.  in  (he  Tillage  of  Trenton — that  is  to  saj, 
ft  certain  elose  abutring  on  the  south  on  the  north  shore  of  the 
Bay  of  Qniot^,  on  the  east,  on  the  westerly  side  of  the  rtver  Trent, 
on  the  north,  on  the  southerly  side  of  Dandas  Street,  in  the  said 
Tillage  of  Trenton,  and  on  the  west  on  a  line  drawn  parallel  and 
in  continuation  of  the  westerly  side  of  Front  Street,  in  the  said 
Tillage  of  Trenton  as  now  established  produced  to  said  bay  shore. 

Pleat — 1st,  Not  guilty  by  statute  4  &  6  Vic,  ch.  &4,  sec.  6. 
2nd,  A  public  highway  across  the  said  close,  wherefore  defendants 
being  the  goveroing  corporation  of  the  s:iid  village,  and  haTing 
occasion  to  repair  and  use  the  said  road  did,  &€.  The  plaintiff 
denied  the  right  of  way. 

The  trial  took  place  at  Bellerille,  in  October  last,  before  the 
Chief  Justice  of  Upper  Canada.  The  trespass  was  proTcd :  the 
plaintiffs  had  wood  on  the  loeutin  quo  in  1865,  and  the  defendants 
gaTe  them  notice  to  remoye  it.  They  did  remoTe  it,  and  the  de- 
fendants* officers  and  serTants  IcTelied  and  made  a  street  froH 
DuDdas  Street  to  the  waters  of  the  bay,  and  the  street  was  used 
some  time.  Then  plaintiffs  put  up  a  fence  obstructing  it,  and  in 
April  or  May,  1856,  the  defendants  had  this  fence  removed.  There 
was  then  put  in  the  patent  for  thirty-four  acres,  containing  the 
loctu  in  quo,  dated  the  1st  March,  1805,  to  John  Bleeker  in  fee, 
and  subsequent  documents  shewing  the  plaintiffs  to  be  lessees. 

It  appeared  that  John  Bleeker  and  George  Bleeker,  were  sons 
of  the  grantee  of  the  erown,  and  after  his  death  became  joint 
owners  of  the  property  granted  to  him.  That  John  had  the  ma- 
nagement, and  that  he  employed  Qreely  to  snrTey  and  lay  out  the 
Tillage  lots  referred  to  in  the  conTeyances.  He  admitted  that 
Front  Street  was  laid  out  according  to  his  directions,  west  of  the 
riTcr,  on  the  north  side  of  Dundas  Street,  but  dented  that  he  bad 
extended  it  south  of  Dundas  Street  to  the  bay  of  Quints,  and  de- 
nied that  he  had  employed  or  authorised  Qreely  to  make  a  plan. 
It  appeared,  howeTer,  that  he  and  his  brother  Qeorge  had  joined 
in  a  conTeyance  to  one  Jacob  W  Myers,  dated  the  8rd  January, 
1822,  de^ribed  as  situated  in  the  township  of  Murray,  being  part 
of  Tillage  lot  No.  1,  Tillage  lot  No.  5,  and  the  broken  front  of  Til- 
lage lot  No.  5,  on  the  riTer  Trent,  containing  three-fourths  of  an 
acre,  and  thirty-two  perches  of  land.  **  No.  1,  beginning  at  the 
Bay  of  Quinte^  southwesterly  side  of  Front  Street,  thenoB  eUong  the 
same  N.  48  degrees  W.  one  chain ;  then  S.  42  W.  1  chain  ;  then 
S.  48  E.  1  chain  and  fifteen  links,  more  or  lees,  to  the  bay  afore- 
said ;  then  along  the  same  north-easterly  to  the  place  of  begin- 
ning." According  to  this  description  Front  Street  extended  to  the 
Bay  of  Quints,  and  the  point  of  beginning  at  the  bay  would  cor- 
respond with  the  protraction  of  Front  Street  from  the  north  side 
of  Dundas  Street,  as  Front  Street  was  at  first  laid  out  83  feet 
wide,  though  it  has  since  been  made  40  feet  wide.  On  the  20th 
of  June,  1882,  Jaoob  W.  Myers  couTcyod  to  William  Robertson 
the  premises  he  had  acquired  by  the  deed  of  3rd  of  January, 
1822,  with  precisely  the  same  description. 

The  map  drawn  by  Greely  and  referred  to  in  a  deed  of  the  20tfa 
March,  1821,  through  which  the  plaintiff  claimed,  was  not  pro- 
duced at  th<i  trial.  It  had  been  in  the  possession  of  William  Ro- 
bertson, and  was  said  to  haTo  been  produced  at  the  trial  of  a 
cause  of  Doe  Morphy  t.  McOuire,  by  Robertson  himself,  at  Co- 
bourg,  in  1829,  since  which  it  could  not  bo  traced.  Robertson 
swore  he  had  searched  for  it,  but  could  not  find  it.  The  CTidence 
with  regard  to  it  was  conflicting.  Some  witnesses  denying,  and 
some  Tery  distinctly  asserting,  that  on  the  map  Front  Street  was 
deliieated  and  marked  as  extending  on  the  south  side  of  Dundas 
Street  down  to  the  bay.  The  learned  Chief  Justice  directed  the 
jury,  that  a  man  laying  out  a  Tillage  on  his  land,  with  streets  to 
bound  the  lots  laid  out,  is  bound  by  this  dedication  of  the  streets, 
if  he  sell  the  lots  according  to  such  plan ;  and  he  left  it  to  them 
to  say  oi^the  eTidcnce  giTcn  as  to  Greely's  plan,  and  the  reference  to 
it  in  the  deed,  and  the  description  contained  in  such  deeds,  whe- 
ther this  street  was  not  so  dedicated,  remarking  that  if  so,  the 


conTeyance  of  the  whole  land  in  the  deed  to  Ripsom  woidd  not 
have  the  effect  of  extinguishing  the  right  of  way. 

The  jury  found  for  the  plaintiff,  damages  Is. 

Walbridffe,  in  Michaelmas  Term,  obtained  a  rule  nisi  for  anew 
trial,  on  the  grounds  that  the  Terdiet  was  against  law  and  evi- 
dence, and  the  weight  of  evidence,  and  against  the  judge'e  charge, 
pointing  out  the  grounds  of  the  application  in  the  rule. 

Jellett  shewed  cause,  contending  the  evidence  of  dedication  was 
wholly  insufficient,  and  therefore  the  verdict  was  right 

Dbapkk,  C.  J.,  delivered  the  judgment  of  the  cuurt. 

I  think  there  should  be  a  new  trial  on  payment  of  costs. 
There  is  a  public  right  in  question,  and  it  is  enough  to  say  that 
while  the  decision  of  the  jury  was  not  in  accordance  with  the  im- 
pression of  the  learned  Chief  Justice  who  tried  the  cause,  it  is  not, 
after  a  careful  examination  of  the  evidence,  entirely  satisfactory 
to  us.  That  Greely's  plan,  whatever  it  did  contain,  was  the  plan 
on  which  certain  village  lots  were  laid  out  by  the  then  proprietors 
of  the  tract  of  land  is  beyond  dispute,  and  the  testimony  of  one  of 
these  proprietors,  though  not  ytry  clear,  and  perhaps  not  Tery 
consistent,  is  so  far  in  accordance  with  his  own  deed  to  Ripsom. 
In  my  mind  the  weight  of  the  parol  CTidence  is  in  faTour  of  the 
conclusion  that  on  this  plan  Front  Street  was  protracted  to  the 
buy,  aud  this  conclusion  is  Tery  strongly  fortified  by  the  descrip* 
tion  in  the  deeds  of  8rd  January,  1822,  and  20th  of  June,  1832t 

But  the  facts  were  not  sufficiently  elicited,  and  enough  appears 
to  convince  us  that  a  fuller  investigation  is  necessary  in  order  to 
bring  the  question  of  dedication  properly  before  a  jury.  The 
fact  that  a  street  was  laid  out  on  the  plan,  and  that  one  lot  nt  all 
CTents  was  couTeyed  with  a  description  t>oundipg  it  on  that  street, 
may  be  rebutted  by  the  owner- hip  of  the  street  and  the  lot  so 
described  becoming  Tested  in  the  same  person,  and  by  a  total 
absence  at  any  time  of  user  as  a  highway.  All  inference  of  dedi- 
cation in  fact  may  be  rebutted,  though  an  intention  to  dedicate 
may  haTC  existed,  or  the  intention  may  be  shewn  to  haTc  been 
attended  with  or  followed  by  such  acts  as  would  remoTe  any  rea- 
sonable doubt  that  a  dedication  was  really  made. 


Hill  v.  Muniotpalitt  or  Txoumsetb. 

School  act — Motion  to  quash  by-law. 

Where  a  groat  length  of  time  haa  Iteen  elapaed  tieftwe  motion  made,  theooart  re> 
ftiaed  to  qua»h  a  bjr-Uw  altering  ichool  aectiona,  It  being  on  ita  flwe  legal  and 
haTing  Wn  acted  npon. 

On  the  6th  February,  1856,  MeMichael,  obtained  a  rule  nisi  to 
quash  in  whole  or  part,  by-law  No  86  of  this  municipality  on  the 
following  grounds  :  1st,  That  it  was  not  submitted  to  a  meeting  of 
the  freeholders  or  householders  of  the  township,  or  at  any  meet- 
ing of  the  school  sections  of  the  township  duly  called  for  that  pur- 
pose. 2nd,  That  the  freeholders  and  householders  ib  the  school 
sections  affected  by  the  by-law,  faaTe  not  assented  to  such  altera- 
tion at  any  meeting  called  for  the  purpose  of  obtaining  their  as- 
sent. 8rd,  That  there  was  no  request  of  the  majority  of  the  free- 
holders or  householders  expressed  at  a  public  meeting  called  by 
the  trustees  for  that  purpose.  4tb,  That  union  school  sections  in 
said  township  are  disunited  and  abolished  without  any  request 
made  or  expressed  by  the  mnjority  of  the  householders  and  free- 
holders in  such  union  sections.  5th,  That  the  parties  affected  by 
such  alterations  were  not  duly  notified  of  the  proposed  by-law. 
The  rule  was  served  on  the  26th  of  May  last. 

A  copy  of  the  by-law  was  applied  for,  and  obtained  from  the 
township  clerk  on  the  15th  December,  1855 :  it  is  intituled  **  By- 
law No.  86,  to  proTide  for  the  better  arrangement  of  school  sec- 
tions in  the  township  of  Tecumseth,  in  the  county  of  Simcoe,"  and 
was  pabsed  on  the  19th  December,  1854.  Jt  enacts  that  on  and 
after  the  25th  of  December,  1854,  the  school  sections  shall  be 
composed  of  the  following  lots,  and  part  lots,  concessions,  and 
part  concessions,  in  accordance  with  the  following  description. 
It  then  sets  out  fourteen  school  sections  mentioned,  what  lots,  or 
part  of  lots,  and  in  what  concessions  respectively  each  section  is 
to  0  insist  of,  appoints  places  for  holding  the  first  meetings  for  the 
election  of  school  trustees  in  each  school  section,  and  repeals  all 
former  by-laws,  orders,  &o..  constituting  school  sections  except 
as  '*  to  No.  14,  heretofore  known  as  school  section  No.  17,  which 
g-iall  be  in  no  otherwise  affected  by  this  by-law  than  by  the  addi- 
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tion  hereinbefore  made."  By  some  worda  used  in  the  by-law  it 
appears  there  had  been  previously  eighteen  school  sections  in  the 
township,  and  this  fact  is  stated  in  the  affidavits,  which  farther 
set  forth  that  five  of  these  eighteen  were  union  school  sections 
connected  respectively  with  the  townships  of  Adjala,  King,  and 
West  Gwillimbary,  and  were  numbered  12,  18,  14,  16,  and  16. 
It  was  also  sworn  that  the  by-law  affected  the  former  school  sec- 
tion, No.  7,  very  materially,  distributing  the  lots,  etc.,  which 
were  in  that  section,  over  three  different  school  sections,  occasion- 
ing great  inconvenience  to  the  inhabitants  of  the  old  section  No.  7  : 
that  the  by-law  has  abolished  all  the  union  school  sections,  and 
the  parts  of  the  township  of  Tecumseth  of  which  they  were  com- 
posed have  been  distributed  into  other  school  sections,  and  all  the 
former  school  sections  have  been  more  or  less  altered :  that  no 
pubHo  meeting  of  the  freeholders  or  householders  of  the  old  sec- 
tion No  7,  was  called  to  oonnider  the  alteration,  or  any  subject  re- 
lating thereto,  before  the  passing  of  the  by-law.  That  (as  be- 
lieved) no  requisition  to  call  a  meeting  for  any  such  purpose  was 
made  to  the  trustees  of  the  old  section  No.  ^,  nor  was  any  such 
reque.st  made  to  them  :  that  (as  believed)  no  opinion  in  favour  of 
the  changes  made  was  expressed  at  any  public  meeting  in  any 
school  lection :  that  (as  believed)  on  the  5th  December,  1854,  it 
was  resolved  at  a  meeting  of  the  township  council,  that  a  meeting 
should  be  held  of  that  body  on  the  19th  of  the  same  month,  to 
alter  the  then  existing  sections,  and  union  sections,  and  that  all 
school  trustee^,  reeves,  and  local  superintendents  of  townships 
should  be  notified  thereof.  That  this  step  towards  the  alttration 
of  the  school  sections  was  taken  without  notice  given  to  the  trus- 
tees of  the  different  school  sections.  That  Hill,  then  trustee  of 
school  section  No.  7,  was  present  at  the  meeting  on  the  19th  De- 
cember, 1854,  that  a  petition  on  behalf  of  section  No.  7,  nume- 
rously signed,  was  presented  against  the  alteration,  and  similar 
petitions  from  sections  Nos.  6,  18,  and  16,  which  latter  were 
union  school  sections.  That  there  were  on^y  one  or  two  petitions 
in  favour  of  the  change.  Nevertheless,  the  by*law  was  passed, 
though  Hill  made  all  the  opposition  in  his  power. 

Cause  was  not  shewn  unCil  the  2nd  September  (Trinity  Term), 
1856,  affidavits  were  filed  setting  forth  that  under  the  by-law 
moved  against,  there  were  in  the  year  1855  six  new  school  houses 
erected,  costing  from  £100  to  £250  each ;  that  notices  of  appeal 
against  the  by-law  (meaning  evidently  the  rule  nin),  was  not 
served  on  the  county  clerk  until  the  27th  of  May,  1856  (the 
reeve  was  only  served  the  preceding  day) :  that  many  applica- 
tions were  made  prior  to  the  meeting  of  the  council  held  on  the 
5th  December,  1854,  to  have  the  school  sections  altered :  that  at 
a  meeting  of  the  council  held  on  the  29th  of  August,  1854,  it  was 
ordered  that  notice  be  given  that  all  persons  desirous  of  having 
alterations  made  in  their  school  sections,  were  requested  to  take 
proceedings  and  make  application  to  the  council  at  its  meeting  on 
the  7th  November,  1854,  on  which  day  many  parties  attended, 
and  expressed  their  desire  to  have  alterations  made,  in  consequence 
of  which,  it  was  then  ordered  that  the  final  decision  on  school 
sections  be  laid  over  until  the  meeting  on  the  6th  December,  1854, 
on  which  day  the  resolution  already  referred  to  in  the  affidavits 
in  the  support  of  the  application,  was  adopted,  and  notices  pur- 
suant thereto  were  prepared,  and  given  to  a  constable  for  service 
on  the  school  trustees  of  the  different  school  sections  and  union 
school  sections  in  the  township,  and  the  trustees  of  the  union  school 
sections  formed  with  portions  of  adjoining  townships,  res- 
ding  in  such  adjoining  townships,  and  also  the  reeve  of  such  ad- 
Joining  townships,  and  the  local  superintendents  of  schools  therein, 
and  in  the  township  of  Tecumseth.  The  constable  swears  he 
commenced  serving  the  notices  on  the  8th  December,  and  finished 
on  the  12th,  and  served  the  complainant  John  Hill  on  the  9th  De- 
cember. (Note — Hill  swears  **  that  he  had  only  been  notified  on 
the  Saturday  preceding  the  Tuesday  on  which  the  by-law  was 
passed,"  which  if  Tuesday  was  the  19(h  December,  would  be  on 
Saturday,  the  16th  December!. 

Connor,  Q.  C,  on  behalf  of  the  municipality,  urged  that  every 
party  interested  had  unple  notiop :  that  the  change  made  was 
within  the  spirit  and  meaning  of  the  acts,  and  was  sustained  by 
the  case  of  Ness  r.  The  Township  of  Saltfleet,  13  Q,  B.,  U.  C, 
408,  and  he  urged  that  the  tardiness  of  the  application,  and  the 
long  delay  in  serving  it,  prevented  cause  been  shewn  last  term. 


He  referred  also   to  Grierbon  v.  the  Municipality  of  Outario,  9 
U.  C.  Q.  B  ,  623. 

Draier,  C.  J.,  delivered  the  judgment  of  the  court. 

I  have  not  felt  it  neceusary  to  go  into  the  objections  urged  to 
this  by-law,  which  are  founded  on  matters  extrinsic  to  it,  such  as 
the  want  of  notice,  the  absence  of  public  meetings,  &c.  The  by- 
law on  the  face  of  it,  is  within  the  authority  conferred  by  the  13th 
and  14  Vic,  ch.  48,  and  the  proviso  to  the  17th  section  of  16  Vic, 
ch.  185.  The  court  of  Queen's  Bench  held  in  Sutherland  v.  The 
Municipal  Council  of  East  Nissouri  (10  Q.  B.,  U.  C,  626),  that  they 
had  no  authority  given  by  the  statute  to  quash  a  by-law  on  an 
application  of  a  similar  nature  to  the  present,  except  for  some- 
thing illegal  on  the  face  of  it,  or  except,  perhaps,  when  it  is 
shewn  to  have  been  passed  under  circumstances  which  by  the  ex- 
press term9  of  the  statute  make  it  illegal.  It  may  admit  of  ar- 
gument, taking  the  strongest  view  of  the  facts  relied  upon  by  the 
applicant,  whether  this  by-law  could  not  be  sustained.  But  if  we 
have  the  authority,  we  have  aUo  a  discretion  to  exercise  in  such 
cases,  under  the  particular  circumstances  appearing,  as  was  held 
in  Grierson  v.  Municip>tlity  of  Outario. 

Here  the  applicant  was  aware,  by  notice,  of  the  enactment  pf 
the  council  and  its  object  Hod  purpose.  He  was  present  whep 
the  bye-law  was  passed  on  the  19th  of  December,  1854.  During 
the  year  1855,  until  near  ics  close,  be  did  not  even  apply  for  a 
copy  of  ftie  by-law.  The  motion  for  a  rule  nUi  was  uOi  made  until 
nearly  fourteen  months  after  it  was  passed,  and  the  service  of  the 
rule  ntn  was  delayed  until  just  seventeen  month<«  after  the  by-law 
has  been  in  operation.  During  all  this  time  the  common  school 
sections  have  all  been  regulated  by  the  by-law  complained  of; 
two  annual  elections  of  school  trustees  have  taken  place,  and  con- 
siderable sums  of  money  have  been  expended  in  building  school 
houses  in  some  of  the  sections  created  by  it.  Wo  think  the  delay 
a  sufficient  answer  to  an  application  for  the  exercise  of  our  sum- 
mary jurisdiction.  If  the  by-law  does  not  in  itself  confer  legal  au- 
thority for  any  particular  act  done  or  to  be  done,  which  parties  in- 
terested resist,  or  is  in  itself  totally  unauthorised,  our  refusal  to 
interfere  now  will  not  prevent  their  raising  the  question  whether 
or  not  being  quashed,  it  affords  the  mnnicip^ility  a  protection,  or 
whether  the  12th  Vic,  ch.  81,  sec.  155,  prevents  an  action  for 
any  thing  done  under  a  by-law,  so  long  as  it  has  not  been  judi- 
cially declared  illegal  or  void.  But  when  it  is  sought  to  obtain  the 
prompt  remedy  given  by  the  act,  the  application  should  be  promptly 
mude, viffilantAut  non  dormientibut^  ^c,  in  a  maxim  properly  ap- 
plicable in  a  case  of  this  description. 

The  rule  must  be  dischsrged. 

8«e  lAflbrty  ▼.  Mnaidpul  Orancit  of  Wfatvorth,  8  U.  a  Q.  B.,  232 ;  UodgMn  v. 
Manici]Mait7  of  York  and  PotO,  13  U.  C.  Q.  B.,  268 


OHANCIiRT. 


{B^orUd  by  AxxxAMDn  O&akt,  Esq.,  Barristtr-at'Law.) 
SiLcox  y.  Sells. 

Tho  ttatntd  18  Tic ,  ch.  124.  applle*  only  to  cams  when  tb«  caiue  of  suit  aross 
before  the  psMing  of  the  Chancery  Act,  (18:37). 

The  locatee  of  landt  of  the  emwn.  In  1842.  cnntraeted  to  sell  a  portion  thereof,  the 
consideration  for  which  was  paid,  but  he  continued  to  hold  poeeemlon  of  tlM 
lands  until  the  year  1856,  when  the  heln  of  the  bargainee  filed  a  bill  to  en- 
force gpeciilc  perfbrmanoe  of  the  contract,  the  patent  from  the  orown  havini( 
been  iesned  in  1830.    The  court  diunimed  the  UU  with  costs. 

The  plaintiffs  in  this  case  claimed  as  the  real  representatives  of 
one  Archibald  Phillips^  and  alleged  that  in  the  year  1824  the  de- 
fendant being  the  locatee  of  the  crown  lot  No.  18,  north,  on  the 
north  branch  of  the  Talbot  road,  in  the  township  of  Southwold, 
sold  to  their  ancestor  the  north  50  acres  thereof,  for  the  sum  of 
£30,  which  was  paid  by  him  to  the  defendant,  who  then,  by  an 
instrument  in  writing,  subscribed  by  him,  bearing  date  the  24th 
day  of  April,  1824,  agreed  to  convey  the  said  50  acres  to  the 
said  Archibald  Phillip*  by  a  good  and  sufficient  deed,  twenty  days 
after  the  defendant  obtained  the  patent  from  the  crown  of  the 
said  lot.  No.  18:  that  the  defendant  had  ever  since  continued  in 
possession  of  the  whole  of  the  lands,  the  50  acres  agreed  to  be 
sold  to  Phillips  being  still  ^ild  and  in  a  state  of  nature :    that 
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defendant  had  in  1880  procured  letters  parent  to  issne  in  his  name 
for  the  said  lot,  bj  reason  of  which,  the  bill  insisted,  the  defend- 
ant became  trustee  of  the  50  acres  for  Phillips,  or  his  representa- 
tives.     The  prayer  was  for  specific  performance  of  the  contract. 

The  defendant  hy  his  answer  admitted  the  principal  facts 
stated  in  the  bill,  but  relied  upon  the  statute  in  titled  *'  An  Act 
to  amend  the  law  as  to  Dormant  Equities,''  as  a  defence  to  the 
suit 

Eridenoe  was  taken,  before  the  court,  tending  to  shew  that 
since  the  death  of  PhUlipt,  and  after  the  plaintiff  had  attained 
twenty-one,  Seltt  had  made  admissions  of  the  agreement  to  sell 
and  receipt  of  the  consideration. 

Betul  for  the  plaintiffs. 

A,  Crooks  for  defendant,  Chiffm,  y.  Griffin,  1  Scb.  &  Lef.  852 ; 
Jones  V.  Kearney,  1  Dr.  &  War.  156 ;  Vaughan  v.  Vanderstegen, 
2  Drew.  182,  were  referred  to. 

EsTEN,  y.  C. — The  act  18  Victoria,  chapter  124,  affects  only 
esses  arising  before  the  passing  of  the  Chancery  Act.  Cases  of 
actnal  firaud  are  still  goTemed  by  the  strict  rules  of  decision  pre- 
Tailing  in  England  ;  in  other  cases  the  court  is  to  hav^  a  discre- 
tionary authority.  As  to  cases  of  actual  fraud  the  law  remains 
unaltered ;  as  to  all  other  cases  the  court  has  a  discretionary  au- 
thority, but  the  suit  must  be  brought  within  twenty  years  from 
the  time  the  title  accrued  without  any  exception  on  account  of 
disability. 

Spbaqqi,  y.  C. — ^The  act  seems  to  apply  to  real  estate  only, 
which  it  dindes  into  two  classes,  the  one  where  there  has  been 
actual  and  positiTe  fraud,  the  other  where  there  has  not.  It  ap- 
plies only  to  cases  where  the  cause  of  suit  arose  before  the  pass- 
ing of  the  Chancery  Act  The  1st  section  applies  to  cases  of 
actual  fraud,  and  proTides  that  no  suit  shall  be  brought  for  causes 
arising  before  1837,  unless  there  has  been  actual  fraud.  The 
2nd  clause  applies  to  oases  where  there  has  been  no  actual 
fraud,  and  enables  the  court  to  deal  with  them  as  they  may  deem 
reasonable  and  just,  if  the  suit  be  brought  within  twenty  years, 
and  the  suit  must  be  brought  within  twenty  years  notwithstand- 
ing disabilities.  If  the  two  classes  of  cases  contemplated  by  the 
act  had  been — 1st,  questions  arising  out  of  claims  upon  real  es- 
tate— 2nd,  other  cases  not  arising  out  of  claims  upon  real  estate, 
the  case  would  have  been  at  least  equally  clear,  for  the  cause  of 
action  arose  before  the  passing  of  the  Chancery  Act,  and  it  is 
not  a  case  of  actual  or  positiTO  fraud.  We  see  no  ground  for  the 
position  taken  by  plaintiff's  counsel  that  the  first  class  is  con- 
fined to  mortgages.  And  as  to  the  position  that  the  case  was 
taken  out  of  the  statute  by  the  alleged  admissions  made  by  the 
defendant  within  the  last  twenty  years  by  analogy  to  the  old 
rule  in  regard  to  debts,  our  opinion  is,  that  the  arising  or  ac- 
cruing of  the  equitable  claim,  interest,  or  estate  contemplated 
by  the  statute,  is  the  original  transaction  out  of  which  the  equi- 
table right  arises,  and  not  any  subsequent  admission  or  promise. 


CHAMBERS. 


{KifptjTttd  for  the  Law  Jourwd,  by  G.  E.  EmiiBR,  Ksq.) 


Quo   Warranto, 
Rsa.  sx  Bel.  Bulges  t.  Smith,  et  al. 

A  RatomlJiff  OflSeer  cannot,  after  the  close  of  the  Poll,  add  hie  Tote  for  a  Ouididate 
although  he  then  for  the  first  time  dtocorera  a  tie  between  eoine  of  than. 

A  Retitming  Offloor  should  literally  obeerre  the  dlrectfone  of  the  Statute  as  to 
keeping  a  Poll  Book,  and  though  his  &lllDgtodo  so,  will  not  in  all  oases,  Titiate 
the  election  of  a  party  regular  in  erery  other  respect. 

(18th  April,  1867.) 

The  particulars  of  the  case  sufficiently  appear  in  the  judgment. 

BoBZNsoN,  G.  J.  A  Summons  was  granted  on  Feb.Jth,  1857,  on 
the  election  of  Daniel  Bulger — to  Rol^rt  R.  Smith  and  William  G. 
Warren,  to  shew  by  what  authority  the  claims  to^exeroise  the  office 
of  Councillors  for  the  United  Townships  of  Wilberforce,  Grattan, 
and  Fraser,  and  asserting  that  Daniel  Bulger  and  Duncan  McDonell 
ought  to  have  been  declared  duly  elected  and  admitted  thereto. 

A  Summons  was  also  granted  on  the  ssme  day  to  Thomas  B. 
Lett,  Returning  Officer,  to  answer,  &c. 


The  statement  is,  that  the  election  was  held  on  the  6th  and  6th 
January,  1857,  at  Musk  Lake,  in  the  Township  of  Wilberforce— > 
that  Daniel  Bulger  and  Duncan  McDonell  were  duly  elected  and 
ought  to  have  been  returned,  and  that  the  election  of  Robert  R. 
Smith  and  William  J.  Warren  should  be  declared  invalid  and 
void ;  and  Daniel  Bulger  and  Duncan  M<)DoneU  be  declared  duly 
elected. 

The  objections  are, — 

1st  That  the  election  was  not  conducted  fairly,  impartially,  and 
according  to  Law  by  the  Returning  Officer,  that  before  the  election 
he  stated  that  no  Catholic  should  sit  for  Wilberforce. 

2nd.  That  at  the  close  of  the  Poll,  on  the  second  day,  he  de- 
clared that  Snuth,  Reynold,  Campbell,  Bulger,  the  Relator  and 
Warran  had  the  greatest  number  of  votes,  and  were  duly  elected ; 
and  yet  did  by  return  within  eight  days  thereafter  declare  the  said 
Smith,  Reynolds,  Campbell,  Mclntyre,  and  Warran  to  be  the 
I  Councillors  duly  elected. 

8rd.  That  in  the  meantime  (i.  e.,  after  his  declaration  at  the 
close  of  the  Poll  on^e  second  day,  and  before  this  latter  return) 
he  added  his  own  vote  in  favor  of  Mclntyre. 

4th.  That  after  deducting  the  vote  of  the  Returning  Officer  given 
after  the  Poll  was  closed,  and  after  Smith,  Reynolds,  Campbell, 
Bulger,  and  Warran  were  declared  duly  elected,  he,  Bulger,  still 
had  a  majority  of  votes  over  Warran  and  Mclntyre,  yet  the  Re- 
turning Officer  did  notwithstanding  this  by  his  latter  return  de- 
clare Warran  and  Mclntyre  duly  elected  in  preference  to  the 
relator  Bulger. 

6th.  That  Smith  was  not  qualified  being  neither  a  householder 
nor  freeholder  in  the  said  United  Townships  or  any  of  them,  nor 
resident  therein,  but  in  the  Township  of  Bromley  in  the  County  of 
Renfrew.  And  although  he  was  rated  on  the  Roll  for  the  year 
1866  for  £70,  yet  the  land  for  which  he  is  so  rated  was  at  the  time 
of  the  election  the  property  of  the  Crown. 

6th.  That  the  Returning  Officer  did  BOt  keep  a  proper  Poll  Book 
and  did  not  write  the  names  of  the  voters  therein,  but  on  the  copy 
of  the  Collector's  Bell,  used  by  hia  as  a  Poll  Book,  added  the 
names  of  the  candidates  opposite  the  voters'  names,  ae  shewn  by 
the  paper  prodnoed. 

7th.  That  Smith  and  Warran  are  disqualified  being  superinten- 
dents appointed  under  a  by-law  of  the  United  Townships  for  giving 
aut  Contracts  and  expending  monies  belonging  to  the  United  Town- 
ships for  which  service  they  receive  6s.  8d.  per  day  when  employed 
as  fixed  by  a  by-law. 

8tii.  That  although  fourteen  candidates  only  were  proposed 
and  seconded,  yet  the  Returning  Officer  received  votes  for^Uen, 
that  is  to  say,  he  received  a  vote  for  one  Kelly  who  was  neither  a 
candidate  nor  was  proposed  or  seconded. 

9th.  That  Reynolds  and  Hickey,  two  of  the  candidates,  were 
also  at  the  same  time,  and  at  the  same  election,  candidates  for  the 
office  of  Inspectors  of  Houses  of  Public  Entertainment — and  re- 
ceived votes  as  such. 

10.  Thai  in  other  respects  the  election  was  void. 

It  appears  from  the  evidence  that  the  Returning  Officer,  instead 
of  complying  with  the  very  plain  directions  of  the  1 60th  clause  of 
12  Vic,  ch.  81,  respecting  the  Poll  Book  to  be  prepared  and  kept 
by  him,  to  save  himself  ihkt  trouble  used  instead  of  a  poll  book 
the  copy  of  the  Collector's  Roll,  with  which  he  had  been  famished 
for  a  different  purpose,  and  he  ruled  upon  each  page  of  this  copy 
five  columns  opposite  to  the  name  of  each  person  assessed,  and  as 
no  elector  could  vote  for  more  than  five  of  the  fourteen  candidates 
he  entered  opposite  to  the  name  of  each  assessed  person  who 
voted  the  name  of  the  five  persons  for  whom  he  voted,  putting 
them  in  the  five  columns  promiscuously. 

Under  that  clumsy  mode  of  proceeding  he  conld  not  end  did  not 
observe  the  direction  of  the  Statute  to  enter  in  separate  columns 
the  names  of  each  of  the  persons  proposed  and  se6onded  as  candi- 
dates, but  the  same  column  contained  the  names  of  various  candi- 
dates according  to  the  five  which  the  voters  selected  out  of  the 
fourteen  candidates. '  If  he  had  attached  a  sheet  of  pnper  to  each 
leaf  of  the  Roll  he  might  have  had  14  columns  opposite  to  each 
name  and  so  might  have  madn  something  more  like  a  -proper  sub- 
stitute for  a  poll  book.  As  it  was  all  the  votes  which  he  had  taken 
down  and  allowed  when  correctly  reckoned  showed  Smith,  R^nolds 
Campbell  and  Bulger  to  have  a  majority,  and  Bifclntyre  and  War- 
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ran  to  have  70  votes  each,  Bulger  the  lowest  of  the  fir^t  four  having 
71  votes.  But  pickiog  the  votes,  as  he  had  to  do,  out  of  the 
several  coluoins  in  which  they  were  promiscuously  entered,  he 
made,  as  he  admits,  a  mistake  which  it  was  more  than  likely  he 
would  do — and  be  appears  to  have  corrected  for  Warraa  a  rote 
which  had  been  set  down  for  Bulger,  and  this  put  Warran  increas- 
ingly above  Bulger,  and  made  Bulger  and  Mclutyre  stand  at  70 
cajh  when  it  was  Warran  and  Mclutyre  who  had  in  fact  each  70 
votes. 

There  was  however  a  tie,  and  must  have  been  whether  that  mis- 
take had  occurred  or  not.  The  only  difficulty  wa»  that  the  tie  was 
not  between  tbe  same  two  parties,  as  the  Returning  Officer  sup- 
posed it  was.  The  Reiuroing  Offioer  was  necessurily  called  upon 
to  vote  in  either  case,  and  being  so  called  upon  he  voted  lor  Mc- 
IjDtyre;  and  thus  exercised  his  choice  in  favour  of  a  party  who 
required  a  vote  to  make  him  one  of  the  five. 

Before  the  Returning  Offioer  had  voted,  the  Poll  shewed,  when 
correctly  reckoned  up.  the  following  results:— Smith,  Reynolds, 
Campbell  and  Bulger  elected,  and  Mclutyre  and  Warran  a  tie. 
According  to  the  Returning  Officers  manner  of  reckoning,  the 
result  was : — Smith,  Reynolds,  Campbell,  and  Warran  elected, 
and  Bulger  and  Mclutyre  a  tie. 

He  was  right  in  supposing  he  wns  bound  to  vote, — for  tbe  Sta- 
tute binds  that  the  Returning  Officer  shall  do  so  when  the  yotes 
areeyen, — and  being  thus  called  upon  he  voted  for  Mclntyre  which 
as  he  supposed  would  place  him  above  Bulger,  whereas,  in  fact,  it 
placed  hiui  above  Warran. 

He  tells  us  in  his  affidavit  that  Warran  is  his  brother-in-law, 
and  tbat  if  he  had  been  aware  of  the  true  state  of  the  Poll  he  would 
have  voted  for  him  rather  than  Mclntyre ;  in  other  words  would 
have  given  greater  weight  to  private  than  to  public  considerations 
in  bestowing  his  vote. 

We  must  look,  however  to  what  he  did,  and  not  to  what  he  tells 
us  he  would  have  done— Mclntyre  was,  in  fact,  his  choice ;  and 
we  certainly  should  not  put  the  electors  to  the  trouble  of  a  new 
election  merely  to  allow  the  Returning  Officer  to  rote  differently. 
If  he  was  under  an  erroneous  impression,  the  error  was  wholly  his 
«wn,  and  arose  from  culpable  negligence  on  his  part 

So  far  as  the  main  part  of  the  case  is  eonoemed — ^that  is  the 
number  of  rotes  merely — ^it  is  plain  fW>m  the  evidence  that  Smith, 
Reynolds,  Campbell,  Bulger  and  Mclntyre  are  the  parties  elected, 
and  Warran  having  retired  under  a  consciousness,  I  suppose  that  he 
had  really  no  right  to  be  returned,  put  an  end  to  all  question  on 
that  branch  of  the  case. 

Then  as  the  other  objections  taken  in  the  statement 

Ist.  As  to  Smith's  want  of  property  qualification : — There  is 
nothing  but  the  Relator's  own  AffidaTit  to  shew  the  want  of  it, 
except  that  Smith  seems  himself  to  admit  that  he  was  only  rated 
at  £70,  and  that  on  laud  which  was  bought  f^om  the  crown,  but 
has  no  patent  for  not  haying  yet  paid  for  it, — ^he  says  he  thinks  he 
has  complied  with  the  Crown  regulations  as  a  purchaser ;  but  he 
relies  on  the  fact  shewn  by  his  affidavit  and  by  the  Collector's  Roll 
that  there  were  not  in  the  three  townships  more  than  four  persons 
qualified  to  be  candidates  in  point  of  property,  and  these  under 
the  same  eireumstanoes  as  himself  in  regard  to  their  titles — there 
being  only  5  or  6  patents  issued  for  lands  in  the  three  townships. 
The  Statute  16  Vic,  ch.  181,  sec.  23,  dispenses  with  the  property 
qualification  under  that  state  of  things ;  otherwise  Smith  would 
haye  been  dearly  without  the  necessary  property  qualification ; 
being  rated  for  only  £70. 

2nd.  As  to  objections  to  Smith  for  non-residence,  that  rests 
wholly  on  Bulger's  oath — and  he  does  not  assert  the  fact  in  pre- 
cise terras,  but  says  he  was  not  then  a  resident  of  Wilberforce  nor 
of  the  Townships  of  Qrattan  and  Eraser,  he  probably  meant  or 
Fraser,  but  such  is  his  affidavit — Smith  could  not  well  have  been 
resident  at  the  same  time  in  two  townships. 

I  think  Smith's  answer  to  that  may  be  taken  as  sufficient,  con- 
Btdering  how  the  objection  is  made,  and  how  supported.  But 
indeed  I  do  not  find  that  the  Sutute  16  Vic,  eh.  181,  sec.  10, 
requires  residence  within  the  townships  in  thd  case  of  the  candi- 
dates, as  it  doeii  of  the  yoters. 


8rd.  As  to  Smith's  alleged  disqualification  from  being  a  super- 
intendent for  giving  out  contracts  and  expending  monies  for  the 
municipality — there  is  really  no  proof  whatever  on  that  po'nt 
adduced  by  tbe  relator,  noih-ng  but  his  own  general  affidavit  to 
the  truth  of  the  statement  written  at  the  foot. 

And  if  the  facts  are,  as  Smith  states  them  to  be,  that  such  office 
of  Superintendent  is  incident  to  the  office  of  Councillor  under  the 
123id  clause  of  16  Vic,  ch.  181,  it  would  be  no  disqualification, 
though  the  Councillor  may  be  remunerated  for  the  service. 

So  I  think  Smith,  Reynolds,  Campbell,  and  Mclntyre  duly 
elected,  no  evidence  ii  given  to  dii<qualify  either  of  the  last  three. 
And  the  only  question  is  whether  Bulger  should  be  seated  in  the 
place  of  Warran  who  disclaims. 

The  objection  shewn  by  Smith's  affidavit  ngninst  Bulger  is  more 
decisive  than  any  objections  brought  against  himself,  for  he  seems 
to  have  been  a  contractor  for  opening  a  road  on  an  agreement  to 
receive  so  much  per  mile,  the  contract  been  still  executory  while 
the  election  was  going  on,  the  work  not  done,  and  the  price  not 
yet  paid. 

This  is  a  clear  objection  under  16  Vic,  ch.  181,  sec.  25;  but 
then  it  comes  out  for  the  first  time  in  Smith'i*  affidavit  in  answer; 
Bulger  has  not  been  complained  against,  and  has  not  been  called 
on  to  answer.  As  to  the  allegation  in  Smith's  affidavit  that  Bulger 
has  not  the  necessary  property  qualification,  the  earoc  circum- 
stances that  dispensed  with  that  qualification  as  regards  Smith 
under  th**  present  circumntances  of  the  new  townships  must,  of 
course,  have  the  effect  of  dispensing  with  them  as  regards  Bulger 
also. 

My  judgment  in  the  ca«e  therefore  is,  that  Daniel  Bulger  was 
duly  elected  and  ought  to  have  been  returned  together  with  Smith, 
Reynolds,  Campbell  and  Mclntyre,  leaving  Bulger's  right  to  tit 
subject  to  be  questioned  on  the  alleged  ground  of  his  being  a  con- 
tractor by  a  proper  proceeding  to  be  adapted  within  the  limited 
time. 

With  respect  to  Warran,  his  declaimer  could  not,  under  the  cir- 
cumstances, relieve  him  from  paying  costs ;  for  it  is  shewn  that 
he  was  voluntarily  a  candidate,  present  at  the  election,  and  was 
sworn  into  office.  But  ibis  appears  to  me  to  be  roost  clearly  one 
of  those  cases  in  which  the  Returning  Officer  should  be  adjudged 
to  pay  the  Relator's  costs ;  for  it  was  his  culpable  and  entire  dis- 
regard to  the  provisions  of  the  Statute  in  regard  to  the  Poll  Book 
to  be  kept  by  him  th%t  occasioned  the  error  he  fell  into.  Being 
the  clerk  of  the  municipality  he  must  >  ave  had  ready  arc<iss  to  the 
Statute  under  which  he  was  daily  acting,  and  he  eithpr  did  not 
look  at  the  160th  clause  of  12  Vic,  ch.  81,  which  regulates  the 
duty  of  Returning  Officers  at  ejections,  or  if  he  looked  at  it  he 
paid  no  attention  to  it,  for  he  did  not  prepare  or  keep  any  such 
Poll  Book  ae  he  was  directed  to  keep  in  the  plainest  and  most  in- 
telligible language. 

By  his  method  of  setting  down  the  yotes  he  could  not  without 
a  yery  tedious  and  troublesome  process  pick  out  from  five  diffei  - 
ent  columns  the  votes  which  had  been  given  for  the  several  candi- 
dates, and  he  was  very  liable  to  fall  into  errors  as  often  as  he 
attempted  it.  One  consequence  too  would  be  that  the  persons 
interested  in  the  election,  and  present  at  it,  could  not  obtain  that 
clear  and  ready  information  from  time  to  time  as  to  the  state  of  the 
Poll,  which  might  otherwise  haye  been  given  to  them ;  and  at  last 
the  Returning  Officer  himself  fell  into  an  error,  as  he  admits,  in 
casting  up  the  numbers,  which  had  the  effect  of  putting  in  his 
brother-in-law  instead  of  another  candidate  who  had  really  a 
greater  number  of  yotes  as  they  were  taken  down  by  the  Return- 
ing Officer.  This  error  has  giyen  rise  to  the  present  proceedings, 
for  it  could  not  be  expected  that  the  candidate  thus  elected,  by  a 
palpable  mistake  of  the  Returning  Officer,  would  not  apply  for 
redress.  The  giving  his  own  vote  too  after  the  election  was  over, 
and  the  Poll  closed,  was  a  clearly  illegal  act,  and  would  have 
vitiated  Mclntyre's  election  if  Warran,  who  was  equal  to  him  in 
number  of  votes  had  not  since  disclaimed. 

The  judgment  is  that  Smith,  Reynolds,  Campbell,  Bulger,  and 
Mclntyre  are  duly  elected,  and  that  the  Returning  Officer  sbal' 
pay  the  Relator  his  costs. 
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GLA.DftTONK  BT  AL.  V.  BOUOHKE  LtAL,  0.  BOUCHIK  &  MaODOUXLL. 

Practice — Demurrer — Special  Indorsement. 

A  joint  and  ieverai  liability  n«ed  not  be  alleged  under  G.L.  P.  Act  1866.  the  mere 
statement  of  the  facta  being  lufflcient.  OI<Jectiona  which  could  haye  been  taken 
by  special  demurrer  only  under  the  old  practice — will  not  support  a  demurrer 
under  the  new,  and  demurrers  on  such  grounds  wlU  be  set  aside  as  frlTolous. 

(24th  October,  1857.) 
This  was  an  action  on  a  promissory  note  and  the  declaration 
after  setting  out  the  note  as  made  by  defendants  Boucher  and  Lyal 
payable  to  0.  Boucher  and  endorsed  by  him  to  defendant  Mao- 
donell,  concluded  in  those  words,  **  and  the  said  note  was  duly 
presented  for  payment  and  was  dishonored  whereof  the  defendants 
0.  Boucher  and  Macdonell  had  due  notice,  but  did  not  pay  the 
same  and  the  plaintiffs  claim,  five  hundred  pounds." 

To  this  declaration  defendant  Lyal  demurred  as  bad  in  sub- 
stance on  the  ground  that  the  defendants  are  aued  jointly  only  and 
not  jointly  and  severally  as  should  have  been  done,  at  least  the 
declaration  does  not  allege  a  joint  several  liability  nor  does  it  cor- 
respond with  the  form  given  in  8  Yio.  cap.  8,  under  which  statute 
the  action  seems  to  be  brought. 

Jones  for  plaintiff,  applied  to  set  aside  this  demurrer  as  frivo- 
loud  on  the  ground  that  the  declaration  states  the  character  in 
which  each  of  the  defendants  is  sued,  viz.,  whether  as  makers  or 
endorsers,  and  thereby  does  as  effectually  shew  a  several  and  joint 
liability,  as  though  it  was  expressly  alleged,  moreover  the  decla- 
ration sets  out  the  facts  of  the  case  and  this  is  all  that  is  required 
by  the  C.  L.  P.  Act,  1856,  which  expressly  does  away  with  the  ne- 
cessity of  cdleging  a  promise^ — the  court,  under  that  statute,  draw- 
ing all  necessary  inferences  itself. 

Drafib,  C.J.  C.P. — Considering  that  this  declaration  could  only 
have  been  objected  to  under  the  old  statute  by  special  demurrer 
and  that  special  demurrers  have  been  expressly  done  away  with  by 
the  late  statute,  granted  an  order  setting  aside  the  demurrer  as 
frivolous. 


C&UMP  V.  Crsw. 
Change  of  Venue — Practice, 

It  is  within  the  discretion  of  a  Judge  either  to  change  or  not  to  change  the  Venue 
on  the  ordinary  grounds  as  he  thinks  will  furtl&er  the  ends  of  Justice. 

Special  grounds  may  be  shewn  why  Yenue  should  not  be  changed  on  the  ordinary 
applintion. 

(8th  October,  1867.) 

Jackson  made  the  ordinary  application  in  this  case  before  plea 

pleaded,  to  change  the  Venue  from   Middlesex  to  Kent,  on  the 

ground,  that  the  cause  of  action,  if  any,  arose  in  Kent,  and  on  the 

further  ground,  that  all  the  witnesses  reside  in  Kent 

McFarlane  for  plaintiff,  replied  that  he  delayed  bringing  this 
action  for  a  long  time  at  the  request  of  the  defendant  expecting  to 
pay  the  amount  as  he  had  promised.  That  the  Fall  Assizes  in 
Kent  were  over  and  that  he  brought  Uie  action  in  Middlesex  for  the 
purpose  of  getting  down  to  trial  this  Fall,  which  he  could  not  have 
done  had  he  laid  his  Venue  in  Kent.  That  one  of  plaintiff's  wit- 
nesses lately  removed  to  the  United  States  and  plaintiff  swore 
that  he  did  not  believe  that  he  would  be  able  to  find  him  and  pro- 
cure his  attendance  at  the  trial  next  Spring,  should  he  be  thrown 
over  by  the  change  of  Venue. 

Jackson,  in  reply,  objected  to  these  special  grounds  being  heard, 
he  applied  under  the  Statute,  and  had  complied  with  all  its  re- 
quirements and  therefore  urged  that  he  was  entitled  to  the  order. 
He  said  the  Statute  points  out  a  method  by  which  plaintiff  could 
bring  back  the  Venue  which  he  apprehended  is  the  only  method 
that  could  be  pursued,  viz.,  by  undertaking  to  give  material  evi- 
dence in  the  County  in  which  he  brought  his  action. 

HAaABTT,  J.— After  lookmg  into  the  Statute  considered  it  op- 
Uonal  with  the  judge  to  grant  or  refuse  the  order  and  therefore  in 
consideration  of  the  special  grounds  shewn  by  the  plaintiff  espe- 
cially his  swearing  that  he  believes  he  will  not  be  able  to  procure 
the  attendapoe  of  one  of  his  witnesses  next  spring,  granted  an 
order  that  the  Venue  be  retained  in  Middlesex  as  laid,  the  plaintiff 
giving  an  undertaking  that  he  would  pay  to  defendant  his  addi- 
tional costs  by  bringing  his  witnesses  to  London  instead  of  Chat- 
ham, whatever  be  the  result  of  the  trial. 


Burton  &  Sadlkir  y.  Nowlait. 
Practice — Change  of  Venue, 

A  plaintiff  will  not,  in  general  be  allowed  to  change  his  own  Venue  to  a  Gounty 
in  which  lie  might  hare  laid  it  in  the  first  instance,  nor  will  ha  in  general,  tw 
allowed  to  change  it  in  order  to  avoid  the  conaequences  of  his  own  delay  or 

*•***■•  (20th  October,  1867.) 

This  was  an  action  on  a  promissory  note.  The  writ  was  issued  on 
22d  September  last,  but  owing  to  the  defendant's  repeatedly  pro- 
mising the  plaintiffs  to  settle  the  matter  it  was  not  served  until 
the  2d  October  following.  The  Venue  was  laid  in  the  County  of 
Wentworth  but  owing  to  the  above  delay,  plaintiffs  were  not  in 
time  to  get  down  to  the  assizes  in  that  County  and  therefore  ap- 
plied to  have  the  Venue  changed  to  the  County  of  Perth  where  the 
assizes  were  later  than  in  Wentworth.  They  were  willing  to  sub- 
mit to  any  terms  that  might  be  imposed  and  shewed  by  affidavit 
that  they  would  be  in  danger  of  losing  their  debt  in  case  they  were 
thrown  over  the  then  coming  assises.  It  was  also  sworn  that  the 
defendant  had  no  merits  and  was  only  defending  for  time.  They 
cited  in  support  of  this  application,  Stroud  v.  Tilley,  2  Strange 
1162;  Rivet  Y,  Ckolmondley,  lb.,  1202;  JIallettr,  Hallett,  1  Wil- 
son, 173;  Bruekshaw  v.  Hopkins,  Cowp.  409;  Fife  v.  Botut/Uldy 
2  Dowl.  N.  S.  705. 

Carroll,  for  defendant,  objected, 

1st.  That  this  application  was  too  late,  a  declaration  having 
been  served  in  the  cause. 

2d.  That  plaintiffs  could  originally  have  laid  their  Venue  in  the 
County  of  Perth,  and  therefore  were  not  entitled  to  change  it 
after  having  made  their  election. 

8d.  That  this  was  a  mere  attempt  on  the  part  of  the  plaintiffs 
to  avoid  the  consequence  of  their  own  delay  and  laches  and  there- 
fore could  not  be  entertained. 

Dbapeb,  G.  J.  C.  P.,  granted  an  order  discharging  the  summons 
but  without  costs,  as  the  question  was  a  new  one. 


MooBE  V.  Thi  Qrakd  Tbukk  Railway  Compast. 
Practice — Eight  days  to  plead — Computation  of  time. 

In  computing  the  eight  days  allowed  to  plead  by  C.  L.  P.  A.,  1856^  the  first  and 
last  days  are  reckoned  inciusire,  unless  the  last  day  be  a  dies  non. 

The  day  of  senrice  of  a  dedaraUon  is  reckoned  as  one  of  the  eight  di^s  Ibr 

pleading. 

ast  October,  1867.) 

The  particulars  of  this  case  sufficiently  appear  in  the  judgment. 

Dbapbb,  C.  J.  C.  P. — This  is  an  application  to  set  aside  an  inter- 
luding  judgment  signed  on  Monday  the  21st  September.  The 
declaration  was  filed  on  Saturday  the  12th  September,  and  served 
on  that  day  with  a  notice  to  plead.  The  defendant  insists  that  he 
has  the  whole  of  Monday  to  plead. 

If  Sunday  being  the  last  or  eighth  day  is  to  be  excluded  because 
it  is  a  dies  non,  then  the  defendant  had  all  Monday  to  plead,  and 
the  judgment  is  irregular. 

The  65th  Sec.  of  the  C.  L.  P.  Act,  1856,  expressly  provides  as 
to  the  defendant's  appearing,  that  if  the  last  of  the  ten  days  fall 
upon  a  Sunday,  the  following  day  shall  be  considered  the  last  of 
the  ten  days.  This  provision  is  similar  to  the  26th  Sec.  of  12th 
Vic,  ch.  68,  which  is  nearly  the  same  as  the  11th  sec.  cf  the  En- 
glish Uniformity  of  Process  Act.  Neither  the  statute  nor  any 
Rule  of  Court  makes  express  provision  in  case  Saturday  be  the 
last  day  of  the  eight  allowed  for  pleading,  but  our  146th  New  Rule 
excepting  Sundays  (among  other  days)  from  the  days  on  which 
the  offices  of  the  clerks  of  the  Crown  are  to  be  kept  open — ^virtu- 
ally amounts  to  the  same  thing,  for  it  renders  it  impossible  for  the 
defendant  to  fill  his  plea  on  that  day,  and  our  166th  New  Rule 
accordingly  provides  that  when  the  Crown  office  is  not  to  be  open 
on  the  last  day,  that  day  is  to  be  excluded  from  the  computation. 

I  was  referred  to  the  cases  of  Vrooman  v.  Stewart,  and  Brooks- 
banks  V.  The  Buffalo  and  Lake  Huron  R.  R.  Co.,  both  decided  in 
last  Easter  term.  In  the  former,  the  interlocutory  judgment  was 
moved  against  as  well  as  the  assessment  of  damag^es,  on  the  ground 
that  the  interlocutory  judgment  was  signed  too  soon,  and  the  no- 
tice of  assessment  was  served  too  late.  The  declaration  was  filed 
on  Monday  27th  April,  the  judgment  was  signed  on  Tuesday  6th 
May.    The  notice  of  assessment  was  served  on  the  6th  May,  and 
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the  assizes  commeoced  on  the  12th  May.  There  was  an  affidat it 
of  merits.  The  Court  (MoLeak,  J.  in  the  Practice  Court,)  made 
the  rule  absolute  without  costs.  The  notice  of  assessment  was 
certainly  too  short,  but  if  the  interlocutory  judgment  had  been 
considered  as  signed  too  soon,  I  presume  the  defendant  would  hare 
obtained  his  rule  with  costs,  considering  one  proceeding  regular 
and  the  other  irregular,  may  hare  been  the  reason  why  no  costs 
were  granted  to  either  party.  In  the  other  case,  issue  was  joined 
and  the  notice  of  trial  served  on  the  6th  of  May,  the  assizes 
beginning  on  the  12th  May,  and  the  rule  was  made  absolute  with 
costs.  There  were  not  eight  days  as  required  by  the  146th  sec.  of 
C.  L.  P.  A.,  unless  both  first  and  last  days  were  inclusive.  Neither 
of  these  cases  therefore  governs  the  present  question.  Vrooman 
V.  Stuart,  would  have  decided  the  question  of  the  computation  of 
the  eight  days — if  the  court  had  held  the  interlocutory  judgment 
irregular,  but  it  does  not  appear  to  me  from  the  facts  that  such 
was  the  determination. 

Now,  the  first  question  is,  whether  Saturday  the  12th  September 
is  to  be  considered  as  one  of  the  eight  days.  The  11 2th  Sec.  of 
the  Act  says  that  **in  cases  in  which  the  defendant  is  within  the 
jurisdiction,  the  time  for  pleading  in  bar  unless  extended  by  the 
court,  or  a  judge  shall  be  eight  days. 

Our  former  Act,  2  Geo.  IV.,  ch.  1,  sec.  22,  enacted  that  "The 
first  and  last  days  of  all  periods  of  time  limited  by  thig  Act,  or 
hereafter  to  be  limited  by  any  rules  or  orders  of  court  for  the 
regulation  of  practice  be  inclusive ; "  and  that  section  is  not  repealed 
by  the  C.  L.  P.  Act,  1856.  Then  our  1 66th  new  Rule,  states  that 
**  In  all  cases  in  which  any  particular  number  of  days  not  express- 
ed to  be  clear  days,  is  prescribed  by  the  rules  of  practice  of  the 
court,  the  same  shall  be  reckoned  inclusively  of  the  first  and  last 
days,  unless  the  last  day  shall  happen  to  fall  on  any  day  on  which 
the  Crown  offices  are  not  required  to  be  open,  in  which  case  the 
time  shall  be  reckoned  exclusively  of  the  last  day."  The  corres- 
ponding English  Rule  of  Hilary  Term,  1853,  No.  174  says,  <*  Rules 
or  practice  of  the  courts.*' 

In  Rowbury  v.  Morgan,  (9  Exch.  730)  it  was  held  that  the  Eng. 
R.  G.,  No.  174,  did  not  apply  to  the  eight  days,  from  the  last  day 
for  appearance  at  the  expiration  of  which  the  plaintiff  might  issue 
execution  upon  a  judgment  signed  for  want  of  appearance  to  a 
specially  endorsed  writ.  Parke,  B.,  distinguishes  this  case  from 
the  provision  of  the  Act  with  regard  to  the  time  for  pleading— ob- 
serving that  the  signing  judgment  under  that  provision  was  an 
entirely  new  proceeding,  and  must  be  interpreted,  to  mean  what 
it  says,  namely — to  include  Sunday  although  the  last  of  the  eight 
days — but  that  when  the  statute  treats  of  pleading  it  treats  of 
proceedings  which  fall  within  the  ordinnry  and  known  practice  of 
the  Courts,  and  are  to  be  *  governed  by  it,  and  consequently  when 
eight  days  are  given  for  pleading  the  time  must  be  computed 
according  to  that  practice.  If  this  doctrine  be  correct,  then  the 
rule  of  Court  which  exclude  Sunday  from  computation,  when  it 
is  the  last  day,  are  operative:  and  if  so,  the  same  rule  which 
provides  that  the  days  should  be  reckoned  inclusively  of  the  first 
and  last  days,  (a  rule  in  strict  accordance  with  the  practice  as 
regulated  by  the  2  Geo.  IV.,  ch.  1,)  would  apply  also  and  the  time 
for  pleading  would  expire  on  the  evening  of  Saturday  the  19th  Sep- 
tember, and  the  judgment  signed  on  Monday  the  21st,  would  con- 
sequently be  regular. 

The  application  is  rested  on  the  ground  of  irregularity  alone, 
and  must  therefore  be  discharged  as,  moved  with  costs. 

Summons  discharged  with  costs. 


Ross   ET  All  V.  JOH3C8TONB   AKD   AkMSVSN. 

Computation  of  time  for  appearance — Practice, 

la  oompntiDK,  tb*  (en  d«ji  for  appearing  the  daj  of  wrrloe  is  reckoned  indu- 
sive  not  exduslvo.  ao  that  if  the  writ  be  aerTed  on  Saturday,  Judgment  m«y  be 
algned  one  week  from  the  following  Tueadaj. 

(l8t  October,  1867.) 

The  original  process  in  this  action  was  served  on  defendants  on 
12th  September  last,  and  judgment  for  want  of  appearance  was 
signed  on  22nd  of  the  same  month. 

Defendant  Armsdeu  applied  to  set  aside  this  judgment  for 
irregularity,  on  the  ground  that  it  was  signed  one  day  two  soon  ; 
the  ten  days  in  which  an  appearance  should  be  entered,  being 


reckoned  exclusive  of  the  day  of  service  of  the  writ,  under  C.  L.  P. 
Act,  1856. 

DBAPB]^  C.  J.  C.  P.— The  English  sUtute,  2  Will.  IV.,  eh.  89, 
sec.  11,  enacted  **  That  if  any  writ  of  summons  shall  be  served  or 
executed  on  any  day  in  term  or  vacation,  all  necessary  pro- 
ceedings to  judgment  and  execution  may  be  had  thereon  without 
delay  at  the  expiration  of  eight  days  from  the  service  or  execution 
thereof,  on  whatever  day  the  last  of  such  days  may  happen  to  fall 
whether  in  term  or  vacation :  provided  always  that  if  the  last  of 
such  eight  days  shall  in  any  ease  happen  to  fall  on  a  Sunday. 
Christmas  Day,  or  any  day  appointed  jfbr  a  public  fast  or  thanks- 
giving, in  either  of  such  cases  the  following  day  shall  be  considered 
as  the  last  of  such  eight  days."  The  form  given  by  that  Act  waa 
a  command  to  the  defendant  *<  within  eight  eight  days  after  the 
service  of  this  writ  on  you  inclusive  of  the  day  of  such  service 
you  do  cause  an  appearance  to  be  entered,  &c.  The  16th  sec. 
enacted  that  all  such  proceedings  as  are  mentioned  in  the  writ  may 
be  taken  on  default  of  defendant's  appearance. 

Our  own  Statute,  12  Vic,  ch.  63,  sec  26,  was  a  transscript 
of  the  above  cited  sec  11.  The  80th  sec.  was  like  sec  26, 
and  the  form  of  the  writ  was  the  same  as  in  England.  The  words 
of  our  C.  L.  P.  Act,  1866,  are  "  all  such  proceedings  as  are  men- 
tioned in  any  writ  of  summons  or  capias  or  notice  or  warning 
thereto  or  thereon  issued,  made  or  given  by  authority  of  this  Act, 
may  be  had  or  taken  in  default  of  a  defendant's  appearance,  or 
putting  in  special  bail  at  the  expiration  of  ten  days  from  the  ser- 
vice or  execution  thereof,  &c."  The  form  of  the  writ  is  the  same 
as  before  except  that  ten  days  are  given  instead  of  eight.  The 
defendant  is  commanded  to  appear  within  ten  days  after  the  ser- 
vice inclusive  of  the  day  of  such  service. 

Our  enactment  combines  the  provisions  of  the  11th  and  16th 
sections  of  the  English  Statute,  2  Will.  IV.,  amplifying  the  terms 
of  the  82nd  sec  of  the  English  C.  L.  P.  Act  of  1852. 

Taking  together  the  enactment  of  Sec  63,  and  the  form  of  writ 
as  given  in  the  Schedule,  and  comparing  the  language  of  12  Vic, 
chap.  68,  and  of  the  English  Act  2  WiL  IVth,  and  considering  that 
the  words  in  the  writ,  **  inclusive  of  the  day  of  such  service," 
were  held  to  have  effect  notwithstanding  the  words,  '*  at  the  ex- 
piration of  eight  days  from  such  service"  so  that  the  day  of 
service  was  reckoned  one  of  those  eight  days,  I  can  see  no  reason 
for  holding  that  the  day  of  service  should  not  be  held  as  one  of  the 
of  ten  days  under  our  present  Statute. 

I  think,  therefore,  in  the  present  case,  that  as  the  service  was 
made  on  Saturday  the  12th  September,  the  time  for  appearing 
expired  on  Monday  the  21st  September,  and  that  a  judgment 
signed  upon  Tuesday  the  22nd  was  regular. 

Summons  Discharged,  (a) 


Stbwabt  t.  Johnstons. 


Change  of  Venue — Scire  faciat  application — Practice, 

An  application  on  ipedal  grounds  to  change  Yenne  ahonld  not  be  made  before  plea 

pleaded. 
Yenne  will  not  be  charged  on  aeoonnt  of  a  trifling  additipnalaxpenia  which  would 

be  incorred  by  trying  the  oauae  wlienthe  Yenue  ia  Uid. 

a«t  October,  1867.) 

This  was  an  action  for  goods  sold  and  delivered, — the  venue 
was  laid  in  Essex. 

BouUon  for  defendant,  applied  to  change  the  venue  to  County  of 
Simcoe,  on  the  grounds : — 

Firtt. — That  nearly  all  the  articles  of  plaintiff's  account  were 
delivered  to  him  at  the  Village  of  Killamey  in  the  County  of  Sim- 
coe, where  he  resides,  and  that  he  had  a  large  contra  account 
against  plaintiff  which  he  intended  to  set  off,  and  which,  he  be- 
lieved, will  leave  the  balance  in  his  favor,  and  that  the  articles  of 
his  (defendant's,)  account  were  also  delivered  at  Killamey. 

Second, — That  he  would  require  five  witnesses  on  the  trial  of 
this  cause  four  of  whom  reside  in  Simcoe,  and  the  fifth,  one 
Francis  Franck  resides  at  Goderich,  but  is  employed  and  gene- 
rally to  be  found  at  Waddell's  Mills  on  the  border  of  the  County 
of  Simcoe,  and  therefore  that  the  trial  of  this  cause  at  Sandwich 


(a)  See  Kerr  et  al  v.  Bowla,  Chamhin,  March  28th,  1857,  lU.  U.  0.  L.  J. 
111.    KoBifiao9»  C.  J.    nar.  G.  L.  P.  A.  p.  603, 
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gome  hnndred  miles  distant,  would  be  attended  ivith  great  expense 
and  inconvenience  to  him. 

Fhillpotts,  for  plaintiff,  objected, 

First. — That  this  application  is  on  special  grounds,  and  there- 
fore should  haye  been  made  before  plea  pleaded. 

Second. — That  defendant  lives  some  twenty  miles  from  Barrie, 
the  County  Town  of  Simcoe,  while  the  plaintiff  resides  at  Detroit 
only  three  miles  from  Sandwich,  the  County  Town  of  Bssex. 

Third. — That  plaintiff  would  require  several  witnesses  who  re- 
side in  the  Cities  of  Detroit  and  Chicago,  near  to  Sandwich,  and 
that  defendant's  witneae  Franois  Franck,  had  left  Waddell's  employ- 
ment, and  is  sailing  vessels  on  the  lake,  his  home  being  at 
Gk>deriofa,  so  that  the  expense  and  inconvenience  of  a  trial  at  Biurie 
would  be  as  great  to  him  as  a  trial  at  Sandwich  would  be  to  the 
defendant,  if  not  greater. 

Drapek,  C.  J.  C.  P. — I  think  a  sufficient  case  is  not  made  out  for 
changing,  looking  at  all  the  affidavits,  moreover,  this  is  a  special 
application,  and  defendant  has  not  yet  pleaded. 

SammouB  discharged. 


Jautis  t.  Duband. 


Praeiiee — Pleading  several  Pleas. 

Severml  diattaiet  and  lodependent  tpedal  pronods  of  defence  may  bt  plcMled  by 
leave  of  a  Jadge  uuder  the  C.  L.  V.  Act,  186Q,  hut  defendant  will  not  be  allowed 
to  traverse  what  is  not  ipedfically  alleged  in  the  dedaratioo. 

(2d  October,  1867.) 

This  was  an  action  brought  by  plaintiff  as  Sheriff  of  the  United 
Counties  of  York  and  Peel,  to  recover  of  the  defendant  certain 
goods  and  chattels  or  their  value,  under  the  following  circum- 
stances.    The  declaration  was  as  follows : — 

1st  Count. — That  about  7th  January  last,  a  writ  of  fieri  facias 
in  the  suit  of  Bernard  v.  Hamburger,  was  put  into  the  hands  of  the 
plaintiff,  and  that  thereby  ''he  became  entitled  to  the  possession 
of  certain  goods  and  chattels  ^*  in  his  Bailiwick,  *'  belonging  to  the 
said  Hamburger,"  viz.,  &o.,  and  that  the  defendant  disposed  of 
the  said  goods,  before  he  as  Sheriff  could  seize  them,  and  that  de- 
fendant converted  them  to  his  own  use  and  refused,  and  still 
refuses  to  give  up  the  said  goods  or  to  account  for  the  same  or 
the  proceeds  thereof." 

2nd  Count. — That  the  defendant  converted  to  his  own  ase  the 
plaintiff's  goods,"  viz.,  &c.,  (the  goods  aforesaid,)  **  which  said 
goods  and  chattels  belonged  to  the  plaintiff,  as  Sheriff  of  the 
United  Counties  of  York  and  Peel,  under  and  by  a  writ  of  fieri 
faexas  delivered  to  the  plaintiff  as  such  Sheriff  against  the  goods 
and  chattels  of  one  Hamburger." 

Zrd  Count. — Common  count  for  money  had  and  received. 

The  defendant  applied  to  plead  to  this  declaration,  the  follow- 
ing pleas. 

To  the  1st  and  2nd  counts  of  the  declaration  : 

1st.  Not  Guilty. 

21.    Loave  and  License. 

8d.    Plaintiff  not  possessed. 

4th.  Hamburger  not  possessed. 

6th.  ••  That  the  said  Bernard  Hamburger  iind  one  Charles  Cook 
his  partner,  trading  under  the  name  of  Cook  &  Hamburger,  as 
wine  merchants  at  the  said  time  when,  &o.,  were  possessed  as  of 
their  own  property,  of  the  said  goods  and  chattels  in  these  counts 
mentioned,  (except  the  Meerschaum  pipes),  and  that  being  so 
possessed  they  the  said  Cook  &  Hamburger  with  the  consent  and 
knowledge  of  the  said  plaintiff,  sold  and  transferred  all  their  right 
to  the  said  goods  and  ohattels  to  the  mitd  defendant,  and  that  the  said 
plaintiff  in  pursuance  of  said  sale  delivered  possession  of  the  said 
goods  and  chattels,  (except  the  said  pipes),  to  the  defendant." 

6th.  <*  That  on,  to  wit,  the  twenty-second  day  of  December,  ; 
1856,  one  Henry  G.  Booth,  by  the  conBi<ieration  and  judgment  of 
the  Coanty  Court  of  the  United  Counties  of  York  and  Peel  recov- 
ered against  the  said  Bernard  Hamburger  and  one  Charles  Cook, 
his  co-partner,  trading  under  the  name  of  Cook  Sl  Hamburger 
as  wine  merchants,  a  certain  judgment  for  the  sum  of  £58  14s.  8d. 
debt  and  costs,  and  thcreapon  afterwards  on  the  last-named  day 
and  year,  and  before  tho  said  time,  when,  &o.,  for  the  satisfaction 


thereof,  caused  to  be  issued  and  placed  in  the  hands  of  the  said  plain- 
tiff as  such  Sheriff  aforesaid,  a  certain  writ  of  fitri  facias  whereby 
the  said  plaintiff  as  such  sheriff  was  commanded  to  levy  the  said 
debt  and  oosts  of  the  goods  of  the  said  Cook  and  Hamburger  which 
said  writ  of  fieri  facias  last  said,  was  delivered  to  the  plaintiff  as 
such  Sheriff  to  be  executed  before  the  writ  of  execution  in  the 
first  and  second  counts  named,  came  into  his  hands.  And  the 
defendant  avers  that  the  plaintiff  as  such  Sheriff  afterwards  and 
before  the  said  time  when,  &o.,  and  before  the  delivery  to  him  of 
the  writ  of  execution  in  the  first  and  second  counts  named,  seised 
and  levied  on  the  said  goods  and  chattels,  (except  the  said  Meer- 
schaum pipes,)  in  the  said  counts  named  as  the  gooda  and  chattels 
of  the  said  Cook  &  Hamburger,  partners  aforesaid.  And  after- 
wards, whilst  he,  the  said  plaintiff  as  such  Sheriff,  held  the  said 
goods  under  the  levy  last  said,  he,  the  plaintiff,  as  such  Sheriff 
aforesaid  by  the  consent  of  the  said  Cook  &  Hamburger,  and  of 
t':e  defendant  and  said  Booth,  relinquished  his  levy  thereon  and 
allowed  the  said  goods  and  chattels  (except  said  pipes),  to  be  sold, 
transferred,  and  delivered  to  the  defendant  by  the  said  Cook  & 
Hamburger,  in  satisfaction  and  payment  to  the  said  Booth,  of  the 
last-named  debt  and  costs  whereupon  the  defendant  took  posses- 
sion of  the  same  goods  and  chattels  which  is  the  oooversion  oom- 
plained  of  in  the  said  counts." 

7th.  **  That  on,  to  wit,  the  fourteenth  day  of  January,  1857,  he, 
the  defendant,  by  the  consideration  and  judgment  of  the  County 
Court  of  the  United  Counties  of  York  and  Peel,  recovered  against 
the  aaid  Bernard  Hamburger  and  one  Charles  Cook,  his  oo-partner 
trading  under  the  name  of  Cook  &  Hamburger,  as  wine  merchants 
a  certain  judgment  for  the  sum  of  £55,  debt  and  costs,  and  there- 
upon afterwards,  on  the  last  named  day  and  year,  and  before  the 
said  time,  when,  &c.,  for  the  satisfaction  thereof,  he,  the  defendant 
caused  to  be  is.»ued  and  placed  in  the  hands  of  the  said  plaintiff, 
as  such  Sheriff  aforesaid,  a  certain  other  writ  ot fieri  facias,  whereby 
the  said  plaintiff,  as  such  Sheriff,  as  aforesaid  was  commanded  to 
levy  the  said  debt  and  costs  of  the  goods  of  the  said  Cook  and 
Hamburger,  which  said  writ  of  fieri  faeiaa  last  named,  was  de- 
livered to  the  plaintiff  as  such  Sheriff,  to  be  executed  on  the  last 
named  day  and  year,  and  by  virtue  thereof,  the  said  plaintiff,  as 
such  Sheriff  afterwards  on  the  last  named  day  and  year,  levied  on 
the  goods  and  chattels  in  the  said  first  and  second  eoants  named 
as  partnership  property  for  the  benefit  of  the  said  defendant." 
**  And  the  defendant  avers  that  afterwards  and  whilst  the  said  goods 
and  chattels,  (except  the  said  Meerschaum  pipes,)  were  so  levied 
on,  and  in  the  possession  of  the  said  plaintiff,  as  such  Sheriff,  to 
wit,  on  the  twenty-third  day  of  January,  in  the  laet  named  yoar, 
the  said  plaintiff  voluntarily  relinquished  the  said  levy  and  posses- 
sion of  the  said  goods  and  chattels,  and  permitted  the  said  defen- 
dant to  take  possession  of  the  same  for  the  satisfaction  of  the  said 
debt  and  execution  in  this  plea  named,  which  is  tbe  oouTersion 
complained  of  by  the  plaintiff  in  these  counts." 

8th.  "  That  on,  to  wit,  the  twelfth  day  of  January,  1857,  the 
said  Bernard  Hamburger  and  one  Charles  Cook,  his  co-partner, 
trading  under  the  name  of  Cook  and  Hamburger,  were  possessed 
of  the  said  goods  and  chattels,  (except  the  said  Meerschaum 
pipes,)  as  co-partners,  and  being  indebted  unto  one  Henry  G. 
Booth,  in  the  sum  of  fifty  pounds  of  money,  sold  and  transferred 
all  their  right  and  title  therein  to  the  said  Booth,  for  said  sum  of 
money  by  way  of  chattel  mortgage,  dated  the  last  named  day,  which 
said  chattel  mortgage  was  subject  to  a  certain  proviso,  that  if  tho 
said  Cook  and  Hamburger  shonld  pay  to  the  said  Booth,  the  said 
sum  of  money  on  or  before  the  first  day  of  March  then  next — then 
the  same  should  be  void." 

"  And  tbe  said  defendant  avers  that  at  the  said  time  when  the 
writ  in  these  counts  named  was  placed  in  the  said  plaintiff's  hands 
as  such  Sheriff,  and  up  to  tho  time  when,  &c.,  the  said  chottel 
mortgage  was  in  full  force  and  effect,  unsatisfied  and  duly  regi;?- 
tered,  and  tbe  said  Booth  in  consideration  that  the  defendant 
would  pay  the  said  debt  due  from  Cook  and  Hambnrger,  to  him, 
and  with  the  consent  of  Cook  and  Hamburger,  transferred  all  his 
right  and  title  to  the  said  goods  and  cbattclK,  (except  traid  pipes.) 
to  the  snid  defendant  with  the  leave  an.l  licence  of  t^aid  plaintiff, 
as  such  Sheriff,  took  possession  of  the  paid  good»  and  chatteln, 
(except  said  pipes),  which  is  the  conversion  complained  of  by  tho 
said  plaintiff,  in  said  counts." 
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9th.  *'  And  the  defendant  for  a  plea  to  so  much  of  the  said  first 
and  second  counts  of  the  declaration,  as  relates  to  the  said  Meer- 
schaum pipes  therein  named,  says  that  the  said  Bernard  Ham- 
burger being  possessed  thereof  as  his  property  on,  to  wit,  the 
fourteenth  day  of  NoYember,  1856,  and  before  the  said  writ  in  the 
first  and  second  counts  named,  came  into  the  hands  of  the  plaintifif 
as  such  sheriff,  to  be  executed  ;  sold  and  delivered  the  said  Meer- 
schaum pipes  to  the  said  defendant  for  a  yaluable  consideration, 
to  wit,  the  sum  of  one  hundred  and  twenty-eight  pounds  and  ten 
shillings,  subject  to  a  proTiso  that  if  the  said  last  named  sum  of 
money  should  be  paid  to  the  defendant  at  certain  specified  periods 
of  time,  the  said  Meerschaum  pipes  should  again  become  the  pro- 
perty of  said  Bernard  Hamburger,  and  that  until  said  periods 
should  expire  the  said  defendant  should  hold  the  said  pipes  as  a 
pledge  and  security,  and  haye  a  lien  thereon  for  said  sum  of  money 
and  be  at  liberty  upon  default,  made  to  assume  the  control  of  said 
Meerschaum  pipes,  as  his,  the  defendant's  own  property." 

*' And  the  defendant  avers  that  the  said  Hamburger  failed  to 
pay  the  said  sum  of  money  or  any  part  thereof,  to  him  within  said 
periods  limited  as  aforesaid,  and  hath  not  as  yet  paid  the  sum  or 
any  part  thereof.  And  the  said  defendant  before  the  said  writ  in 
the  first  and  second  counts  mentioned,  came  into  the  hands  of 
the  plaintiff,  as  stated  in  the  first  and  second  counts,  assumed, 
enter,  control,  as  his,  the  defendant's  property  of  said  pipes  with 
the  consent  of  said  Hamburger,  which  is  the  conversion  complained 
of  in  the  said  counts,  in  respect  of  said  pipes." 

10th.  <*  Never  indebted"  to  8rd  count. 

Draper,  C.J.C.P. — Defendant  may  be  allowed  to  plead  the  first, 
second,  fourth,  sixth,  seventh,  eighth  and  ninth  pleas  to  the  first 
and  second  counts,  and  the  last  plea  to  the  third  count.  I  disallow 
the  plea  that  plaintiff  was  not  possessed  because  the  plaintiff  in  his 
declaration,  in  the  first  count  asserts  only  that  he  was  Mtitled  to 
the  postetsion.  But  defendant  may  plead  not  possessed  to  the 
second  count.  I  see  no  reason  why  the  first  and  second  counts 
should  have  been  inserted ;  as  at  present  advised,  I  should  not  have 
allowed  both  to  stand. 

Order  accordingly. 

COUNTY  COURTS,  U.  C. 

In  the  Oomity  Court  oz  Wentworth.— A.  Loan,  Esq.,  Judge. 

Id  the  matter  of  the  appeal  of  tbe  Oraat  Western  Bailwaj  Company,  from  the  4e* 
cidon  of  the  Court  of  Ri^Tlsion  of  the  dtj  of  Hamilton. 

(nomllton.  Slut  Jal J,  1857.) 

The  Great  Western  Railway  Compnny  objected  to  the  assess- 
ment of  their  property  in  St.  Mary's  Ward,  in  the  City  of  Hamil- 
ton, on  the  grounds : 

1st. — That  all  their  property,  including  buildings  necessary  for 
carrying  on  the  business  they  are  authorized  by  their  charter  to 
carry  on,  should  be  assessed  at  the  average  value  of  the  lands  in 
the  locality  being  comprehended  under  the  term  Roadway,  used  in 
the  21st  section  of  the  Act 

2ud. — That  tbe  mode  of  valuation  was  incorrect,  the  land  being 
assessed  by  tbe  foot  street  frontage,  instead  of  by  the  acre. 

3rd. — That  they  ought  not  to  be  assessed  for  the  water  frontage 
or  wharfage,  as  they  do  not  carry  on  the  business  of  wharfingers, 
or  derive  auy  profit  from  vessels  stopping  at  the  wharf. 

4th.  — That  the  valuation  made  by  Uie  city  assessor  of  the  Road- 
way and  other  lands,  is  above  the  average  of  lands  in  the  locality. 

It  was  argued  for  the  Company  that  tbe  terms  *'  Roadway  "  and 
■*  Railway  "  are  synonymous,  and  that  the  term  Railway  has  been 
hold  in  various  cases  to  include  not  only  the  laud  on  which  the 
rails  are  placed,  but  al  o  the  buildings  and  otbor  conveniences  re- 
quired by  the  Company  for  carrying  on  their  business.  The  cases 
of  Cother  v.  Midland  Railway  Co.,  17  Law  Journal,  N,  S.  237  ; 
Inhabitants  of  Worcester  v.  Western  Railway,  1  American  Rnl  way 
cases  3*>0;  Per  Chewett,  J.,  in  U.  C.  Law  J.  for  October  1866; 
and  in  written  judgment  delivered  this  year;  also  judgment  of 
WelU,  J.,  in  Chatham  Planet  of  July  8th,  1857,  were  cited. 

For  the  eity,  it  was  contended  that  tlie  term  Roadway  in  the 
Act  does  not  include  buildings,  and  even  if  it  do  include  buildings 
necessary  for  the  working  of  the  road,  that  the  majority  of  the  build- 
ings as!»essed  are  not  necessary  for  the  working  of  the  road,  such  as 
Roach's  saloon,  tbe  locomotive  and  cars  works  warehouses,  and 


buildings  for  storage,  and  that  the  buildings  and  land  not  necwsary  - 
for  the  road,  or  without  which  it  could  not  be  worked,  should  h« 
assessed  at  the  full  value. 

LooiB,  Co.  J.*-In  order  to  determine  the  questions  raised  on  this 
appeal,  it  is  necessary  in  the  first  place  to  ascertain  tbe  meaning 
of  the  term  **  Roadway  "  used  in  tbe  Act.    If  the  word  have  the 
same  signification  as  **  Railway,"  the  cases  cited  and  also  the  in- 
terpretation clause  of  the  Railway  Clauses  Consolidation  Act, 
which  defines  the  word  as  used  in  that  Act  to  mean  **  The  railway 
and  works  by  the  special  Act  authorised  to  be  constructed,"  would 
to  some  extent  be  authorities  in  faTor  of  the  view  taken  by  the 
Company.  But  on  the  other  hand,  the  case  of  the  South  Wales  B. 
Co.  V.  Swansea  Board  of  Health,  is  a  direct  authority  against  them, 
and  in  favor  of  the  position  assumed  by  the  city.    The  case  in  the 
American  Railway  reports  decides   that   the   Railway  with  its 
buildings  and  appurtenances  is  a  publio  easement,  like  State  houses 
forts,  gaoli,  court  houses  and  the  like,  and  is  eiempt  firom  taxa- 
tion on  grounds  of  publio  policy,  which  is  quite  different  from  the 
questions  raised  in  this  appeal.    In  the  ease  of  Cother  v,  the  Mid. 
R.  Co.,  the  question  was  as  to  the  power  of  the  Co.  to  take  land  ne- 
oessary  for  the  purposes  of  the  road.    In  such  a  case  a  liberal  con- 
struction of  the  Act  was  clearly  necessary,  otherwise  the  powers 
granted  to  the  Company  could  not  be  fully  carried  out.  But  no  such 
construction  is  neeetwry  here,  the  object  of  this  investigation  being 
merely  to  ascertain  the  intention  of  the  Legislature  in  framing  the 
clause.     In  the  ease  of  the  Soutli  Wales  Railway  Co.  «.  Swansea 
Board  of  Health,  4  Ellis  and  Blackburn,  189,  a  point  similar 
to  that  now  under  consideraUon  was  raised.     It  was  an  appeal 
against  a  district  rate,  and  the  Company  claimed  that  their  build- 
ings were  included  under  the  term  "  Railway  "  in  a  proviso  which 
directed  that  land  **  used  only  as  a  canal,  or  towing  path  for  the 
same,  or  as  a  Railway  constructed  under  any  Act  of  Parliament 
for  any  conveyance  shall  be  assessed  in  respect  of  the  same  in  the 
proportion  of  one  fourth  part  only  of  the  net  annual  value,"  and 
the  Court  held  that  the  buildings  were  not  included  in  the  term 
"  Railway,"  and  that  nothing  came  within  the  proviso  except  the 
line  itself, the  sidings  and  turntables  on  which  the  carriages  actually 
go  ;  and  Mr.  Justice  Erie  in  his  judgment  says : — **  I  think  all 
land  supporting  the  actual  railway,  whether  it  be  embankment  or 
slope,  is  land  used  as  railway,  and  when  it  is  used  for  that  pur- 
pose only  is  favoured  within  this  Act ;  but  it  does  not  follow  that 
such  avpportinff  kmdt  are  within  the  exertion  if  they  be  converted  into 
titee  for  warehoueet  or  used  for  some  other  purpose,  as  then  they 
would  not  be  used  for  the  purpose  of  a  railway  only.    I  think  also 
that  the  sidings  having  rails  on  which  the  carriages  go,  and  turn- 
tables are  in  every  sense  part  of  the  Railway,  and  I  do  not  think 
they  cease  to  be  so  merely  because  a  roof  is  put  over  them." 

In  our  Statute  the  2lBt  section  is  **And  be  it  enacted,  that 
every  Railway  Company  shall  annually  transmit  to  the  Clerk  of 
every  Municipality  in  which  any  part  of  all  the  road  is  situated  a 
statement  describing  the  value  of  the  real  property  of  the  Com- 
pany other  than  the  roadway ^  and  also  the  actual  value  of  the  land 
oecvpied  by  the  road  in  such  municipality,  according  to  the  actual 
value  of  land  in  the  locality,*'  &c.,  he.  Here  the  property  favor- 
ed is  the  land  *'  Occupied  by  the  road  "  and  in  the  English  Statute 
referred  to  it  is  land  <*  ueed  as  Railway.**  Of  the  two  forms  of  ex- 
pression I  think  that  used  in  the  English  Statute  is  the  more  com- 
prehensive, and  if  under  that  form  of  expression  the  buildings  of 
the  Company  are  not  included  a  fortiori  they  are  not  included 
under  the  less  comprehensive  expression.  I  am  of  opinion  there- 
fore, that  the  land  mentioned  in  the  Statute  as  Roadway  or  as  land 
occupied  by  the  road  is  only  the  land  on  which  the  rails  are  laid 
with  embankments,  slopes,  sidings,  tumables,  &c.,  the  station 
might  perhaps  be  included  particularly  if  built  so  as  to  cover  the 
track  of  the  railway,  and  the  buildings  used  for  covering  the  loco- 
motives, but  not  the  warehouses  car  and  locomotive  shops,  saloon 
&c.  The  saloon  although  included  in  the  station  would  not  be  ex- 
empt, not  being  roadway,  and  as  coming  within  the  principle  de- 
cided in  Purvis  v,  Traill,  8  Exch.  844 ;  Clarendon  v.  St.  James, 
&c.,  10  C<  B.  806,  and  other  cases  where  it  was  held  that  if  a 
literary  society  which  is  by  Statute  exempted  from  taxation,  leases 
or  sublets  a  part  of  its  premises,  the  part  so  sublet  is  not  exempt 
from  taxation,  although  the  funds  were  applied  to  the  objects  of 
the  institution. 
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With  regard  to  the  mode  of  Talaation  of  the  property  of  the  Com- 
pany, I  think  that  all  the  property  used  as  roadway  should  be  as- 
sessed in  balk  by  the  acre,  and  not  by  the  foot,  because  it  is  only 
in  that  way  that  the  average  value  could  bo  ascertained.  The  lots 
in  the  locality  might  be  valued  by  the  foot  or  by  the  lot,  but  the 
contents  of  each  lot  could  be  ascertained  and  averaged  with  any 
unsurveyed  land  in  the  vicinity  which  is  assessed  by  the  acre,  but 
if  assessed  by  the  foot  frontages  they  could  not  be  averaged  with 
an  unsurveyed  block  uf  land,  and  the  actual  value  according  to 
the  average  of  land  in  the  locality  could  not  be  obtained.  The 
land  however  not  used  as  roadway,  as  for  instance  the  land  on 
Stuatt  street,  between  the  street  and  the  top  of  the  slope,  may  be 
assessed  in  any  wiy  by  which  the  value  may  be  ascertained,  due 
regard  being  had  in  such  valuation  to  the  depth  of  the  land  from 
the  street. 

I  find  it  more  difficult  to  determine  whether  or  not  the  water 
frontage  or  wharfage  should  be  assessed  in  the  way  the  assessor 
has  given  it  in,  the  following  general  rule  however  may  be  laid 
down  in  accordance  with  the  principles  which  have  guided  me  in 
determining  what  is  Roadway,  namely,  that  in  cases  where  the 
Railway  track  is  laid  along  the  water  fronUge,  and  the  wharf  is 
used  for  the  support  of  the  rails  in&tead  of  an  embankment,  there 
the  wharf  may  be  considered  as  roadway  although  vessels  may 
load  and  unload  there  provided  the  Company  do  not  derive  any 
profit  from  the  use  of  the  wharf  by  y easels,  or  from  the  goods 
shipped  or  landed  there.  In  case  any  such  profit  is  derived  from 
the  wharf,  or  if  it  extend  further  into  the  water  than  is  necessary 
for  the  roadway  or  a  wharf  is  run  out  from  what  may  be  called 
the  wharf  frontage  for  the  use  of  vessels,  such  unnecessary  wharf- 
age should  be  assessed,  in  the  some  way  as  property  belonging  to 
Individuals  would  be  assessed. 

NoTB.— Id  addition  tn  the  ciuim  above  cited,  reference  maj  be  made  to  The 
South  Wilea  R.  Cb.  t.  The  Local  Board  of  Cardiff,  6  W.  B.  68.— Eoe.  L.  J. 

CORRESPONDENCE, 

i.  To  the  Editors  of  Hie  Law  Journals 

GlNTLBMEN, 

Although  "  A  City  Solioitor"  has,  in  the  December  number 
of  the  Journal,  shown  up  many  of  th<«  abuses  of  Chancery,  he 
might  easily  have  added  to  their  number  and  virulence  by 
supposing  the  mortgagor  defendant  to  die  pending  the  suit, 
leaving  no  will,  and  leaving  infant  children,  the  eldest  of 
whom  might  be  an  infant  feme  coverty  the  youngest  an  infant 
en  ventre  sa  mere;  in  which  case,  before  the  first  couM  answer 
or  anything  1)e  done,  notwithstanding  her  husband  is  her 
natural  guardian,  still  a  special  guardian  must  also  be  ap- 
pointed, at  the  delay,  annojance  and  expense  peculiar  to 
Chancery  practice:  Bce  Colman  v.  Northcote,  2  Hare,  147. 
And  besides  that,  as  to  infant  heirs,  a  reference  to  the  master 
to  see  whether  a  sale  or  forclosure  would  be  most  to  their 
benefit,  must  be  had,  pursuant  to  Saunderton  ▼  Casion,  1  Grant 
R.  349,  with  the  delay  and  expense  there  hinted  at ;  if  indeed 
such  case  is  law  and  that  course  available,  and  not  liable,  if 
attempted,  to  lead  to  more  expense  and  delay  by  its  being, 
after  litigation,  ultimately  set  aside  and  the  usual  course 
adopted  of  giving  the  infants  each— even  the  youngest — ^six 
months  after  it  comes  of  age  to  move  against  the  decree. 
That  this  is  the  only  course  which  it  is  clearly  safe  to  adopt, 
see  £V^  ▼•  Couniess  of  Shaftsbury,  2  P.  Wms.  102 ;  Qoodier 
y.  AshUm,  18  Yes.  83 ;  IhweU  v.  FoweU,  Mad.  &  Geld.  53 ; 
Hair  t.  Kerr,  2  Grant  R.  223,  affirmed  in  appeal  26th  Febru- 
ary, 1852,  but  not  yet  reported  (such  is  the  efficiency  and 
diligence  of  the  Chancery  reporter) ;  and  that  the  latter, 
whether  theoretically  the  only  course  or  not,  at  least  prac- 
tically is  likely  to  be  the  only  one,  is  clear  when  we  come  to 
consider  that  any  one  of  the  defendants  who  were  judgment 
creditors,  or  even  the  mortgagor  himself  while  alive,  and 
beyond  doubt  any  guardian  of  any  infant  who  chose  to  be 
appointed  such  by  the  Court,  could,  and  as  it  would  be  to 
their  advantage  most  probably  would,  claim  foreclosure  in- 


stead of  sale:  see  Bethune  v.  Calcott,  1  Grant  R.  86,  87:  in 
which  event  the  latter  would  be,  beyond  dispute,  the  only 
mode ;  and  thus,  by  simply  supposing  the  ordinary  contin- 
gency of  the  death  of  the  defendant  during  the  protracted 
litigation,  the  final  closing  of  the  suit  supposed  by  your  cor- 
respondent might  be  postponed  twenty-two  years  or  more 
beyond  even  tbe  lengthy  duration  he  has  assigned  to  it. 

I  send  you  this  to  insert  if  you  think  fit,  as  I  consider  it 
not  only  the  interest  but  the  duty  of  every  Chancery  practi- 
tioner to  assist  to  the  utmost  of  his  ability  your  correspondent 
in  his  efforts  to  free  one  of  the  most  excellent  theories  of 
jurisprudence  of  the  foreign  abuses  which  degrade  it,  and  to 
restore  it  to  us  in  its  pristine  simplicity,  vigor  and  usefulness. 

December  8th,  1857.  X.  Y.  Z. 


To  the  Editors  oftfu  Law  Journal. 
Gkntlbmbk, 

As  you  and  your  able  correspondent,  **  A  City  Solicitor," 
have  commenced  a  good  work  by  probing  into  the  grievances 
of  the  Chancery  system,  I  hope  you  will  allow  me  to  ask, 
through  your  Journal,  of  the  Chancery  reporter,  why  it  is 
that  the  case  of  Goodman  t.  FUzsimons,  decided  more  than 
three  years  ago,  has  not  yet  been  reported  ?  ^  And  to  ask  any 
one  who  can  give  the  information,  if  the  decision  in  question 
has  the  effect  of  virtually  ropealiog  the  clause  as  to  costs  in 
the  County  Courts  Equity  Act?  An  important  question  you 
will  admit  to  A  Country  Solicitor. 

December  11th,  1857. 


To  the  Editors  of  the  Lato  Journal, 
Gbntlbhkn, 

In  reading  over  the  letter  of  "  A  City  Solicitor,"  published 
in  your  December  number,  it  struck  me  that  in  one  respect  be 
has  underrated  the  pernicious  effect  of  the  present  mode  of 
Chancery  procedure.  At  page  224,  second  column,  he  treats 
of  the  practice  of  adding  parties  in  the  Master's  office,  of  whose 
claims  plaintiff  was  ignorant,  when  he  filed  bis  bill  and  got  his 
decree.  The  words  there  used  are — "  When  served  with  these 
copies  of  decree,  Jbc,  each  party  has  14  days  from  service  on 
him,  to  deliberate  if  he  will  move  to  discharge  the  order  or 
move  to  add  to  the  decree  or  vary  it,"  k^ 

Now  a  decision  has  lately  taken  place  on  the  section  of  the 
Chancery  rule  alluded  to  by  your  correspondent,  which  has 
not  been  published,  and  which  therefore  had  probably  not 
come  to  his  knowledge,  else  he  would  surely  have  strengthened 
his  position  by  it.  I  happened  to  be  in  Court  when  it  was 
pronounced ;  and  no  one  could  certainly  infer  that  it  would 
occur  from  the  language  of  the  rule.  It  will  add  materially 
to  the  list  of  delays  of  Chancery  detailed  by  "  A  City  Soli- 
citor," and  gives  another  illustration  of  the  truth  of  the  obser^ 
vation  you  and  your  correspondent  use,  vis.,  that  in  that  Court 
there  is  a  "  constitutional  hatred  of  all  innovation."  When- 
ever they  can  do  it  they  studiously  avoid  "  acting  in  unison 
with  the  spirit  of  recent  legislation." 

The  facts  of  the  case  I  allude  to  were  these — 

The  defendant  agreed  to  purchase  from  Government  a  lot  of 
land,  paid  one-third,  but  was  not  able  to  pay  the  residue,  and 
borrowed  the  amount  from  the  plaintiff,  giving  him  a  mortgage 
on  the  lot  as  security  for  the  loan.  Plaintiff  was  also  the  as- 
signee of  a  judgment  against  the  defendant.  The  mortgage 
and  judgment  were  both  registered,  and  entitled  plaintiff  to 
foreclose  the  defendant's  interest  in  the  lot  for  default  of  pay- 
ment, which,  after  writing  to  defendant,  threatening  to  do  so 
if  not  paid,  and  waiting  a  considerable  time,  be  did,  with  con- 
siderable expense  and  delay  to  himself,  as  defendant  was 
worth  nothing  but  the  land,  and  that  was  not  worth  enough  to 
satisfy  the  mortgage  and  judgment.  Now  mark  what  follows 
— The  defendant,  when  just  about  to  be  sued,  eoes  to  a  rela- 
tive of  his  and  clandestinely  agrees  to  sell  or  sells  to  him  the 
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whole  of  h'lB  interest  for  a  Bum  of  money,  no  part  of  which  is 
paid.  The  purchaser  has  full  knowledge  and  notice  of  plain- 
tiff's mortga<;e  and  judgment,  and  was  even  in  treaty  fur  the 
satisfaction  of  them  in  view  to  purchasing.  He  does  not  re- 
gister his  agreement  or  conveyance,  and  the  fact  of  his  pur- 
chase is  by  defendant  and  his  relative  concealed  from  plaintiff. 
He  is  led  to  believe  that  all  intention  of  the  relation  to  parchase 
has  been  abandoned,  and  in  that  belief  the  plaintiff  foreclosed 
the  defendant,  as  above  mentioned.  After  he  had  done  so,  the 
relative  for  the  first  time  notifies  plaintiff  of  his  purchase. 
The  very  strongest  possible  presumption  (putting  the  doctrine 
of  Us  pendens  entirely  out  of  the  question)  existed  that  the  re- 
lative was  aware  of  all  the  proceedings  in  plaintiff^s  suit,  and 
purposely  lay  back  till  the  suit  was  ended.  The  plaintiff  when 
notified  of  the  claim,  and  seeing  that  the  case  came  within  the 
very  words  of  the  rule,  served  the  relative  with  a  copy  of  the 
decree  and  notice,  in  order  thereby  to  make  him  a  party  to 
the  suit ;  in  which  case  even  if  made  a  party  he  would  have 
a  right  by  the  rule  to  vary  or  add  to  the  decree.  This  would 
do  him  under  any  circumstances  complete  justice,  and  is  all 
he  c^uld  possibly  attain  in  any  conceivable  event;  even  if  he 
were  made  a  party  in  the  first  instance,  as  he  would  have  been 
-bad  plaintiff  been  able  to  discover  the  fact,  because  the  pur- 
chase had  been  made  with  notice  and  subject  to  the  plaintiff's 
claims.  Still,  though  he  never  registered  his  conveyance  or 
notified  plaintiff  of  it,  and  although  plaintiff  was  ignorant  of 
his  purchase,  and  it  was  impossible  for  him  to  discover  it  by 
any  care  or  ingenuity,  the  Court  held  that  oven  though  it  were 
within  the  words  the  case  was  not  within  the  spirit,  t.  e.  the 
intention  of  the- rule.  The  plaintiff's  application  was  dis- 
missed with  coete-^Do  trifling  matter.  It  was  deor^d  that 
all  he  had  done  went  for  nothing,  and  that  he  mast  begin  de 
novo  a  totally  new  suit  against  the  relative. 

Now  supposing  that  the  relative,  who  paid  nothing  when  he 
heard  the  decree,  in  his  turn  went  immediately  and  agreed  to 
sell  wholly  on  credit  to  eome  poor  relative  of  his  before  plain- 
tiff could  get  his  bill  ready  and  filed  it,  and  all  that  to  be  kept 
secret  as  the  first  was,  and  when  he  is  foreclosed  the  last  pur- 
chaser to  notify  the  plaintiff  as  the  first  parohasing  relative 
did,  and  so  on  ad  infinUum ; — ^it  might  be  a  matter  of  carious 
and  instractive  speculation  to  those  who  delight  in  metaphy- 
sical researches,  to  guess  at  what  probable  unascertainable 
period  in  the  "  illimitable  perspective"  the  litigation  on  plain- 
tiff's part  will,  in  the  range  of  chances,  be  ended  by  some 
accident  (for  it  can  by  possibility  last  for  ever),  and  when  so 
ended,  to  calculate  by  how  much  worse  off  the  plaintiff,  sup- 
posing him  to  be  furnished  with  a  life  sufficiently  long,  will  be 
when  he  sooceeds,  taking  into  aooount  all  the  aselesa,  wanton, 
cruel  costs  he  will  have  paid  and  could  not  possibly  avoid  in- 
curring, than  he  would  have  been,  if,  like  a  sensible  man,  he 
had  submitted  quietly  in  the  first  instance  to  be  wronged  and 
defrauded,  sooner  than  resort  to  the  expensive  luxury  of  obtain- 
ing justice  through  Chancery  proceedings. 

Hoping  and  believing  that  this  case  will  be  considered  as 
adding  another  proof  of  the  necessity  for  some  legislative  ame- 
lioration of  the  Court. 

I  remain,  Gentlemen,  your  obedient  Servant, 

Dec.  23, 1857.  Coadjutor. 


lb  the  Editors  oj  the  Law  Journal. 

Southampton,  Saugeen,  Nov.  20th,  1857. 
Sirs, — In  consideration  of  the  numerous  contested  municipal 
elections,  many  of  them  arising  from  the  ignorance  of  return- 
ing officers  with  respect  to  their  dut  es,  powers,  and  responsi- 
bilities, your  making  some  remarks  thereon  would,  I  am  sure, 
give  much  satisfaction  to  some  of  your  readers,  especially  as 
the  municipal  electious  for  the  ensuing  year  are  rapidly  ap- 
proaching. As,  however,  it  may  be  now  too  late  to  maxe 
them  available  for  the  ensuing  year,  an  answer  to  the  follow- 
ing queries  will  much  oblige  me. 


Ist  Has  a  returning  officer  a  right  to  refuse  to  allow  a  can- 
didate to  be  nominated,  or  receive  a  vote  for  him  whom  he 
knows  to  be  disqualified  ? 

2d.  If  he  has  not  such  right,  must  he  declare  saoh  candidate 
duly  elected  should  he  have  a  majority  of  votes  ? 

3d.  Would  a  returning  officer  be  liable  for  costs,  provided 
he  allowed  a  disqualified  candidate  to  run,  and  such  candidate 
should  get  in,  and  afterwards  be  unseated,  supposing  such 
candidate  were  protested  against  before  the  election  com- 
menced ? 

Yours,  &c.»  J.  E. 


[1.  A  returning  officer  complies  with  his  duty  in  seeing  that 
a  candidate  of  a  municipal  election  appears  on  the  assessment 
roll  as  properly  rated  according  to  the  requisites  of  the  law  ; 
but  we  do  not  think  such  officer  has  any  right  to  enquire  fur- 
ther into  the  disqualification  of  the  candidate,  or  to  refuse  his 
nomination.  Such  a  proceeding  on  his  part  would  be  in  effect 
to  assume  the  duties  of  a  Judge. 

2.  For  the  same  reason,  where  a  candidate,  apparently  qua- 
lified on  a  reference  to  the  assessment  roll,  is  elected  b^  a  ma- 
jority of  votes,  the  returning  officer  should  declare  hun  duly 
returned. 

3.  According  to  the  recent  decisions  (see  Eeg,  ex,  rel.  Swan 
T.  Rowat,  13  U.  C.  Q.  R.  Rep.  340)  the  Judges  have  the  power 
of  withholding  or  awarding' costs ;  they  are  usually  awarded 
against  the  returning  officer,  or  withheld  from  him  in  cases 
only  of  improper  or  illegal  conduct  on  his  part,  and  where  he 
neglects  or  exceeds  his  duties. 

In  reference  to  the  duties  of  returning  officers  at  elections, 
w^  may  refer  to  the  langnage  of  Mr.  Justice  Burns  in  Reg.  v. 
Marchantj  2  Cham.  R.  192,  '*  If  a  person  who  is  nominated  is 
not  liable  to  serve,  and  claims  an  exemption  for  that  reason, 
the  returning  officer  would  not  only  be  justified  in  rejecting 
votes  for  such  person,  but  I  think  it  would  be  his  duty  to  do 
so  f  also  to  that  of  Mr.  Justice  Richards  in  the  case  of  Reg.  ex 
rel.  Swan  v.  Rowai^  1  U.  C.  L.  J.  Ill,  '*  It  is  contended,  bow- 
ever,  that  as  it  appears  from  the  assessment  roll  that  relator 
was  rated  as  a  person  duly  qualified,  h  prima  Jacie  qualification 
is  made  out,  and  the  returning  officer  should  have  received 
votes  for  him.  I  think  the  proposition  as  a  general  one  cor- 
rect, and  I  do  not  wish  that  anything  I  may  say  in  this  case 
should  induce  retaming  officers  to  suppose  that  I  consider  that 
they  have  the  authority  to  reject  any  resident  of  the  township, 
who  appears  properly  assessed  and  rated  as  a  candidate.  He 
should  receive  him  as  a  candidate  ;  and  if  he  is  returned,  and 
his  election  be  contested,  and  it  appears  on  investigation  that  he 
is  not  duly  qualified,  his  election  will  be  set  aside,  and  if  after 
proper  notice  given  of  the  want  of  qualification,  the  electors 
perversely  voted  for  him,  their  votes  would  be  held  as  thrown 
away,  and  the  duly  qualified  person  would  be  entitled  to  the 
seat.  If  a  majority  of  the  electors  had  voted  for  relator,  and 
the  returning  officer  had  then  refused  to  return  him  for  want 
of  qualification,  and  had  declared  the  defendant  dul^  elected, 
who  thereupon  took  his  seat,  and  discharged  the  duties  of  the 
office,  I  do  not  think  the  Court  would  permit  the  defendant  to 
set  up  relator's  want  of  qualification  in  answer  to  his  claim  to 
the  office.  But  after  he  (the  defendant)  took  upon  himself  the 
duties  of  the  office,  that  might  be  made  a  ground  for  setting 
aside  his  election  and  ousting  him  from  his  office.  The  Court 
would  not  permit  a  returning  officer,  after  receiving  a  candi- 
date, afterwards  to  turn  round  when  he  had  a  majority  of  votes, 
and  declare  he  was  not  duly  qualified."] — Eds.  L.  J. 


"  Revenge"  is  informed  that  his  communication  cannot  be 
inserted  in  this  Journal,  as  it  would  in  all  probability  subject 
as  to  an  action  for  libel.  If  wronged  as  he  says,  he  has,  in 
our  opinion,  a  remedy  at  law.-^Eos.  L.  J. 
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MONTHLY     REPERTORY. 


COMMON  LAW. 

Q.  B.  Abtlit  v.  Colsxan.  November  4. 

Public  HealtK  Act — Negligence  of  Contractor — Liability. 

A  oontraotor  employed  by  ft  local  board  to  ezecate  a  work  on  a 
highway  Ib  not  relloTed  by  sec.  14  of  the  Public  Health  Act  of 
1848 — (this  section  enacts  that  *<no  matter,  &c.  done  by  any 
officer  or  person  acting  under  the  directions  of  the  local  board 
shall,  if  the  matter,  &c.  were  done  bona  fide  for  the  purpose  of 
executing  the  Act,  subject  him  personally  to  any  action,  liability, 
&c.  whatcTcr  ") — ^from  liability  for  negligence  in  the  execution  oi 
the  work,  whereby  a  third  party  suffers  damage. 


C.P. 


BlMNBTP  V.   HiBBINO. 


November  6. 


Building  leaee — Ait^ment  of  revertion — Covenant  to  complete 

houses;  to  repair. 

The  reversion  expectant  on  a  building  lease,  in  which  was  a 
coTcnant  to  complete  two  houses  in  carcasses  within  two  months, 
and  also  a  covenant  to  repair  and  a  proviso  for  re-enry  for  breach 
of  covenants,  was  assigned  subsequently  to  the  two  months  to  the 
plaintiff 

Quaere^  whether  there  was  a  breach  of  the  first  mentioned  cove- 
nant of  which  the  assignee  of  the  reversion  could  take  advantage. 
But  held  that,  at  all  events,  he  could  take  advantage  of  the  right 
of  re-entry  on  breach  of  the  covenant  to  repair. 


EX. 


PbICH  V,   BUBBOA. 


November  18. 


Evidence — Presumption — Admissson  by  silence — Evidence  of  payment. 

In  an  action  by  the  surety  on  a  sheriff's  bond  against  the  prin- 
cipal for  the  recovery, of  money  forfeited  under  the  bond,  and 
alleged  to  have  been  paid  to  the  sheriff,  the  evidence  of  payment 
was :  that  an  action  having  been  brought  upon  the  bond  against 
both,  they  had  defended  the  action  by  one  attorney ;  that  a  com- 
promise had  been  effected  under  the  immediate  authoritv  of  the 
surety  ;  that  the  surety  had  sent  a  cheque  for  the  agreea  sum  to 
the  sheriff  by  post,  and  that  he  had  subsequently  verbally  stated 
to  the  principal  that  he  had  paid  the  debt  and  costs  in  the  action, 
to  which  the  latter  made  no  reply ;  and  that  eight  or  nine  years 
had  elapsed  since  the  compromise. 

ffeldf  that  there  was  evidence  that  Uie  debt  had  been  satisfied 
by  the  sunty. 

0. 0.  B.  Bbgiha  V,  Dbiho  and  Wifb.         November  14. 

Speeinl  verdict — Receiving  with  guilty  knowledge — "Adopting"  an- 
other's receipt. 

Where  in  a  joint  indictment  against  a  husband  and  wife  fbr 
receiving  goods  with  a  guilty  knowledge  the  verdict  Ibund  speci- 
ally that  the  wife  did  so  receive,  and  tiiat  the  husband  "  adopted 
the  wife's  rseeipt :"  Held,  that  these  latter  words  were  not  equi- 
valent to  a  verdict  of  guilty  against  the  husband. 

^--"^   -  ■  ■ — • — ■  ■    ■  ^     ■  ■  .  -  — 

REVI  EW    OP     BOOKS. 

The  Canada  Directory  for  1857-68.     John  Lovell, 
Montreal, 

We  hail  with  pleasure  the  advent  of  this  truly  useful  and 
public-spirited  irork.  It  is  all  that  we  expected  ;  and  our 
expectations^  owing  to  our  knowledge  of  the  publisher^  Mr. 
John  Lovell;  were  neither  few  nor  small.  Well  conceived 
and  well  executed,  it  reflects  great  credit  on  the  publisher 
and  the  land  of  his  adoption.  This  feeling  is  heightened 
when  it  is  known  that  the  type,  which  is  neat  and  becom- 
ing, is  of  Canadian  manufacture.  Having  carefully  exam- 
ined the  book  in  all  its  details,  we  without  hesitation  recom- 
mend it  as  '<  A  Directorj  for  the  man  of  business  and  a 
Guide-book  for  the  man  of  pleasure,  an  Index  for  the  emi- 


grant and  an  instructor  for  the  settler,  a  Gazetteer  for  the 
student  and  an  Army  list  for  the  militia  officer ;  while  for 
the  Statesman  and  others  connected  with  official  life  it  is  a 
Statistical  Chronicle  of  the  progress  of  the  country  in  all 
the  departments  of  enterprise. ' '  Independen  tly  of  its  value 
to  the  lawyer  as  a  man  of  business,  at  page  987,  under  the 
heading  <*  Judiciary"  there  is  much  Provincial  inforraatioQ 
of  interest  to  him  as  a  professional  man.  No  lawyer  should 
be  without  the  Canada  Directoiy.  The  price  is  $5,  a  sum 
very  small  for  a  work  of  such  dimensions,  the  result  of  so 
much  labour,  and  the  fruit  of  so  much  expense.  The  next 
edition^  it  is  said,  will  be  issued  in  September,  1859. 

The  Registry  Laws  ajfegting  Lands  in  Upper 
Canada  ;  with  an  Analytical  Index,  showing  them  in 
combination,  with  Judicial  Dicta  and  Index.  By  WrL* 
I.IAM  Sladden  Esq,  Pariiamentaiy  Agent.  H.  Rowselly 
Publisher,  Toronto.     Price  ?2-50. 

The  cheapness  of  land  in  Upper  Canada,  compared  with 
the  States  of  Europe,  added  to  the  more  general  diffusion  • 
of  wealth  in  this  country,  has  made  the  buying  or  selling 
of  land,  a  transaction  in  which  every  Upper  Canadian  en- 
gages. The  desire  for  the  acquisition  of  landed  property  is 
encouraged  by  the  simplicity  of  our  titles  and  consequent 
inexpensiveness  of  investigating  them.  But  to  combine 
security  with  simplicity,  there  has  been,  since  1795| 
established  in  Upper  Canada  a  system  of  registration 
deservedly  popular  and  generally  appreciated.  Tne  whole 
system  is  now  presented  to  the  profession  and  the  public  in 
the  compilation  before  us.  The  collection  of  many  statutes 
and  parts  of  statutes  in  one  volume  of  convenient  sise  is  one 
recommendation  of  the  work.  A  collection  of  judicial  dicta 
ipaissima  verba,  intended  to  illaetnte  the  Statutes,  is  an* 
other.  A  full  and  complete  Index  to  the  statutory  proivi- 
sioos  is  a  third ;  and  the  fourth  is  a  careftilly  prepared 
index  to  the  judicial  dicta.  Mr.  Sladden  has  done  nis  work 
well,  and  is  entitled  to  the  support  of  the  profession.  Be- 
yond the  pale  of  the  profession,  among  land  i^ents,  nota- 
ries, registrars,  and  other  public  officers,  he  ought  also  to 
receive  aa  extensive  support.  His  book  is  of  a  dass  which 
is  eminently  useful  and  practical. 

•    APPOINTMENTS    TO    OFFtOE,    &c, 

notaries  PUBLia 

JAHES  CAHTLI^  of  Hamnton,  Esquire,  Barrister  and  AttornoT-at-Law,  to  te  a 
Notary  Public  in  Upper  OaDada.--<Oautted  2nd  JnmtBrj,  18M.) 

RITtTRNINa  OFFICERS. 

ALEXANnXR  DATin  FERRTER,  Esquire,  to  be  Retnrninar  Officer  Ibr  the  VQ* 
laffs  of  Ferffus,  under  the  Act  20  Viet  Ch.  100.— <easetted  ber.  19, 1867.) 

JOHN  ALLCaiN,  KBqaire»  Returning  Officer  for  the  Village  of  New  Hanboiir*  >■ 
the  Ck>unt7  of  Waterloo,  under  the  Act  20  Vie.  Ch.  106.— (Qaietted  2  January, 
1868.) 

CORONERS. 

TIHOTHT  THEOBALD  COLEMAN,  Esquire,  M.D.,  to  be  an  AssodaleCbronar  for 
the  United  Counties  of  Huron  and  Bruoe.--(GaMttad  5  Dec.  1867.) 

JOHN  DOHBIRTY,  Eaqatrv,  to  be  an  Associate  Coroner  for  the" United  ConntSesof 
ToricaBd  Peel^Qasetted  6  Dec.  1867.) 

PETER  STUART,  Esquire,  to  be  an  Associate  Coronor  for  the  United  Coantiea  of 
Stormont,  Dondae  and  QleDgai7.^Qaaetted  6  Dee.  1867.) 


k^_*M^k*^ta^to.^kri 


TO  CORRESPONDENTS. 

One  vf  DooVTw-^here  Iv  no  oeeaaton  for  doubt    Bee  SidOet  r.  SnyitretOL  10 

U.  C.  a  B.  209. 
A  ComfTRT  8ouciT0E.--C0ABJUT0B^— X.  T.  Z^-J.  S.— TouT  oommonioatione  are 

under  **  Correspondence." 
John  R.  Martik.— Orro  Kton.— Under  "Division  Oonrts.'* 
T.  L.— T.  B.-^.~T.  B.— You  will  find  answers  under  **  DiTlsion  Coorte." 
J.  T.  (Derry  West).~P.  D.  (Owen  Sound.)— Your  comnmnicatinni  will  appear 

in  oar  next. 
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DIARY    FOR    FEBRUARY. 

1.  Hnntej ....  Hilary  Term  beginii. 

2.  'liMiid«y....  duuMtry  ExAminstloii  Twau  Toronto  and  Ootesrg,  oonmenaaa. 
8.  WedDMd«7  Gfaanotfry  Kzaralnatloii  at  Godrrieh  oommaneet. 
6.  Vriday R»per  Oay,  Q..B. 

6.  8  •  turday ...  Paper  Buy,  C. P.    Ezamlnatl  ^n  at  Godefleh  and  Oobonig  andi. 

7.  8UND\Y..  SeiageMima  SiMidap. 

8.  Monday  ...  pHpor  Day.  Q  B. 

9.  Toawlay  ...  Chancery  KxMralnatiflB  at  London  A  BeUarllla.    Paper  Dnyi  C.P. 

10.  WedoMKlay  HepHt  Day.  Q.a 

11.  Tbandey..  Pa|Mr  D^y,  C.P.  * 

13.  Batardi^...  Hilar>  Term  endi.    Chancery  Toronto  Exam.  Term  andi.   Jbuun. 

at  London  and  Bel(eTllle  ende. 

14.  SUNDAY..  Quvufuofffitima  Sunday. 

15.  Toosday  ...  (throve  Tneeday.   St  Uatthew*  Ohy.  Bx.  at  Chatham  A  Klnnton 
17.  Werfn^iday  AA  Wedneeday. 

20.  Saturday...  Chancery  Kxamf nation  at  0'**t»*in  and  Klnie»ton  ende. 

21.  SUNDAY  -  Iti  Smtdaw  in  LtmL 

23.  Tueeday ....  Ohaneery  Bxamfnation  at  Nlacara  and  Brookrllle 
25.  Thoreday...  SItUnicK  Court  of  Krror  and  Appe«l. 

27.  Saturday...  Bzamlnation  at  Nlaaara  and  BrockrOle  ende. 

28.  SUNDAY  ..  2iuf  amda^  m  LmL 

«T0  CORRBSPONDKNTS**— ae  Last  I\m0$. 


TO  RBADBR8  AND  00RRB8PONDBNT8. 

No  iHtHee  taken  of  any  communication  nnleee  aooompanled  with  the  true  name 
and  addrfee  of  the  writer— not  neeeeeerlly  Ibr  pubUoetlon,  bat  ae  a  gnarantee  of 
good  Mth. 

We  dt  not  nndertake  tr»  retnm  n^eeted  eommuDlratioDi. 

Matter  tv  pablieadon  shmild  be  io  the  hende  of  the  Bditon  at  leaet  two  weeki 
prior  to  the  nomber  for  which  it  in  intended. 

Bditnrial  eommoolflatlnns  ehould  be  iddinmeil  to  **  Tht  JBHton  of  OU  Law 
Jottrmaly  Thnmta,^  or  *■  BarHe." 

AdTertiiwnenfii,  Baelnean  lettere,  and  onmmnnleations  of  a  Vtnandai  natuM 
ehould  be  addreeeed  to  **  Jfenrt.  Mudear  ^  Cb^  PkbUsken  Of  tfu  Law  JotmtoL 

Letters  enclodnff  money  ehmild  be  rvUerBd,*— the  words  ^  Money  Letter 
written  on -an  euTeUq^  are  of  no  aralL 


»♦ 


^t  ijjprr  ©anak  fafa  InutuaL 

FEBRUARY.    1858. 


REGISTRATION  OF  VOTERS. 


The  recent  Parliamentary  election,  apart  from  political 
issues  and  party  cries,  is  of  interest  to  the  legislator. 

No  more  important  or  sacred  trost  can  be  confided  to  any 
people,  than  that  of  choosing  parliamentary  representatives. 

The  representatives  ought  to  possess  wisdom  to  discern 
what  is  required  for  the  good  of  the  public,  honesty  to  aa- 
Bcrt  it,  and  ability  to  carry  it  into  effect.  The  electors  ought 
to  possess,  at  least,  intelligence  to  discern  the  fitness  of  the 
candidate,  and  independence  to  support  him. 

If  it  be  necessary  that  none  but  fit  men  should  be  selected 
— and  that  it  is  no  one  will  deny— it  is  equally  necessary 
that  none  but  fit  men  should  be  allowed  to  choose. 

In  proportion  to  the  intelligence  and  honesty  of  the 
electors,  may  we  expect  a  reflection  of  these  qualities  in  the 
elected.  No  guage  exists  by  which  we  can  measure  either 
the  intelligence  or  the  honesty  of  an  elector.  We  are  left 
to  predicate  their  existence,  in  some  degree,  from  the  posses- 
sion of  property.  It  is  presumed  that  a  man  who  haa  pro- 
perty, must,  as  a  general  rule,  have  been  gifted  with  some 
intelligence  to  acquire  it.  The  desire  for  the  future  enjoy- 
ment of  it,  inspires  a  desire  for  good  government.  A  man 
really  anxious  for  good  government  is,  it  is  presumed  suf- 
ficiently honest  to  vote  against  bad  candidates  for  represen- 


tation.     By  these  imperfect  rules  it  is  sought  to  establish 
a  qualification  of  voters. 

It  is,  however,  worse  than  useless  for  a  law  to  direct  that 
none  but  duly  qualified  electors  shall  vote,  without  at  the 
same  time  enforcing  the  mandate.  In  what  manner  is  it 
done  at  present  ?  By  the  administration  of  a  series  of  oaths. 
Is  this  mode  effectual  ?  We  think  not.  The  administering 
of  oaths  without  other  safeguards  is  not,  according  to  the 
the  teachings  of  experience,  sufficient  to  keep  unsullied  the 
purity  of  elections. 

Many  in  our  community  have  a  repugnance  to  take  oaths 
on  any  or  every  occasion;  others  have  none.     On  both 
these  classes,  as  regards  the  public  interest,  the  effect  of 
the  election  law  is  bad.     With  respect  to  the  first, — 
those  who  object  to  swearing  needlessly ;  it  is  in  the  power 
of  any  candidate  or  his  agent  to  insist  upon  putting  oaths 
to  any  man,  however  qualified,  and  to  whom  the  bare  at- 
tempt is  an  insult  and  a  wrong.     In  all  probability  he  refuses 
to  gratify  the  malice  of  his  inqusitor,  and  declines  to  swear. 
What  is  the  consequence  ?     His  vote — ^though  known  to 
all  men  to  be  good — is  refused.    Here  the  effect  of  the  law 
is  to  disfranchise  the  most  respectable  and  most  worthy 
men  in  the  community.    With  regard  to  the  second  class, 
— ^those  who  have  no  respect  for  an  oath,  the  effect  of  the 
election  law  is  most  deplorable    In  the  heat  of  an  election 
contest,  men  are  brought  forward  in  a  spirit  of  rivalry  and 
and  fool  hardiness.    These  men,  regardless  of  the  awful 
responsibilty  of  an  oath  or  ignorant  of  its  meaning,  take  the 
book,  and  swear  with  defiant  bravery — whether  qualified  or 
not — and  have  their  votes  recorded.     Here  the  effect  is  to 
enfranchise  the  most  reckless,  daring,  and  unscrupulous 
men  in  the  community. 

The  baneful  effects  of  the  present  law,  do  not  end  here. 
The  frequent  administration  of  an  oath,  unaccompanied 
with  solemnity,  brings  the  oath  into  disrespect,  and  spreads 
demoralization. 

Perchance  men  slip  through  without  any  oath.  The  ex- 
citement is  great,  the  polling  place  is  crowded,  and  to 
facilitate  the  closing  of  the  poll,  votes  are  received  at  random. 
Men  come  forward  unknown  to  the  Returning  Officer,  and 
assume  the  names  of  persons  believed  to  be  qualified,  and 
through  false  impersonation  excercise  the  right  of  franchise 
Here  although  there  is  no  legal,  there  is  moral  perjury,  a 
breach  of  good  faith,  direct  and  substantial  lying.  Upon 
the  individual,  the  effect  is  positive  ddhoralisation ;  upon 
the  community,  it  is  actual  fraud. 

Nor  do  the  evils  of  the  present  law  end  here.  Instances 
have  occurred  where  more  yotes  have  been  recorded 
than  there  were  living  beings,  including]^''men  women 
^nd  children  in  the  riding.  Some  partisan  gets  possession 
of  the  poll  books  with  a  London  directory  in  his  hapd^ 
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records  whule  columns  of  Sujiths,  BrowDs,  and  Robinsons. 
And  where  is  the  check  ?  Who  is  there  in  a  large  electoral 
division  that  can  saj  there  is  no  such  person  as  John 
Smith  ?  Who  can  prove  that  John  Smith  is  not  entitled 
to  vote  ?  There  is  no  record  to  which  reference  can  be 
made.  There  is  in  reality  no  adequate  check.  A  scrutiny 
under  such  circumstances,  is  as  hopeless  as  it  is  farcical. 

For  at]  these  enormities,  and  more  too  that  might  be 
mentioned,  there  is  one  remedy,  and  that  is  a  registration 
of  voters. 

The  first  complete  system  of  the  kind  in  England,  was 
established  by  the  Reform  Act  of  1 842,  (2  Wm.  IV.  c  46) 
It  makes  a  slight  distinction  between  the  mode  of  proceed- 
ings in  cities  and  towns  as  compared  with  rural  constituen- 
cies. In  the  former  it  is  made  the  duty  of  overseers  to 
prepare  a  list  of  persons  entitled  to  vote.  In  the  latter  the 
persons  entitled  to  vote  are  themselves  required  to  inform 
the  overseers,  and  claim  the  right.  In  the  end,  however,  the 
result  is  the  same.  The  list  when  prepared  is  kept  open  for 
inspection  and  additions  allowed  for  a  period  prescribed  for 
the  purpose.  Any  one  whose  name  is  on  it,  may  dispute  the 
right  of  any  other  person  to  liave  his  name  on  the  list.  So 
the  list  continues  until  the  expiration  of  the  time  limited 
by  law,  when  it  is  delivered  by  the  overseers  to  the  constable 
of  the  hundred.  He  delivers  it  to  the  Clerk  of  the  Peace, 
who  transfers  it  to  the  revising  barrister.  The  latter  appoints 
a  day  fitr  opening  his  Court,  of  which  the  disputants  are  duly 
informed.  All  attend,  and  after  a  full  hearing,  a  decision  is 
pronounced,  either  for  or  against  the  claims  of  the  particular 
elector.  The  barrister's  work  is  then  done,  and  the  list  as 
finally  revised  is  sent  to  the  sheriff  and  holds  good  for  one 
year.  In  the  event  of  an  election  taking  place  within  that 
period,  it  is  ready  for  use.  The  qualifications  of  elich  voter 
appears  besides  his  name.  So  long  as  his  qualification  re- 
mains unchanged,  and  his  right  otherwise  to  vote  exists, 
his  name,  without  further  trouble  to  him,  remains  on  the 
list.  To  cover  expenses,  certain  small  fess  are  imposed ; 
but  are  cheerfully  paid.  The  system  is  not  only  simple  in 
design,  but  complete  in  detaib. 

When  the  English  scheme  had  been  tried  and  approved 
for  a  period  of  twenty  years,  the  Legislature  of  Canada  ven- 
tured to  adopt  it  in  part.  By  an  Act  of  1853,  (16  Vic.  c. 
153)  the  experiment  was  made.  Ihe  assessment  roll  of 
each  City,  Town,  Township,  Parish,  or  Village  was  made 
the  basis  of  the  Canadian  system.  It  being  necessary  that 
this  roll  should  show  not  only  the  name  but  the  qualification 
of  the  voter,  it  was,  it  must  be  confessed,  some  guide.  True 
the  qualification  of  a  voter  for  Parliamentary  elections  dif- 
ferred  from  that  for  Municipal  elections;  but  the  difficulty 
was  got  over  in  this  manner.  For  parliamentary  purposci* 
the  law  always  declared  a  positive  qualification.     That 


qualification  was  known  to  all  men.  The  actual  qualifica- 
of  the  particular  voter  was  known  hy  reference  to  the  as- 
sessment roll  It  became  the  duty  of  some  person  to  com- 
pare the  one  with  the  other,  and  either  concede  or  deny  the 
right  to  the  franchise.  That  duty  was  thrown  upon  the 
Clerk  of  the  Municipality.  He,  after  a  final  revision  of  the 
assessment  roll  for  Municip(kl  purposes,  was  required  to 
make  a  correct  alphabetical  list  "  of  all  persons  entitled  to 
vote  at  the  election  of  a  member  -of  Parliament."  He, 
without  reference  to  the  parties,  passed  judgment  qualifying 
or  disqualifying  them  in  his  discretion.  The  list  so  made 
out  by  him,  was  next  on  a  fixed  day  delivered  to  the  County 
Registrar,  for  the  use  of  Returning  Officers.  No  person 
was  entitled  to  vote  at  an  election,  unless  his  name  appeared 
on  the  list  given  by  the  Clerk  of  the  Municipalisy  to  the 
Registrar  of  the  County.  In  this  way,  a  door  was  opened 
for  abuses.  When  party  politics  ran  high,  the  abuses  were 
flagrant — so  flagrant  that  the  Legislature,  two  years  after 
the  establishment  of  the  scheme  destroyed  it.  In  Lower 
Canada  where  Municipal  organization  was  very  imperfect, 
there  were  no  assessment  rolls  upon  which  to  rely.  The 
consequence  was,  that  from  the  root  upwards,  the  proceed- 
ings for  registration  of  voters  in  that  section  of  the  Province 
were  had  upon  the  plan  of  the  English  system,  and  though 
more  expensive  than  that  of  Upper  Canada,  mig^  if  pro- 
perly carried  out  have  been  much  more  satisfactory. 

Registration  of  voters  is  again  demanded.  Shall  it  be 
as  in  1853  ?  If  not,  in  what  respects  different  ?  We  think 
the  conglomeration  of  Municipal  and  Parliamentary  regis- 
tration, so  long  as  the  qualifications  are  not  similar,  should 
not  be  renewed.  While  it  did  exist,  it  produced  confusion, 
generated  fraud,  and  brought  disgrace  upon  a  syLtem  other- 
wise entitled  to  support.  With  this  difference,  the  old 
method,  improved  in  details,  may  be  renewed. 

The  following  we  submit  as  proper  stand  points  about 
which  to  weave  details : — 

1. — There  must  be  the  qualification  of  voters,  declared  as  at 
present. 

2. — AH  persons  qaalified  must  be  enrolled,  either  upon  their 
own  application,  or  upon  application  made  to  them. 

3. — The  list  of  enrollment  must  he  open  for  inspection  for 
a  reasonable  time  before  completion. 

4. — After  completion,  it  most  unoergo  revision  by  a  compe- 
tent person. 

5. — To  lighten  the  duties  of  the  latter,  and  for  the  con- 
venience of  the  electors,  there  must  be  decentralization 
into  small  divisions 

We  have  not  now  space  to  enlarge  upon  these  heads ; 
but  will  merely  indicate  the  machinery  necessary. 

1. — Each  Division  Court  division,  to  be  a  Division  for  the 

registration  of  voters. 
2.—The  Clerk  of  the  Division  Courts  to  be  the  Clerk  of  the 

en  registration  division. 
3. — Due  notice  to  be  ^iven  to  all  electors  so  that  all  may 

come  forward  and  have  their  names  recorded. 
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4. — The  County  Judge — the  Junior  Judge  where  there  are 
two—to  go  circuit  and  revise  the  lists. 

5.— Aq  appeal  under  certain  restrictions  to  be  allowed  from 
his  decision  to  the  Superior  Courts  of  Common  Law. 

6 — The  list  when  revised  by  the  County  Judge  to  be  sent 
to  the  County  Registrar. 

7. — The  County  Registrar  to  have  the  custody  of  the  li^t, 
and  give  oopies  to  Returning  officers,  and  to  others  de- 
manding the  same. 

In  Lower  Canada,  where  there  are  Circuit  Courts  corres- 
ponding with  our  County  Courts,  and  Courts  for  the  trial 
of  small  causes  corresponding  with  our  Division  Courts,  the 
same  scheme  may,  we  apprehend,  with  little  modification  be 
adopted.  . 

COUNTY  ATTORNEYS. 


The  County  Attorney's  Act  came  into  force  on  the  first 
day  of  last  month,  and  it  is  probable  that  the  appointments 
under  it  will  be  made  this  month. 

An  Act  so  important  and  covering  ground  so  extensive, 
affords  ample  material  for  observation,  and  Local  Crown 
Attorneys  will  require  all  the  assistance  that  can  be  given 
to  aid  them  in  th^  performance  of  their  varied  important 
and  most  responsible  duties.  We  confidently  hope  that 
fitness  will  be  the  sole  consideration  guiding  to  a  selection 
for  each  County,  and  that  the  institution  will  receive  a  fair 
trial  by  engaging  the  best  men  in  the  County  to  carry  it 
into  effect. 

Modelled  after  a  system  that  has  worked  beneficially  for 
ages  in  Scotland,  and  an  improvement  in  some  particulars 
on  that  system,  we  look  forward  with  great  confidence  to 
beneficial  results.  In  Canada  it  is  not  entirely  new, 
for  under  the  French  government  it  existed  almost  as  at 
present.  The  scheme  has  long  been  a  pet  one  with  us, 
and  three  years  ago  was  advocated  at  length  in  this  journal. 
But  as  we  now  purpose  noticing  only  two  or  three  points, 
we  shall  on  this  occasion  leave  the  Act  as  a  whole  for 
further  discussion. 

The  first  duty  under  the  Act  will  be  the  appointment  of 
a  Local  Crown  Attorney  in  every  County.  The  qualifica- 
tion is  a  standing  at  the  Upper  Canada  Bar  of  not  less 
than  three  years,  and  being  a  resident  in  the  County. 
Residence  has  reference  to  the  time  of  the  appointment 
and  we  see  no  difficulty  in  any  person  otherwise  eligible 
qualifying  himself,  if  not  a  resident  on  the  1st  of  January 
of  the  County  to  which  he  seeks  appointment. 

There  are  several  decisions  under  the  Courts  of  Requests 
Acts  and  other  Statutes  as  to  what  constitutes  a  residence, 
and  the  law  upon  that  point  will  be  found  in  a  tolerably 
settled  state. 

Taking  the  second  and  ninth  sections  together,  it  is  to 
be  presumed  that  every  Clerk  of  the  Peace  of  the  proper 


standing  at  the  bar,  will  be  appointed.  Although  not 
compulsory,  it  will  be  obviously  carrying  out  a  most 
important  feature  in  the  Act,  to  unite,  when  practicable, 
the  offices  of  County  Attorney  and  Clerk  of  the  Peace. 

The  first  duty  of  the  County  Attorney  on  receiving  his 
appointment,  will  be  to  take  the  oath  of  office  before  a 
County  Judge,  (sec.  6) ;  his  next,  to  give  such  security  as 
n^ay  be  required  by  the  Governor  foir  the  due  payment  over 
of  monies  coming  into  his  hands  as  Receiver  of  Fees.  (sec. 
15).  The  amount  of  this  security  will  probably  be  fixed 
with  reference  to  the  amount  received  from  the  County  and 
Division  Court  Clerks  in  each  County.  The  amount  re- 
ceived for  last  year  will  doubtless  be  taken  as  a  guide,  and 
two  sureties  required  for  amounts  together  equal  to  the  fee 
fund  collections.  Candidates  for  the  office  will  do  well  to 
bear  in  mind  the  provisions  of  section  four,  which  epacts 
that  neither  County  Attorneys  nor  their  partners  in  business 
shall  be  directly  or  indirectly  concerned  for  parties  charged 
with  crime — much  difficulty  may  arise  if  this  provision 
be  not  kept  in  view. 

Until  a  County  Attorney  is  apppointed,  informations 
and  papers  will  be  sent  as  usual  to  the  Clerk  of  the  Peaee 
and  as  a  further  preliminary  investigation  may  be  necessaiy 
or  additional  evidence  required,  it  will  be  obviously  desira- 
ble to  examine  these  papers  at  an  early  day  in  order  to 
prepare  for  the  business  of  the  ensuing  Sessions.  With 
these  suggestions  we  now  leave  the  subject  intending  to 
resume  it  next  month. 


CONTROVERTED  ELECTIONS. 
Proceedings  before  County  or  Circuit  Judges, 

From  all  that  we  can  learn,  many  elections  of  members 
returned  to  serve  in  Parliament  will  be  contested  in  Upper 
and  Lower  Canada. 

The  greater  part  of  the  contestations  are  likely  to  be  on 
grounds  other  than  '^  matters  appearing  upon  the  face  of 
the  Return  or  of  the  Poll  Books  or  other  documents  of  which 
the  original  or  certified  copies  are  by  law  to  be  transmitted 
to  the  Clerk  of  the  Crown  in  Chancery,  or  kept  by  the 
Returning  Officer." 

In  every  case  of  this  kind  of  which  we  have  heard  the 
necessary  steps  have  been  taken  with  a  view  to  proceedings 
before  County  or  Circuit  Judges,  according  as  the  parties 
reside  in  Upper  or  Lower  Canada,  under  the  Act  of  last 
Session,  (20  Vic.  cap.  23.) 

We  purpose  for  the  informantion  of  the  Judges,  of  the 
parties,  and  of  all  concerned,  inasmuch  as  the  Act  is  a  new 
one,  and  its  working  uncertain,  to  review  the  mode  of  pro- 
cedure which  it  sanctions. 

Hitherto  in  the  case  of  a  controverted  election  no  evidence 
could  be  taken  until  the  meeting  of  Parliament,  the  receipt 
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of  a  petition  against  the  election,  the  filing  of  a  recognizance 
and  its  approval  by  the  Speaker,  the  appointment  of  a  gene- 
ral election  Committee,  and  the  appointment  by  them  of  a 
select  Committee  to  try  the  particular  contestation. 

The  select  Committee  was  authorized  to  hear  all  legal 
evidence  offered,  or  upon  its  appearing  that  owing  to  the 
nature  of  the  case  and  number  of  witnesses  to  be  examined, 
such  inquiiy  would  be  attended  with  great  expense  and  in- 
convenience to  the  parties  to  make  an  order  for  the  issue  of 
a  commission  for  the  examination  of  witnesses,  which  com* 
mission  was  usually  directed  to  a  County  Judge  in  Upper 
Canada,  or  a  Circuit  Judge  in  Lower  Canada. 

The  nature  of  these  proceedings  being  such  as  to  cause 
great  delay,  much  time  was  lost  in  awaiting  the  return  of 
the  commission  and  the  evidence  thereunder,  so  that  often 
the  session  was  far  spent  before  the  select  Committee  found 
itself  in  a  position  to  proceed  to  business. 

For  remedy  it  was  deemed  advisable  to  pass  a  measure 
which  would  permit  of  the  evidence  being  taken  hefort  the 
assembling  of  Parliament.  It  is  entitled  ''  An  Act  to.  im- 
prove the  mode  of  obtaining  evidence  in  cases  of  contro- 
verted elections,"  and  recites  that  it  is  desirable  '^  more  speed- 
iiy  to  obtain  evidence  in  such  cases.  Unlike  the  ''  Election 
Petitions  Act  of  1851,''  it  is  not  taken  from  any  English 
Statute,  but  from  an  Act  of  Congress  of  the  United  States 
of  America,  passed  February  19,  1851,  chaptered  eleven^ 
A  similar  Act  existed  in  the  United  States  as  early  as  1798, 
(cap.  11,)  and  was  in  1800,  (cap.  28,)  extended  for  a 
period  of  four  years,  and  then  allowed  to  expire. 

Upon  the  whole  the  measure  is  a  wise  one,  and  when  taken 
in  connection  with  our  Elections  Petitions  Act  of  1851, 
(14  &  15  Yic.  cap.  1)  which  is  adopted  from  English  Sta- 
tute 11  &  12  Yic.  cap.  98,  confers  upon  Canada  a  more 
complete  machinery  for  the  trial  of  controverted  elections 
flian  exists  either  in  England  or  the  United  States  of  America. 

It  is  the  right  of  '^  any  person  "  intending  to  contest  the 
election  of  any  one  proclaimed  or  returned  as  being 
elected  a  member  of  the  Legislative  Assembly,  upon  grounds 
dehors  the  writ  return  Poll  Books,  (fee,  within  fourteen  days 
after  the  result  of  the  election  shall  have  been  determined,  to 
give  notice  in  writing  to  the  person  whose  election  he  in- 
tends to  contest,  of  his  intention  to  contest  the  same.  The 
notice  must  '<  specify  particularly  the  facts  and  circum- 
stances upon  which  he  intends  to  contest  the  election.''  (s.  1.) 

The  member  when  served  is  within  fourteen  days  after  ser- 
Tice  to  answer  the  notice  admitting  or  denying  the  facts 
therein  alleged.  He  may  go  further.  He  may,  besides 
breaking  down  the  case  of  his  adversary,  raise  up  one  for 
himself  by  setting  forth  in  his  answer  any  other  facts  and 
circumstances  not  appearing  upon  the  face  of  the  return,  &c., 
ppon  which  he  rests  the  validity  of  his  own  election.  Though 


he  serve  no  answer,  he  doen  not  suffer  judgment  by  default. 
The  person  prosecuting  the  petition,  must,  notwithstanding 
give  evidence  of  his  allegations,  which,  whether  an  answer 
be  served  or  not,  may  be  rebutted  by  the  returned  member. 
Without  an  answer,  however,  he  cannot  except  for  the  pur- 
pose of  rebuttal  offer  any  evidence  whatever. 

The  next  step  is  for  any  '^  of  the  parties  "  desirous  of 
taking  evidence  respecting  the  facts  and  circumstances 
alleged  in  such  notice  or  answer,  to  make  application  in 
writing  to  the  Judge  of  the  County  Court  in  Upper  Canada, 
or  Superior  or  Circuit  Judge  in  Lower  Canada,  residing  or 
having  jurisdiction  within  the  Electoral  Division,  or  in  the 
District  in  which  such  controverted  election  was  held.  The 
application  must  be  made  toithin  six  days  from  the  time 
when  the  answer  of  the  returned  member  is  served,  or 
within  six  days  from  the  expiration  of  the  time  allowed 
for  serving  the  answer  where  none  is  served.  To  ground 
the  application,  there  must  be  produced  and  filed  at 
the  time  of  making  it  a  copy  of  the  intended  petition  against 
the  election,  which  must  be  subscribed  by  some  persons  who 
voted  or  had  a  right  to  vote,  (14  k  15  Vie.  cap.  1  s.  1,) 
a  copy  of  the  notice  sworn  to  by  the  person  who  served 
it,  a  copy  of  the  answer  if  any — if  none,  an  aflSdavit 
denying  that  any  was  received,  the  recognizance  and  afiS- 
davits  of  sufficiency  required  by  the  Elections  Petitions 
Act  of  1851.  (see  14  &  15  Vie.  cap.  1,  sch.  A,  1,  et  seq.) 
Unless  the  application  be  made  within  due  time,  and  upon 
proper  materials  it  is  not  to  be  received  by  the  Judge. 

When  the  application  is  duly  made  it  is  the  duty  of  the 
Judge  forthwith  to  appoint  a  time  a  placo  for  proceeding 
with  the  enquiry,  of  which  at  least  six  days^  notice  must 
be  given  to  the  party  opposing  the  contestation :  (20  Yic. 
c.  23,  s.  4. 

The  Judge  is,  for  the  purposes  of  the  inquiry,  deemed  to  be 
''  a  Commissioner  for  inquiring  into,  examining,  and  taking 
evidence  upon  all  matters  of  fact  and  circumstances  men- 
tioned in  the  notice  of  the  coYi testing  piirty,  and  the  answer 
(if  any)  of  the  returned  member,"  (20  Yic.  cap.  23,  s.  6.) 
He  has  all  the  powers  and  rights,  and  is  bound  to  perform  all 
the  duties  and  be  subject  to  all  the  liabilities  assigned  by 
the  Election  Petitions  Act  of  1851  to  any  such  commissioner 
(/5.)  The  only  limitation  is  that  his  powers  are  restricted 
to  the  questions  of  fact  set  forth  in  the  notice  of  the  con- 
testing party  and  the  answer,  if  any,  of  the  returned  mem- 
ber, and  questions  concerning  the  validity  of  the  recogni- 
zance. (/6.) 

He  appears  to  have  power  to  commit  for  contempt,  (14  & 
15  Yict.,  cap  1,  sec.  100,)  to  appoint  one  or  more  Clerks, 
Bailifis,  and  other  officers,  (sec.  107-109) ;  to  name  a  person 
of  the  degree  of  barrister  at  law  to  sit  ior  him  as  circuit  or 
County  Judge,  &c.,  during  the  time  that  the  enquiry  is 
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beiug  held  and  for  twenty  dajs  after  it  b  closed,  (sec.  101- 
104.     See  also  20  Vic.  c.  23,  s.  6.) 

On  the  day  and  place  appointed,  between  the  hours  often 
and  foar  o'clock,  the  Judge  is  to  open  his  Couit  of  inquiry. 
(14  &  15  Vic.  c.  1,  8. 112.)  Before  proceeding  to  business, 
he  is  to  take  the  oath  marked  B.  (3)  to  14  &  15  Vic.  o.  1, 
mutatis  mutandis  This  he  is  to  do  under  a  penalty  of 
£100.  Tho  oath  ought  to  be  taken  and  subscribed  in  the 
presence  of  the  parties  interested,  or  their  agents,  or  such  of 
them  as  may  attend.  He  is  to  sit  daily,  Sundays  and 
Statutory  holidays  excepted,  from  ten  till  four  o'clock ; 
and  unless  when  holidays  intervene  has  no  power  without 
consent  of  parties,  to  adjourn  for  a  longer  period  than 
for  twenty-four  hours,  (sec.  113.)  An  adjournment  how- 
ever may  be  made  to  any  place  within  the  County,  or  the 
District,  City  or  Town  in  which  the  election  was  held, 
different  fix>m  that  in  which  the  Court  was  opened,  (sec. 
117.) 

Of  course  the  Judge  has  power  to  send  for  persons  and 
and  papers,  (sec.  118,)  and  for  that  purpose  to  issue  war- 
rants under  his  hand  and  seal,  (sec  127.)  He  must  him- 
self examine  and  cross-examine  all  witnesses,  and  is  not  to 
permit  or  suffer  any  barrister  or  counsel  to  plead  before 
him,  or  to  examine  or  cross-examine  any  of  the  witnesses ! 
(sec.  119.)  Witnesses  misbehaving  are  liable  to  be  com- 
mitted to  gaol  without  bail  or  mainprize,  for  any  time  not 
exceeding  six  calendar  months,  (sec.  128.) 

The  returned  member  may  be  called  as  a  witness  by  his 
adversaries,  (16  Vic,  cap.  19;  Dartmouth  case,  Pat. 
Elec.  cases  30 ;  Tavistock  case,  Pat.  £lec.  cases  1) ;  but  il 
called  may  decline  to  answer  such  questions  as  have  a  ten- 
dency to  expose  him  to  a  criminal  proceeding  or  a  forfeiture. 
(Fisher  v.  Ronald,  22  L.  J.,  C.P.  63  ;  Osborne  v.  London 
Docks  Co. ;  24  L.  J.,  Ex.  140.)  This  may  have  the  effect 
of  defeating  every  attempt  to  wring  from  the  member  him- 
self any  acts  of  bribery  or  corruption,  and  seems  strongly 
to  demand  some  amendment.  It  might  be  enacted  that 
witnesses  shall  be  compellable  to  answer  such  questions 
when  pertinent  to  the  inquiry,  but  that  such  answer 
shall  not  be  given  in  evidence  against  them  in  any 
subsequent  proceeding,  such  for  example  as  an  action  for 
penalties. 

The  power  of  the  Judge  to  reject  evidence  is  subject  to 
the  right  to  the  party  tendering  it  to  offer  a  bill  of  excep- 
tions (sec.  14  &  15  Vict.,  cap.  1,  sec,  120)  which  the 
Judge  must  sign  and  transmit  to  Parliament  for  adjudica- 
tion. (/6.)  The  evidence  taken  is  to  be  transmitted  by  the 
Judge  to  the  Clerk  of  the  Legislative  Assembly,  to  be  by 
him  laid  before  the  Select  Committee  for  trying  the  elec- 
tion when  such  committee  is  appointed,  (20  Vict.;  cap. 
23,  B.  7.) 


ATTORNEYS  AS  MERCHANTS. 


There  was  a  time  in  the  early  bistoiy  of  this  Province, 
when,  from  motives  of  necessity  rather  than  propriety,  one 
and  the  same  person  was  permitted  to  follow  both  a  profes- 
sion and  a  trade.  Then  the  card  *'  A.  B.,  Attorney  at-Law, 
and  dealer  in  lobsters,"  might  not  have  offended  good  taste. 

We  can  understand  this,  and  the  reason  of  it  To  draw 
a  line  between  callings  though  inconsistent,  when  to  endea- 
vour to  live  by  either  alone  would  have  been  to  starve, 
might  at  the  time  have  been  impossible. 

Be  this  at  may,  the  Legislature  of  Upper  Canada  in  1822 
saw  fit  to  prohibit  the  meretricious  union.  They  declared 
by  2  Geo.  IV.  cap.  1  s.  44,  '<  That  after  twelve  months 
from  the  passing  of  the  Act,  no  attorney  of  this  Court 
(King's  Bench)  being  a  merchant,  or  in  anywise  concerned 
by  partnership,  public  or  private,  in  the  purchasing  and 
vending  of  merchandize  in  the  way  of  trade  as  a  merchant, 
shall  be  permitted  to  practise  in  the  said  Court  during  the 
time  he  may  be  such  merchant  or  engaged  as  aforesaid,  nor 
until  twelve  months  after  he  shall  have  ceased  to  be  such 
merchant  or  so  engaged  as  aforesaid.'' 

We  infer  that  at  the  time  of  the  passing  of  the  Act, 
there  were  some  attorneys  who  were  also  merchants,  and 
that,  for  this  reason,  twelve  months  were  granted  that  tbey 
might  choose  between  the  one  calling  and  the  other.  After 
that  period  the  callings  were  to  be  severed.  Is  it  not  right 
and  proper  that  they  should  be  so  ?  In  the  first  place,  it  is 
due  to  the  profession  that  the  status  which  the  profession 
gives  to  a  man  among  his  fellow  men  should  be  maintained. 
In  the  second  place,  it  is  due  to  to  the  public  that  no  man 
should  be  allowed  ostensibly  to  trade  with  them  as  a  mer- 
chant, but  practically  to  manufacture  law  suits.  Our  only 
surprise  is,  that  in  the  present  state  of  the  profession,  there 
is  a  man  who  so  far  forgets  himself  as  to  outrage  both  these 
duties.  We  do  no  not  say  positively  that  there  is  such  an 
one;  but  from  the  letter  of  a  correspondent  in  other 
columns,  we  infer  this  to  be  the  case. 

In  England  there  are  several  disabilities  under  which  an 
attorney  is  placed.  One  is,  that  he  cannot  be  a  Justice  of 
the  Peace.  Another  is,  that  he  cannot  be  a  barrister.  The 
disabilities  are  imposed  for  the  good  of  the  profession,  and 
of  the  public.  The  man  who  knowing  them  becomes  an 
attorney  impliedly  contracts  not  to  follow  any  occupation, 
or  accept  any  office  incompatible  with  that  of  his  profession, 
[f  he  do,  he  breaks  his  contract,  and  is  liable  at  the  hands 
of  the  Courts  of  which  he  is  an  officer,  to  be  punished  by 
suspension  or  dismissal.  Owing  to  this  cause  it  is  com- 
mon for  an  attorney,  desirous  of  doing  what  as  a  profes- 
sional man  he  cannot  do,  to  apply  to  be  struck  off  the  rolls. 

Our  8.  44  of  2  Geo.  IV.  cap.  1,  though  repealed  by  20 
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Vic.  cap.  68,  is  re-enacted  bj  s.  22  of  the  latter  It,  as 
we  have  seen,  prohibits  an  attorney  from  ^*  being  a  mer- 
chant or  in  anywise  concerned  bj  partnership  public  or 
private,  in  the  waj  of  purchasing  and  vending  of  merchan- 
dize in  the  waj  of  trade  as  a  merchant/'  The  word  '^  mer- 
chant/' strictly  speaking,  means  a  man  who  traffics  or 
carries  on  trade  with  foreign  countries,  or  who  exports  or 
imports  goods  and  sells  them  by  wholesale,  (see  Webster.) 
This  cannot  be  the  meaning  intended  by  the  Legislature 
in  the  Act  under  consideration ;  for  it  falls  short  of  guard- 
ing against  the  evil  which  the  enactment  is  designed  to 
prevent. 

Many  words  describing  particular  avocations,  have  a  po- 
pular as  opposed  to  a  strictly  correct  meaning.  We  speak  of 
a  man  being'a  "  watch-maA;er  "  who  never  made  a  watch  in 
his  life,  and  who  never  hopes  to  do  so.  I  f  his  knowledge  en- 
enables  hitu  to  clean  a  watch,  repair  a  balance  wheel,  adjust 
a  hand,  or  insert  a  main  spring,  he  does  all  that  is  expected 
of  him  by  the  public.  If  described  strictly  his  name  would  be 
"watch  repairer,"  and  not  "  watch  maker."  So  here  we 
think  the  word  "  Merchant "  roust  receive  its  popular  mean- 
ing viz.  :  any  person  who  deals  in  the  purchase  or  sale  of 
any  goods,  whether  raw  or  manufactured ;  whether  purchas- 
ed in  a  raw  or  sold  in  a  manufactured  state ;  and  whether 
purchased  or  sold  by  retail  or  wholesale.  Such  is  the  only 
reasonable  interpretation  to  be  placed  upon  the  Act. 

It  is  a  maxim  that  Ubi  lex  est  specialis  tt  ratio  ejus 
generalis  general  iter  accipienda  est.  Thus  the  Statute  5 
Hen.  4,  declaring  that  none  be  imprisoned  by  any  Justice 
of  the  Peace,  but  in  the  common  gaol  to  the  end  that  they 
may  have  their  trial  at  the  next  Gaol  Delivery  or  Sessions 
of  the  peace,  has  been  thought  to  extend  to  all  other  Judges 
and  Justices;  (Dwarris  567.)  Here,  it  will  be  observed, 
there  is  a  special  provision,  having  a  general  reason  with  a 
general  acceptation.  So  in  the  Act  precluding  attorneys  from 
being  "  merchants,"  the  reason  is  a  general  one  which 
equally  excludes  retail  traders  and  manufacturers,  and  must 
have  a  general  acceptation  so  as  to  embrace  them. 

But  not  only  is  an  attorney  prohibited  from  being  a  mer- 
chant, but  from  being  "in  aty  wise  concerned"  in  the 
purchasing  and  vending  of  "  merchandize."  Whatever  is 
usually  bought  and  sold  in  trade,  whether  of  manufactured 
or  raw  material,  is  merchandize.  Flannel,  for  example,  is 
merchandize.  A  man  therefore  who  buys  wool,  manfactures 
it  into  flannel,  which  he  sells  either  by  wholesale  or  retail, 
is  "  concerned  in  the  sale  of  merchandize." 

It  is  provided  that  a  person  contravening  the  Act  "  shall 
not  be  permitted  to  practise,"  which  means  that  upon  ap- 
plication he  may  be  suspended  or  struck  off  the  rolls  in  thr 
discretion  of  the  Court.  This  course  we  advise  whenever 
or  wherever  the  occasion  arises.     No  case  of  the  kind  has 


ever,  that  we  can  learn  been  before  the  Courts.  We  are 
certain  that  there  is  no  reported  case.  We  hope  that  the 
day  is  far  distant  when  there  shall  be  occasion  either  to  de~ 
cide  or  report  such  a  case. 


LAW  IN  THE  UNITED  STATES. 


In  the  United  States,  or  at  least  in  several  States  of  the 
Union,  legal  polity  is  noted  for  two  features  detestable  in 
our  eyes — the  one  elective  judiciary — the  other  the  right 
to  practice  law  without  any  previous  professional  test. 
Both  of  these  aro  departures  from  the  rules  of  "Old  Eng- 
land," and  if  we  are  to  judge  from  the  subjoined,  the 
departure  is  not  for  good. 

We  clip  the  articles  from  New  York  papers. 

AMbRIOAN  YIBW  OF  AN  SLBCTITS  JUDIOIART. 

There  seems  to  be  a  strange  fatal! tj  about  legislation  in  this 
State.  EnactmeDts  which  hare  no  other  object  than  to  correct  a 
particular  evil,  or  to  afford  additional  protection  to  the  citizen — 
deciirionB  which  are  apparently  indisputable,  and  oonld  be  safely 
received  as  precedents — ^the  dictates  of  common-sense  and  the  in- 
telligence of  a  practical  lay  public,  are  continually  controyerted, 
ridiculed,  and  rendered  inoperatiTe,  by  luexpeoted  interference 
en  the  part  of  legal  casuists. 

Every-day  instances  of  what  we  mean  can  be  found  in  the 
law  report8  of  the  newspapers.  Injunctions  are  taken  out  to  stay 
injunctions ;  orders  are  issued  to  shew  cause  for  new  trials  ;  one 
Court  condemns  the  legality  of  the  contract  which  another  Court 
affirms ;  while  an  iucalcuable  amount  of  delay,  expense,  and  la- 
bour is  spent  in  enforcing  even  the  simpl*  st  forms  of  law.  Can  it 
be  matter  of  surprise  that  merchants  and  others  shou'd  shrink 
from  the  employment  of  a  lawyer  to  prosecute  their  claims,  pre- 
ferring an  illegal  or  informal  settlemtrnt,  to  the  chances  of  a  long 
protracted  dispute,  ayoiding  at  the  same  time  the  certain tj  of  a 
bullying  cross-examination  in  a  fetid  Court,  and  the  probability  of 
appeal  after  appeal  ? 

The  fact  is  th%t  New  York  has  become  the  best  lawyer-ridden 
city  in  the  world.  Sidney  Smith  has  described  the  hereditary 
miseries  of  Englishmen  in  being  taxed  for  the  privilegeB  of  birth, 
marriage,  sickness,  and  even  death — our  very  cere  clothes  being 
charged  with  a  duty  of  twenty  per  cent.  But  this  was  nothing  to 
the  bugbear  that  haanti  ui  here,  in  the  guise  of  an  Attorney-at- 
law.  No  two  cases,  however  similar,  appear  to  be  decided  upon 
the  same  principles.  The  Democratic  Judge  reT«'rses  the  decision 
of  his  Republican  brother,  and  in  his  turn  is  over-ruled  by  an  ap- 
peal to  the  Supreme  Court,  or  compelled  to  modify  his  tone  to  the 
more  pointed  arguments  of  some  fresh  Counsel,  or  the  ouL^ide 
pressure  of  a  parti zan  newfipaper. 

Hence  the  dignity  of  the  Court — ^the  fitting  respect  for  the  per- 
son and  voice  of  the  Judge — is  impaired,  and  his  useftilness  is  de- 
stroyed. The  culprit,  if  it  be  a  criminal  case,  too  often  escapes 
unpunished,  or  is  let  off  with  a  penalty  altogether  dii^proportioned 
to  the  offence  and  insufficient  to  deter  other  evil-doors: — while  in 
equity,  all  that  can  be  said  is  that  arguments  take  the  place  of 
judgments,  and  the  Counsel  spend  their  time  in  wrangling,  which 
the  clients  pay  the  piper.  The  old  maxim  **  Fiat  juttina,  ruat 
ecBlum,**  seems  to  be  forgotten  by  the  Bench,  and  political  influence 
or  a  one-sided  decision  is  likely  enough  to  settle  the  question. 
The  cause  of  this  unfortunate  state  of  things  may  ne  traced  to  the 
ill-advised  system  of  appointing  Judges  in  this  State.  That  the 
expounders  of  the  law  should  be  elected  by  popular  vote  for  a 
short  term  of  years  is  an  innoTatioo,  which  fails  in  securing  the 
'^erTices  of  the  wisest  or  the  moitt  reputable  of  the  learned  profes- 
sion. Moreover,  the  emolument  snd  the  dignity  attached  to  the 
office  not  being  sufficient  to  command  the  highest  talent,  the 
Judge  is  too  frequently  selected  from  the  followers  instead  of  from 
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tbe  leaders  of  the  bar.  The  resalt  is  that  tha  administration  of 
the  law — with  a  few  striking  exceptions — ^is  intrusted  to  men  who 
are  either  influenced  by  political  seal,  or  who  wish  to  make  a 
name  for  themseWes.  In  such  bands  justice  too  frequently  be- 
comes a  farce ;  and  the  practising  barristers  must  too  often  feel, 
if  they  do  not  express,  their  contempt  for  the  character,  learning, 
and  discretion  of  their  own  presiding  officer. 

Our  duty  as  historians  is  to  point  out  facts,  and  to  let  our  read- 
ers apply  the  remedy  and  profit  by  the  moral.  Can  such  a  frtate 
of  things  be  satisfactory  ?  Does  the  Republican  form  of  electing 
by  ballot  to  public  offices  work  adyantageously  in  this  direction  ? 
When  will  the  last  pound  break  tbeoamd's  baekT  When  will  the 
citisens  of  this  great  city  unite  in  protecting  themselves  and  their 
property  from  the  timorous  vacillations  of  the  Bench,  and  the  in- 
solent usurpations  of  the  Bar  ? 


CHANCERY  PROCEDURE. 


AM£RICAN  TIEW  OF  LEGAL  EDUCATION. 

It  is  true  at  all  limes,  that  a  knowledge  of  law,  considered  as 
the  science  of  morals  and  justice,  should  ^  one  of  the  first  subjects 
to  receive  the  attention  of  those  charged  with  education.  We 
might  dwell  on  this  at  len^h,  were  it  not  too  obvious  to  need  dis- 
cussion. Circumstances  have  rendered  this  duty  on  the  part  of 
the  collegiate  institutions  one  of  an  imperative  character  at  the 
present  time.  Bat  a  few  years  since,  abd  the  term  of  seven  years 
was  prescribed  as  the  period  for  the  study  of  the  law  before  the 
candidate  could  present  himself  for  admission  to  the  bar.  Nor 
was  this  time  too  long,  for  the  experience  of  the  profession  abun- 
dantly shows  that  it  is  not  until  long  after  his  introduction  to  the 
forum  the  lawyer  becomes  skilled  in  professional  learning,  so  wide 
is  the  field  of  research,  so  numerous  are  the  elementary  treatises 
and  reports,  and  so  vast  the  labor  requisite  even  for  a  finmiliarity 
with  the  standard  authors.  The  seven  years,  however,  are  soon 
abridged  to  three,  by  counting  the  four  years  spent  in  a  collegiate 
course  tm  an  equvalent  to  f«'ur  of  the  legal  course.  Finally  the 
rule  itself  was  entirely  abolished,  and  the  path  to  professional 
practice  has  been  opened  to  any  candidate  who  may  prove  himself 
able  to  pass  the  requisite  examination.  What  tests  their  exami- 
nations are  of  proficiency  is  too  well  known  to  need  comment.  The 
result  is,  that  the  bar  is  flooded  with  tyrue,  commencing  practice 
without  sufficient  previous  training  and  discipline,  or  even  a  pre- 
tence of  that  learning  which  is  essential  to  the  formation  of  a  good 
lawyer.  A  young  man  thus  thrown  into  active  life,  rarely,  if  ever 
finds  that  leisure  which  is  necessary  for  study ;  amid  the  cares  of 
business,  the  utmost  he  can  do  is  to  prepare  himself  as  well  as  pos- 
sible for  the  particular  emergency,  and  his  legal  education  thus 
becomes  a  matter  of  chance  and  accident — a  result  of  personal  ex- 
periences, depending  entirely  upon  the  cases  upon  which  he  may 
happen  to  be  employed,  and  utterly  wanting,  therefore,  in  that 
method  and  accuracy,  and  knowledge  of  principles  which  long 
instruction  can  alone  impart.  The  consequences  of  such  a 
system  are  yet  only  partially  felt.  Our  most  d  stinguished  lawyers 
and  judges  are  the  crop  of  the  old  planting ;  but  when  this  seed 
has  run  out,  and  we  come  to  reap  the  now  harvest — when  the  bar 
and  the  bench  are  to  be  supplied  from  men  who  have  approached 
the  profession  without  sufficient  education  and  learning — then  some 
adequate  remedy  must  be  applied,  or  the  very  foundations  of  law 
and  of  justice  will  be  subverted.  We  look  for  this  remedy  in  the 
special  training  and  education  of  those  designed  for  tbe  legal  pro- 
fession, in  the  college  and  the  law  school.  The  student  at  law  re- 
quires as  much,  at  least,  of  particular  instruction  in  his  depart- 
ment, as  the  student  of  medicine  or  divinity.  The  science  of  which 
he  should  become  a  master  needs  methodical  and  protracted  study ; 
it  is  spread  over  a  wide  range  of  text  books ;  it  is  multifarious  in 
its  details,  abstruse  and  profund  in  its  principles,  and  to  be  well 
taught,  demands  able,  skilful,  and  learned  instructors.  In  our 
opinion,  no  greater  bobn  could  be  conferred  upon  the  community 
in  which  we  live  than  the  institution,  in  connection  with  one  of  our 
colleges,  of  a  course  of  legal  education,  under  the  direction  of 
competoot  professors,  in  which  the  students  who  throng  the  law 
offices  of  New  York  mifrht  participate  whilst  Kaming  the  practical 
duties  of  their  profession.  The  wants  of  the  age  demand  this,  and 
the  want  must  be  supplied. 


It  has  beoD,  time  out  of  luind,  the  fate  of  the  Chaneerj 
Court  to  be  abused  by  the  public,  and  of  the  Master's 
office  to  be  abused  by  the  profession.  Here  aad  at  home 
such  has  been  the  fact. 

Abuse,  however,  by  no  means  implies  a  want  of  cause. 
It  is  as  notorious  that  in  En^cland  the  evils  of  Chancery 
were  as  great  as  modern  reforms  have  been  beneficial.  It 
is  equally  notorious  that  from  the  creation  of  a  Court  of 
Chancery  in  this  Province  in  the  year  1837,  oonsistintf  of 
one  Judge,  until  1K49,  when  it  was  made  to  consist  of  five, 
much  cause  of  complaint  existed. 

The  re-organisation  of  the  Court,  the  appointment  of  an 
able  and  experienced  chief,  the  simplifying  of  urocedure, 
these  and  such  like  steps  tended  much  to  alleviate  mischief 
apparently  inherent  in  the  system.  Still  dissatisfaction  is 
felt;  still  dissatis&ction  is  expressed.  The  cause  of  dis- 
satisfaction is  not  DOW  so  much  want  of  confidence  in  the 
tribunal  itself  as  endless  and  vexatious  delays.  The  hot- 
bed of  delays  is  the  Master's  office.  We  shall  not  at  present 
undertake  to  say  whether  the  fault  is  attributable  to  the 
gentleman  who  holds  the  office,  or  to  the  insufficiency  of  the 
law  which  allows  only  one  master  for  such  an  office.  Into 
these  matters  we  are  glad  to  learn  it  is  tbe  intention  of  those 
most  concerned — the  practitioners  of  the  court — to  make 
an  investigation  with  the  view  of  proposing  to  government 
some  necessary  measure  of  relief.  We  subjoin  an  account 
of  the  proceedings  of  a  meeting  of  Chancery  practitioners 
held  for  the  purpose  : 

OsGOODB  Hall,  30tb  January,  185S. 

At  a  meeting  of  the  profession  this  day  hulden  in  purayince 
of  the  ntitice  fur  the  purpose  of  taking  into  consideration  the 
best  mode  of  expediting  references  afrer  decree :  it  was  moved 
by  Robert  A.  Harrison,  Esq.,  sec<inded  by  Adam  Crooks,  E^q. 

That  Robert  J.  Turner,  do  take  the  Chair.  And  on  motion 
of  Robert  A.  Harrison,  Esq.,  secoi  ded  by  John  Ruaf  Esq., 
Adam  Crooks,  Esq.,  was  ap{K)inted  Secretary. 

It  was  then  moved  by  John  R4)afyJS8q.,  seconded  by  Oeorge 
Morphy,  Esq.,  and  resolved :  That  W.  Vynne  Bac<tn,  Epq., 
John  Elector,  Esq.,  Adam  Crooks.  E^q  .Oeorge Hemings, Esq., 
and  William  Davis,  Esq.,  be  a  Committee  to  report  up(»n  the 
present  state  of  tbe  master's  office,  and  to  suggest  reforms 
— the  report  to  be  presented  to  an  adjourned  meeting  of  the 
profession  to  be  holden  at  Osgoode  Hall  on  Saturday  next  at 

Robert  J.  Turnbr, 
Chairman. 


the  hour  of  two  o'clock. 


LARCENY  AND  EMBEZZLEMENT. 


In  the  number  of  this  Journal  for  September  last,  we 
attempted  to  draw  the  distinction  between  larceny,  embez- 
zlement, and  breach  of  trust  When  doing  so  we  were 
conscious  of  our  inability  to  accomplish  the  object  satisfac- 
torily ;  but  rather  than  abandon  our  intention,  completed 
the  article.     The  distinctions  we  drew,  though  fine   as 
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oob-webs,  were,  we  thought  at  the  time;  and  think  still, 
supported  by  authority.  Since  then,  the  English  Legisla- 
ture passed  an  Act  for  the  criminal  punishment  of  Fraud 
by  bailees  or  trustees,  the  design  of  which  was  not  merely 
to  deter  from  the  committal  of  the  particular  offences  pro- 
vided against,  but  to  remove  difficulties  in  the  kw  of 
stealing.  It  appears  now  that  there  is  as  much  difficulty 
as  ever,  and  that  owing  to  hair  splitting,  criminals  are  still 
to  go  unwhipped  of  justice.  Mr.  Justice  Crompton,  in  a 
late  English  nisi  prius  prosecution  of  a  defaulting  banker's 
clerk,  is  reported  to  have  said,  '*  I  suppose  I  had  better 
merely  state  the  facts  to  the  jury ;  for  if  I  only  told  them 
as  much  about  the  law  as  I  understand  myself,  I  should 
tell  them  very  little  indeed.  No  human  being  knows  the 
exact  difference  between  embezzlement  and  larceny."  More 
is  the  pity  say  we,  and  earnestly  hope  that  something  will  be 
done  to  save  the  administration  of  justice  from  scandal  and 
the  just  contempt  of  every  man  of  common  sense.  We 
give  in  other  columns  a  singularly  able  article  from  the 
Solicitor's  Journal  and  Reporter  on  this  topic,  in  every 
word  of  which  we  agree,  and  all  of  which  we  commend  to 
the  attentive  perusal  of  our  readers. 


TERMS  IN  CHANCERY. 


Toronto, 


We  have  received  copies  of  the  Rules  lately  issued  by 
the  Court  of  Chancery  ;  and  only  regret  that  they  were  not 
before  us  when  our  ''  Sheet  Almanac  "  was  in  course  of 
preparation. 

The  following  must  be  substituted  for  the  terms  men- 
tioned in  the  Almanac. 

1.— TERMS  FOR  THE  EXAMINATION  OF  WITNESSES. 

From  the  first  Taesday  of  February  till  the 
Saturday  of  the  following  week ;  and 

From  the  firbt  Tuesday  of  September  till  the 
SAturday  uf  the  following  week. 

(From  the  fifRt  Wednesday  of  February  to  the 
following  Saturday  ;  and 
From  the  first  Wedne^sday  of  September  till  the 
fuilowiog  Saturday. 

(From  the  second  Tuesday  of  February  till  the 
following  Saturday ;  and 
From  the  sectind  Tuesday  of  September  till  the 
following  Saturday. 

(From  the  the  third  Tuesdav  of  February  till  the 
following  Saturday ;  and 
From  the  third  Tuesday  of  September  tiU  the 
following  Saturday. 

'  From  the  fourth  Tuesday  of  February  till  the 

fallowing  Saturday ;  and 
Fnim  the  fourth  Tuesday  of  September  till  the 
following  Saturday. 

From  the  first  Tueadny  of  March  till  the  follow- 
ing Saturday  ;  and 

From  the  first  Tuesday  of  October  till  the  fol- 
lowing Saturday. 


Niagara,.., 


EamiUon.,. ' 


Barrie, 


Cobourg,,,.' 


'  From  the  second  Tuesday  of  March  till  the  fol- 
lowing Saturday ;  and 
From  the  seoond  Tuesday  of  October  till  ihe 
following  Saturday. 

'  From  the  first  Tuesday  of  February  till  the  fol- 
lowing Saturday ;  and 
From  'the  firflt  Tuesday  of  September  till  the 
following  Saturday. 

I  From  the  seoond  Tuesday  of  February  till  the 
following  Saturday ;  and 
From  the  seoond  Tuesday  of  September  till  the 
following  Saturday. 

'From  the  third  'luesday  of  February  till  the 

following  Saturday  ;  and 
From  the  third  Tuesday  of  September  tiU  the 

following  Saturday. 

'  From  the  fourth  Tuesday  of  February  till  the 
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following  Saturday ;  and 
fo 


From  the  fourth  Tuesday  of  September  till  the 
following  Saturday. . 

(From  the  first  Tuesday  of  March  till  the  follow- 
ing Saturday ;  and 
From  the  first  Tuesday  of  October  till  the  follow- 
ing Saturday. 

'  From  the  second  Tuesday  of  March  till  tiie  fol* 

lowing  Saturday ;  and 
From  the  second  Tuesday  of  October  till  the 
following  Saturdajr. 


ComwaJi... 


2  —TERMS  FOR  THE  HEARING  OF  CAUSES. 

From  the  first  Monday  in  April  antil  the  Saturday  of  the 
following  week. 

From  the  first  Monday  in  November  until  the  Saturday  of 
the  following  week. 

Beginning  with  this  number,  the  Chancery  Terms,  like 
the  Common  Law  Terms,  and  other  dates  important  to  the 
profession,  will  be  noted  in  the  '*  Diary"  of  the  Law 
Juumal,  always  to  be  found  on  the  first  page  of  eftcb  issue. 


U.  C.  REPORTS. 


We  are  pleased  to  observe  the  marked  improvement  in 
the  Common'  Pleas  Reports,  and  to  discern  the  efibrts  made 
to  bring  up  arrears.  The  last  issue  (Nos.  5  &  6,  Vol.  VII,) 
contains  many  cases  decided  as  recently  as  last  term.  The 
Queen*s  Bench  Reports  still  continue  to  be  issued  with 
regularitv,  showing  the  desire  of  the  repoi  ter  to  preserve — 
wmit  he  has  deservedly  earned — the  reputation  of  being  dili- 
gent in  the  performance  of  his  duties.  The  last  number  of 
the  Chancery  Reports,  (Nos.  5  &  6,  Vol.  YI  )  contains  the 
new  orders  in  Chancery,  regulating  the  examination  of  wit- 
nesses and  the  hearing  of  causes. 


LAW  SOCIETY  OF  UPPER  CANADA. 


HILARY  TBRM— 2lBT  VIOTORTA. 


During  the  present  term  the  following  gentlemen  passed 
the  final  examination  previous  to  their  call  to  the  bar  : — 
Edward  Taylor  Dartnell ;  Emestus  Cronibie,  M.  A. ;  C.  E. 
English,  M.A. ;  Thomas  Hodgins,  LL.B.  And  the  fol- 
lowing gentlemen  previous  to  their  admission  as  Attorneys  : 
Simpson  Hackott  Graydon,  H.  Massenburg,  and  W.  Ring. 
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IMPORTANT  TO  MUNICIPALITIES. 


There  is  an  impression  that  it  is  not  morally  nrrong  for 
a  memher  of  a  Municipal  Corporation  to  be  a  party  inte- 
rested in  contracts  with  the  Corporation.  The  desire  to 
benefit  by  such  contracts  is,  however,  in  a  great  measure 
restrained  by  certain  l^al  disabilities  attached  thereto.  It 
is  generally  known  that  the  existence  of  such  an  interest  is' 
sufficient  to  disqualify  the  person  interested  from  being  a 
member.  But  it  is  undecided  whether  a  person  once 
elected  and  afterwards  becoming  interested  in  such  a  con- 
tract thereby  forfeits  his  seat.  The  spirit  of  the  Municipal 
laws  and  the  advance  of  public  policy  would  eeem  alike  to 
demand  this  result.  Without  expressing  an  opinion  either 
one  way  or  the  other  we  have  much  satisfaction  in  adverting 
to  a  case  reported  elsewhere  (^CoUina  v.  Swindle^  p.  42), 
wherein  the  Court  of  Chancery  refused  an  account  of  part- 
nership dealings  between  plaintiff  and  defendant,  it  being 
shown  that  the  partnership  was  effected  for  the  execution  of 
public  works  for  a  Municipal  Corporation^  of  which  plaintiff 
was  a  member  at  the  time  contract  was  made.  A  decision 
like  this  will,  we  are  sure,  meet  the  approbation  of  every 
honest  man  in  Canada. 


SPRING  CIRCUIT,  1858, 


« 


« 


« 


« 
« 


EASTKBN— MR.  JUSTIGB  BURNS. 

Cornwall Tuesday 6th   April. 

BnKskville Wednesday 14th 

Perth Thursday 22nd 

Ottawa Thursday 29th      " 

L'Orignal Monday 10th  May. 

MIDLAND-OHIEF  JUSTICE  COMMON  PLBAS. 

Belleville Monday 8th  March. 

Kingston Wednesday 24th     " 

Picton Wednesday 7tb  April. 

Cnbourg. Tuesday 13th 

Peterborough Tuesday 27th 

Whitby Tuesday 4th  May, 

HOME— MR.  JUSTICE  MoLEAN. 

Nia^ra Tuesday 16th  March. 

Merrittsville Tuesday 23rd 

Hamilton  Tuesday 30th 

Milton Tuesday 20th  April. 

Barrie Tuesday 27th     " 

Owen  Sound Tuesday 4th  May. 

OXVORD— MR.  JUSTICE  HAGARTT. 

Brantford Monday 8th  March. 

Woodstock Wednesday 17th     " 

Guelph Friday 26th     " 

Berlin Monday 5th  April. 

Stratford Monday 12th 

Cayuga Tuesday 20th 

Simcue Tuesday 27th 

WESTERN— ;  HE     HlSr  JU6TICB  OV  UPPER  CANADA. 

London Tuesday 16th  March. 

St.  Thomas Tuesday 6th  April. 

Chatham Toesday 13th     " 

Sandwich Friday 23rd     *' 

Sarnia Tuesday 4tb  May. 

Gbderich Tuesday 11th    *' 

TORONTO-MR.  JUSTICE  RICHARDS. 

Monday 12th  April. 


« 
« 


TO  SUBSCRIBERS. 


Subscribers  who  desire  to  save  one  dollari  or  one-fiflh  of 
their  subscription  money  for  the  current  volume,  are  re- 
quired to  make  remittances  before  the  issue  of  our  March 
number;  for  every  subscription  paid  after  that  period  must 
be  five  dollars,  and  no  less. 

The  attention  of  subscribers  is  also  particularly  directed 
to  the  announcement  on  our  first  page,  that  a  business 
card  not  exceeding  four  lines  and  subscription  for.  one 
year,  is  only  six  dollars. 

Subscribers  in  arrear  for  Volumes  II.  or  III.  are  respect- 
fully requested  to  make  remittances  tcithouf  further  delay ^ 
and  so  save  the  proprietors  of  this  Journal  the  disagreeable 
necessity  of  having  recourse  to  a  Court  of  Law  for  the  re- 
coveiy  of  their  demands.  The  aggregate  of  the  sums  now 
outstanding  is  very  large,  and  while  the  prompt  payment 
of  a  small  debt  cannot  be  of  any  moment  to  the  individual| 
delay  at  this  time  seriously  affects  the  proprietors  of  the 
Law  Journal. 

We  think  it  necessary  to  mention  that  the  Index  issued 
with  our  last  number  is  for  Volume  II.  and  not  III.  of  this 
Journal.  The  Index  for  the  latter  Volume  is  now  in  hand, 
and  will  be  issued  at  the  earliest  possible  period.  With 
this  Number  the  title-page  to  Volume  II.  is  mailed  to  such 
subscribers  as  were  on  our  list  when  that  Volume  was  pub- 
Ibhed.  It  ought  to  have  accompanied  the  Index;  but 
through  an  oversight  was  forgotten.  No  difficulty,  how- 
ever, can  arise;  for  any  binder  will  understand  where  to 
place  the  title-page  and  Index. 

A  LEGAL  CURIOSITY. 


The  following  description  of  Mr.  Bellew,  the  well-known 
preacher,  who  came  as  an  insolvent  debtor  before  the  Coanty 
Court  judge  at  Canterbury  on  the  13th  inst,  is  a  cariosity  in 
its  way : — "  John  Cbippindall  Montesqaieu  Higji^in  (from  the 
year  1846  bavins  assumed  his  maternal  name  of  Bellew,  also 
sued,  committeaand  detained  as  John  Chippenditll  Mo  tes- 
qaiea  Bellew),  formerly  of  St.  Mary  Hall,  Oxford,  OzfordHbire, 
undergradaate,  then  of  King-street,  St.  James's  Middlesex, 
then  of  Femacres-cottage,  Fulmer-cummon,  near  Slough, 
Bucks,  gentleman,  in  no  profession  or  employ,  then  of  South- 
gate,  Middlesex,  then  of  Eastbourne,  Sossez,  then  cf  Worces- 
ter, Wnrcestersbire,  clerk  in  holy  orders,  then  of  Presoot,  Lan- 
cashire, clerk  as  aforesaid,  then  of  Albert-terrace,  Bayswater, 
Middlesex,  then  for  three  months  living  on  board  ibe  Hotspur 
ship,  en  route  for  the  East  Indies,  then  of  St.  John's  Cathedral, 
Calcutta,  East  Indies,  chaplain  in  the  service  of  the  Hon.  East 
India  Company,  and  for  a  few  days  while  there  having  sn  ex- 
hibition descnptive  of  Nineveh,  and  lecturing  thereon,  then 
for  three  months  living  on  board,  first,  the  HindoHan,  and- 
afterwards  the  Vedis  ship,  proceeding  from  Calcutta  to  Ens^ 
land,  then  of  Glencoe-house,  St.  Juhn's-wood,  and  afterwards 
of  2,  MarItx>rougb-terrace,  St.  John's-wood,  then  of  25,  Thurloe- 
sqoare,  Brompton,  all  in  Middlesex  ;  assistant-minister  of  St. 
Philip's  Church,  Regent-street,  Middlesex,  aforesaid,  also  au- 
thor of  two  volumes  of  sermons  and  next  and  late  of  the  Rose 
Inn,  Canterbury,  Kent,  same  calling,  a  prisoner  in  the  gaol  of 
Canterbury,  in  the  county  of  Kent. — Law  Timet, 
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DIVISION     COURTS. 


OFFICERS  AND  SUITORS. 


ANSWERS  TO  QUKRIBS. 


Jh  the  Editors  of  t?ie  Law  Journal,  Toronto, 

Ovren  Sound,  December  14tb,  1857. 

Gbntlkmen, — A  grateful  reader  of  the  Joumal,  I  beg  to  ask 
at  Tour  hands  a  full  definition  of  the  ninth  item  in  the  Sche- 
dule of  B'liliffs' fees,  reading,  '*  Every  Schedule  of  property 
feiaed,  return,  including  affidavit  of  appraisal.'' 

Under  the  ^izth  item  touching  milaa^,  and  on  thesapposi- 
tion  that  bailiff  cau/c{  not  serve  upon  his  Jirsi  essay  to  do  80» 
is  he  entitled  to  be  paid  for  his  travel  upon  that  occasion,  to- 
gether with  any  subsequent  necessary  travel,  if  h«  shoo  Id 
ultimately  succeed  in  serving?  And  in  connection  with  this,  and 
remembering  that  the  fee  fund  and  the  Clerk  is  paid  for  alias 
and  even  pfuries  sammonses,  I  would  further  ask,  is  bailiff 
entitled,  under  the  present  Schedule,  to  mileage  performed  in 
aHempting  to  serve  the  fii'st  issue  or  issues,  when  service  is 
ult  miicely  made ;  or  is  he  (who  does  the  hardest  part  of  the 
work)  the  only  one  that  the  Legislature  enacts  shall  get  no- 
thing for  his  laUmr  ? 

I  have  been  drafting  a  tariff  of  fees  for  submission  to  Par- 
liament, and  as  I  am  curious  to  know  the  character  of  the  ob- 
jections (if  any),  yourselves  and  Judge  Jones  (if  he  will  not 
be  offended  at  my  supposing  that  he  may  notice  the  matter 
again,)  will  offer  to  one  item  in  its  new  dress,  I  here  insert  it. 

**  Where  plaintiff  or  his  agent  will  be  satisfied  with  bailiff's 
return,  that  he  (bailiff)  doee  nut  know  of  any  property  whereoo 
to  levy,  bailiff  to  be  entitled  to  his  return  fee  (3d).  But  if 
plaintiff  or  his  agent  indicates  where  defendant's  goods  can  be 
found,  or  if  plaintiff,  or  his  agent  requires  bailiff  to  go  in  quest 
of  them  (the  >|^)d8),  and  if  no  goods  be  found,  that  then  bailiff 
be  entitled  to  necesHary  mileage." 

In  regard  to  service  of  summonses  I  have  observed  the  same 
principle,  ftir  example,  the  plaintiff  is  required,  by  rule,  U) 
address  of  defendant,  and  my  tariff  provides  that  if  defendant 
be  n<it  found  iu  the  Divisiun,  or  to  have  been  in  it  at  the  time 
of  plaintiff  entering  suit,  that  then  plaintiff  shall  pay  mileage 
to  the  place  he  indicated. 

Trusting  that  I  shall  not  be  deemed  over  officious  for  sug- 
gesting the  appMiintment  of  one  .of  the  respectable  young  law- 
yers here  as  resident  agent  for  the  LawJournal,  and  wishing  you 
and  it  marked  success, — I  am,  gentlemen,  your  most  obedient 
servant, 

Paul  Dunn. 

It  would  be  rather  difficult  to  give  a  fiill  definition  of  the 
item,  **  Every  Schedule/'  &o.,  without  some  practical  ac- 
quaintance with  the  duty  or  some  supposed  case  being  put. 
Reading  it  in  conne<*tion  with  the  clauses  of  the  Act,  it 
would  probably  be  held  to  apply  to  cases  of  seizure  under 
attachment,  and  such  seizures  only. 

It  is  clear  that  the  Bailiff  is  entitled  to  mileage  only  iu 
case  of  service.  A  previous  trip  or  trips  in  attempting  to 
serve,  the  Bailiffcannot  charge  for  or  include  in  computation 
of  mileage.  The  oath  is  that  the  officer  travelled  (So  many) 
miles  to  make  sw  h  Sf*rvice, 

To  Mr.  Dunn's  proposed  tariff  we  would  not  object 

To  the  Editors  of'&te  Law  Joumod. 

Derry  West  Cottage,  15th  Dec,  1857. 
Qkntlcven, — In  your  last  issue,  I  see  a  request  asked  by 
Mr.  Baker,  Clerk  of  a  Division  Court,  your  opinion  upon  the 
2d  se.  tion  of  2d  Vic.  cap  63,  whether  the  words  "  or  in  any 
other  Court  of  Law  or  Equity  in  Upper  Canada"  apnly  to  Divi- 
aion  Courts.    I  presume  by  your  reply  that  agents  are  prohi- 


bited to  appear  in  behalf  of  saitors  in  Division  Courts  as  for- 
merly. If  so,  you  will  have  the  kindness  to  give  your  opinion 
upon  the  meaning  of  the  30th  and  36th  aeotions  of  20  Vio. 
cap.  60. — Your  obedient  servant,  J.  T. 

We  do  not  metn  to  say  that  agents  are  prohibited  from 
appearing  for  suitors ;  but  we  certainly  are  of  opinion  that 
they  are  not  entitled  to  the  privileges  of  advocacy.  There 
is  a  material  distinction,  and  one  recognised  by  several  of 
the  County  Judges.  Before  the  20th  Vic.  cap.  23,  the 
Judge  acting  in  a  Division  Court  had  an  undoubted  right 
to  decline  hearing  unqualified  persons  as  advocates. 

The  20th  Vic.  cap.  60,  ("The  Temporary  Judicial  Dis- 
trict  Act,  1857,")  is  a  peculiar  enactment,  and  must  receive 
an  appropriate  constmction.  It  provides  for  the  adminis- 
tration of  justice  in  unorganized  tracts,  and  ex  necessUatef  if 
parties  have  advocates,  they  will  be  non-professional  men. 

But  even  if  th')  strict  view  be  taken,  there  is  nothing  in 
the  30th  or  36th  sections  that  militates  with  our  views. 
They  merely  recognise  a  simple  appearance  by  an  agent,  which 
in  our  opinion  may  be  in  any  Division  Court,  notwitlutand- 
ing  the  20th  Vic.  cap  23. 


Ih  the  Ediiors  of  the  Upper  Canada  Iomo  JournaL 

Gbntlembn, — Several  occurrences  have  taken  place  about 
which  myself,  and  I  know  several  others,  would  wish  to  have 
your  opinion.  By  sec.  3  of  the  "  Act  to  extend  the  jurisdic^ 
tion  of  the  Division  Curts  in  Upper  Canada,  1855,"  we  are 
obliged  to  receive  transcripts  from  any  Division  Court  in  Upper 
Canada,  when  they  are  to  be  treated  as  judgments  obtained  in 
the  Court  where  received ;  but  the  Act  is  silent  as  t«»  how  the 
money  should  be  disposed  of  when  paid  in  by  the  bailiff.  The 
framer  of  the  Act,  I  presume,  intended  that  the  Clerk  should 
remit-the  amount  of  the  nuit  and  costs  to  the  Clerk  who  sent 
the  tranKcript;  but  by  omitting  a  clause  to  that  effect,  much 
trctuble  has  been  caused.  Some  clerks  contend  that  the  plain- 
tiff must  call  for  his  money  ;  others  that  the  Clerk  who  sent 
the  transcript  must  send  an  order  from  the  plaintiff,  &c.  This 
I  conceive  to  be  making  obstacles  to  the  easy  working  of  an 
efficient  clause  in  the  Act  above  referred  to,  when  none  exists. 
Why  not  obtain  a  post  office  order  for  the  amount  (less  the 
cost  of  such  order)  and  mail  it  to  the  Clerk  of  the  Court  from 
whom  the  transcript  was  received  ?  In  almost  all  cases,  it 
would  oost  the  plaintiff  as  much  as  the  debt,  by  loss  of  time 
and  expense;*,  to  have  to  go  personally  for  his  money  ;  and  I 
am  sure  such  was  not  intended  when  the  Act  was  passed,  as 
it  would  in  fact  render  the  collecting  of  claims  at  a  distance 
almost  an  impossibility.  You  will  much  oblige  us  by  your 
opinion  as  to  the  bent  course  to  be  adopted  in  such  oases,  as 
we  all  wish  to  afford  every  facility  for  the  speedy  collection  of 
claims,  but  at  the  same  time  we  do  not  wish  to  incur  the  re- 
sponsibility of  having  to  remit  money  at  our  own  risk. 
I  remain,  gentlemen,  your  obedient  nervant, 

A  Clcrk  or  A  Division  Court. 

The  plain  duty  of  the  officers  of  the  Division  Courts  is  to 
assist  in  every  way  in  the  easy  working  of  the  Courts.  The 
idea  that  plaintiffs  must  present  themselves  personally  to 
Clerks  is  simply  absurd.  In  the  absence  of  an  express 
provision  on  the  subject,  we  should  say,  Ist,  that  the  Clerk 
who  transmits  the  transcript,  with  directions  to  have  the 
amount  when  made  remitted  to  him,  is  prima  faeie  the 
party  to  whom  the  money  should  be  paid.  2d,  that  if  he 
does  not  personally  receive  the  money,  it  may  be  trans- 
mitted in  such  manner  as  he  directs.  We  would  suggest 
the  following  practice: — When  a  Clerk  sends  a  transcript 
of  judgment  to  be.  acted  on  in  another  Divisioni  let  him 
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forward  with  it  an  order  to  *'  traiisiuit  the  money  when  inad* 
by  mail  in  Bank  notes,  or  by  Post-oflBce  order."  This  wi 
think  would  be  sufficient  authority  to  the  receiving  Clerk 
for  transmission  to  the  first-named  Clerk  of  the  money 
The  position  of  a  Division  Court  Clerk  is  somewhat  similar 
to  that  ot  an  attorney — he  is  at  all  events  under  bonds  to 
pay  over  monies,  and  is  not  like  an  ordinary  agent.  But 
if  such  order  was  signed  by  plaintiff^  both  Clerks  would  be 
perfectly  safe. 

In  a  former  article  (Vol.  2,  page  81)  we  entered  at  length 
on  the  duties  and  responsibilities  of  Clerks  in  the  payment 
o^er  of  monies^ — to  this  we  refer  our  querist  for  fun  her 
information. 


BAILIFFS'  F£ES. 

We  have  just  received  a  copy  of  a  Petition  to  the  Le<;is- 
lature  from  Division  Court  Bailift,  now  in  course  of  signa- 
ture, to  which  is  appended  a  proposed  schedule  of  feen 
copied  below. 

With  the  exception  of  the  third,  eighth,  thirteenth^  fif- 
teenth, and  eighteenth  items,  we  see  no  objection  in  sub- 
stance to  this  schedule,  and  with  some  few  alterations  in 
form  that  might  save  afler-doubts,  we  should  like  to  see 
it  become  law.  The  services  of  the  Bailifik  were  never 
fairly  paid  for,  and  what  they  ask  seems  reasonable  enough 

The  third  item  we  are  thoroughly  opposed  to.  It  would 
be  a  premium  to  carelessness,  and  might  open  a  door  to 
fraud.  The  fourth  item  is  sufficiently  large  to  embrace 
almost  eveiy  case  in  which  a  mileage  fee  would  be  properly 
claimable.  The  only  objection  we  have  to  the  eighth  item  is 
that  we  think  the  fee  too  much.  An  allowance  is  in  itself  rea- 
sonable, but  lOs-  would  be  enough — just  half  the  amount 
the  Sheriff  is  entitled  to.  The  thirteenth  item  is  objection- 
able on  obvious  grounds.  The  fifteenth  item  requires  some 
explanation.  If  it  is  meant  to  cover  the  BailifiTs  trouble 
Id  receiving  and  paying  over  money  merely,  we  think  2} 
per  cent,  would  be  ample.  The  eighteenth  item  we  also 
object  to. 

We  are  glad  to  see  that  the  question  has  been. taken  up 
with  vigor,  and  we  heartily  wish  the  Bailifiis  all  the  success 
they  are  entitled  to. 

Attending  Clerk's  office,  and  receiving  Writ  or  Proceedings 
of  any  kind,  each  3d. 

Fur  every  mile  neoesRarily  travelled  from  the  Clerk's  office 
to  serve  or  enforce  each  wnt  of  any  kind,  6d. 

Mileaee  performed  in  attempting  to  serve  or  enforce  the  first 
issue  or  issuer  of  any  writ,  to  he  chargeable  when  the  alias  or 
pluries  writ  is  served  or  en f< freed. 

Mileage  performed  in  attempting  to  serve  or  enforce  writ 
when  defendant  or  party  cannot  be  found  in  the  township  or 
place  indicated  by  the  plaintiff  or  other  party  to  be  charge- 
able. And  in  acting  under  writ  of  execution,  where  plaintiff 
or  party  will  be  content  with  bailiff's  return,  that  he  (bailiff) 
does  not  know  of  any  property  whereon  to  levy,  bailiff  to  be 
entitled  to  his  return  fee  only.  But  if  plaintiff  or  party  indi* 
cates  any  place  where  defendant's  or  other  party's  go^Kis  may 
be  found,  or  if  plaintiff  or  party  should  require  bailiff  to  go  in 
quest  of  gi>ods,  and  if  no  goodfs  be  found,  that  then  bailiff  be 
entitled  to  necessary  mileage. 

Service  of  writ,  when  required  to  be  personal,  Is ;  do.,  do., 
not  personal,  6d. 

T«iking  confession  of  judgment,  9d. 

Attending  CU^k's  ttffion  and  making  return  on  writ  or  pro- 
ceeding of  any  kiud,  3d ;  except  foreign  writ  or  proceediog-*- 
on  that  Is. 


At»eiidiii|i;  Court,  per  diem,  20^. 

Enforcing  writ  of  eieuutioii  or  attachment/Ss.,  exclusive  of 
necessary  disbursements  in  removing  pro|*erty,  &o. 

Schedule  of  pruperiy  seised,  return  (and,  w)^n  necessary, 
including  affidavit  of  appraisal),  2m  6d. 

Every  bond  (and,  when  necessary,  including  affidavit  of 
justification),  5s. 

Advertising  sale,  as  per  statute,  2s  6d. 

That  it  be  in  bailiff's  discretion  to  employ  a  bellman,  and 
that  if  he  does  so,  be  be  allowed  2s  6d  in  each  case. 

For  the  act  of  selling,  5  per  cent,  on  the  amount  realised ; 
but  not  to  apply  to  any  overplus  on  the  amount  to  be  levied. 

Collecting  money  under  execution,  5  per  cent. 

Arrest  of  the  person,  whether  under  process,  by  viva  voce 
«»rder  of  the  Court,  or  by  virtue  of  his  authority  as  peace 
officer,  IOh. 

C  rrving  delinquent  to  prison,  exclusive  of  all  necessary 
disbursements,  fid  per  mile. 

Each  return  required  by  statute  to  be  wade  at  each  Court, 
or  oftener,  20s. 

AMENDMENTS  IN  THeImVISION  COURTS'  LAW. 

We  have  had  sent  to  us  a  copy  of  the  Petition  to  the 
Legislature,  sugp^sting  certain  amendments  in  the  Division 
i  yourt  Law  We  shall  notice  the  subjects  embraced  at  the 
appropriate  time  

KEI£8  OF  OLBRK  ANU  BAILIFF  WHKN  OPFRNDKR  IS  IHPB180NKD  IN 

DKFAULT  OF  PaVMVNr  OF  A  RINK 

We  have  been  asked  to  notice  this  question.  It  is  sug- 
gested  to  us  that  **  fines  are  imposed  by  a  Judge  at  the  sit- 
tings  of  Court  where  a  party  is  guilty  of  contempt,  and  the 
offender,  either  unable  or  too  obstinate  to  pay,  goes  to  gaol. 
The  clerk  enters  the  order  for  the  fine,*  prepares  and  issues 
the  warrant  of  committal.  The  bailiff  arrests  and  brings  the 
party  to  the  cou  ty  gaol ;  but  there  is  nothing  specific  in  the 
Act  as  to  how  the  clerk  and  bailiff  are  to  be  paid,  and  in  a 
great  many  cases  they  get  no  pay  at  all.  The  fees  of  officers 
in  such  case  are  in  our  opinion  fairly  chai^reable  upon  the  fee 
fund  ooUections.  It  is  absolutely  necessary  to  the  proper 
conduct  of  business  that  Cou  ts  should  have  the  power  of 
punishing  persons  guilty  of  contempt  or  disturbing  the  pro* 
ceedings  of  the  Court.  This  power  is  given  by  the  Division 
(yourt  Act,  and  the  authority  for  deducting  the  fees  seems 
to  us  also  to  be  given. 

The  15th  section  of  the  D.  C.  Act  requires  an  account 
of  fines  levied,  **  deducting  expenses  of  levying,"  &o.,  and 
the  principle  of  payment  of  such  expenses  being  recognized, 
it  would  be  absurd  to  suppose  that  where  the  money  can- 
not be  made,  officers  are  themselves  to  bear  the  expense, 
the  proceeding  being  of  a  public  nature — one  to  compel  re- 
spect to  the  laws.  The  15th  section  indirectly  authorizes 
the  County  Treasurer  to  deduct  monies  disbursed  by  him 
**  on  account  of  the  Division  Courts  holden,"  &c.  Under 
this  power  it  is  that  the  printed  forms  of  quartt^rly  returns, 
&c.,  are  supplied  and  paid  for,  and  certainly  the  expense  of 
services  necessary  in  carrying  out  the  orders  of  a  Court, 
and  which  suitors  are  not  answerable  for,  must  be  deemed 
**  disbursements  on  account  of  the  Courts."  If  such  orders 
were  not  executed  the  Courts  would  soon  fall  into  contempt. 

Whenever  such  a  case  as  above  suggested  arises,  we 
would  recommend  clerks  to  specify  the  items  of  charge  and 
return  of  fees,  sending  a  receipt  for  the  same  to  the  County 
Treasurer.  We  have  no  doubt  that  the  disbursement,  if 
put  in  this  shape,  would  be  sanctioned  by  the  Inspector 
Grenerars  Department, 
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MANUAL    ON    THE    OFFICE    AND    DUTIES   OF 
BAILIFFS    IN    THE    DIVISION    COURTS. 

(Ar  the  Law  J(mr'ial,—3r  V .) 

[OONTINUBO  VBOM  PAOB  13,  VOL.  4.] 

THE   PRACTICE   ON   PROCERDINOS   BY  WAY   OF 

INTERPLEADER. 

It  is  provided  (see.  7  D.  C.  Ex.  Act)  that  it  shall  be 
lawful  for  the  Clerk  of  the  Coart,  upon  applicatioa  of  the 
officer  charged  with  the  execution  of  the  process  under 
which  property  has  been  seized,.  <' as  well  before  as  after 
action  against  such  officer/'  to  issue  summons  calling  before 
the  Court  out  of  which  such  process  shall  have  issued,  or 
before  the  Court  bolden  for  the  Division  in  which  the  seiz- 
ure has  been  made,  as  well  the  party  issuing  the  process  as 
the  pat-ty  making  a  claim  of  the  nature  before  specified. 

When  interpleader  process  is  issued  theefiect  is  to  arrest 
all  proceedings  in  any  action  that  may  have  been  com- 
menced against  the  bailiffs  connected  with  the  claim,  for  it 
is  enacted  that  ''  thereupon  any  action  brought  in  any  of 
her  Majesty*s  Superior  Courts  of  Record  in  Toronto  or  in 
any  local  or  inferior  Court  in  respect  of  such  claim  shall  be 
staved." 

Every  bailiff  deeming  it  necessary  to  seek  the  protection 
of  an  interpleader  should  act  promptly  in  the  suing  out  a 
summ<  ins.  He  has  in  certain  cases  the  choice  of  two  Courts 
in  which  to  proc  ed — the  Court  from  which  the  execution 
issued,  or  the  Court  holden  for  the  Division  in  which  he 
makes  the  seizure,*  when  it  happens  that  the  seizure  is 
made  in  another  Division.  The  application  to  the  Clerk 
should  be  in  writing,  and  care  should  be  taken  to  obtain 
the  correct  name  and  address  of  the  claimant;  the  goods 
claimed  should  also  be  specified,  and  the  reasonable  value 
set  down  to  guide  the  Clerk  in  rating  the  fees,  and  for  the 
information  of  the  Court.  The  date  of  the  seizure  should 
also  be  named.  The  following,  or  a  form  to  the  like  effect, 
would  answer : — 

BAIL1FP9  APPLICATION  FOR  INTBEPLBADRB  SUMMONS. 

In  the  Divis  on  Court,  County  of 

Between  A.  6.,  Plaintiff, 
and 
C.  D.,  Defendant 

By  virtue  of  a  writ  of  execution  (or  "  attachment")  in  thin 
cause,  dated  the  day  of  ,  185  ,  from  this  Court,  I  did 
on  the  day  of  185  ,  peize  and  take  in  execution,  (specify 
goods,  ehaifels,  dhc,  claimed)  as  the  property  of  the  defendant, 
the  following  leo^'ds  and  chattels,  viz.,  one  hnr^e  and  cow,  &c., 
the  whole  ab<>ut  the  value  of  pounds.  E.  F.,  of  the  town- 
ship of  ,  &c.,  now  claims  the  same  as  his  property.  You 
will  therefore  be  pleased  to  issue  an  interpleader  summons  to 
the  plaintiff  and  to  the  said  £.  F.,  according  to  the  statute  in 
that  behalf. 

To  Clerk  of  the        Division  Court,  County 

Dated,  &c.  Bailiff. 

The  Court  fees  are  payable  in  the  first  instance 
by  the  bailiff,  and  will  in  general  be  regulated  by  the 
value  of  the  goods  seized ;  but  if  the  claim  be  afterwards 
dismissed,  '*  the  costs  of  the  bailiff  shall  be  retained  by  him 
out  of  the  amount  levied,  unless  the  Judge  shall  otherwise 
order."     (Rule  54  ) 

With  regard  to  the  costs  of  an  interpleader  proceeding, 
it  is  only  necessary  to  say  that,  as  a  general  rule,  they  will 


abide  the  result  of  the  suit.  If  the  claimant  had  no  suffi- 
cient ground  for  his  claim,  he  will  have  to  pay  them. 
Should  he  succeed  in  making  good  his  claim,  the  execution 
creditor  will  have  to  pay  the  costs.  In  certain  cases  it  may 
be  that  costs  will  be  divided  between  the  contending  par- 
ties, 01  ordered  to  be  paid  out  of  the  proceeds  of  the  pro- 
perty seized.  The  bailiff  will  not  have  to  pay  the  costs  in 
any  case  unless  he  appears  to  have  acted  m  an  improper 
manner ;  and  the  Judge  may  therefore  think  it  proper  to 
let  him  bear  the  costs  of  the  proceeding. 

Interpleader  summonses  are  to  be  served  in  the  same 
manner  as  the  ordinary  process  of  the  Court.     (Rule  53.) 


LARCENY  AND  EMBEZZLEMENT. 


Many  perosns  probably  supposed  that  when  the  Act  for 
the  punishment  of  fraudulent  trustees  was  passed,  it  would 
put  an  end  to  the  gross  legal  anomalies,  by  virtue  of  which 
some  of  the  most  serious  crimes  against  property  frequently 
escaped  with  entire  impunity.  The  measure  was,  no  doubt, 
in  many  respects,  an  excellent  one  ;  but  the  reports  of  the 
trials  on  the  winter  gaol  delivery  show  that  it  did  not  suc- 
ceed in  banishing  all  chicanery  and  absurdity  from  what 
is  probably  the  most  important  branch  of  the  criminal  law — 
the  law  of  thcfb.  To  an  ordinary  apprehension,  few  things 
are  more  astonishing  than  the  fact  that  lawyers  should  see 
any  difficulty  in  defining  theft.  '<  I  hear,''  said  Dr.  John- 
son, *' of  a  cow,  and  I  define  her — <  animal  quadiupes 
ruminans,'  &c.  But,  sir,  cow  is  plainer."  In  somewhat 
the  same  way  jurors  must  often  regret  that  the  simplicity 
of  the  eighth  commandment  should  be  marred  by  the 
intricacies  of  the  law  of  possession,  felonious  intent,  and 
asportavU,  The  strangely  unsatisfactory  state  in  which, 
even  with  the  benefit  of  the  Act  to  which  we  have  referred 
the  law  still  remains  upon  this  subject,  received  a  strong 
illustration  from  a  case  tried  last  week  at  Lincoln  before 
Mr.  Justice  Crompton.  A  man  named  Wright  had  been 
in  the  employment  of  a  banking  company  at  Boston,  which 
had  a  branch  establishment  at  Wainflcet,  over  which  he 
presided.  His  business  was  to  receive  the  payments  of 
depoaitors  over  the  counter,  and  to  pay  cheques,  on  the 
other  hand,  across  it,  and  he  was  from  time  to  time  fur- 
nished by  the  bank  with  such  sums  as  were  necessary, 
beyond  his  receipts,  to  enable  him  to  make  these  payments. 
He  transmitted  weekly  accounts  to  the  bank,  in  which  he 
debited  himself  with  the  sums  which  he  had  received,  either 
from  customers  or  from  Boston,  and  credited  himself  with 
the  amounts  which  he  had  paid.  At  considerable  intervals 
a  committee  of  the  proprietors  used  to  come  and  verify  the 
accounts,  by  examining  the  cash  in  the  strong  box  ;  and 
they  kept  a  key  of  it,  rather  for  the  purpose  of  asserting 
their  title  than  for  actual  use.  They  made  a  visit  for  this 
purpose  in  the  course  of  last  autnmo,  at  a  time  when  the 
prisoner,  by  his  own  account,  ought  to  have  had  in  hand  a 
balance  of  upwards  of  £3,000.  When  they  arrived  he 
called  thetn  aside,  and  told  them  in  the  plainest  manner, 
that  he  had  appropriated  to  his  own  purposes  considerably 
more  than  £2,000  of  the  balance  due,  and  he  repeated  the 
same  statement  before  the  magistrates.  To  most  men  it 
would  seem  hard  to  imagine  a  siujpler  case  of  theft ;  but  to 
the  law  this  conduct  presented  a  problem  of  a  very  formi- 
dable kind.     A  verhosa  et  grandis  epiatoia,  in  the  shape 
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of  uii  iuJictmeiity  ooutainin^  tourteoii  counts,  was  scut 
down  to  Lincoln  frou)  a  London  ojicinay  which  certainly 
did  not  in  this  instance  deserve  the  the  title  of  njirina 
brfvinm.  The  first  ten  counts  charged  the  prisoner  with 
emhczzleuieut — ^soinetinies  as  a  clerk ;  sometimes  as  one 
actinjx  in  the  capacity  of  a  clerk  ;  bometimes  as  the  servant 
of  the  bank  ;  sometimes  as  the  servant  of  the  public  officer 
of  the  bank ,  and  the  £2,000  was  described  w^ith  an  equal 
prodi*:;ality  as  beinpj  the  property  of  four  or  five  different 
peuplc.  Finally,  four  other  counts  were  added,  framed  on 
the  Act  for  punishing;  fraudulent  trustees.  This,  however, 
was  but  the  beginning  of  troubles.  When  the  prisoner's 
guilt  had  been  duly  proved,  a  display  took  place,  which 
lazy  journalists  usually  describe  by  the  phrase  *'a  legal 
discussion  of  considerable  length  ensued/'  Wc,  unfortu- 
nately, must  not  shelter  ourselves  under  so  convenient  an 
euphemism.  The  question  was,  whether  there  was  any, 
and  what,  evidence  to  go  to  the  jury  on  any,  and  which  of 
the  fourteen  counts.  It  was,  in  the  first  place,  unanimously 
agreed,  that  the  late  Act  would  not  apply,  partly  because 
it  was  not  retrospective,  and  partly  because  the  prisoner 
could  not  be  looked  upon  either  as  a  bailie  or  a  trustee  ;  \ 
but  upuu  the  counts  charging  embezzelment,  there  arose  a  ■ 
a  great  debate  As  the  charge  was  embezzlement,  it  was 
competent  to  the  jury  to  convict  of  larceny,  and  the  ques- 
tion was,  whether  the  evidence  proved  the  one  or  the  other 
crime  ^Embezzlement  is  the  appropriation  by  a  servant  of  I 
money  received  on  his  master's  account  before  it  reaches  | 
bis  master's  possse&ion.  If  the  money  be  taken  afterwards 
the  offence  is  larceny.  In  this  instance,  therefore,  if  the  | 
prisoner  put  into  his  pocket  the  money  of  the  customers  as 
fast  as  they  paid  it  over  the  counter,  his  crime  would  be 
embezzlement :  but  if  he  put  it  into  the  strong  box  and 
then  took  it  out  again,  it  would  be  larceny ;  and  in  the 
same  way,  if  he  could  be  shown  to  have  taken  the  money 
sent  to  him  from  the  Boston  bank,  he  would  also  be  guilty 
of  larceny.  All  that  could  be  shown  was,  that  by  some  one 
or  all  of  these  methods  he  had  fraudulently  possessed 
himself  of  upwards  of  X2,000  ;  but,  inasmuch  as  his  pilfcr- 
inir  h  id  extended  over  several  years,  it  was  impossible  to 
say  that  any  particular  sum  had  been  taken  in  any  particu- 
lar manner;  and  thus  it  seemed  doubtful  whether  the  pro- 
secution had  succeeded  in  proving  anything  more  than  an 
alternative  case  against  the  prisoner —  in  proving  namely, 
that  he  had  either  embezzeled  or  stolen  the  property, 
thou<;h  it  still  remained  uncertain  which  of  the  coui-ses  he 
had  taken.  If  this  were  so,  the  prisoner  would  be  entitled 
to  an  acquittal.  Mr.  Justice  Cnimpton,  however,  ruled, 
that  as  the  peculations  bad  extended  over  such  a  length  of 
time,  the  strong  improbability,  that  all  the  money  should 
have  been  taken  before  it  was  put  into  the  strong  box, 
afforded  evidence  from  which  the  jury  might  infer  that 
some  of  it  was  taken  out  of  the  strong  box  itself,  and  the 
jury  having  drawn  the  required  inference  the  man  was  con- 
victed of  larceny  from  his  master,  and  sentenced  to  ten 
years*  penal  servitude  accordingly. 

This  result,  was  no  doubt,  perfectly  satisfactory,  but  it 
shows  a  state  of  things  which  is  very  much  the  reverse.  If, 
instead  of  stealing  the  money  at  different  times,  the  priso- 
ner had  stolen  one  large  note  for  the  whole  anlount,  and  if 
the  same  uncertainty  as  to  the  nature  of  his  offence  had 
prevailed,  he  would  have  been  acquitted;  not  because  any 


human  being  could  ice!  a  kIihiio  oI  doubt  a>  ti.  h\>  ^uht, 
but  because  it  would  have  remained  doubtful  which  he  had 
done  of  two  things  admitting  of  no  moral  difference  what- 
ever, whilst  the  legal  diflFerencc  between  them  can  hardly  be 
recognised,  except  by  a  most  practised  eye.  '*  I  suppose," 
said  the  judge  to  the  counsel  in  the  case,  "  I  had  better 
merely  state  the  facts  to  the  jury,  for  if  1  only  told  them  as 
much  about  the  law  as  I  understand  myself,  I  should  toll 
them  very  little  indeed.  No  human  being  knows  the  exact 
difference  between  embezzlement  and  larceny."  Surely 
this  suggots  the  necessity  for  taking  a  course  which  ought 
to  have  been  taken  long  ago.  These  wretched  distinctions 
all  turn  upon  an  unmeaning  theory,  or  ghost  of  a  thcdry^ 
about  what  is  called  possession.  In  the  eyes  of  sopu-body, 
of  whom  we  know  nothing  except  that,  whoever  ho  was,  he 
lived  in  an  indefinite  period,  ranging  over  the  loth,  14ih, 
and  15th  centuries,  it  was  essential  to  the  conception  of 
larceny,  that  goods  should  be  taken  out  of  the  owner's 
**  possession ; "  and  this  unfortunate  phrase  has  hiiui:t<d 
the  courts  and  perverted  justice  ever  since.  There  is  pos- 
session in  tact  and  constructive  possession ;  there  are  eases 
in  which  sonubddy  else's  possession  is  your  Possession,  and 
there  are  other  eases  in  which  it  is  not.  \(iur  possession 
may  sufl'er  all  sorts  of  changes;  soinetinjes  you  lend  it, 
sometimes  you  give  it  up;  soiiietiiues  you  eede  it  simply; 
sometimes  in  a  '*  qualified  "  manner.  In  short,  it  is  a  sort 
of  legal  will-o'  the-wisp,  which  has  no  other  occupation  than 
that  of  giving  thieves  a  chance  of  escape,  and  leading 
honest  men  into  the  mire.  Why  cannot  we  exorcise  this 
most  absurd,  and  yet  most  mischievous  of  perturbed  spi- 
rits ?  Why  should  not  a  short  Act  be  passed,  giving  an 
entirely  new  and  reasonable  definition  of  theft,  which  would 
cover  not  only  larceny,  but  embezzlement,  and  pcrhnps 
fal«e  pretences  as  well,  and  providing  that,  after  its  p,  .--s- 
ing,  the  whole  commcm  law  upon  the  subject  should  at 
once  cease  and  determine  ?  The  objection  usually  is,  that 
this  would  be  to  codify  "  the  common  law,"  which  it  is  said, 
would  be  a  fruitful  parent  of  woes  unnumbered  to  the  whole 
commonwealth — as  if  the  law  of  treason,  and  the  law  of 
inheritence,  had  not  been  codified,  and  as  if  Magna  Charta 
itself  was  not  an  example  of  the  same  process.  Indeed,  we 
might  go  even  further  back,  and  appeal  to  William  the 
Conquerer,  who,  in  thfe  fourth  year  of  his  rei«:n,  to  the 
great  gratification  of  his  subjects,  codified  the  whole  com- 
mon law  of  the  laud,  by  the  oaths  of  twelve  knights  from 
each  shire. 

The  truth  is,  that  there  is  no  part  of  the  law  which 
stands  so  much  in  need  of  codification  as  the  common  law, 
and  common-law  definitions  of  crime  probably  need  it  more 
than  any  other  branch  of  it. — Solicitors*  Journal  and 
Reporter, 


The  New  Rules,  Orders,  and  Instructions,  for  regulating 
the  Practice  of  the  Court  of  Probate  in  England,  have  been 
issued.  They  fill  no  less  than  108  large  folio  pages.  They 
are  in  three  series  : — 

Ist.    Rules,  &c.,  for  the  contentious  business. 
2nd.  Rules,  &c.,  for  the  non-contentious  business. 
3rd.    Rules,  &c.,  for  the  District  Registrars. 

— Law  Times, 
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QUEEN'S    BENCH. 

(Hilary  Term,  20th  VictorU.) 

(Reported  by  C.  RoBlvsocr,  Ebq^  Barruter<it-Law.) 

Fbbbis  et  al.,  Executbix  and  Executor  or  Adam  Fbbbis,  the 
TouMGER,  V.  The  Great  Western  Railway  Compaat. 


AcMon  bj  executors  for  death  of  testator  caused  by  defendants*  negligent 
Meaanre  of  dam^^ea — TnterrOfeatoriee  proposeti  by  defendants  to  plalutiffH  after 
iasae  Joined,  as  bearing  ap<>n  the  qnestinn  of  dHmagos— How  Cu-  allowable  and 
when  they  t^honld  be  proposed — Form  and  nature  of  such  interrogatoi-les — When 
•nd  how  objections  should  be  made. 

In  this  case  an  application  was  made  in  Chambers,  on  the  6th 
of  Aagast,  1857,  to  admiDister  interrogatories  to  the  plaintiffs  un- 
der the  Common  Law  Procedare  Act,  1856,  section  176. 

The  Action  was  brought  under  the  statutes  10  &  11  Vic,  ch.  6, 
against  defendants  for  alleged  negligence  which  occasioned  the 
death  of  the  testator. 

The  general  issue  was  pleaded,  and  issue  joined  thereon  on  the 
80th  of  June. 

The  testator  was  a  practising  attorney  and  barrister  in  the  Pro- 
tince,  and  was  killed  on  the  12th  March,  1857,  by  an  accident 
which  occurred  on  the  defendants'  line  of  railway. 

The  plaintiffs  claimed  £15,000  damages  as  a  compensation  to 
his  widow  and  child. 

The  defendants*  solicitor  made  affidavit  that  he  believed  the  de- 
fendants wou'd  derive  material  benefit  if  the  plaintiffs  should  be 
required  to  answer  certain  iuterrogatories,  which  be  desired  to  be 
allowed  to  propose  :  and  he  swore  that  the  defendants  had  a  good 
defence  upon  the  merits,  and  that  the  discovery  was  not  sought 
for  the  purpose  of  delay. 

The  interrogatories  were  as  follows: 

1.  Asking  for  a  copy  of  testator's  will. 

2.  Inquiring  what  amount  of  assets  the  plaintiffs  had  realized, 
over  and  above  all  debts  and  liabilities  doe  by  the  testator. 

3.  What  property  the  plaintiffs  have  under  their  control  as  ex- 
ecutors, not  disposed  of,  and  not  included  in  the  last  interrogatory. 

4.  Who  were  legatees  and  devisees  under  the  will,  ^  and  the 
amounts  which  they  would  respectively  derive  under  it.  ^ 

5.  Whether  any  of  the  legatees  or  devisees  had  any  further  ex- 
pectations, reversions,  or  interest,  not  included  in  the  preceding 
interrogatories,  and  which  might  be  derivable  from  any  other  real 
or  personal  estate  in  which  the  testator  had  an  Interest ;  and  to 
set  them  forth  fully,  and  their  value. 

6.  Whether  Mrs.  Ferrie  (the  widow)  and  the  child  with  which 
she  was  pregnant,  in  case  one  should  be  born,  had  any  interest, 
claim  or  rights,  out  of  any  property  whatever,  in  right  of  the  tes- 
tator, and  not  included  in  the  interrogatories,  or  from  any  source 
whatever,  and  to  state  such  interest. 

The  plaintiff's  attorney,  in  oppositionf  made  affidavit,  that  on 
the  80th  of  June  the  defendants  pleaded  not  guilty  only,  and  issue 
was  joined  on  the  same  day ;  and  he  contended  that  the  defendants 
should  have  made  this  application  before  pleading. 

He  objected  also  that  the  interrogatories  were  not  such  as 
should  be  allowed  to  be  put 

The  defendants  desired  the  information,  as  bearing  upon  the 
question  of  damages. 

Robinson,  C.  J. — As  the  information  is  not  desired  for  the  pur- 
pose of  guiding  the  defendants  in  pleading,  but  only  for  the  pur- 
pose of  enabling  defendants  to  shew  matter  inreduotion  of  damages, 
in  case  a  verdict  should  pass  against  them,  it  can  be  of  no  conse- 
quence when  the  application  is  made. 

I  cannot  say  that  I  perceive  dearly  the  object  of  all  the  in- 
quiries. For  instance,  as  the  defendants  do  not  dispute  the  fact 
of  the  plaintiffs  being  executors,  I  do  not  see  why  they  sho.uld 
desire  to  see  the  will ;  but  if  they  do,  and  it  would  be  proper  for 
the  court  to  grant  it,  the  application  I  think  should  be  made  in 
the  matter  directed  by  the  176th  clause — merely  to  compel  a  pro- 
duction for  inspection. 

The  other  interrogatories  are  probably  intended  to  elicit  an- 
swers, which  may  tend  to  shew  that  the  widow  is  amply  provided 
for  under  the  will,  and  considering  the  condition  of  the  estate.  It 
appears  to  me  that  such  information  has  not  that  bearing  upon 


the  merits  that  entitles  the  defendants  to  the  discovery  sought  for, 
since  the  object  of  the  law  is  not  to  afford  or  withhold  compensa- 
tion, in  case  of  such  accidents,  according  to  the  necessities  of  the 
parties  damnified  by  the  negligence,  but  according  to  the  loss  real- 
ly sustained.  And  I  do  not  see  any  fair  pretence  for  exacting 
from  the  plaintiffs  that  di^cloure  of  all  the  affairs  of  the  estate 
which  such  interrogatories  call  for. 

I  refer  the  defendants  therefore  to  the  court,  if  they  desire  to 
persist  in  the  application.  Costs  of  opposing  the  application  to 
be  costs  in  the  carse. 

Irving^  in  this  term  obtained  a  rule  to  shew  cau^^e  why  the  de- 
fendants should  not  have  leave  to  administer  the  interrogatories. 

Patterton  shewed  cause.  Bfcher^  Q.  C,  supported  the  rule, 
citing  Blake  v.  North  Midland  Railwagr  Co.  18  Q.  B.  98;  James  t. 
Barns,  84  Eng.  Rep.  434. 

The  interrogatories  mentioned  in  this  application  are  set  forth 
in  the  judgment  of  Bumt^  J.,  and,  it  will  be  observed,  are  not 
precisely  the  same  as  those  proposed  in  Chambers. 

McLean,  J. — The  interrogatories  are  drawn  with  a  view  to  as- 
certain what  the  testator's  will  was ;  who  the  legatees  and  devisees 
are ;  the  amount  of  assets  over  and  above  liabilities,  and  the 
ao^ounts  which  the  legatees  and  devisees  will  derive  under  it ; 
whether  any  of  the  legatee*  or  devitees  haye  any  further  expecta- 
tions or  reversions,  or  other  interest,  which  mny  be  derivable 
from  real  or  personal  estate  in  which  the  testator  had  an  interest, 
and  their  value,  to  be  fully  set  out.  Whether  Mrs.  Ferrie,  the 
widow,  or  the  child  with  which  she  is  pregnant,  in  case  one. should 
be  born,  has  any  interest,  claim  or  right,  out  of  any  property  in 
right  of  the  testator,  not  included  in  previous  inierrogatories,  or 
from  any  other  source  whatever,  and  to  state  such  interest. 

This  application  was  made  in  August  last,  in  Chambers,  before 
Sir  J.  B,  Jiobinson^  the  Chief  Justice  of  this  court,  but  he  declined 
making  the  order,  considering  that  the  information  nought  for  has 
not  that  bearing  upon  the  merits  that  entitles  the  defendants  to 
the  discovery,  and  not  thinking  that  there  was  any  fair  pretence 
for  exacting  from  the  plaiotiffd  that  disclosure  of  all  the  affairs  of 
the  estate  which  such  interrogatories  call  for.  Leave  was  given 
at  the  same  time  to  apply  to  this  court,  if  they  desired  to  persist 
in  the  application. 

The  motion  being  renewed  in  full  court  under  the  leave  given, 
it  becomes  necessary  to  decide  whether  the  application  can  pro- 
perly be  granted  or  not  The  176th  section  of  the  Common  Law 
Procedure  Act,  1 856,  provides,  that  in  all  causes  in  any  of  the 
superior  courts,  by  order  of  the  court  or  a  judge,  the  plaintiff  may 
with  the  declaration,  and  the  defendant  may  with  the  plea,  or 
either  of  them  by  leave  of  the  court  or  a  jmlge  may  at  any  other 
time,  deliver  to  the  opposite  party  or  his  attorney,  provided  such 
party  would  be  liable  to  be  called  and  examined  as  a  witness  upon 
such  matter,  interrogatories  in  writing  upon  ang  matter  upon 
which  discovery  mny  be  sought,  and  require  such  party  within  ten 
days  to  answer  the'  questions  in  writing,  by  affidavit  to  be  sworn 
and  filed  in  the  ordinary  way ;  and  any  party  omitting  without 
just  cause  sufficiently  to  answer  all  questions  as  to  which  discovery 
may  be  sought,  within  ten  days,  or  such  extended  time  as  the 
court  or  a  judge  shall  allow,  shall  be  deemed  guilty  of  a  contempt, 
and  be  liable  to  be  proceeded  against  accordingly. 

The  1 77th  section  provides  the  substance  which  must  be  stated 
in  an  affidavit,  in  order  to  support  the  application,  the  same  in 
effect  as  contained  in  the  affidavit  of  defendants'  solicitor  filed  on 
behalf  of  the  defendants. 

The  statute  provides  that  in  all  causes,  by  order  of  the  court  or 
a  judge,  interrogatories  may  be  put  by  either  party  to  the  other, 
upon  ang  matter  upon  which  diteoverg  mag  he  sought^  so  that,  if 
there  is  any  matter  connected  with  this  suit  upon  which  the  de- 
fendants desire  to  have  a  discovery,  they  have  a  right  to  app!y  and  a 
right  to  obtain  an  order.  Of  course  the  matter  on  which  a  discovery 
is  sought  must  be  such  as  in  the  opinion  of  the  court  or  judge  is 
material  in  the  cause,  otherwise  the  order  would  not  be  made  neces- 
sary. The  affidavit  of  defendant's  solicitor  does  not  shew  how  the 
facts  with  respect  to  which  the  defendants  seek  a  discovery  can  be 
material  in  this  cause,  but  it  is  stated  that  in  the  opinon  of  the 
deponent  the  defendants  will  receive  material  benefit  by  the  plain- 
tiffs being  required  to  answer  certain  interrogatories.  Whether 
that  benefit  is  to  consist  in  a  reduction  in  the  amount  of  damages. 
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or  in  a  total  dtdcharge  from  anj  liability,  can  onlj  be  known  by 
the  tenor  of  the  interrogatories ;  but  in  either  case  [  apprehend 
that,  if  sach  benefit  is  reasonably  expected  to  be  derived  from  the 
plaintiffs'  answers  to  the  interrogatories,  the  defendants  are  en- 
titled to  have  the  interrogatories  pat  for  the  purpose  of  eliciting 
such  answers.  Then  with  respect  to  the  interrogatories  which 
may  or  may  not  be  put,  I  incline  to  think  that  the  court  or  judge 
are  not  called  upon  to  decide  in  the  first  instance  as  to  their  pro- 
priety, if  the  subject  matter  to  which  they  point  is  material  in  the 
cause,  and  benefit  is  expected  to  arise  to  the  party  seeking  dis- 
covery from  the  answers.  If  interrogatories  are  irrelevant  or  im- 
proper, the  party  called  upon  to  answer  may,  as  in  the  case  of  an 
ordinary  witness,  refuse  to  give  any  reply ;  and  in  such  case,  if 
any  application  were  made  to  punish  for  a  contempt  under  the 
175th  section  of  the  act  referred  to.  it  would  become  the  duty  of 
the  court  or  a  judge  to  say  whether  any  contempt  had  in  fact  been 
committed  in  refusing  to  answer. 

In  this  case  the  interrogatories  seem  to  be  intended  to  elicit 
facts  which  shall  go  in  mitigation  of  damages,  rather  than  in  dis- 
charge of  them  altogether,  and  I  cannot  say  that  the  object  which 
the  defendants  hare  in  view  is  not  strictly  legitimate  and  proper 
on  their  part  If  under  all  the  circumstances  the  plaintiffd  are 
not  entitled  to  the  large  amount  of  damages  claimed  by  them,  it 
must  ^ureIy  be  competent  to  the  defendHUts  to  elicit  from  the 
plaintiffs  any  thing  which  can  have  a  tendency  to  establish  that 
iact.  If,  for  instance,  tac  testator  had  his  life  insured,  and  the 
plaiutiffd,  as  his  executors,  bad  received  after  his  <  eath  for  such 
insurance  an  amount,  the  interest  of  which  would  exceed  the 
annual  income  of  the  testator  while  living,  and  exercising  his 
ordinary  avocations,  it  must  surely  be  competent  to  the  defendants 
to  shew  that  the  widow  can  have  sustained  no  pecuniary  damage 
by  the  death  of  her  husband  ;  and  the  action  being  for  the  injury 
arising  in  a  pecuniary  point  •f  view,  nominal  damages  only,  if 
any.  could  in  such  case  be  recovered.  If,  again  the  testator  was 
»  person  in  very  affluent  circumstances,  so  that  his  death  could 
not  deprive  his  wife  or  family  of  any  thing  to  which  they  were 
accustomed  while  he  was  living,  it  could  scarcely  be  said  that  ihej 
had  sustained  any  pecuniary  loss ;  and  if  that  kind  of  loss  is  all 
that  a  jury  can  be  called  upon  to  estimate,  as  appears  to  be  decid- 
ed in  various  cases,  (see  Blake  v.  Midland  Ratlwoy  Co.y  18  Q.  B. 
93),  then  a  jury  could  not  be  expected  to  give  damages  to  cover  a 
loss  which  was  not  felt,  however  great  the  loss  in  other  respects 
might  be. 

It  may  be  said  that  it  is  unreasonable  to  require  the  plaintiffs 
in  this  action  to  make  public  all  the  affaire  of  the  estate,  and  to 
shew  what  legacies  are  given  or  expected,  and  to  whom  or  from 
whom  ;  but  when  the  executore  have  brought  an  action  to  recover 
for  a  pecuniary  loss,  they  must  be  prepared  to  shew  the  extent  of 
the  loss  sustained.  If  the  estate  which  they  represent  is  one  of 
extreme  wealth,  it  would  seem  unreasonable  that  thfy  should  be 
pressing  for  large  damages,  which  are  not  necessary  to  the  com- 
f  jrt  or  support  t^f  the  testator's  family,  on  whose  behalf  the  action 
is  brought.  If,  on  the  other  hand,  the  estate  is  limited  or  cramped 
in  its  means,  the  evidence  of  that  fact  would  establish  good  grounds 
for  rendering  increased  damages,  in  proportion  to  the  advantages 
derived  from  the  exertions  of  the  testator  in  sustaining  and  ad- 
vancing bis  family  ;  and  if  the  estate  be  embarrassed  in  itscircum- 
st<uices,  so  that  an  exposure  of  its  affairs  might  induce  creditors 
to  press  their  claims,  who  would  not  otherwise  be  disposed  to  do 
BO,  I  cannot  see  that  more  could  be  required  in  any  interrogatories 
or  that  any  parties  could  be  required  lo  answer  further,  than  that 
the  estate  was  insufficient  to  afford  snch  a  support  as  was  enjoyed 
during  the  lifetime  of  the  testator  and  such  as  might  reasonably 
be  expected  to  continue  if  he  were  still  living.  It  ought  not  to 
be  required  of  exncutors  to  state  the  precise  value  in  pounds,  shil- 
lings and  pence  of  the  estate;  but  if  an  interrogatory  were  put 
it  would  be  for  the  parties  interrogated  to  say  whether  they  would 
answer  it  or  not,  and  if  any  attempt  were  made  to  punish  *a  refusal 
as  a  contempt,  the  question  would  then  arise  whether  the  interro- 
gatory was  proper  or  not  The  plaintiffs  mi^ht  be  catled  by  the 
defendants  as  witnesses  in  the  cause,  and  any  questions  which 
couM  bo  properly  be  put  to  them,  as  such,  may  be  put  to  them  by 
way  of  interrogatories  before  the  trial,  though  the  object  may  be 
to  mitigate  the  damages.     If  the  defendants  desire  to  inspect  any 


documents  in  the  plaintiff's  possession,  which  may  be  necessary 
for  their  defence,  there  is  a  mode  provided  by  the  176th  section  of 
the  Common  Law  Procedure  Act,  by  which  such  inspection  may 
be  obtained,  and  that  mode  must  be  adopted ;  but  I  cannot  see 
that  the  defendants  can  insist  on  the  production  and  setting  out  vf 
such  documents  in  any  answers  to  interrogatoriea.  They  may  as 
well  try  to  exact  the  setting  out  of  any  roortgnges  or  other  securities 
for  money  belonging  to  the  estate — a  course  of  proceeding  which 
would  be  unreasonable,  and  extremely  inconvenient. 

Considering  that  the  defendants  are  as  much  entitled  to  g«  in 
mitigation  of  damages  in  this  case,  as  if  it  were  one  for  causing 
the  death  of  a  person  who  was  a  mere  burthen  and  a  nuisance  to 
his  family,  I  am  of  opinion  that  the  defendants  are  entitled  to  pro- 
pose interrogatories  in  reference  to  the  estate  in  general  terms, 
but  not  descending  to  particulare,  which  it  would  be  inconvenient 
and  useless  to  make  known.  If  it  be  necessary  that  the  interro- 
gatories should  be  pf  educed  and  approved  of  by  the  court  or  a 
judge  before  an  order  is  made  authorising  iuterrogatories  to  be 
put,  then  I  must  say  that  some  of  those  submitted  in  this  case  as 
proper  to  put  to  the  plaintiffs  do  not  appear  to  me  to  be  so.  The 
first  asks  for  a  copy  of  the  testator's  will ;  and  the  fourth  asks  who 
are  the  legatees  and  devisees  under  the  will,  and  the  amounts  they 
will  respectively  derive  under  it.  If  it  were  expected  that  the 
copy  of  the  will  would  be  produced,  then  the  information  sought 
in  the  fourth  interi  ogatory  would  be  furnished,  and  that  would  be- 
come wholly  unnecessary.  The  questions  may  he  much  more 
general  in  their  terms,  and  yet  sufficient  to  elict  all  the  informa- 
tion essential  for  the  defendants  to  know,  either  for  the  purpose 
of  defence  or  in  mitigation  of  dsmages;  and  I  think  it  may  be  left 
to  the  defendants  to  re-model  the  interrogatories,  and  to  apply 
again  before  a  judge  in  Chambers  for  an  order  on  the  plaintiffs  to 
answer  them  :  (Osborne  v.  the  London  Dock  Co.,  10  Ex.  698 ;  Thol 
V.  Lea  k,  lb.  704 ;  Whateley  v.  Crowter,  6  £1.  &  B.  709 ;  Peltey 
▼.  Easton,  18  C.  B.  648.) 

« 

Buims,  J. — In  consequence  of  the  Chief  Justice  having  referred 
the  defendants  to  the  court  on  the  subject  of  proposing  interroga- 
tories to  the  plaintiffs,  the  defendants  have  obtained  a  rule  to  shew 
cause  why  the  plaintiffs  should  not  answer  interrogatories  to  bo 
propounded  to  them. 

The  question  proposed  now  to  be  put  to  the  plaintiffs  somewhat 
differ  from  those  previously  proposed,  and  which  were  discussed 
in  Chambere.  The  defendants  now  desire  to  put  the  following 
questions : 

1.  What  is  the  amount  of  assets  yon  have  realised,  over  and 
above  all  debts  and  liabilities  due  under  the  will  of  the  late  Adam 
Ferrie  ? 

2.  State  the  property  you  have  under  your  control  as  execu- 
trix and  executor  of  the  late  Adam  Ferrie,  not  disposed  of,,  and 
not  included  in  interroij^tory  number  one. 

8.  Who  are  the  legatees  and  devisees  under  the  will  of  the  late 
Adam  Ferrie  the  younger,  and  what  is  the  amount  they  will  re- 
spectively derive  thereunder  and  thereby  T 

4.  Have  any  of  the  said  legatees  or  devisees  any  further  or  ul- 
terior expectations,  reversions  or  interest,  not  included  in  the  fore- 
going interrogatories,  and  which  may  be  derivable  from  other  real 
or  personal  estate  in  which  the  said  Adam  Ferrie  had  an  interest 
or  reversion  ?  If  so,  set  them  forth  fully,  and  the  value  or  esti- 
mated value  thereof. 

6.  Has  the  said  Mary  Woodley  Ferrie,  or  will  the  child  of  which 
she  is  pregnant,  in  case  one  should  be  born,  have  any  interest, 
ddwer,  or  riji^hts,  out  of  any  property  whatsoever,  in  right  of  the 
said  Adam  Ferrie,  and  not  included  in  the  said  interrogatories, 
from  any  other  source  whatsoever  T    If  so,  set  them  forth  fully. 

It  does  not  appear  to  me  that  the  third  and  fourth  interrogator- 
ies are  proper  questions  to  put  to  the  plaintiffs  in  this  action.  The 
action  is  brought  upon  the  statute  10  &  11  Vic,  ch.  6,  and  such 
action  is  declared  by  the  statute  to  be  for  the  benefit  of  the  wife, 
husband,  parent  and  child  of  the  person  whose  death  shall  have 
been  caused  in  such  way,  if  death  had  not  ensued,  as  would  have 
entitled  the  injured  party  to  maintain  an  action,  and  recover 
damages  in  respect  thereof. 

The  generality  of  these  two  interrogatories  do  not  seem  to  point 
at  such  a  discovery  as  would  be  material  to  make  in  this  action, 
which  is  brought  to  recover  damages  for  the  benefit  of  a  widow 
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find  an  unborn  child.  If  it  would  be  mAteriul  to  know  who  the 
legatees  and  devisees  under  the  will  of  the  late  Adam  Ferrie  are, 
that  information  must  be  sought  in  another  way.  Whatever 
knowledge  may  be  acquired  from  wrttten  documents  the  course  is 
to  apply  for  inspection  of  the  original  documents,  if  thejr  are  in 
the  possession  of  the  party. — Scott  v.  Zygomala  (4  £1.  &  B.  483) 
Herschfeld  v.  Clarke  (11  £x.  712).  These  two  interrogatories 
should  be  disallowed. 

I  think  the  first,  second,  and  fifth  interrogatories,  m^y  however 
be  properly  put  to  the  plaintiffs.  If  the  interrogatories  are  put 
with  a  view  solely  of  discovering  what  the  plaintiffs'  case  is,  I 
agree  that  the  court  will  disallow  the  interrogatories ;  for  I  think 
the  object  of  the  statute  is  to  enable  one  party  to  obtain  a  dis- 
covery of  something  material  to  his  own  case,  and  not  a  discovery 
from  his  adversary  of  what  his  case  consists  of.  If  both  partie.'* 
are  interested  in  the  same  inquiry,  on  matters  which  are  material 
to  both,  then  the  rule  is  that  either  party  moy  put  interrogatories 
of  inquiry  into  such  matters. — Wbately  v.  Crowter  (6  £1.  &  B. 
709).  Supposing  this  action  to  be  well  founded  upon  the  statute, 
then  it  is  a  very  material  matter  to  inquire  into  the  damages  that 
should  be  recovered.  According  to  the  decision  of  the  case  of 
Blake  v.  Midland  Counties  Railway  Company,  (18  Q.B.  93), 
nothing  but  damages  for  pecuniary  loss  can  be  sustained  in  any 
action  upon  thiM  statute.  It  is  therefore  a  material  inquiry  to  be 
made  on  the  trial  of  this  action,  what  was  the  extent  and  nature 
of  the  business  in  which  the  deceased  was  engaged,  and  also  what 
was  the  nature  and  extent  of  his  assets  at  the  time  of  his  death, 
80  as  to  form  an  idea  of  the  pecuniary  loss  the  widow  and  children 
may  have  sustained  The  plaintiffs  themselves  will  be  obliged  to 
give  evidence  of  this  description  to  entitle  them  to  recover  damages 
and  it  appears  to  me  that  it  is  very  important  to  the  defendants, 
as  against  the  demand  for  damages,  that  they  should  be  armed 
with  information  as  to  the  state  in  which  the  deceased  left  his 
affiirs;  and  there  certainly  is  no  one  who  so  properly  can  give 
that  information  as  the  plaintiffs,  who  are  the  executors. 

It  may  be  material  to  the  defendants  to  have  the  information 
which  the  answers  may  give  them.  I  cannot  say  it  is  not;  and  it 
may  be  material,  then,  though  the  plaintiffs  are  interested  in  the 
same  inquiry  to  support  their  case,  they  should  give  the  informa- 
tion sought  to  the  defendants. 

I  think  the  defendants  entitled  to  answers  to  these  three  in- 
terrogatories. 

Robinson,  C.  J.,  retained  the  opinion  expressed  by  him  in 
Chambers. 

A  rule  was  granted,  permitting  defentlants  to  put  the  first, 
second,  and  fifth  interrogatories  in  a  more  general  form 
and  apply  again  in  Chambers  to  have  them  allowed. 


CHANCERY. 


(li^MrUd  by  Alkxaicdir  Grant,  Esq.,  BarristetHd-Law.) 
Collins  v.  Swindle. 

Municpal  Cbrporalitms, 
Aineinbcrofamunfclp!(l  corporal  ion  MgreMi  with  another  party  tn  take  ■  con- 
tmct  from  the  corpdratioo  for  the  execution  of  certain  workn  in  his  name,  the 
profltfl  whtfniof  were  to  ^le  dlrlditd  b*itwi*ea  the  parties,  ffeld^  thut  surh  aoon- 
triict  wai  in  contraTentii  n  of  the  Mmiiiipal  Act  1G  Victoria,  rhapttr  181,  and 
the  court  refu5ied  to  enforrw  the  agreHmcut  for  a  partnenthip;  bat,  th-<  defend- 
ant haTiiig  denlnd  the  existence  of  the  partnership,  wliich  was  established  by 
the  evidence,  the  bill  was  dismissed  with  costs. 

This  was  a  bill  praying  for  an  account  of  certain  partnership 
dealings  alleged  to  have  taken  place  between  the  plaintiff  and  de- 
fendant. At  the  hearing  it  appeared  that  the  town  council  of 
Dundas,  of  which  plaintiff  was  a  member,  had  advertised  for  tend- 
ers for  the  execution  of  certain  works,  for  which  it  was  verbally 
arranged  defen^lant  should  tender,  and  if  successful  in  obtaining 
the  contract  that  he  and  the  plaintiff  should  divide  the  profits ; 
and  the  defendant  having  obtained  the  contract,  completed  the 
work,  and  received  payment  therefor,  he  denied  all  right  of  the 
plaintiff  to  participate  in  the  proceeds  thereof,  whereupon  the 
present  suit  was  instituted. 

The  defendant  put  in  his  answer,  denying  the  existence  of  the 
{igreeme&t  for  a  joint  interest  in  the  contract ;  this  fact  however, 


was  clearly  established  by  the  evidence  which  was  taken  before 
the  court. 

Barrett^  for  plaintiff,  asked  for  the  usual  decree  for  account. 

A.  Crooki  for  defendant,  contended  that  the  evidence  of  a 
partnership  was  not  such  as  to  establish  the  agreement  relied  on ; 
but  if  sufficient,  it  was  illegal,  and  Huch  as  the  court  would  not 
enforce,  the  law  expressly  prohibiting  any  member  of  a  munici- 
pality being  interested  in  any  contract  with  the  council. 

EsTEN,  V.  C. — It  is  contended  that  such  a  contract  is  against 
public  policy,  one  of  the  parties  being  a  member  of  a  public  body, 
and  the  claim  being  founded  on  a  partnership  in  a  contract  which 
involved  a  violation  of  public  duty,  the  court,  in  order  to  dis- 
courage such  transactions  and  promote  the  policy  of  the  act 
which  renders  huch  contracts  a  disqualification,  should  refuse  its 
aid  in  enforcing  them. 

We  are  of  this  opinion,  and  think,  therefore,  that  the  bill  should 
be  dismissed ;  but  as  we  do  not  approve  of  the  defendant's  con- 
duct in  this  matter,  and  as  his  answer,  indeed,  is  contradicted  by 
the  weight  of  evidence,  we  think  the  decree  should  be  without 
costs. 

Spbaqge,  V.  C. — The  fact  of  partnership  in  the  contract  with 
the  corporation  of  Dumlas,  as  well  as  with  Ridley^  for  stone  for 
the  bridge  appears  to  be  satisfactorily  made  out  in  evidence. 

The  next  question  is,  as  to  whether  this  court  ought  to  aid  the 
plaintiff  in  obtaining  the  fruits  of  this  contract.  He  was  a  mem- 
ber of  the  town  council  of  Dundas,  and  moreover  a  member  of 
the  committee  of  roads  and  bridges,  and  was  thus  an  agent  of  the 
corporation  in  entering  into  the  contract  in  question.  Supppos- 
ing  him  to  have  been  sole  agent,  and  to  have  entered  into  a  con- 
tract nominally  with  a  third  person,  but  bis  being  himself  the  real 
contractor,  there  would  be  a  glaring  inconsistency  in  his  entering 
into  such  contract,  but  the  difference  between  that  and  the  con- 
tract made  is  a  difference  in  degre^  only,  not  in  piinciple. 

The  contractor  in  question  was  in  contravention  of  tho  statute 
16  Vic,  ch.  182,  section.  85,  as  well  as  of  the  general  policy  of 
the  law.  Whether  a  member  of  a  municipal  corporation  ent*  ring 
into  such  a  contract  vacates  his  seat,  or  it  U  only  disqualified  for 
election,  does  not  seem  to  me  material ;  the  enactment  is  equally 
a  parliamentary  prohibition  of  such  a  contract,  and  I  agree  with 
my  brother  Esten  that  it  would  be  against  the  rules  of  this  court 
to  lend  its  aid  in  such  a  case. 


Strachan  t.  Murnet. 


Pradiot — Pro  Oonffiuo. 

Where  after  a  bill  has  been  ordered  to  be  taken  pro  ocm/eno,  bnt  before  any  d* 
cree  is  drawn  up,  the  defendant  intetrenes  and  is  a  party  to  proceeding*  taken 
between  tht»  plaintilTaud  defendant,  that  is  not  such  a  cam  as  is  contemplated 
by  section  7  of  the  thirteenth  of  the  orders  of  18^,  where  all  further  pnioeedings 
in  the  cause  may  be  taken  exparte 

This  was  a  suit  for  foreclosure  of  a  mortgage,  and  had  been 
brought  to  a  hearing  upon  an  order  to  take  the  bill  pro  eanjesw^ 
on  the  12th  of  Dec»mber,  1855,  when,  in  consequence  of  the  ne- 
cessary affidavits  not  being  produced,  the  cau^e  was  directed  to 
stand  over  for  the  purpose  of  being  brought  on  before  the  presid- 
ing judge  in  chambers,  on  the  19th  of  tho  same  month.  Before 
any  further  proceeding  was  taken,  however,  the  defendant  ar- 
ranged with  the  plaintiffs,  paying  them  the  amount  of  principal 
and  interest  then  due  on  the  security,  together  with  all  costs  in- 
curred. That  recently  a  further  instalment  having  become  due, 
the  solicitor  for  the  plaintiffs  applied  to  the  registrar  to  draw  up 
a  decree  of  foreclosure  in  the  u^^ual  firm,  but  which,  under  the 
circumstances  above  stated,  that  officer  refused  to  do ;  whereupon 
an  application  was  made  to  the  presiding  judge  (V.  C.  Spragge) 
in  ehambers,  for  an  order  directing  the  decree  to  be  drawn  up  ; 
his  honour  refused  the  motion  on  the  ground,  that  as  the  defend- 
ant hadj>aid  all  that  was  due  before  any  d.cree  actually  made,  it 
might  be  rea*«onably  assumed  that  the  defendant  considered  that 
the  bill  was  thereby  dii<missed,  which  by  section  5  of  order  XXXIL, 
he  had  a  right  to  call  upon  the  court  to  do ;  bnt  gave  the  plaintiffs 
liberty  to  bring  on  the  motion  again  before  the  full  court,  and 
now  on  this  day. 

Roaf^  for  the  pluntiffs,  renewed  the  motion ;  bnt 
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Pf  Curiam,~^\\  here  after  an  ord»»r  to  take  the  bill  pro  eonfrsto^ 
and  before  the  decree  is  drawn  up,  the  defendant  interyenes,  and 
is  a  party  to  any  proceedidgs  taken  between  the  plaintiff  and  de- 
fendant, that  is  not  such  a  c  ise  as  is  contemplated  bj  the  orderii 
where  all  future  prooeedings  may  be  taken  ezparte  in  the  cause : 
there  can  be  no  doubt  the  defemiant  must  have  notice  of  this  ap« 
plication,  whatcTer  may  be  the  result  of  the  motion. 

SlIEBWOOD   Y.    FrKELAKD. 

Bj  ordor  XXX.  (1853)  the  court  may  prooMcd  without  Roy  persnniil  repreneotntive 
of  a  decdftted  pern  n  where  n  inn  ha»  be^u  appointed;  ur.  may  npfKiiut  Hnui'-por- 
•nn  to  rHpre!4>nt  the  «riituto  fir  th«*  purpose  of  th«  nuit;  this  doen  nt>t  apply  to 
cmtn  whvro  ptirtles  hire  a  Bab^iaatial  or  bttoeflcial  ioterebt,  but  applies  ouly  to 
oaMM  ot  mere  furmal  parties. 

This  was  a  foreclosure  suit,  and  had  been  brought  on  to  be 
heard  pro  confuto :  the  mortgagee  had  made  a  mortgage  of  his  in- 
terest and  died ;  and  his  mortgagee  assigned  his  interest  to  the 
plaintiff,  who  filed  the  bill,  no  personal  representative  of  the  origi- 
nal mortgagee  being  before  the  court. 

Strong  for  plaintiff,  asked  for  the  usual  decree  cf  foreclosure 
referring  it  to  the  Master  to  take  an  account,  suggesting  that  the 
court  might  appoint  a  person  to  represent  the  estate  of  Sanderton, 
the  original  mortgagee.  The  court  haying  taken  time  to  look 
into  the  point. 

Judgment  was  now  delivered  by 

EsTRN,  V.  C. — In  this  case  one  Sanderson  baring  a  mortgage 
upon  the  property  in  question,  made  a  mortgage  of  that  mortgage 
to  one  MouUon  with  a  power  of  sale  Mouhon  does  not  exercise 
the  pow3r  of  sale,  but  simply  transfers  the  mortgage  to  the  plain- 
tiff. Sanderson^ s  representative,  he  being  de&d,  seems  to  have  a 
substantial  interest,  and  is  a  necessary  party  to  the  suit.  It  was 
suggested  that  a  person  could  be  appointed  to  represent  bis  estate, 
and  that  he  could  be  made  a'party  in  the  Master's  office.  The  de- 
cree, perhaps,  could  be  framed  in  such  a  way  as  to  admit  of  his 
being  made  a  pai  ty  in  the  Master's  office,  but  we  do  not  think  it  a 
case  to  which  the  order  of  court  applies,  and  which  seems  to  be 
con6ned  to  cases  of  mere  forAal  parties,  having  no  substantial  or 
beneficial  intereist. 


Lazibr  v.  Rannet. 

Practke-~Fbre-ioture  a^isolute— Delivering  possesion. 

Th*  conrt,  after  the  final  order  of  the  foreclnnure  had  been  mnd^  and  acted  on  1>y 
the  plaintiff,  punted  an  order  for  the  dt<HT.*rin.:;  np  ponw<*iilon  of  (he  mortga  • 
premliKM  th  >ujh  not  a«lc«*d  for,  ttp>)n  the  final  order  being  obtained. 

This  was  a  foreclosure  suit,  in  which  the  final  order  of  fore- 
closure had  sometime  previously  been  obtained,  and  the  mortga^^or 
being  in  possession  of  a  portion  of  the  mortgage  premises  ha<J  re- 
fused to  deliver  up  the  property  to  the  morgagee ;  and  was  com- 
mitting waste  by  felling  the  timber  growing  thereon. 

Eoa/ for  the  plaintiff,  now  moved  upon  notice,  under  the  XXXII. 
of  the  orders  of  1853,  that  the  defendant  might  be  ordered  to 
deliver  up  possession  to  the  plaintiff  of  such  portion  of  the  estate 
as  the  defendant  continued  to  occupy. 

McDonald  contra,  objected  that  after  the  final  order  of  fore- 
closure had  been  drawn  up  and  acted  upon,  the  suit  was  out  of 
court,  and  that  no  motion  could  be  made  in  the  cause ;  the  words 
of  the  order  are,  that  upon  the  final  order  for  foreclosure,  &c., 
possession  may  be  ordered  to  bo  delivered  up ;  the  proper  time, 
therefore,  for  the  plaintiff  to  have  asked  for  this  direction  was 
when  the  final  order  was  pronounced :  not  having  dune  so,  the 
only  course  left  open  to  him  now,  is  to  institute  proceedings  in 
ejectment. 

The  court  thought  the  application  within  the  clear  intention  and 
spirit  of  the  order ;  and  that  the  plaintiff  was  entitled  to  the  order, 
together  with  the  costs  of  the  application. 


CUAM  BERS. 


{Reported  for  Ihe  Law  Journal,  byC.lL  Ekoush,  Esq) 

Bexteb  v.  Fitzoibbon. 
Practice — Awards — Attachment — Action  on  Award — Judgment. 

A  party  intendinz  to  enfuroe  an  awrard  by  attachment  ahould  proceed  with 
raaionaMe  dillgenoa. 

The  time  for  raoTini;  ^ipi{n«t  an  award  should  he  computed  from  the  time  the 
MbttdADt  te  notified  of  ita  having  been  nado,  and  not  flrom  th«  making  of  the 


award.  And  when  it  U  Dia<le  under  a  ru/e  nf  r^f^fiice..  the  Court,  on  good 
ground  beiu>r  Fho«u.  will  not  aiwaye  hoU  the  party  to  the  ittrict  rulu,  ot 
uioviu^  wuiiin  the  next  Term. 

The  (act  of  a  party  haTing  l«een  proreeded  against  by  attachment  on  an  award 
cannot  be  set  up  an  a  bar  to  an  aeti  tu  aubMequeutly  eomraeneed  on  the  earn* 
award,  though  the  C<»\XTt  will  K)me*imeB  on  tlutt  ground  ordvr  the  actiou  to  be 
Stayed,  so  that  the  defendant  be  released  from  the  attacbmeut. 

Final  judgment  by  default  under  f>ee  60  of  the  (X/mmon  Law  Procedure  Act,  1856, 
may  be  set  aside  by  a  .lud/e  In  Ghambem,  on  the  dufendant'd  iafi'/ueturQg 
accounting  for  tke  4^fuuU  aud  di*closing  a  goud  dfjenot  on  the  merits. 

A  defendant  after  haTing  b«ten  dleeluu-ged  from  custody  an  an  InMlrent  debtor 
by  the  order  of  a  Julge  at  Chambers,  will  ntt  afteiward«  be  allowed  to  take 
excepii'iuB  tu  the  jud^mHut  prnvi  mtly  obtain'^!  in  the  hame  raueiM,  thi«u.(h  if 
the  ubcharge  be  made  on  the  curuaU  of  the  plaintiff  only ,  li  may  be  different. 

(5th  August  1867.) 

Hiram  Dexter  and  John  Fitzgibbon  having  been  concerned 
together  in  a  contract  for  supplying  ties  for  the  Northern  Rail- 
way company.  Dexter,  in  1852,  brought  an  action  in  the  Common 
Pleas  against  Fitzgibbon  to  recover  an  alleged  demand  against 
him  growing  out  of  that  transaction. 

At  the  Assizes  in  Toronto  in  May,  1852,  that  action  and  all 
other  matters  in  difference  were  referred  to  the  award  of  Robert 
G.  Dnlton,  E^q.,  Barrister.  The  submission  on  behalf  of  Fitz- 
gibbon was  made  by  his  counsel  and  attorney,  Richard  Dempsey, 
E-q.,  in  the  ordinary  way  of  such  references  rt  the  Assizes,  t.  e. 
by  rule  of  reference. 

On  28th  June,  1852,  Mr.  Dalton  made  hts  award,  by  which  he 
determined  that  Dexter  was  entitled  to  recover  in  the  action 
£40  2s.,  and  on  other  causes  of  action  £2G  12s.  6il. ;  and  he 
directed  that  the  whole  Hum  (£G6  14s.  6d.)  should  be  paid  by 
Fitzgibbon  on  demand,  and  also  the  costs  of  the  reference. 

No  motion  was  made  against  the  award,  and  in  Michaelmas 
Term  following  Dexter  obtained  a  writ  of  attachment  against 
Fitzgibbon  for  not  performing  the  award ;  under  which  Fitz- 
gibbon was  committed  to  gaol,  where  he  has  ever  since  remained 
until  a  short  time  ngo.  lie  was  for  a  time  admitted  to  tho  limits, 
but  was  recommitted  to  close  custody  on  8th  July,  1853. 

The  costs  were  taxed  at  £15  10s.  lOd.  It  was  well  understood 
that  the  defendant  did  not*  continue  so  long  in  custody  under  the 
attachment  because  he  was  unable  to  pay  tho  money  awarded, 
but  because  ho  bad  made  up  his  mind,  for  some  alleged  reason, 
not  to  abide  by  the  award  if  he  could  avoid  it. 

In  June,  1857,  in  consequence  of  the  Court  of  Common  Pleas, 
which  granted  the  attachment.  Laving  called  the  attention  of 
Mr.  McNubb,  the  plaintiff*s  attorney,  to  the  circumstances  of  the 
defendant's  long  continued  imprisonment,  atid  suggested  that  some 
effort  should  be  made  for  putting  an  end  to  it  by  accommodation 
or  otherwise,  the  plaintiff  consented  to  bring  an  action  upon  Ihe 
award  which  would  give  the  defendant  an  opportunity  of  pleading 
any  thing  in  bar  that  he  could  rely  upon  as  invalidating  tho 
award ;  and  having  obtiined  judgment  in  such  action  and  re- 
corded it,  he  would  consent  to  the  defendant's  being  dircharged 
as  an  insolvent  debtor  without  his  furmal  application  for  that 
purpose. 

The  plaintiff's  attorney  swears  that  the  defendant  said  some- 
thing to  him  about  defending  the  action,  and  he  remarked  to  the 
defendant  that  these  would  of  coarse  delay  his  discharge  from 
custody ;  on  which  the  defendant  asked  (as  he  thinks)  how  soon 
judgment  would  be  obtained  if  he  did  not  make  a  defence,  and 
the  plaintiff's  attorney  gave  him  the  information  he  desired. 

The  plaintiff's  attorney  sued  out  a  writ,  in  an  action  on  the 
award,  on  11th  June,  1857,  on  the  back  of  which  was  endorsed 
by  mistake,  **  In  the  County  Court  ;'*  but  it  was  plain  on  the 
face  of  the  writ  that  it  had  been  issued  from  the  Queen's  Bench, 
being  tested  in  the  name  of  that  Court,  and  directing  appearance 
to  be  entered  there. 

No  defence  having  been  made,  judgment  was  obtained  by 
default  on  8rd  July,  1857,  the  summons  having  been  specially 
endorsed;  and  on  18th  July,  1857,  the  plaintiff's  attorney  gave 
this  written  consent:  "The  said  Hiram  Dexter  (the  plaintiff) 
having  brought  an  action  and  recovered  judgment  upon  the 
award  between  the  parties,  I  do  hereby  consent  that  an  order  be 
made  discharging  the  defendant  as  an  insolvent  debtor  from 
custody  in  this  case  without  further  affidavit  from  said  defendant." 

An  order  of  a  Judge  was  obtained,  as  it  is  supposed,  though  it 
was  not  shown,  and  defendant  was  discharged  according  to  that 
coDBent  on  20th  July,  1867. 
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On  2«tli  July,  18>7,  the  defendant  made  an  affidavit  that, 
being  a  prisoner  in  cl  se  custody  between  the  time  of  bis  being 
served  with  the  summons  and  the  judgment  thus  obtained,  be 
was  unable  to  procure  an  appearance  to  be  entered  for  him  for 
want  of  means,  and  from  his  being  a  prisoner;  that  final  judg« 
ment  was  entered  against  him  on  3rd  July,  1857,  for  the  same 
caune  of  action  that  be  was  attached  upon.  And  on  this  affidavit 
he  obtained  a  Judge's  summons  to  show  cause  wliy  the  final 
Judgment  should  not  be  set  aside  on  the  merits,  and  the  defend- 
ant be  allowed  to  defend  on  such  terms  as  to  costs  as  may  seem 
proper  under  the  circumstances. 

The  learned  Judge  before  whom  this  summons  was  returnable 
required  from  the  defendant  a  special  affidavit  of  merits  before 
he  would  entertain  bis  application,  the  plaintiff's  attorney  in- 
sisting that  the  defendant  was  attempting  by  an  artful  endeavour 
to  evaide  the  condition  on  which  be  had  got  out  of  custody,  for 
that  if  be  had  any  intimation  that  the  defendant  intended  to 
moTe  ag%inst  the  judgment,  he  never  would  have  consented  to 
his  discharge. 

On  28th  July,  1857,  the  defendant  filed  an  affidavit,  in  which 
he  set  forth  that  the  award  against  him  had  been  obtained  against 
him  by  fraudulent  and  corrupt  means. 

He  then  ga^e  an  account  of  the  transact!  ns  between  himself 
and  Dexter  which  gave  rise  to  the  action,  admitted  that  he  em- 
ployed  Mr.  Dempsey  as  his  counsel  to  defend  the  suit,  and  gave 
him  instructions,  but  denied  that  he  ever  authorized  him  to  refer 
the  cause  to  arbitration,  and  asserted  that  he  directed  him  not 
to  do  so.  He  swore,  further,  that  he  never  received  notice /ro9ii 
Mr.  Dempsfy  of  the  sitting  of  the  arbitrator,  that  the  arbitration 
was  carried  on  clandestinely  and  without  his  knowledge,  and 
that  he  protested  against  Mr.  Dalton  making  any  award.  He 
Bwore  that  the  £26  128.  6d.  awarded  was  an  unjust  allowance 
against  him;  that  the  award  was  served  on  him  in  November, 
1852  ;  that  he  consulted  with  counsel  about  setting  it  aside,  and 
was  told  that  it  was  too  late  ;  that  he  was  served  with  the  sum- 
mons in  this  action  on  15th  June,  185*^,  but  he  thought  the  cause 
was  to  be  tried  in  the  Countj  Court,  (but  he  entered  no  appear- 
ance there),  that  he  spoke  to  an  attorney,  who  declined  to  defend 
nnless  he  would  pay  him  him  a  fee  of  £5,  which  he  had  not  the 
means  to  pay,  and  being  in  prison  and  unable  to  get  any  person 
to  act  for  him  he  could  not  enter  an  appearance  in  the  cause ; 
that  if  he  were  allowed  to  defend,  he  could  prove  that  ihe  award 
was  surreptitiously  obtained,  and  that  if  he  should  fail  in  his  defence 
he  had  sufficient  property  to  pay  a  judgment  with  all  costs  ;  and 
that  he  never  would  have  suffered  so  long  an  imprisonment  on 
the  attachment  but  in  order  to  force  the  plaintiff  to  sue  on  the 
award,  that  he  might  be  able  to  defend  the  suit  in  Court  and 
prove  the  award  a  fraud.  And  he  made  other  statements  re- 
specting the  merits  of  the  case,  as  between  himself  and  Dexter, 
upon  their  dealings. 

The  plaintiff,  on  his  part,  filed  affidavits  shewing  that  in  No- 
vember, 1852,  when  the  attachment  was  moved  for,  the  defendant 
showed  cause  against  it,  and  on  that  occasion  made  the  several 
affidavits  which  were  produced,  and  in  which  be  does  not  pretend 
that  the  submission  to  arbitration  was  without  his  consent,  but 
elearlj  adm  ts  the  contrary,  and  complains  of  alleged  misconduct 
of  the  arbitrators  and  of  want  of  notice  of  their  meetings. 

Mr.  J.  R.  Jones  made  affidavit  that  he  conducted  the  arbitra- 
tion on  the  part  of  the  plaintiff;  that  the  defendant  was  present 
and  took  an  ac.ive  part  in  the  examination  of  the  witnesses; 
that  he  never  stated  or  pretended  at  the  arbitration  that  the 
reference  had  been  made  without  his  consent,  but,  on  the  con- 
tiary,  went  into  the  examination  and  examined  the  witnesses 
personally ;  that  he  had  every  opportunity  to  call  witnesses,  and 
did  call  them ;  and  that  he,  Mr.  Jones,  believed  that  defendant  was 
present  in  Court  when  the  reference  was  made,  and  was  assenting 
thereto. 

The  plaintiff,  Dexter,  made  an  affidavit  contradicting  what  the 
defendant  has  sworn  to  respecting  the  trsnsactions  between 
them,  and  stating  that  the  defendant  agreed  to  refer  these  affairs 
to  arbitration,  and  had  several  interviews  with  him  and  the 
attomies  on  both  sides  before  the  arbitrator  was  named ;  that 
defendant  proposed  one  Mitchell  as  his  arbitrator,  to  which 
plaintiff  objected  because  he  was  on  bad  terms  with  him ;  that 


then,  on  th^  defeudttnt's  own  proposition,  it  was  agreed  to  leave 
it  to  their  respective  attorneys  to  choose  an  arbitrator,  and  they 
named  Mr.  Daltou  in  presence  of  the  plaintiff  and  defendant  and 
with  their  assent;  that  defendant  went  with  plaintiff  to  Mi. 
Dalton  and  had  a  day  appointed  for  the  first  sitting  of  the  arbi- 
trator ;  that  the  tJefeudant  was  pre  ent  at  the  arbitration,  and 
cross  examined  all  plaintiff's  witnesses  and  examined  his  own ; 
and  he  swore  that  the  sum  awarded  was  justly  due  by  defendant, 
and  stated  facts  to  show  that  it  was  so. 

RoBiNHON,  C.  J. — The  defendant,  Fitxgibbon,  has  been  so  long 
a  prisoner  in  gaol  under  an  attMchroent  for  non  performance  of 
an  award  which  directs  the  payment  of  a  sum  of  money  not  of 
large  amount,  that  1  feel  disposed  to  give  him  the  benefit  of  any 
claim  he  can  fairly  urge  to  the  interposition  of  the  Court  in  his 
favour.  But  at  the  same  time  it  must  be  considered  that  his 
remaining  in  gaol  has  not  been  from  his  inability  to  pay  the  sum 
awarded,  which  it  is  evident  from  his  own  showing  be  could  have 
done,  but  because  for  some  reason  he  had  made  up  his  mind  not 
to  abide  by  the  award  and  not  to  give  way  to  the  attachment 
Under  these  circumstances,  his  choosing  to  remain  in  custody 
gives  him  no  claim  to  consideration,  unless  we  can  gather  from 
the  statements  befoTe  us  that  he  may  have  been  all  the  Ume 
sincerely  under  the  conviction  that  the  awaid  is  unjust  and 
illegal ;  and  even  then  he  wivs  under  the  same  obligation  a» 
others  are  to  take  his  objections  at  the  proper  time  and  in  the 
proper  manner. 

The  award  was  made  on  28th  June,  1852.  This  was  after 
Easter  Term  was  ended,  and  so  the  defendant  had  all  the  Vaca- 
tion between  that  and  Trinity  Term,  and  the  whole  of  Trinity 
Term  also,  for  preparing  and  moving  against  the  award,  if  he 
imagined  be  bad  any  ground  for  it. 

The  firnt  thing  that  strikes  us  is  that  the  plaintiff  allowed  the 
whole  of  Trinity  Term  to  elapse  without  taking,  so  far  as  appears, 
any  steps  to  enforce  the  award.  Why  ho  did  so  we  are  not  in* 
formed.  It  may  have  been  because  there  was  no  desire  to  press, 
and  because  it  was  hoped  that  the  defendant  would  perform  the 
award  without  compulsion. 

Generally  speaking,  when  a  party  intends  to  proceed  by  at- 
tachment he  is  expected  to  do  so  with  reasonable  promptness. 

If  the  plaintiff  had  moved  for  his  attachment  in  Trinity  Term, 
the  defendant  would  have  had  no  pretence  for  saying  that  he  had 
no  knowledge  of  the  award  having  been  made,  and  that  on  that 
account  he  did  not  move  in  time  to  set  it  aside. 

When  the  defendant  first  had  notice  that  an  award  was  made 
and  ready  to  be  delivered,  does  not  appear.  It  was  from  that 
date  in  strictne&s  that  the  time  for  moving  should  be  computed. 
But  nothing  material  can  turn  upon  this  point,  for  if  the  defend- 
ant had  not  notice  of  the  award  in  time  to  move  in  Trinity  Term, 
and  if  in  consequence  he  would  have  been  entitled  to  move  again>it 
the  award  in  Michaelmas  Term,  then  he  ought  to  have  moved  in 
that  Term.  He  swears  he  wished  to  move,  hut  was  told  by  his 
coun.<*el  that  it  was  too  late,  Whether  it  wouM  have  been  held 
by  the  Court  that  it  was  too  late,  we  cannot  tell ;  that  would 
depend  upon  the  facts  that  should  be  shown  on  both  sides.  And 
when  the  submission  is  by  rule  of  reference,  and  not  under  the 
statute,  the  Courts,  when  they  see  the  delay  fairly  accounted  for, 
are  sometimfS  not  so  strict  in  holding  the  parties  to  move  in  the 
term  next  after  the  award,  though  the  general  practice  requires  it. 

However,  here  an  attachment  being  moved  for  in  Michaelmas 
Term,  the  defendant  showed  cause  against  it.  and  filed  affidavits, 
from  which  we  can  see  plainly  what  it  was  that  he  was  disposed 
to  complain  of  in  regard  to  the  award.  Anl  it  is  impossible  to 
have  any  doubt,  after  reading  tho^e  affidavit^,  as  well  aa  others 
which  have  been  filed  on  the  part  of  the  plain  iff  upon  the  appli- 
cation now  before  me,  that  the  defendant  did  not  then  deny  that 
the  reference  was  made  with  bis  consent ;  he  admits  that  it  was, 
but  advanced  some  complaint  that  he  had  no  notice  of  the  arbi- 
trators* meetings,  and  bad  not  a  fair  chance  of  being  heard.  He 
urged  also  what  the  Court  could  not  go  into,  namely,  that  the 
arbitrator  bad  done  him  injustice  in  the  award. 

On  the  first  point  the  defendant  wa-«  bound  to  bring  bis  com- 
plaint befiire  the  Court  within  a  proper  time,  hy  a  <li^tmct  motion 
to  set  rt>itle  the  iiwiri;  and  it  is  not  htite«l  tl.iu  he  «ver  ninde 
such  an  application.     JS  he  refrained  eivhtr  trou  not  knowii^g 
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what  the  practice  required,  or  from  being  advised  that  he  was 
too  late,  the  plaintiff  could  not  on  either  ground  have  been  de- 
prived of  the  benefit  of  the  rule  which  limits  such  applications 
to  a  certain  time  And  at  any  rate,  whether  the  defendant 
really  had  any  ground  for  moving  against  the  award,  or  could 
have  believed  that  he  had,  is  really  not  now  the  question. 

It  seems  that  the  fact  of  his  having  been  so  long  in  gaol  under 
the  attachment  lately  attracted  the  attention  of  the  Court  of 
Common  Pleas,  and  in  consequence  of  some  suggestion  or  inquiry 
made  by  the  plaintiff's  attorney,  the  course  was  adopted  by 
him  of  bringing  an  action  upon  the  award,  with  a  view,  as  he 
has  explained,  of  affording  the  defcnJant  an  opportunity  of  set- 
ting up  as  a  defence  to  the  action  what  he  has  latterly  urged  as 
his  reason  for  not  yielding  to  the  attachment,  namely,  that  the  sub- 
mission was  not  by  his  authority,  and  that  he  is  not  bound  by  it. 

That  would  involve  the  two  questions,*  whether  he  was  not  in 
fact  knowingly  assenting  to  the  reference,  and  whether,  at  any 
rate,  he  wou  d.  not  be  bound  by  the  act  of  his  attorney,  even  if 
he  did  not  authorize  it. 

If  it  was  by  any  actual  concert  or  understanding  between  the 
plaintiff's  attorney  and  the  defendant  that  this  course  was  taken, 
it  is  a  pity  that  such  understanding  was  not  reduced  to  writing, 
for  then  neither  party  could  have  been  suffered  to  attempt  any- 
thing inconsistent  with  it ;  but  what  is  shown  here  seems  to 
amount  only  to  this — that  the  plaintiff's  attorney  resolved  in  his 
own  mind  that  he  would  bring  an  action  on  the  award,  and  that 
if  he  got  judgment  he  would  be  satisfied  with  it  and  relieve  the 
party  from  the  attachment. 

And  BO  again,  when  the  plaintiff  had  obtained  judgment,  he 
did  in  fact  immediately  consent  to  the  defendant's  being  dis- 
charged from  custody  as  an  insolvent  debtor ;  but  if  is  not  dis- 
tinctly show  1  that  this  wns  upon  any  such  previous  understanding 
with  the  defendant  as  would  make  us  clear  in  holding  that  the 
defendant  was  precluded  by  it  from  attempting  to  get  rid  of  the 
judgment. 

Of  course  the  defendant  would  go  out  of  gaol  as  soon  as  he 
was  told  that  he  might  do  so,  but  if  there  was  any  compromise 
between  the  parties  from  which  it  could  be  inferred  that  the 
defendant,  when  he  accepted  his  discharge,  either  expressly  or 
virtually  agreed  to  admit  the  regularity  of  the  judgment,  it  is  to 
be  considered  that  no  proof  of  such  compromise  is  given.  It 
only  appears  that,  when  the  plaintiff  got  judgment,  his  attorney 
directed  the  gaoler  that  he  might  let  the  defendant  go  at  large. 
That  mi^ht  be  perhaps  from  a  conviction  on  the  part  of  the 
plaintiff  that  he  could  not  properly  hold  on  by  the  double  remedy 
of  attachment  and  debt  on  the  award  at  the  same  time.  In  prac- 
tice that  has  not  been  admitted ;  not  that  it  is  absolutely  un- 
lawful, so  that  the  action  could  be  successfully  resisted  on  that 
ground,  but  the  Court,  upon  proper  application,  would  interpose 
to  prevent  it ;  though  in  the  late  case  of  The  Queen  t.  Qemsworth, 
3  C.  B.  745,  the  Court  of  Common  Pleas  seemed  to  admit  that  it 
might  be  competent  to  a  party,  under  some  circumstances,  to 
attach  a  party  for  not  performing  an  award,  and  afterwards  to 
proceed  to  enforce  the  award  by  action. 

However  that  may  be,  if  the  defendant  now  were  under  no 
agreement  to  let  the  action  proceed,  and  desired  to  oppose  it  on 
the  ground  that  he  had  been  proceeded  against  by  attachment 
and  was  then  actually  imprisoned  for  the  conttmpt,  he  should 
have  taken  the  exception  upon  being  served  with  process,  and 
moved  to  stay  the  action  or  to  be  discharged  from  the  attachment. 

On  the  whole,  I  wish  it  to  be  understood  from  what  I  have 
said,  that  the  defendant,  having  been  served  personally  with  the 
summons  in  this  cause,  was,  for  anything  that  I  can  see,  at 
liberty  to  defend  himself  against  the  action  in  any  manner  that 
he  could,  and  would  now  be  at  liberty  to  take  any  exception  to 
the  judgment  which  a  defendant  under  ordinary  circumstances 
might  take.  And,  on  the  other  hand,  that  by  the  course  which 
he  has  taken  he  has  waived  any  exception  on  the  ground  of  ille- 
gality, and  confined  his  application  to  a  request  to  have  the 
judgment  set  aside,  in  order  that  he  may  have  an  opportunity  of 
pleading  to  the  merits. 

If  it  had  been  shown  to  me  that  he  had  applied  to  the  Court  or 
a  Judge /or  hi»  dUchargefrom  the  judgment  (u  an  tjuolvent  debtor, 
and  had  obtained  his  liberty  in  that  way,  that  ought  to  be  taken 


to  preclude  him  from  disputing  the  validity  of,  or  from  applying 
on  any  ground  to  set  aside  the  judgment ;  but  I  do  not  see  that 
made  out  in  the  papers  before  me,  and  1  must  therefore  dispose 
of  the  summons  as  I  would  of  any  other  ordinary  summons  taken 
out  with  a  view  to  be  relieved  from  a  judgment  by  default  upon 
an  affidavit  of  merits,  and  as  a  motion  for  indulgence. 

The  summons  in  this  case  was  specially  endorsed  and  with  the 
proper  notice,  so  that,  under  the  Common  Law  Procedure  Act, 
the  judgment  by  default  is  final,  with  a  power  reserved  to  the 
Court  or  a  Judge,  under  the  60th  section,  to  let  in  the  defendant 
to  defend  **  upon  an  action  supported  by  satisfactory  affidavits 
accounting  for  the  non-appearance  and  disclosing  a  defence  upon 
the  merits." 

I  have,  then,  to  consider,  in  the  first  place,  whether  the  de- 
fendant has  satisfactorily  accounted  for  his  non-appearance.  I 
cannot  say  that  be  has. 

From  his  management  in  person  of  this  application  before  me 
two  days  ago,  I  see  clearly  that  he  is  by  no  means  wanting  in 
intelligence,  and  the  notices  endorsed  on  the  summons  served  so 
plainly  point  out  what  is  to  be  done,  and  the  consequences  of 
not  doing  it,  that  the  circumstances  must  bo  very  particular 
which  will  account  satisfactorily  for  a  defendant  doing  nothing 
towards  his  defence.  He  being  in  custody,  as  this  defendant 
was,  may,  without  explanation,  raise  the  inference  that  he  was 
destitute,  and  so  could  not  procure  professional  assistance ;  but 
we  are  told  by  the  defendant  himself  that  that  was  not  in  fact 
his  case ;  and  we  must  know  that  when  a  prisoner,  not  confined 
for  crime,  desires  to  have  an  appearance  entered  for  him  in  a 
civil  suit,  or  a  plea  put  in,  he  can  be  under  no  real  difficulty  in 
doing  so  when  he  has  the  means  of  paying  the  few  shillings  that 
it  would  cobt.  And  this  defendant,  though  he  was  in  custody, 
because  he  determined  not  to  give  way  to  the  attachment,  was 
not  at  liberty  to  lie  by  from  11th  June  to  8rd  July,  taking  no 
notice  of  the  writ  that  had  been  served  upon  him,  and  then  come 
to  the  Court  with  a  request  to  be  allowed  to  plead,  merely  because 
he  was  at  that  time  in  custody.  And  if  he  were  at  liberty  so  to 
act,  still  the  statute  says  that,  besides  accounting  satisfactorily 
for  his  non-appearance,  he  must  disclose  a  defence  upon  the 
merits. 

I  must,  then,  see  what  defence  is  disclosed  in  the  affidavits  on 
which  the  defendant  has  moved. 

The  defendant  denies  the  justice  of  the  award.  The  case,  so 
far  as  regards  the  merits,  rested  with  the  arbitrator  to  dispose  of, 
and  unless  under  very  peculiar  circumstances  and  in  some  ex- 
treme case,  we  have  no  power  to  revise  his  decision  on  the  facts. 

We  can  have  no  doubt  but  that  Mr.  Dalton  had  every  desire  to 
do  what  was  right,  and  that  he  was  well  able  to  judge  on  which 
side  the  justice  of  the  case  lay.  We  may  be  assured  also  that, 
from  his  experience  in  these  matters,  he  knew  well  what  steps 
were  necessary  to  be  taken  in  order  to  give  the  parties  a  fair 
opportunity  of  being  heard  ;  and  we  ought  to  assume  that  he  did 
proceed  fairly,  since  no  motion  was  made  against  the  award  on 
the  ground  of  anything  wrong  in  the  manner  of  conducting  the 
arbitration. 

There  only  remains,  then,  the  other  question  which  the  de- 
fendant now  advances;  viz.,  that  he  was  not  bound  by  the 
reference  because  he  never  assented  to  it. 

That  would  be  a  good  defence  against  the  action ;  but  when 
we  see  that  what  the  defendant  now  swears  to  in  that  respect  is 
not  only  expressly  contradicted  by  affidavits  filed  on  the  other 
side,  but  is  inconsistent  with  his  own  affidavits  and  with  the 
ground  which  he  himself  took  in  1852  in  opposing  the  attach- 
ment, it  is  impossible  to  believe  that  he  has  truly  any  such 
defence  to  urge. 

In  an  ordinary  case,  therefore,  I  should  have  no  hesitation  in 
discharging  the  summons  on  the  grounds  I  have  just  mentioned, 
but  as  this  defendant  has  been  so  long  in  confinement  in  conse- 
quence of  this  award,  and  as  the  courpe  is  unusual  of  pursuing 
the  two  remedies  of  attachment  and  action,  I  will  set  aside  the 
judgment  on  payment  of  costs,  provided  the  defendant  will  pay 
into  Court,  or  secure  to  the  satisfaction  of  the  Master,  the  money 
due  upon  the  award  and  the  costs  for  which  he  is  liable  under  it, 
and  will  undertake  to  plead  only  such  pleas  as  will  traverse  the 
Bubmisfiion  or  award,  or  both. 
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Tlie  «l»'tVn<l«nl  Imn  swnrii  tlmt  !»p  i"  nJ>'«'  to  fny  Hiiii'^'r  run     (irotii' U-ii  ii!«v<n*^  t"  "»   ^-  '»»  '»^  »ri  «itil)«<u(  lu-irnv   i  ii-i.      ..i  -T 
b»»  reo<)Y('re<l  a^E.-iinst  him  in  lli«  .-n't.  m.  •ukI  tln-n-fo/r  ttuTt*  is  no     Tbit  li»*  ha«l  iu»v«'.t  a^  i  n'-i  il>«»  :iwru-'l,  aikI  obtniiu-il  •  rule  to    -•  t 
rea-«..n  to  suppose  that  he  will  have  any  liifliculty  in  cumplyinj:    u  fim.U'.     4th  to  2n.i  cu  a.  <hMi>iiiK  «l»e  iillcpMi  con^Mrrniion  :■  r 
with  these  conditioQH.  '  s«ohniitiinj:.    oih  toxHnu»coiint.  jii!»tiiyiiipthe  rcTocmiioD  on  atc*i- i.i 

I  appoint  this  to  be  done  wUhin  three  weeks.  ;  of  thr  il!.,'«I  prnoeedin^y^f  th.  Mrb.rr^^ 

**^  ]      DDliMhtKtoK'rpi.uiiiitr-JgneliutiTlocutoryjail^menlforwant  •.f 

"  I  a  pl«'a,  ami  on  3Utli  Dciohor  eutcri'd  fiiiitl  judgment  f«ir  £M  V*   1»J. 

Westlakk  V.  Abbott.  land  is-j^ued  exiciuion  ineroon,  which  wh-^  in   the  j*bt  rill>  hai*!-. 

SjMKial  Kndfn-s^nvvt-Liu'iuUt^i  i>fnuuiii-~F.mil  Ju.hj»u»,t  iv  t>rnJt.        I       r^.bin.^on.  C  J  — Thi-  •.iiminon'*  by  which  ihi^  nctiMii  wa>  c  m- 

The  (>>artjr»ll  «ot  a.We  a  finni  Ju.knii^nt  by  U.^^^  .n  i^ym.nt     ,„^.,^^»,i  ^.^.,  i,„t  m...,  jul.x  irdorM- I       Thv  plriii.liff  ^iKnl•d  judpt...  »   X 

A/mi/.hi.l.'i'i.  nt  !»    l- «iuir   m^mi -.1 /^H^r-'^V  In  r  nu*.'  wn  vhi  h  |.vrr  of  fh-     «»H  tn*'  ;rp»illi<l  l-i  tl  tin'    m '••t.-lu'it  hu  1  ]MJi«Jr«l  im  U.<'  p.*  «-,  *   •    -   i 
rltlm  in  iKpiiiltt.M  .intl  part  i«  not.  i««  irrrf^nhr  sn  I  w.ll  ni«  m  »  h-;  1    «i:'i.»Ih     ^14.  ,i{.|    Hith'Hit  li'«VC  "t    t!'f  (*n»rt,  fttlicr  than    the    UmiTp  tO    p  «  .-   ..« 
though  th..Hm..uui  ..ith..  Ju.Lvn.nt  Im-    .^i   -.-/  ,•.  ,f.<  ir.u  ..  >■  .  .f<  ■„..,.«(.  j     ^i,,.,.,.     j^..^  uu-i.tjoiir-l  in  the  Ju  l^'f'^  order  nf  17lh  Octnb,  r 

lileadfd  wJlhoula  JudA'«*>r^>«-r-  L  UmT  tho  •»  J.*l -I'O  i»t  <  .L  l*.A  Lifj  rin  t  U  u^^uiu.hflUi.il  hi  *  h     »t 

(Ttli  N'i'u     1    r  l^'T.)        rSiTiv  tt^  I  It  I'll-. 1  !■!'<  I    'i;-  i;in«  lit  i'\  itfT  luU  tor  w.iiil  ol   n  ]  i        1 

This  was  ft  summons  on  pViiit'-f  to   -In'M  rjn-i    why  t!  •    finil     .'i' 'i-v.  tr  •«•« '■,  'i-*  i!  !.••  1  •'.  I  i-it:!  r- -i  ju  "jM>i-nl  tor  w.ii  »  o' «•  • « 
jU'lj;iiMMif  -'•.'•nod  .jUth  Oi'tibfi*  li-^r,  :ind  'i'A  ^-('•■•i  .jm  nt  pi'-  fed  iiu-      »iiro  t.>  :i  ^-i-. •.•»'*•;.•  I'li  I-.-  «•  1  w  r  t.  v.i.  rf  1  fn,  u  j'i'i  •  ■•   1  i    vUu  I    •  k 
Blio'i'i  11. tt  -*♦'  <''*,  M-i  ii»  witii  0().-l>  t'-r  iri'-.u!  .  •    v  .ml  f.\iCMn<>tj.      ilv  tn  .l«ii  the  onu^'i*  ol*  luMi   u  ni*'ii(i<>iH  d  Ui  h    '^ 

l-t.    H»v'rmst»  dotend:vnt  h:iti  filed  and  M^ivd  lii.s  p'»' us  boforo    di*»liiruti.'n,  a**  InMng  r.'.*/;.*ij  whudi  tiii^ht  hmo  Iwi-n  ^^;»l^.d  ib    ft 
ju  l<rtn>  Mt  si;rned,  find  <]»efially  endorned  stiinnniii**  niidrr  the  IKt  M-ction. 

'Jiid.  Ue'MU-t'  tiro  dt'cl  irati(»n  contjiiiu' 1  a  I'oui.t  r<<r  nnl!<Mii''ttfi»d         The  d«*fViidMiit  tHod  an  ».fTi  lavit  of  nierilH 
da'u  i;r<  >^,  for  breach  of  an  agreement  to  suF)rLil  a  certain  cause  to  '       The  didVudant  liavMij:  pli'.ided  without  leave  ♦•everal  pV.i?.  ^-lu  h 
arhirrati  .n.  <  as  he  cotild  not    to}:»'lhfr  without    have,  acconlinjr   t»»  the  Statut* 

3rd.  I5<*c!ui«^e  plaintiff  si jrne<l  flnnl  jud;xnieiitupon  the  arbitration  .  t!n' jud^ui»*nt  si^rned  again:»t  him  by  dctanit  was  rccular  Kut  the 
generally  for  want  of  a  plea,  without  any  ordt*r  to  compute  or  an  l^)art  would  ridieve  him  .-rnio'Jl  a>  a  m-ittcr  of  couP'«*.  on  p-nnm.t 
a«s«*ssiiH'nt  of  damages,  and  without  cnt*'ring  a  nolle  prosequi,  ofcoj*!?*;  and  in  !*nch  a  ci^e  a*>  thi**,  1  would  be  di'-p  M-d  to  "<  t 
as  to  huch  «N»unt.  1  a-ide  the  jii<l^in«'nt   without  co^Ih,  for  it   is  incou'^i'tent    in     l.e 

1th.  livMviii^e  tli«  writ  of  >.unimi)n."<  w.-i?  not  specially  endorsed,  plaintitfto  be  j:"'n}r  on  wuli  hi*'  action  upon  the  award  while  tlo 
nor  any  j>ii  tirular.-*  siM'vcd  with  the  drclarati<»n.  de'ond  nt  ha**  a  rtiie  tn*!  pn.  bug   for  M'liing    it  aM»le,  ai  I  ort 

5th.    .V?id  because  as  the  defloration  ciuitaine*!  a  count  for  un-     -.rrounds  wh.ch  if  .*ubstatiti  iled,  are  the  pla.ne^tattd  jurtui^'ct  ih.ii 
Hqnid  ited  dim:ig<\H  plaintitf  was  not  entillfd  to  ^i^n  final  judgment    cm  be. 
witliout  an  a^-se.sMnent  of  d.nnsitr'"^.  Ibit  the  fir-t  (jUrstioM  jm  wh«  tl.cr  the  fin:il  judjrnieiit  ai.d  exiTu- 

Or  why  juiriH  nt  ;md  ill  >u»>-e<|u<  nt  pr.icee  ling-  .xlioubl  not  In-  ti-ni  are  re^ulai  1  t  .ink  th«\v  an*  not.  The  p'ninMtT  in«»'i'.td  of 
set  rM'dv  o  t  the  in-Mit-.  aiul  the  defend  .nt  ad'ntled  to  pKa.  1  brin>i;lng  an  a*  tion  upm  a  p';i  n  moiHy  di  iii.ind.  ^ucha'»i'»  coMitn- 

()f  why  the  interiocut  >ry  judgmi  nt  .vIgiuMi  in  thiM  cau?*e  on  l!*^fli  plated  in  th»»  4Nt  ati  1  OUt  j*cct  un^  of  the  t'  Ij  1*.  \ct  iticlare"  on 
Oot»hiM*  la>t,  should  not  be  sot  a•^ide  on  all  or  nny  of  the  grourjd?*  two  ciumos  of  action  tpi'ti'  repui-nant  toeathott  «r  ;  f  -r  il  theawj  id 
mentioned.  ;  is  VH.i«i  tJH'ti  tKe  su»'iiii>-ion  con  d  n<il  have  breii  in  law  '•»-M.kt..*. 

.Judjtiiient  was  ent'-re.l  on  30th  O.'toher,  18">7,  on  the  whole  And  on  the  other  lian  I,  n' h<*  i»  cntitle.l  to  ilrtin.ijre-- aj!an.>t  di-tt  rs't- 
cause  (»f  atjtiou — that  pluntifT  do  recover  ag-iinst  di'lVndant  lh«' j^um  aiit  for  nvokiu;:  hi«<  '•U'niii>-ion.  it  i««  imposnH)  e  tliat  hi*  can  he  at 
of  £7  4  5>«.  4  1.  datnug<'^,  and  £7  o^.  Sd.  for  coats  of  suit,  which  lue  suine  time  entitlt'd  to  rifover  upon  I  hi*  award,  aiot  yet  he  ha> 
amotuit  in  all  to  £81  t».-    Od."  Mgn>'d  final  jud^niont  u  'on  tho  wh««!e  ib-clarali-n 

Plaintiff  sued  defendant  in  the  Pounty  Court  of  Middlesex  for  It  is  quiti*  cU-ar  that  i'  e  caur«e  of  action  .stated  in  the  s«con«l 
goods  sold  and  delivered.  The  cause  wa>  tried  and  a  verdict  given  count,  is  not  one  whicli  e  )»ild  have  bron  spicially  endor-ed  on  a 
for  tlefi'ndaiit.  '«umuions  under  th«»  41-t  clause,  and  that  lieing  so,  final  judgment 

Thou  on  plaintiff's  application  a  new  trial  was  gr.inted  to  him  could  not  be  taken  on  that  count  under  the  61st  clause, 
on  payment  of  cr»sts.  Plaintiff  without  paying  the  costs  took  his  It  is  true  that  though  plaintiff  has  entered  final  judgment  in  his 
cause  down  a  second  time  to  trial.  It  wa«  thi'U  mutually  a /reed  favour  on  the  whole  cau»*e  of  jiction.  yet  he  nmy  have  coiifin*  1  h  s 
to  refer  it  to  arbitration.  The  20th  July  was  appointed  for  the  l.imi'je^  to  the  sums  awarded  and  int••re^t.  .Irwl  I  >uf  ]'i>''»  l.e 
arbitr.jtors  to  hear  thecau><e.  Pl.iintiff  and  his  witnes'-e.H  Mtt.Miled  !i  i-> :  but  vet  he  liax  an  iiuMin-i'-tent  iudiimeTit  in  hi*-  fav«  r  oi.  two 
and  were  heard.  The  defendant  was,  as  lie  -wears,  uuavoidahlv  causes  of  action  which  couM  not  suhM«-t  top. 'tin  r  :  aiiit  he  h;  -  J-y 
absent  in  Montreal.  '  h'!<  judj^ment    ntitUd  hiiu>»'lf  to  the  costs  of  both  cuunt--.  H"  it  he 

The  arbitrators  made  an  award  that  defendant  should  p»iy  plain- I  hid  a  rijrht  to  ti'eil  jnl/Mient  on  both,  whili'  't  is  <'N*ar  he  '-. 
tiff  €45  5s   0«1.  besides  costs  of  the  cause,  and  of  the  reference.         not;   no  final  juilgnient  on  the  seconti  count  witlmut  some  c»th»'r 

The  defendant  before  the  arbitrators  made  their  a war<i,  revoked  proceedings  being  taken  is  allowed  under  either  the  41st  or  Gist 
the  Kubinission,  because  as  he  says  he  found  the  arbitrators  were    clau««es. 

resolved  to  proceed  ex  parte  in  the  absence  of  himself  and  his  |  1  take  it  that  when  a  plaintiff  signs  judgment  under  oither  1  f 
witnesses,  and  because  they  would  not  let  bim  see  the  evidence  these  clauses  in  a  case  where  the  claim  put  ftirward  by  him,  is  n.>i 
whicb  the  plaintiff  ho^l  given.  ,  wholhf  of  such   a  chara'-ter  as    brings  it   within  either  of    tliese 

The  defendant  in  the  Term  following,  moved  the  Court  of  Queen*H  clau-es,  his  judgiU' nt  mu^t  beset  aside.  Looking  at  the  plaintifts 
Bench  to  set  aside  the  award,  and  obtained  a  rule  nisi  returnable  cause  of  action  as  set  forth  in  his  declaration,  it  cannot  he  said  tint 
next  Term  (Michaelmas).  »  he  has  sue<1  upon  a  lii^ui  hired  demand,  that  is,  that  all  his  alleged 

In  the  meantime  plaintiff*  sued  defendant  upon  the  award  in  the    cau^e  of  action  are  of  that  character,  which  1  consid.  r  the  41^t 
Queen's  Bench.      His  declarati»n  contained  two  counts,  the  first     clause  to  mean,  and,  th.it  bidng  so,  I  am  ol  opinion  tiiat  tliis  final    - 
upon  the  award,  an     the  sec(»nd  a  noiinf  in  ra.'ic  for  r<.v^\inij  the    jo  L'tnent  and  execution  must  be  set  aside  with  co«»ts  for  i»r«  }.*i'a- 
subini«<sion,  in  which  Iim   daimed  £K0  damajres.  rity,  find    the    tl"*eridant   be  allowed     to     plead     i'-'-nnMv    wiih'n 

B.iforo  the  plaintiff  filerl  hi'^  declaration,  the  d''^endant  had  ob-  ,  one  month.  This  will  {rive  time  for  the  npplienti<»n  awainst  the 
taineti  the  rule  nUi  in  the  tiueen's  Bench,  for  setting  aside  tht  award  to  bo  dispo>^e«l  of.  Nothin.^- could  be  more  absur«l  than  that 
award.  ,  the  plaintiff  should  go  on  and  recover  upon  an  award  while  a  rule 

The  declaration  was  filed  on  10th  October.!  857.  On  10th  October,  ,  is  penling  on  which  the  Court  may  find  it  necessary  to  set  a^ide 
1 857.  I  Jmbxe's  order  wa-<  made,  giving  defen<bint  four  days'  time  to     the  award. 

p'«-H.l   jrid   leivt*   to   ph»'»  '   in   bar  the  a)u»licaiion  nr.i'le   )»v  lini  to  It  niav  h'  tli:;t  the   |.!.»Mitff  will  o't'inat»1v  lo  foun  1     iit'th   '  t  « 

t>  t  a->ii(e  thi'  award,  diden  I.tnt,  to  t'lko  short  notiei-  nf  tria..  recover:    l>ut  fher-'   is  Ti.'»!.iT':r  jiainiMi  bv  •itti-inpt'ri^''  to  i-roceiil  ii. 

On  'llu'X  Oct.,  lH.'i7.  defVuiJanf  ^1!.  .1  ^^^^•■^<  m  ti">-t  iout-''  -1.  Th  it  nn  Uii'M«i-oii:H)l.»  '»r  irr>;^nlir  0  »ur»e  with  a  view  to  sUui  Tig  out  a 
the  fcubmissiou  was  revoked  by  him.     2nd.   That  the  arbitrators  ,  defence. 
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The  Victoria  Plank  Ko\d  (Company  v.  Simmons. 

Appeal /mm  s^.ssion* — 13  ^14  Vie,,  ch.  54. 

Qtnem,  whpthw  •  piPty,  h«vin.(  app;ilH<I  to  thp  ijunrt«r  So^nlonti.  imd-^rlS  All 
Vic.  ch  64.  from  a  convictiou  by  a  justice  of  the  peace,  hua  any  right  of  sppaal 
from  ihn  decidual  or  that  coart. 

If  i«U'-h  ri^cht  exl'^tn  iho  eoQTictloa  must  be  returned  to  the  court  abore,  on  en- 
tering th<>  apijeal. 

The  appell.int,  having  been  convicted  by  one  Robert  Bird,  a 
justice  of  the  peace  for  the  county  of  Hastings,  for  passing  a  toll- 
gate  on  defendants'  road  without  paying  the  lawful  toll,  appealed 
to  the  Quarter  Sesnions,  where  the  case  wa8  tried  by  a  jury,  aud 
a  verdict  rendered  for  respondents,  upholding  the  conviction. 
The  proceedings  were  removed  into  this  court,  by  certiorari,  but 
the  return  to  the  writ  set  forth  only  the  evidence,  and  the  charge 
of  tlie  chairman  of  the  sessions  to  the  jury. 

Jflleft  for  th'«  apellant,      W dlbridijey  Q.  C,  contia. 

The  court  held  that  the  couvictiun  should  have  been  returned, 
being  the  grouutl-work  of  the  proceeding,  and  thut  for  want  of  it 
the  cause  was  not  properly  before  them,  and  could  not  be  enter- 
tained.* They  also  expressed  doubts  whether  there  was  any  right 
of  appeal  to  this  court,  under  the  circumstances,  the  defendant 
having  appealed  to  the  Quarter  Sessions,  under  13  ^  14  Vic,  ch. 
51,  and  given  the  bond  required  by  that  statute,  the  condition  of 
which  is  that  the  appellant  shall  **  appear  at  the  said  sessions  and 
try  such  appeal,  and  abide  the  J ndj meat  of  the  court  thereupon  ^'^ 
but  as  the  parties  had  both  concurred  in  bringing  the  matter  up, 
the  appeal  whs  dismissed  witht  at  costs,  and  the  record  wa«i  order- 
ed to  be  remitted  to  the  court  ot  Quarter  Sessions. 


DuFFiELD  V.  G  :bat  Wbstek.n'  Railwat  Compant, 
,  Demurrer — Surplunaf/  - — Practice. 

An  A1l^*;a*i->n  of  ilani:i.»A  on  a  tcrcuiij    n  wbi<h  the  I'lalritiflTis  not  entitled  to 

PC  •\ei'    I  •vf^  oot  toriu  ground  l(»r  (U^uiiirrcr  lo a  dovlurati*  U. 
Mer«4  hurpluiKi^e  w  not  a  gKid  ground  lor  deuiuner. 

(Cth  October,  1857.) 

Thi.^  ac'ion  wai  brought  by  the  plaintiff  as  administratrix  of  the 
late  l^dtnun  1  DatlieM,  for  danrngt's  on  account  of  his  death,  which 
wa^  ucc  isioued  by  the  De>jardin.^  Canal  liridge  accident  on  the  dit- 
feiilinl's  line  of  Kail  v.  ay,  near  Ilauiiiton. 

The  'lec'aratiun,  after  setting  out  the  accident  and  death  of 
said  Duthcid,  proceeded,  **and  thereupon  the  plaintiff,  as  such 
adinini.^iratrix  a.  aforesaid,  aud  for  the  benefit  of  the  said  Ellen 
Uutheld,"  (plaintiff),  **  and  al^o  for  the  benefit  of  iMury  Duflield, 
sister  of  the  said  Edmund  Duffield,  brings  her  suit,"  &c. 

The  defendant  demurred  to  this  declaration  on  the  ground  thut 
the  action  was  brought  on  behalf  (among  others)  of  Mary  Dufficld, 
no  damages  on  lior  account  being  recoverable  at  Law. 

M trphtj  {II.  B  )  applied  to  have  this  demurrer  struck  out  as 
frivolt*U"<  on  th"  gtouuil, — Isr.  Tliut  even  if  the  claim  on  b^lmit 
of  \l'»ry  Dutfi-M  were  not  jjo«i<l,  \et  it  w>»s  not  a  cau-e  of  dvmurr«'r 
to  the  w  olc  doi'l  >r  iti'U.  lie  citrd  on  this  point  Amory  v.  Brad 
rick,  I  l>  &  R,  .JOl,  5  B  &  A,  712,  and  DisUtld  v.  Scott,  «  T  R.  374. 
2d.  That  a  nou-campliatice  with  a  rule  of  practice  not  affecting 
the  substance  of  the  pleading  cannot  form  ground  for  demurrer. 
He  cited  on  this  point  Vere  v.  (roldshorout/h,  1  Binjr.  N.  C.  853-4; 
T'/ndiill  V.  U'l'-stotre,  3  Dowl.  2  ;  D-irlingy.  Gurnrg,  2  Dowl  235. 
Nor  can  a  mere  inaccuracy  not  affecting  the  substance  of  the  plea. 
Ho  cited  on  this  point  Mirnhall  v.  7"<'>mo.»,  4  Moore  &  S.  08  : 
Strarf'/ham  v.  Buckle,  1  H.  &  W.  51  i);  Harrison's  C.  L.  P.  Act, 
p.  lOU,  notes. 

Drapbr,  C  J.  C.P. — I  strongly  incline  to  treat  the  demurrer  as 
frivolous.  If  thu  allegation  complained  of  were  omitted,  an 
entirely  good  cause  of  action  would  remain,  aud  uttie  per  inufih 
non  vitiaiur.  It  seems  to  me  like  claiming  damages,  on  a  breaoli 
of  coiitrjict,  on  -ieveril  groun  N,  some  of  a  hich  the  plaintiff  cannot 
be  allowed  to  g)  into.  The  allegation  is  surplusage,  as  it  strike."^ 
ine,  and  may  be  wholly  rj^cted  and  tlit-refo  e  is  no  ground  for 
detnuner.  It  is  no  ground  of  demurrer  to  a  breach  that  damages 
are  claimed  which  plaintiff  is  not  c;ititlcd  to  recover:  {^Amory  v. 
Brodrirk,  5  B  <^  A  712,  an<l  see  the  ca.ses  collected  in  notes  1  to 
J:>a.i'ilcr-  K  -I)'-*  t>.  "iJ^")  a  0.) 

I  thiolv  the  pi  intid  oti  tli<»  wn'"»'t»  orjtifN'd  to  th«»  'M'-Ut  to  R<'t 
a-^il*  ill-'  -Jo'uurr  r  ;  -^Iw  tnv\,  if  ■('»«'  prclVra  it,  take  tin*  or!  r  to 
amend  her  declaratiou  without  cot>ts.  Order  granted. 


Mebokr  v.  Vi»gfit  kt  al. 

In  all  tran»|t'T%  acttorRthf  venue  may  Ite  r tuing» d  ^'>  f i  h  rp^iiintiirordffi;ndant 

on  hid  iihowiii>;  to  tho  C«uirt  or  .ludg;**  a  n'K^onabl-  pound  ih»r«f<<r. 
Tlin  pUintilT  nm^*  amend  hU  d*  clanttion  in  ordt*r  u>  rhin  f(f  hi«  «tnoc. 
in  onicr  to  fxpe<ilte  th««  triO  ot  thecaum,  whim  p  nintiff  HWtarc  that  othprwinehe 

will  prubnbiy  loite  hla  debt,  it  nwy  be  ooubidfreJ  riAMiiublc  ground  for  his 

chan|(ing  hie  venne. 

(lit  DecemUr,  1857.) 

The  particulars  of  this  case  appear  in  the  judgment. 

Haqarty.  J. — This  is  an  action  on  a  note — plea  *«  non  fecit. 
Venue  is  laid  in  Oxford,  aud  Plaintiff  moves  on  affidavit  for  leave 
to  amend  his  declaration  by  changing  the  venue  from  Oxford  to 
Vork  and  Peel,  on  the  ground  that  unless  he  can  try  the  cause  at 
the  Winter  a^^sizes  in  the  hitter  oounties,  he  is  very  likely  to  lose 
Uis  debt.  He  aUo  swears  that,  from  conversation^  with  defendai.i 
he  believes  the  plea  was  pleaded  to  gain  time  merely,  nnd  that 
there  is  no  real  defence.  No  affidavits  aie  filed  by  dcliudaut,  but 
he  objects  to  the  proposed  change. 

The  pnictice  is  not  very  explicitly  stated  in  the  books,  In  Chit- 
ty's  Forms  185G  page  771,  it  is  stated  **  In  a  transitory  action 
f  the  plaintiff  having  laid  the  venue  in  one  county  afterwaids  de- 
sires to  change  it  to  another,  he  may  obtain  a  Judge's  onler  for 
leave  to  amend  the  declaratiou  by  altering  the  venue  accordingly, 
upon  satisfying  the  Judge  that  there  is  reasonable  ground  fur  the 
application. 

In  Chitty's  Atchbold,  1850,  Vol.  2,  1273  "If  the  plaintiff  from 
circumstances  should  afterwards  desije  to  change  the  venue  (in 
transitory  actions)  lie  may  obtain  leave  to  amend  his  declaration 
upon  stilting  to  the  Court  or  Judge  any  reasoiuible  ground  foi  ihis 
app'ication,  even  after  plea  pleaded,  issue  joined  or  non-suit." 
In  Bajjiey's  Practice  322  **  .A-  the  p.aintiff  las  it  in  bis  own  power 
to  lay  his  vetiue  in  the  County  in  which  it  is  most  convenient  for 
aim  .0  try  it,  in  the  tir>t  instance,  the  amendment  wdl  only  bo 
dlowed  under  peculiar  circumstances,  aiu  unifoimly  upon  )  ay- 
ment  of  costs.  In  Ff/e  v.  Bowfield,  2  Dowl.  N.  S.  7Uo  (1848) 
^Viiliams,  J.  says,  **  The  deff  ndant  might  have  had  a  good  ground 
for  ahking  th*;  Court  to  ch«nge  the  venue.  But  the  plaiut'ff  who 
had  his  option  when  he  brou;[ht  his  action  and  had  a  complete 
knowledge  of  all  the  circumstances  C(»nnected  with  it,  mu^t  shew 
.1  reasonable  ground  for  such  application.  1  think  thtit  the  appli- 
cation is  not  a  matter  of  cour.^e,  but  that  the  plaintiff  must  lay 
hi>  grounds  for  it."  Most  if  the  older  ca-'-ea  are  cited  in  Cn-ofcM  v. 
Iltuse,  3  U.C.  O.S.  808,  where  an  application  by  plaintiff  to  change 
the  venue  after  his  cause  haviug  been  sttuck  out  of  the  docket  at 
.Viagara  assizes,  and  his  only  reason  being  that  by  changing  ti)  the 
Home  A-^sizes  he  could  try  his  case  earlier.  The  Court  refused 
his  application  as  inconsi.-itent  with  general  pra  t<ce.  unless  s(u:e 
very  stron>i  grounds  were  laid  for  it;  Rofur'Kon  v.  ll>tinie,  16  C.B. 
■»tW>;  TurnUy  V  Loud ,n,  N.  W.  H3.,('o.,  IG  C.  B.  oYo,  may  bo 
mticed. 

Our  own  Rule  of  Court  20  Victorioa  No.  10,  says,  «♦  In  nil  cases 
ihe  venue  tnay  or  may  m  t  be  changed  according  a '^  it  shal'  appear 
to  the  Court  or  Judge  that  the  cause  may  be  more  eonvenieiitly 
and  fitly  tried  in  the  County  in  which  the  cause  of  action  arose, 
or  in  that  in  which  the  venue  has  been  laid." 

On  the  Whole  it  appear•^  to  me  tliat  it  rests  altogether  on  the 
case  the  plaintiff  can  make  out  for  making  the  change  desired, 
'n  this  case  I  think  he  has  shewn  sufficient  grounds,  aud  I  allow 
the  plaintiff  to  amend  the  decaration  as  asked  in  the  summons  on 
payment  of  costs,  and  that  the  venue  be  changed  accordingly. 


CO'RRESPONDENCE 


To  the  Editors  of  the.  L(iw  Ji/f/rnaL 

Toront<»,  January  17,  1858. 
GEVTiiEMEX, — It  is  much  to  be  regretted  that  there  is  no 
;;**ntleman  in  the  Professinn  willing  to  undertake  the  task  of 
|tiiblishing  an  edition  of  the  Chancery  Orders  with  notes  of 
decided  i::i«rt'<,  i;iving  it  the  >anie  time  the  (Chancery  Statutes 
ati"!  other  si.uilir  infirm  itioii  fir  the  use  t»f  Chancery  pnieii- 
tionerd.     The  monopoly  of  publibhiug  the  Chancery  Orders, 
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[Februaby, 


seems  to  retut  with  the  Registrar  of  the  Court,  who  besides 
filling  up  bis  Reports  with  such  matter,  afcerwads  issues  the 

orders  as  he  pleases  and  at  what  price  he  pleases. 

♦  ♦♦»*♦♦ 

By  inserting  this  communication  in  your  next  number  you 
will  add  one  more  to  the  many  obligations  under  which  I«  in 
oom.iion  with  other  members  of  the  profession  are  placed,  by 
your  independent  and  fearless  conduct  in  the  exposure  of 
abuses.  Yours  truly, 

Lex. 

[We  concur  with  so  much  of  the  remarks  of  our  correspon- 
dent as  refer  to  the  desirability  of  having  the  Chancery  Orders 
in  a  convenient  volume,  edited  by  a  member  of  the  profession. 
This  much  of  his  letter  we  publish.  The  remainder  reflecting 
we  think  rather  too  severely  upon  the  conduct  of  a  public 
officer,  we  decline  to  publish.  Speaking  for  ourselves,  we 
have  never  known  the  officer  in  questii  n  to  be  otherwise  than 
attentive  and  obliging.  We  take  this  opportunity  of  thanking 
him  for  several  copies  of  the  recent  Chancery  Orders.] — Eds. 
L.J. 


Ih  the  Editors  of  the  Law  Journal, 

Bkamyillb,  Jan.  27th,  1858. 
SiBS, — I  am  called  upon  in  behalf  of  the  Municipal  Council 
of  the  Township  of  Clinton,  to  ask  a  few  questions  for  your 
opinion  on  the  fifth  and  eighth  clauses  of  the  Act,  20  Vict., 
cap.  69,  which  provides  for  the  disposal  of  Road  Allowances 
in  Upper  Canada. 

1st. — Does  the  fifth  clause  of  the  said  Act  authorise  the 
Municipal  Councils  to  convey  to  the  parties  the  original 
allowanpe  on  the  report  of  the  Surveyor  without  notice  and 
publication,  as  required  in  the  eighth  section. 

2nd. — Does  the  eighth  clause  require  the  By-law  to  be  pub- 
lished before  being  passed,  or  does  it  merely  require  the 
notices  to  be  published. 

An  answer  to  the  foregoing  questions  would  oblige  the  Mu- 
nicipal Council  of  the  Township  cf  Clinton,  if  you  could  give 
the  answers  in  your  February  number. 

I  am  Sir,  your's  truly, 

Row  LET  KiLBORN, 

Ibwiuhip  Clerk, 

[1st.  No  new  road  can  be  opened  in  lieu  of  an  original 
allowance  under  the  Statute  20  Vic,  cap.  69,  until  the  passing 
of  a  by-law  *' stopping  up"  the  original  road  allowance. 
This  is  as  much  necessary  where  no  compensation  is  to  be 
paid  under  sec.  5,  as  where  compennation  is  to  be  paid  under 
sec.  4.  Every  such  by-law  must  be  published  as  directed  by 
sec.  8. 

[2nd.  The  By-law,  t.  e.  the  vohole  By-law  is  not  of  necessity 
required  to  be  published,  though  we  advise  this  course  as  being 
of  all  others  the  most  simple  and  effective.  When  it  is  not 
done,  a  '*  notice  thereof"  giving  substantially  all  the  informa- 
tion which  the  by-law  contains  must  be  published.  The 
object  is  to  inform  all  concerned  of  what  is  intended  to  be 
done. — £j>3.  L.  J.j 


To  the  Editors  of  the  Law  Jdumal, 

Messrs  Editors, — By  the  44th  sec.  of  the  2  Geo.  IV.  cap.  1, 
it  is  enacted  that,  '*  No  attorney  of  this  Court  ( Queen's  Bench) 
being  a  merchant  or  in  anywise  concerned  by  partnershipt  public 
or  private,  in  the  purchasing  or  vending  of  merchandizr^  dec,  shall 
be  permitted  to  practise  in  the  said  Court,  dx"  Now,  suppose 
an  attorney  is  engaged  in  manufacturing  goods,  baying  the 
raw  material  and  converting  it  into  articles  for  sale,  and  after- 
wards disposing  of  these  articles  by  wholesale  or'retail, — would 
such  a  case  come  under  the  Statute  above  cited  ?  I  am  anxi- 
ous to  know  your  opinion ;  I  cannot  find  any  case  which  has 
been  brought  under  the  notice  of  the  Court  similar  to  the  one 
I  put,  and  as  opportunities  often  occur  in  which  an  attorney 
might  turn  an  honest  penny  in  this  way,  (although  I  admit  it 
is  decidedly  infra  dig,)  should  the  statute  not  interfere  with 
him,  will  you  favour  your  numerous  subscribers  with  your 
opinion  thereaceut? 

Tour  obedient  servant, 

January  14,  1858.  Enquirer. 

[The  clause  to  which  our  correspondent  refers  is  repealed  by 
the  recent  Statute  20  Vic.  cap.  63 ;  but  is  re-enacted  by  sec. 
22  of  that  Statute.  According  to  our  view  of  the  law  the 
case  of  the  attorney  mentioned  by  our  correspondent  comes 
within  the  letter  as  well  as  the  spirit  of  theAct.  '*  Enquirer  " 
is  referred  for  further  information  to  our  editorial  columns.— 
[Eds.  L.  J  ] 


MONTHLY     REPERTORY 


CHANCERY. 


V.  C.  W.  Hakson  v.  Rkbcb.  November  9, 10. 

Solicitor — Lien  of  Solicitor — Set-off, 

A  cheque  is  deposited  in  pursuance  of  an  agreement  with  a 
solicitor,  to  be  applied  in  payment  of  the  amount  to  be  recovered 
by  his  client.  A.,  in  an  action  against  B.,  the  party  depositing 
the  cheque*.  The  action  is  proceedv<i  with,  and  jo'lgment  entered 
up  for  the  amount  subsequently  ascertained  b.v  arbitmtion  to  be 
duo  to  A.  B.  has  a  cross  cliiiiu  against  A.,  which  he  is  unable 
to  plead  in  (lefenoe  to  the  action  brought  aguinat  him.  In  pro- 
ceedings'taken  under  the  bankruptcy  of  A.,  which  happens  sub- 
sequently to  the  award,  B.  is  allowed  to  prove  his  debt  against 
A.'8  estate  as  a  set-ofi*. 

Held,  that  the  solicitor  with  whom  the  cheque  bad  been  de- 
posite<l  did  not  thereby  lose  his  lien  for  costs,  and  a  bill  to  recover 
from  him  the  whole  amount  of  the  cheque  was  dismissed. 


M.R. 


Knight  v.  Bowter. 


Jfayl,2,4,5,6, 
June  8. 

A  nnuity — Mem  Trial — Salicitor*8  purchase —  Champerty — Limitations 

— Notice. 

A  memorial  of  an  annuity  subject  to  income  tax  is  not  defective 
for  not  noticing  a  proviso  in  the  dee  1  that  any  future  reduction  of 
income  tax  shall  enure  tn  the  benefit  of  the  grantor. 

An  objection  to  a  purchase,  as  being  by  a  solicitor  from  his 
client,  cannot  be  taken  by  a  third  party. 

It  is  not  necessarily  champerty  to  buy  an  encumbrance  which 
is  the  subject  of  a  suit  in  equity. 

Notice  that  the  persons  in  possession  of  land  pny  the  rents  to 
some  perion  other  than  the  owner,  is  notice  of  the  instrument 
under  which  they  are  so  paid. 


1858.] 
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Q.  B.  Elder  v.  Dbaumont  JVbv.  6,  11. 

Bankruptcy — EquitabU  plea  of  proof  in  bankruptcy — Effect  of 

aplitling  a  debt, 

A  creditor  of  a  bankrupt  may  proTe  for  a  part  of  his  debt,  and 
give  credit  to  the  estate  for  another  part,  for  which  be  is  secured 
by  a  policy  ;  and  a  covenant  by  the  banl&rapt  to  pay  the  premiums 
on  the  policy  as  they  become  due,  is  a  subsisting  covenant  to  pay 
the  premiums  as  thfy  become  due,  after  the  debtor  has  been  de* 
dared  a  bankrupt  and  received  bis  certificate. 


REVIEW     OF     BOOKS. 


Q.  B.  Enqland  0.  Blaokwell.  Nov.  20. 

Practice — BUI  of  sale — Reeidence  of  attttting  witness. 

By  17  &  18  Vic.  cap.  86,  the  attesting  witness  to  a  bill  of 
sale  is  to  give  his  residence  and  occopaticm.  Held,  that  looking 
at  t^e  purport  of  the  Act,  it  is  complied  with  by  the  witness  giving 
as  his  residence,  the  place  where  he  carries  on  his  business,  and 
where  he  is  to  be  found  during  the  working  hours  of  the  day. 


Q.  B.  Hemekt  v.  Eabl  amd  Othebs.  Nov,  9,  10. 

Right  of  unpaid  vendor  to  stop  in  transitu — Recision  of  contract — 

Acceptance  by  vendee. 

Where  goods  have  been  sent  off  by  an  unpaid  vendor,  and  deliv- 
ered on  the  premises  of  the  vendee,  but  againnt  his  will,  the  ven- 
dor is  not  entitled  to  have  back  his  goods,  the  vendee  becoming  a 
bankrupt,  unless  he  demand  them  before  the  transitus  has  deter- 
mined and  unless  before  the  vendee  becomes  bankrupt  there  has 
been  a  mutual  recision  of  the  contract. 


EX.  Lee  v.  Cook.  Nov.  18. 

Distress — Second  distress — Removal  of  goods  by  party  distrained 

upon  ufter  sale, 

A  bean  stack  upon  the  plaintiff's  land,  was  distrained  for  a 
rate  due  at  the  plaintiff  and  sold  by  auction.  The  plaintiff  pre- 
vented its  removal  by  the  purcha^er,  ana  himself  took  down  and 
removed  the  beans  and  the  purchase  money  was  never  paid. — 
Held,  that  a  second  distress  was  regular. 


Q.  B.  NoBBis  V,  Ibish  Land  Com  pant.  Nov.  17. 

17  4-  18  Vie,  eh,   125,  see,    6S -Mandamus— Public  duty  under 
Royal  Charter—Personal  interest  of  plaintiff. 

This  Court  will  grant  a  writ  of  Mandamus  to  enforce  the  fulfil- 
ment of  a  duty  in  which  the  plaintiff  is  personally  interested 
where  such  duty  is  not  in  the  natu»e  of  a  mere  personal  contract 
— therefore  where  a  company  incorporated  by  Ro>al  Charter,  anl 
bound  liy  th>  ir  deed  of  Kettleiuent  V*  keep  a  register  of  sharehold- 
ers, and  lo  enter  in  such  rcgiater  the  names  of  the  representatives 
of  deceased  hharehold«r,  bad  refused  »o  to  do;  Uel'i,  that  this 
Court  hid  power  tu  grant  a  writ  of  Mandamus  to  compel  such 
repstration,  being  a  m.tter  in  which  the  plaintiff  and  the  public 
are  both  interested. 


The  Low^eb  Canada  Jurist.    John  Lovell,  Montreal.    $4  per 
annum. 

We  welcome  the  onmmencement  of  the  second  yolume  of 
this  publication.  The  promisea  made  when  it  was  first  an* 
nounced,  have  been  more  than  (>erfurmed.  The  intention  was 
to  issue  in  a  year  twelve  parts  of  twent^y -eight  pages  each,  or 
in  all  three  hundred  and  thirty-six  psigee.  This  has  been  done, 
and  more  too,  for  the  first  volume  contains  no  less  than  three 
hundred  and  seventy-eiz  pages,  or  f<»rty  pages  more  than  pro- 
mised. The  first  number  of  volume  11.,  now  before  us,  con- 
tains in  part  the  report  of  a  very  interesting  and  important 
ease  recently  decided  in  appeal,  (Wilcox  v.  Wilcox,)  In  a 
histtirical  point  of  view,  it  is  of  value  to  Upper,  as  much  as 
Lower  Canadians.  One  and  the  chief  question  decideil  is  that 
neither  by  the  conqueat.  nor  by  the  proclamation  of  1763,  nor 
by  the  Quebec  Act  of  1774,  (14  Oeo.  111.  cap.  83,)  was  the  law 
England  as  re;;ards  civil  rights,  introduced  into  Canada.  The 
judgment  of  the  Court  which  displays  great  historical  research 
and  knowledge  of  constitutional  law,  was  read  by  Sir  L.  II. 
Lafontaine,  Baronet.  In  this  judgment  Justices  Duval  and 
Caron  otmourred,  and  from  it  Justice  Alwyn  diRsenied.  The 
judgment  of  the  latter  is  not  yet  publishea.  We  shall  when 
we  receive  it  g,ive  it  more  than  ordinary  consideration.  The 
question  involved  is  one  which  was  previounly  before  the  Courts 
of  L'»wer  Canada,  in  a  case  of  Siuart  v.  Bowman  reported  in  2 
&  3  L.  C.  Reports.  Then,  as  now,  there  was  some  difference 
of  opiniim.  The  truth  ia  that  no  judgment  can  be  delivered 
which  will  satisfy  the  minds  of  all  men.  Opinions  pro  and 
con  have  been  given  by  Attorney  General  Yorke,  Solicit4»r 
General  De  Grey,  Attorney  General  Thi^rlow,  Solicitor  General 
Wederburne,  Attorney  General  Maserea,  Chief  Justice  Hay, 
and  others  of  the  Judges  and  Crown  Lnw  officers  of  England 
and  Canada.  The  preponderance  of  authority  favors  the 
opinion  expressed  by  Sir.  L.  II.  Lafontaine. — [Juu'r  Ed.  L.  J.] 


C  C.  R. 


Rboina  V,  Ellen  Johhson. 


Evidence — Larceny — Proof  of  intestacy  and  property  in  ordinary — 

Absence  of  evidence  as  to  majority  of  articles  specified — Effect  of 

evidence  of  intestacy  in  support  of  an  indictment  for  larceny 

when  the  property  is  laid  m  the  ordinary. 

When  a  count  for  larceny  charges  the  stealing  of  a  great  num- 
ber of  things,  a  general  verdict  of  Guilty  will  be  supported  by 
evidence  that  any  one  of  the  things  mentioned  has  been  stolen, 
notwithstanding  there  ie  no  evidence  as  to  the  rest. 

Where  a  prisoner  was  found  guilty  upon  a  o  mnt  charging  her 
with  stealing  a  number  of  articles  alleged  to  be  the  property  of 
the  ordinary  and  there  was  evidence  that  some  of  the  •iiticles  had 
belooge  1  to  an  intestate,  and  that  cht^y  hail  b(^en  seen  and  mi!*<<ed 
after  her  death,  but  as  to  the  m>ijurity  of  the  thini;:i  no  evidence 
wan  given.  Het4  that  hm  there  was  evidence  an  to  some  of  the 
things  that  (hey  were  Mttden  ufrer  the  death,  the  pniperty  in  them 
was  properly  laid  in  the  ordinary,  and  the  conviction  right 


The  Rules,  Orders  and  Regulationr  as  to  Practice  and 
Pleading  in  tue  Courts  of  Queen's  Bench  and  Comhon 
Pleas,  foe  Upper  Canada  ;  Under  the  Couimtm  Law  Pro- 
cedure Act,  1856,  with  Notes  Practical  and  Explanatory. 
By  Robert  A.  Ilarrison,  Enq.,  B.C.L.,  Barrister  at  Law. 
Maolear  &,  Co.,  Toronto.     Price  $1.50. 

Tn  this  work  Mr.  Ilarriaon  has  given  the  profeaaion  a  large 
amount  of  information,  well  and  conveniently  arranj^rd. 

The  great  Ixidy  of  the  rules  are  taken  from  the  English 
Rnlea.  Many  of  them  have  been  long  in  force  in  Upfier 
Canada.  All  have  received  judicnil  explanation  both  in  Eu^^- 
land  and  in  this  country,  and  the  Rep(»rtrt  disclose  a  host  of 
cases,  upon  their  construction  and  application. 

In  this  view  it  was  obviously  important  to  trace  out  the 
origin  of  our  present  rules,  and  to  C(»llect  and  properly  distri- 
bute the  numerous  oases  on  each.  This  it  has  been  an  object 
with  the  author  to  accomplish,  and  he  has  done  the  work  well. 
Not  only  are  all  the  oases  of  importance  found  in  the  Reports 
brought  under  view,  but  many  cases  decided  in  our  own 
Courts  on  the  Common  Lnw  Pmcedure  Act  are  not  contained 
in  the  authorized  Reports,  which  are  carefully  collected  and 
noted  in  the  work. 

h^^w^  before  Mr.  Harrison  was  in  any  way  connected  with 
the  writer,  in  the  conduct  of  the  Law  Journal,  the  Editors  felt 
b  und  to  notice  favourably  "  parts  "  of  bin  Common  Liw  Pro- 
cedure Act,  and  the  writer  can  aee  no  good  reason  for  with- 
holding an  opinion  which  he  believe.<4  the  Judges  and  the 
Profoision  entertain,  viz : — that  Mr.  ILirrison  has  di«>played 
immense  tndiHtry  as  well  a;<  ability  and  l«*ij^:il  aounien  in  the 
various  le^^'il  w«»rk»  he  has  produced.  IIi«  (rhief  work,  the 
Common  Liw  Proct^dure  Act,  vvuuld  do  i^redit  to  any  legal 
writer.    The  present  work  is  carefully  written,  and  uontainE 
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the  pith  of  nil  the  decided  cases  bemng  upnn  rhe  new  rules. 
Ilh  v:ilue  to  the  practitioner  cannot  he  over  estimated.  The 
mechanical  executiun  fully  e'juals  the  English  works. — [Sen'r 
Ed.  L.  J.J 


CouNTT  Court  Rules.  The  Rules,  Orders  and  Reticulations 
as  to  Practice  and  Pleading  in  the  County  Courts,  with 
Notes  Practical  and  Explanatory.  By  Robert  A.  HarrisoD, 
E^q.,  B.C.L.,  Barrister  at  Law.  Maclear  &  Co.,  Toronto. 
Price  $1. 

This  is  another  of  Mr.  llarrison's  timely  productions.  He 
has  acted  with  much  judgment  in  preparing  a  separate  work 
for  the  County  Courts. 

The  County  Courts— creatures  of  the  Statute  law  have  a 
jurisdiction  and  procedure,  in  many  respects  peculiar,  and  the 
notes  on  the  Superior  Courts  Rules  applied  to  the  County 
Court  Rules,  ^vould  in  many  instances  he  calculated  to  lead 
the  practititiner  astray — at  all  events  w(»uld  require  to  be  care- 
fully considered  before  being  acted  on.  The  labor  of  doing 
this,  the  author  has  saved  to  the  practitioners  and  officers  of 
the  County  Courts,  for  he  has  carefully  read  all  his  former 
note-^,  "  the  result  was  that  parts  were  expunged,  other  parts 
modified,  and  additions  made  in  several  places  so  as  to  adapt 
bin  matter  to  its  altered  subject." 

The  origin  of  eich  rule  is  carefully  traced  out — the  deci- 
sions serving  to  explain  it  given,  and  every  pains  taken  to 
mike  the  notes  full  and  reliable  guides  to  officers  and  practi- 
tioners. A  table  is  prefixed  to  Uie  w<irk.  exhibiting  at  a 
glance  the  connection  between  the  Superior  Courts  and  ('ounty 
Courts'  Kales.  TiTn  like  the  rest  of  Mr.  Harrison's  works, 
evinces  labor  and  ability  well  directed. 

There  is  an  excelled  Index  to  matter,  and  the  mechanical 
execution  is  "first  class.." — [Sen'r  Ed.,  L.  J.] 


The  Upper  Can.\da  Lxw  Directory  1858.    J.  Rordans,  Law 
Sutioner,  T»>roiito, 

We  are  glad  to  see  this  very  u«eful  publicaiion  make  its 
appe  trance  a${ain.  It  is  very  evident  that  a'*o*her  year's 
experience  bis  not  been  lost  ufMtn  its  industrious  compiler. 
We  can  h.-irdly  imaj^ino  that  any  law  office  would  be  without 
a  c(»py,  the  infmnation  it  gives  is  so  various  and  useful 
to  the  practitioner.  To  Clerks  and  officers  of  the  different 
Courts  also,  ami  in  ftct  to  all  men  of  business  it  can 
hardly  be  said  to  be  le-*?*  necessary  as  a  book  of  reference.  It 
contains  an  aim  inac  showing  the  Termn — S  ttings  of  Courts 
— days  for  making  various  services,  &c.  &0.  ;  the  Act  to 
amt^iid  the  law  tor  atlmission  af  Attorneys,  and  rule  J»f  Law 
S«>oiety  there-under  ;  the  Judiciary — a  list  of  Barristers  and 
Att<irneys  in  Upper  C  mada,  and  their  Toronto  Agents; 
County  and  Judicial  offi  ^ers  in  different  Municipalities  ;  Com- 
missioners for  taking  affidavits ;  Coroners,  &c.  ;  also  Tables 
showing  the  time  f  >r  taking  different  steps  in  an  action  at 
Common  Liw  in  the  Superi<»r  an<l  County  Ci>urts,  and  in  a 
suit  in  Chancery  ;  tables  of  distribution  of  Estates,  of  Intes- 
tates in  Uf>per  and  Lower  Canada,  &c. 

These  are  some  of  the  principal  matters,  and  we  consider 
their  enumeration  makes  any  recommendation  of  the  work 
almtst  unnecessary  on  our  part. 

Not  the  least  interesting  feature  in  the  publication  this 
year  to  us  is,  **  a#iketch  of  the  growth  and  present  importance 
of  the  Legal  Profession  in  Upper  Canada,"  by  way  of  a  pre- 
face. It  is  succinct  and  well  written,  and  will  we  doubt  not 
be  read  with  much  interest  by  very  many  who  have  not  had 
time  or  opportunity  to  make  themselves  acquainted  by 
research  with  the  details  of  our  professional  history.  We 
cannot  forbear,  even  at  the  risk  of  its  being  supposed  to  be  out 
of  pl:ii"e  here.  Ki^'i'»i?  »*"  ex'ruct  from  the  **  sketch  "  in  «vhich 
the  writer  vic^v8  the  Profession  as  a  necessary  element  of 
civilized  society.    We  foei  satisded  that  every  mind  capable 


of  reasoning,  will  agree  in  the  truth  and  force  of  his  remarks, 
lie  says : — **  The  profes.si(m  of  the  law  though  generally  more 
carped  at  tliau  either  that  of  divinity  or  of  medicine,  is  in 
its  sphere  as  useful  as  either  to  the  well-being  of  modem 
society.  It  has  always  been  found  that  when  a  people 
become  numerous,  all  having  wants  of  various  kinds  to  be 
supplied,  it  is  the  interest  of  the  whole  community  and  of 
each  member  of  it,  to  have  a  division  of  labour.  If  any  man 
in  the  Social  state  were  to  be  his  own  lawyer,  his  own  doctor, 
and  his  own  clothier,  it  does  not  require  much  discrimination 
to  see  that  his  estate,  his  life,  and  his  comfort,  would  be  all 
less  effectually  served,  than  if  he  were  himself  to  apply  his 
attention  to  some  one  calling,  and  when  necessary  summon 
the  assistance  of  others  more  skilful  than  himself  in  other 
callings. 

"  Those  who  view  society  as  organised  in  modern  times, 
and  see  in  it  numberless  conflicting  interests  warring  with 
each  other,  and  yet  all  claiming  its  protection,  must  acknow- 
ledge the  nece.ssity  of  h  vastaccumulatitm  of  law  and  of  trained 
intelligence  to  interpret  and  apply  it.  The  theorist  who 
thinking  that  the  principles  of  justice  being  few  are  easily 
underst4H»d,  and  can  be  easily  administered,  finds  himself 
opposed  to  the  experience  <»f  ages.  Thenumber  of  adjudicated 
points  in  the  law  of  England  is  estimated  at  one  million  and 
a^half,  and  are  ccmtuined  as  may  be  supposed,  in  libraries  of 
no  trifling  dimensions.  To  study  these  points,  and  the  laws 
out  of  which  they  arise  and  uptm  which  they  depend  must 
be  the  vocation  of  a  distinct  professicm.  To  make  the  p^ofes- 
sion  equal  to  the  knowledge  and  ability  required  of  it,  there 
must  be  peculiar  learning,  the  offspring  of  previous  prepara- 
ion."— [Sen'r  Ed.  L.  J.] 


APPOINTMENTS   TO    OFFICE,   &C. 

JUIUES. 
ORORQE  8.  JARTTS,  of  Cornwall,  EnqnirH.  to  bo  Judie  of  the  FarmgAte  Court, 
for  ihc  United  Couutlo*  of 'alurmuut^  Duudus,  aud  Ukugary.— <GaM;tt«:d  23id 
J  .n.  18&S.) 

CLEUKS  OF  THE  PKACE. 

ROaERT  LKKS.  of  Ottawa,  K^qutrc    to  Ih  Heik  of  ihm  Pence,  for  the  County  of 

CHrleiou.  iu  the  room  of  tf.  (..  |*ow^n.  roffiinHd.— (0»st»it«^  .(an.  9  186S  ) 
JAt;i)U  KAKilAN  0  I'KlNULE.  of  C<Hnvritil  KKqnire.  to  b««  (  Wk  of  the  I'eaci*  for 

the  UiiltMd  Count  let  of  T^tormont.  Ilumlaii  aitd  GI«>nKary,— in  tha  roi>m  of  J«met 

»*r!  Kle.  Knqutre.  reKi;;nfd— ((iiis«<tted.Ian  2,\  1H5>«.) 
CIMKLKS  ALKW.NDKa  WtLLKK.  t>{  iVtiThtro',   EMjuIre,  to  be  C  crk  c-f  the 

I'eico  f'trihe  U>iit4*d  Omntfttt  nf  IMerbori'  nnl  Vfc^'>iiti,~-lu  the  room  of  0«0. 

0.  D'Ulier,  Kaiiulni,  d<fC«MU«id  --<(l«zect««i  Jmd  *J3.  1868.) 

CLBhKS  OK  CJU^TY  COURTS. 

JAMBS  FR*SRa.  of  Oitawa.  Kttqulre.  t<»  be  Clerk  of  th»  County  tVurt  and 
Registrar  of  tlm  Siirni;;ntH  l^iurt.  for  tlif  County  of  Tiiilttton, — In  the  room  of 
Uoary  J  FrM,  E»qulr».  reKi^iu'd  — (t^HZottt-d  23  .Ian.  1S&8.) 

RKtiTs^TBARS  OF  :?URROUATB  0i)URT8. 

ROBRRTSOy  MrT>">\KTJ,  of  (Vjrnwull,  Enquirf,  to  be  RegWrar.  of  the  Surrogato 
C«>art.  for  the  Unittnl  Omutiee  of  .Storm-<nt.  Dnnd-is  and  Uletigarry,  In  the 
room  of  Alexandur  McLean,  EMiulre,  reaifcned. — (Uaaetted  Jan.  30, 1868.) 

NOTARIES  I'URLIC. 

HBVRY  WTLLT\M  JOXB-',  of  CobfrnrR.  Gentleman,  and  JAMES  MACf.ENVAN 
of  IlHtnilton.  K^iiire  Rdrriflter  and  Attorney  at  Law,  to  be  Notaries  Public  of 
Upper  Canada.— >Gaze  ted  January  30.  l^.'>8.) 

CORONERS. 

OABRTEIi  BAr.FOUR,  and  HENKY  LKMON,  E«quii«s,  to  ba  AMoeUte  Coronen 

for  thrt  County  «>f  Rraut.— ((}  izetted  Jan.  23. 18oS.) 
WILLIAM  . I ACK-^DN,   HTid  .WT.IAN   BlOKNKLL,M.D..  Esquires  to  be  A «». 

cUte  (!oruncra.  fir  the  United  Cuuuties  of  Fruntenac,  Leunux,  and  Addiugton. 

— (Uazetted  Jan.  23, 1858.) 

RETURNING  OFFICERS. 

JOHN  FIXLAYS'IN.  Enqulra,  M.D.,  to  be  Retnralnfc  Officer,  for  theTlllac*  Hon, 
un-ltT  the  Act  20  Vict,  up  107.— (Gaietted  Jan.  9,  1807  ) 

TO   CORRESPONDENTS. 

Luc,  RowLET  KiLBOB!!,  and  ExQuiRER.— See  ^^Correfpondenre." 

V.KVi  Dnrif,  J.  T..  A  Clkhk  or  a  Ditkiiox  Court.— See  »*  Diririon  Courta.** 

AUQUts  — We  agrre  with  you.     You  may  prron-d. 

T.  fl. — A  c«>nv'e'l  n  wb»»n  one  re»a-*i<»«!  to  JJt»««io'^g  cann'>t  alVrwa»H!8  be  nt- 

5ira»'dod  by  h  more  foruuil  ooe.—See  Chaney  v.  i'aine,  1  Q.  Ji.  71i ;  Selwood  ▼. 
ount,lQ.B.7ia. 
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DIARY    FOR    MARCH. 


1.  Monday..... 

2.  Tuead«y.... 

3.  W«diw0(Uy 

6.  FridAj 

8.  Satardaj... 

7.  SUNDAY .. 

8.  MoDday.... 

9.  Taaaday  ... 

13.  Saturday... 

14.  SUNDAY.. 
21.  SUNDAY  « 
28.  SUNDAY .. 


10  0'dock,  Q.  B.  Judgmente ;  2  o'clock,  C.  P.  do. 

Chancery  Examination  at  Hamilton  and  Ottawa. 

Last  day  for  notloas  of  Trial,  Ooanty  Coorti. 

10  o'clock,  C.  P.  Jndgmenta. 

Kxam.  at  HamUton  and  Ottawa  ends.  11  o'doek,  Q.  B.  Jndgmeati. 

3rd  Sunday  in  LenL 

Chaneery  Kzamlnatlon  at  Barrla  and  OomwalL 

Quarter  Seeeions  and  County  Court  tlttinge. 

Kzaminatton  at  Barrle  and  ComwaU  ends. 

Wi  Sunday  in  Lent, 

Uh  Sunday  in  Leal. 

I\tbm  Sunday. 


TO  &SADSR&  AND  CORRESPONDENTS. 

No  notice  taken  of  any  oommnolcatlon  unlewaooompaoied  with  the  tme  name 
ftnd  addren  of  the  writer— not  neoeeearily  for  publication,  but  as  a  guarantee  of 
good  fklfch. 

We  do  not  undertake  to  return  r^eeted  eommunlcatlone. 

Matter  for  publication  should  be  in  the  hands  of  the  Editors  at  least  two  weeks 
prior  to  the  number  for  which  it  Is  Intended. 

Editorial  communications  ehonld  be  addressed  to  **  The  Biitan  of  (As  Law 
JourmUy  Tbronlo,'*  or  **Barrie.** 

Adrertleements,  Badness  letten,  and  communications  of  a  Financial  nature 
should  be  addreased  to  **  Jfoirs.  Madear  <£  Cb.,  FubliMkert  <^  the  Law  Journal, 
Jbronto.** 

Letters  enclosing  money  should  be  ftyMfervd,*— the  words  "Money  Iistter" 
written  on  an  euTelope  are  of  no  arail. 

^$  Upper  ®auak  fafa  ^mvul 

MARCH,    1858. 
IMPRISONMENT    FOR    DEBT. 


The  law  of  debtor  and  creditor  has  a  direct  bearing  upon 
the  trading  classes^  and  an  indirect  bearing  npon  all  other 
classes  of  the  community.  Its  operation  is  of  the  most  ez- 
tensiye  kind.  Its  intricacy  and  complexity,  and  we  may 
add,  its  insufficiency  is  now  almost  a  universal  theme. 

Some  there  are,  who  say  that  we  need  a  more  perfect 
law  of  insolyency ;  others  say  a  bankruptcy  law  is  required ; 
others  say,  the  right  of  a  creditor  to  arrest  his  debtor  in 
ciyil  cases  is  unnecessarily  severe;  others  again  say,  im- 
prisonment for  debt  is  a  relique  of  barbarism  and  ought  to 
be  abolished. 

In  a  multitude  of  councillors,  we  are  told,*  there  is  a  wis- 
dom ;  in  a  multitude  of  complaints  we  affirm  on  the  present 
occasion,  there  is  cause.  Whatever  differences  in  detail 
exist,  all  are  agreed  that  the  law  of  debtor  and  creditor  in 
Canada  demands  amendment. 

In  a  former  number  of  this  Journal,  we  expressed  at 
length  our  views  as  to  insolvency  and  bankruptcy,  and 
shaU  now  proceed  to  examine  the  law  of  arrest  with  a  view 
to  the  suggestion  of  necessary  amendments. 

It  is  well  known  that  the  law  favors  the  liberty  of  the 
subject  It  is  equally  known  that  the  subject  must  pay  his 
debts  and  perform  his  other  lawful  obligations.  It  is  the 
right  of  a  creditor  to  seek  by  process  of  law  the  liquidation 
of  his  lawful  demand ;  but  it  is  also  the  right  of  the  debtor 
to  be  protected  so  far  as  consistent  with  the  exigencies  of 
society  in  the  enjoyment  of  his  liberty.    The  relation  of 


these  apparently  contradictory  rights  to  each  other  ought 
to  be  the  first  subject  to  engage  the  attention  of  the  legis- 
lator. 

The  deprivation  of  a  debtor  of  his  liberty,  in  other 
words,  imprisonment  for  debt,  is  justifiable  only  on  one  of 
two  grounds,— either  the  security  of  the  creditor,  or 
the  punishment  of  the  debtor. 

The  right  of  a  creditor  to  secure  the  body  of  his  debtor 
when  about  to  abscond,  is  not,  we  assume  to  be  questioned 
either  on  grounds  of  humanity  or  of  justice.  Incidental 
to  this,  the  right  to  punish /bryrattci  or  other  unfair  deal- 
ing,  must  also,  we  apprehend,  be  conceded. 

We  do  not  think  any  rational  man  will  dispute  the  ab- 
stract truth  contained  in  either  of  these  modified  proposi- 
tions. The  cause  of  complaint  seems  rather  that  under 
color  of  existing  rights,  an  opportunity  is  ^ven  for  the 
exercise  of  oppression  and  cruelty.  It  is  asserted  that  a 
debtor  is  too  much  in  the  power  of  his  creditor,  and  that 
this  power  is  abused.  But  surely  the  abuse  of  a  right 
is  no  valid  argument  against  its  use  ?  Rather  than  root 
out  the  right,  let  it  be  placed  under  sound  and  proper  res- 
traints. 

The  law  in  civil  cases  sanctions  an  arrest  either  before 
action,  during  action,  or  after  judgment.  An  arrest  before 
judgment  is  said  to  be  on  mesne  process ;  an  arrest  after 
judgment  is  said  to  be  on  final  process. 

This  was  the  law  of  England  at  the  time  of  the  conquest 
of  this  Province,  and  was  generally  understood  to  have 
been  introduced  by  the  Royal  Proclamation  and  other 
official  instruments  published  shortly  after  the  conquest. 
The  law  of  arrest  in  civil  cases  was,  we  believe,  wholly  un- 
known to  the  French  and  spread  great  alarm  among  the 
ancient  inhabitants  of  the  Province.  It  was  made  a  prom- 
inent subject  of  complaint  in  more  than  one  petition  to  the 
Executive  for  relief. 

When  the  Ganadas  were  separated  in  1791,  as  to  civil 
rights,  the  laws  of  Canada,  in  other  words,  the  French 
laws,  were  conceded  to  Lower  Canada,  while  the  laws  of 
England  were,  by  express  enactment  of  our  own  legislature 
declared  to  be  in  force  in  Upper  Canada.  Under  this  en- 
actment, (32  Geo.  m.,  cap.  1,  s.  3,)  the  law  of  arrest  in 
civil  cases,  was,  of  course,  included.  So  it  continued  with 
occasional  amendments  as  to  the  form  of  affidavit  for  arrest, 
until  1843,  when  a  remarkable  statute  was  passed.  It  was  in- 
tituled. An  Act  to  ^abolish  imprisonment  for  debt,  and  for 
other  purposes  therein  mentioned,  (7  Vic.  cap.  81.)  It 
recited  that  imprisonment  for  debt  where  fraud  is  not  im- 
putable to  the  debtor  is  not  only  demoralizing  in  its  ten- 
dency, but  as  detrimental  to  the  true  interests  of  the  creditor, 
as  it  is  inconsistent  with  that  forbearance  and  humane  re- 
gard to  the  misfortune  of  others  which  should  always 
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characterize  the  legislation  of  every  Christian  country.  It 
farther  recited  that  it  was  desirahle  to  soften  the  rigor  of 
the  laws  of  Upper  Canada  affecting  the  relation  between 
debtor  and  creditor,  so  far  aa  a  due  regard  to  the  interests 
of  commerce  would  permit  It  then  enacted  generally, 
that  no  arrest  should  be  made  in  any  civil  suit,  when  the 
cause  of  action  should  not  amount  to  £10,  and  that  it 
should  not,  even  in  these  cases,  be  lawful  for  a  plaintiff  to 
proceed  to  arrest  the  body  of  a  defendant  unless  upon  the 
making  of  an  affidavit  of  debt  and  plaintiff's  belief  that  the 
defendant  was  immediately  about  to  leave  the  Province, 
and  that  no  person  should  be  taken  or  charged  in  execution, 
(%,  e.f  arrested  on  final  process,)  for  any  sum  whatever. 
The  enactment,  it  will  be  noticed,  fell  much  short  of  its 
recital,  and  left  the  law  as  to  arrest  on  mesne  process,  pre- 
cisely as  it  was  previously. 

Little  more  than  fifteen  months  were  allowed  to  expire 
until  the  Legislature  repealed  the  Act,  doing  away  with  the 
restriction  upon  arrests  on  final  process,  and  so  restored  the 
law  of  arrest  to  its  original  state. 

Such  is  the  present  law  against  which  so  many  clamor — 
some  for  amendment,  others  for  repeal.  No  arrest  can  be 
made  on  mesne  process  for  a  debt  under  £10.  When  a  debt 
exceeds  that  amount,  the  arrest  may  be  made  either  on  mesne 
or  final  process ;  but  in  the  former  case,  not  without  an 
affidavit  showing  plaintiff's  cause  of  action,  and  his  appre- 
hension of  defendant  leaving  Upper  Canada.  When  the 
cause  of  action  is  a  debt  certain,  a  writ  of  capias  may  issue 
upon  the  filing  of  the  affidavit  without  the  intervention  of 
any  Judge.  When  it  is  for  a  cause  other  than  a  debt  cer- 
tain— for  example,  damages  for  seduction — a  Judge's  order 
is  necessary  before  proceeding  to  arrest.  These  are  the  only 
cases  in  which  arrests  can  be  made  for  the  security  of  the 
plaintiff.  Arrests  may  bo  made  for  the  punishment  of  a 
debtor  in  the  cases  following.  Whenever  a  plaintiff  having 
obtained  a  judgment  in  a  Superior  or  County  Court,  swears 
that  in  his  belief,  the  defendant  has  parted  with  his  pro- 
perty, or  made  some  secret  or  fraudulent  conveyance 
thereof,  in  order  to  prevent  its  being  taken  in  execution,  a 
writ  of  capias  ad  satisfaciendum — that  is  final  process — 
issues  upon  the  filing  of  the  affidavit  for  the  arrest  of  the 
defendant.  Whenever  a  judgment  is  obtained  in  a  Division 
Court  for  an  amount  within  its  jurisdiction,  whether  under 
or  over  £10  the  defendant  may  be  summoned  and  examined 
as  to  his  means  of  satisfying  it.  If  he  do  not  attend  and 
do  not  allege  a  sufficient  reason  for  not  attending,  or  if 
attending,  he  do  not  answer  to  the  satisfaction  of  the 
Judge,  or  if  it  appear  to  the  Judge  that  credit  was  obtained 
by  false  pretences,  fraud,  breach  of  trust,  or  that  the  debt 
was  wilfully  contracted  by  defendant  without  his  having 
any  reasonable  expectation  of  his  being  able  to  disohai^e  it^ 


or  if  fraud  in  the  concealment  of  property  be  made  to  ap- 
pear, or  if  it  be  shewn  that  after  judgment,  defendant  had 
means  to  pay  the  debt,  but  did  not  do  so :  in  all  these 
cases,  the  judge  may  commit  the  defendant  to  gaol  for  any 
period  not  exceeding  forty  days,  (13  k  14  Vie.  cap.  58,  s. 
92.)  Prisoners  in  some  gaols  concerning  whom  an  outoiy 
is  made  because  of  their  owing  only  a  few  dollars  must  have 
been  incarcerated  under  this  clause,  and  if  so,  under  the 
direct  order  of  the  County  Judge — the  imprisonment 
being  for  fraud,  and  not  for  debt. 

The  best  grounded  causes  of  complaint  are,  in  our  opin- 
ion, those  alleging  that  the  facilities  for  arrest  for  debt  are 
too  great  and  demand  restriction.  We  agree  with  those 
who  say  there  is  not  sufficient  check  to  prevent  the  law 
being  made  an  instrument  of  oppression.  We  think  that 
an  affidavit  made  for  the  purpose  of  arresting  a  debtor 
either  on  mesne  or  final  process,  should  show  the  grounds 
of  suspicion.  We  think,  moreover,  that  no  arrest  should 
be  permitted  till  a  Judge  is  satisfied  of  the  sufficiency 
of  the  grounds  stated.  It  is  wrong  to  suffer  any  man, 
learned  or  unlearned,  to  work  his  mind  into  a  state  of 
apprehension  of  losing  his  debt,  and  then  allow  him  to 
be  so  Car  the  judge  of  the  correctness  of  his  apprehension 
as  to  enable  him  to  arrest  his  debtor,  in  order  to  prevent 
his  fancied  flight,  or  to  punish  his  fancied  fraud.  Whether 
oppressioa  be  designed  or  not,  the  effect  upon  the  debtor  is 
the  same.  A  Judge  if  appealed  to  before  arrest^  being 
more  experienced  and  less  disinterested  than  any  ordinary 
creditor  would  be  of  the  two,  more  likely  to  arrive  at  a 
correct  judgment.  To  the  creditor  as  well  as  to  the  debtor 
we  believe  the  change  would  be  for  the  better.  If  arrests 
were  sanctioned  by  a  Judge^  the  responsibility  would  be  in 
a  great  measure  shifted  from  the  creditor  to  the  Judge. 
There  would  be  fewer  actions  for  malicious  arrest,  and  to 
the  creditor  a  relief  from  the  apprehension  of  such  actions. 
To  the  debtor  there  would  be  less  apprehension  of  arrest, 
and  of  course,  less  embarrassment  in  the  anticipation  of  it. 
The  security  of  the  creditor  would  not  be  at  all  lessened, 
and  the  security  of  the  debtor,  by  which  we  mean  his 
peace  of  mind,  would  be  io  a  great  extent  guaranteed. 

We  have  a  precedent  for  this  proposed  amendment. 
It  is  now  nearly  twenty  years  since  the  right  of  the  creditor 
to  arrest  his  debtor  was  in  England,  restricted  as  we  pro- 
pose. By  a  Statute  passed  on  16th  August,  1838,  (1  &  2 
Vic,  cap.  110,)  it  is  enacted  that  if  a  plaintiff  by  affidavit 
show  to  the  satisfaction  of  a  Judge  of  one  of  the  Superior 
Courts,  that  he,  the  plaintiff,  has  a  cause  of  action  against 
the  defendant  to  the  amount  of  £20,  or  upwards,  or  has 
sustained  damage  to  that  amount,  and  that  there  is  probar 
ble  cause  for  believing  the  defendant  is  about  to  quit  Eng- 
land unless  apprehended,  it  shall  be  lawful  for  such  Judge 
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to  direct  that  Baob  defendant  shall  be  held  to  bail,  dbo,,  in 
other  words  arrested  subject  to  be  buled.  In  this  manner 
and  this  only,  can  an  arrest  since  1838  be  made  on  mesne 
process  in  a  civil  case  in  England.  By  a  Statute  subse- 
quently passed,  (9th  August,  1844,)  no  arrest  is  permitted 
on  final  process  in  any  action  for  the  recovery  of  any  debt 
wherein  the  sum  recovered  does  not  exceed  £20  exolusiye 
of  costs  recovered  by  the  judgment,  (7  &  8  Vic.  cap.  96, 
s.  57.)  Imprisonment  for  fraud  is  however  preserved,  no 
matter  how  small  or  how  great  the  debt,  (lb.  s.  59) ;  but 
of  the  existence  of  the  fraud,  a  Judge  and  not  the  creditor 
is  to  decide.    (lb.) 

If  it  were  prudent  for  us  in  1792  to  adopt  the  laws  of 
England  as  to  civil  rights,  whether  good,  bad  or  indifferent, 
it  is  certainly  necessary  for  us  to  watch  the  amendments 
since  found  necessary,  and  engrafted  upon  such  laws.  No 
law,  in  general,  as  every  lawyer  knows,  passed  in  England 
since  1791,  has  any  elFect  upon  us  unless  we  make  it  our 
own  by  act  of  our  own  le^slature.  It  is  our  opinion  that 
our  legislature  ought  ere  this  to  have  adopted  the  English 
enactments  of  1838  and  1844,  the  want  of  which  we  are 
confident  is  the  chief  cause  of  the  present  agitation  against 
imprisonment  for  debt. 

If  we  are  to  accept  the  Yicc-Rcgal  Speech  as  an  indica- 
tion of  the  topics  of  forthcoming  legislation,  we  shall  not 
be  compelled  to  wait  much  longer  for  some  reform  in  the 
law  of  imprisonment  for  debt.  We  hope  nothing  will  be 
done  without  due  deliberation.  A  comparison  of  the  Eng- 
lish law  with  ours  in  the  manner  we  have  in  this  article  at- 
tempted will  be  found  to  throw  much  light  upon  the  work 
to  be  done.  When  making  the  comparison  a  sharp  look 
out  for  anticipated  amendments  during  the  present  session 
of  ihe  Imperial  Legislature,  ought  not  to  be  neglected. 


LEGAL  PROTECTION  —  THE  LAW  OF  DEFAMATION. 


Whether  or  Hot  self-defence  be  the  Jirst  law  of  man's 
nature,  experience  has  taught  us  that  his  impulses  are 
prompt  and  vigorous  to  vindicate  his  person  and  rights. 
These,  in  the  absence  of  superior  protection,  it  may  well 
be  contended  he  has  a  right  to  himself  to  defend. 

The  laws  of  every  civilized  community  are  designed  to 
afford  this  superior  protection ;  but  the  law  goes  only  a  short 
way  in  protecting  from  injuries  by  mere  words.  A  man's 
truth,  his  honesty,  his  coun^,  may  be  &lsely  impeached, 
tho  honor  of  his  wife  or  daughter  may  be  publicly,  brutally, 
and  causelessly  assailed,  yet  he  has  no  legal  protection — 
no  legal  redress.  So  it  is  with  many  other  ofknces  i^nst 
morals,  which  operate  to  the  injuiy  of  individuals,  and  tend 
more  to  destroy  a  man's  peace  and  happiness,  than  loss  of 
property  or  injury  to  his  person. 


When  laws  &il  to  provide  adequate  redress,  the  natural 
tendency  of  an  aggrieved  party  is  to  seek  it  for  himself. 
Nothing  can  be  more  dangerous  to  the  peace  of  Society  than 
this,  and  we  often  find  that  greater  wrongs  are  done  in  a 
vengeful  act  of  self-redress,  than  in  the  perpetration  of  the 
original  wrong.  • 

A  very  cursory  examination  of  our  laws  will  show  how 
many  of  the  rights  dearest  to  man  have  no  legal  recognition 
or  protection ;  how  easily  and  how  safely  an  unprincipled 
ruffian  may  injure  and  destroy  the  peace  of  &milies — ^the 
only  restraint  being  the  dread  of  individual  vengeance,  and 
this  the  law,  we  admit  wisely  prohibits.  But  is  this  de- 
mand of  forbearance  expecting  too  much  of  human  nature? 
How  can  we  be  astonished  when  men  smarting  under  a 
sense  of  previous  wrong,  undertake  to  do  justice  to  them- 
selves when  the  law  denies  it  f  Is  it  a  matter  for  surprise 
that  this  vrild  kind  of  of  justice  leads  to  excesses  dangerous 
to  the  well-being  of  Society  f  A  volume  might  be  written 
on  this  topic. 

We  draw  attention  to  an  article  from  the  Law  Times  on 
another  page  upon  the  unsatis&ctory  condition  of  the  law 
of  defamation  in  which  that  branch  of  the  subject  is  very 
ably  examined.  The  article  will  repay  a  perusal,  and  we 
trust  may  lead  some  legal  member  of  the  Legislature  to 
devise  a  reform  reaching  an  evil  so  plainly  indicated. 

In  connection  vrith  this  point  we  may  mention  a  minor 
evil,  which,  if  we  rightly  remember,  has  been  remedied  by 
an  Act  of  the  British  Parliament.  We  mean  abusive  lan- 
guage by  cabmen  and  stage-drivers,  &c.  Writing  from 
memory,  we  think  that  this  is  made  punishable  in  England 
on  snmmaiy  conviction  before  a  Magistrate,  who  is  author- 
ized to  inipose  a  fine  on  the  offender. 

Whatever  differences  of  opinion  may  exist  as  to  the  extent 
to  which  verbal  slander  may  be  recognized  by  law  as  a  civil 
injury,  we  think  that  all  will  agree  in  the  justice  of  puntMh- 
ing  persons  who  use  abusive  and  insulting  language,  and 
particularly  the  class  of  persons  we  have  named^  and  with 
whom  the  public  are  most  often  in  contact. 

In  cities  and  large  towns  particularly,  such  a  law  is 
highly  desirable. 

Were  a  Justice  of  the  Peace  to  have  power  to  impose  a 
fine  for  abusive  and  insulting  language,  we  would  have  fewer 
cases  for  assaults  before  Magistrates.  It  is  illegal  no  doubt 
to  commit  an  assault  however  gross  and  improper  the  provo- 
cation by  mere  words  may  be,  but  the  most  peaceable  men 
are  at  times  carried  beyond  the  limit  of  law  under  such  cir- 
cumstances, and  blood  from  the  nose  of  the  aggressor  pun- 
ishes what  the  law  will  not  reach.  Enable  the  law  to 
punish  the  original  wrong  doer,  and  there  vrill  cease  to  be 
a  shadow  of  excuse  for  those  who  would  take  punishment 
into  their  own  hands. 
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THE  DISTRIBUTION  OF  THE  ESTATE  OF  INTES- 
TATES IN  UPPER  AND  LOWER  CANADA. 


In  our  calendar  for  this  jear  issued  with  the  January 
Dumber  will  be  found  a  Table  of  distribution  of  Personal 
Estates  of  Intestates,  according  to  the  laws  of  Upper  Cana- 
da, and  a  similar  Table  according  to  the  laws  of  Lower 
Canada. 

Any  one  who  teads  them  throuf^h,  comparing  them  as 
he  reads,  will  discover  a  difference  between  the  two  Tables. 
The  reason  of  disagreement  is  attributable  to  the  fact  that 
the  law  in  each  section  of  the  Province  has  a  different  origin. 
That  of  Upper  Canada  is  as  old  as  the  Statute  22  &  28  Car. 
II.  cap.  10,  which  was  passed  in  the  year  1670,  and  is 
without  alteration  or  amendment  the  Law  of  England  to 
this  day.  That  of  Lower  Canada  is  the  old  French  Law 
preserved  to  that  part  of  the  Province  by  the  Quebec  Act, 
14  Geo.  III.  cap.  87. 

The  question  is,  which  of  the  two  is  the  more  equitable? 
We  cannot  help  thinking  that  ours  is  not.  The  Student 
of  the  Civil  Law  finds  in  it  traces  of  the  Theodosian  Code 
in  its  roughest  state,  unsoftened  by  the  Novels  of  Justinian, 
while  in  the  Table  of  Lower  Canada  he  finds  an  offspring 
of  the  CorpiM  Justinianeum.  We  require  no  further 
proof  of  this  than  what  we  may  be  allowed  to  call  the  patria 
postestas — the  right,  according  to  our  law,  of  the  father  of 
an  intestate  to  the  property  of  the  latter  to  the  exclusion  of 
the  intestate's  brothers  and  sisters.  This,  as  mentioned  in 
an  article  elsewhere,  for  which  we  are  indebted  to  the  Eng- 
lish Lato  Magazine  and  Reviiw,  was  the  Roman  Law  until 
the  118th  Novel  of  Justinian.  The  Law  of  Lower  Canada 
is  not  open  to  the  same  objection.  If  it  had  nothing  more 
to  recommend  it  than  the  absence  of  the  patria  postestas, 
we  should  upon  this  ground  alone,  all  other  things  being 
equal,  conceive  it  entitled  to  rank  before  ours. 

Our  object  is  not,  however,  urgently  to  demand  an 
amendment  of  the  Law  of  Distribution.  No  such  change 
is  positively  required,  because  no  hardship  is  generally  felt 
Besides,  there  is  not  the  disposition  to  change.  Many  will 
say  that  the  parent  country  having  for  two  centuries  been 
contented  with  the  Act  of  Charles  the  Second  without 
amendment,  it  would  ill  become  us  to  show  dissatisfaction. 
That  respect  which  age  begets  surrounds  the  handiwork  of 
Sir  Walter  Walker,  (see  1  Lord  Ray'd.  Rep.  574)  and  may 
probably  preserve  it  for  generations  to  come. 

Most  men  who  die  intestate  leaving  property  are  married 
men  having  families.  When  such  is  the  case,  the  widow 
is  in  Upper  Canada  entitled  to  one-third,  and  the  children 
to  the  remaining  two-thirds.  In  Lower  Canada  the  child- 
ren take  the  whole  of  their  late  father's  personal  property, 
to  ihe  exclusion  of  the  mother.     But  owing  to  the  Comrnvt- 


nauii  de  biens,  a  rule  of  law  which  exists  in  Lower,  but 
not  in  Upper  Canada,  the  widow  is  not  in  such  case  left 
destitute.  Though  giving  the  preference  to  the  law  of 
distribution  in  Lower  Canada,  we  do  not  think  it  free  from 
objection.  There  are  points  in  each  Table  of  Distribution 
open  to  objection  ;  from  which  circumstance  we  argue  that 
a  better  table  than  either  might  be  produced  from  a  com- 
bination of  both. 

It  is  seldom  that  an  Upper  Canadian  lawyer  ^ves  him- 
self any  trouble  about  the  Laws  of  Lower  Canada,  or  vice 
versa ;  but  we  hope  to  see  the  day  when  such  will  no  longer 
be  the  case.  As  Upper  and  Lower  Canada  compose  one 
Province,  having  one  Legislature,  it  ought  to  have  one  set 
of  laws,  civil  as  well  as  criminal.  From  what  we  know  of 
the  laws  of  Lower  Canada,  there  are  many  good  things 
which  we  might  adopt  with  advantage.  Those  in  Lower 
Canada  who  know  anything  of  our  laws  will,  we  believe, 
return  the  compliment.  The  truth  is,  that  neither  system 
is  perfect,  and  that  neither  section  of  the  Province  will 
adopt  the  whole  law  of  the  other  to  the  entire  exclusion  of 
its  own.  The  first  step  towards  assimilation  is  inquiry. 
Until  our  legislators  deem  it  wise  to  have  the  inquiry  made 
by  means  of  committees  or  otherwise,  we  must  remain  as 
we  are — alien  to  each  other.  Our  country  is  the  same. 
Our  wants  are  the  same.  Our  hopes  are  the  same.  Our 
destiny  is,  we  trust,  the  same.  We  are  subjects  of  the 
same  Queen,  and  should  be  governed  by  the  same  laws. 

The  recent  codification  movement  of  Mr.  Cartier,  the 
Attorney  General  of  Lower  Canada,  is  deserving  of  sup- 
port. The  more  the  law  of  Lower  Canada  is  reduced  and 
systematized  the  better  shall  we  be  able  to  understand  it. 
The  more  we  understand  it,  the  better  we  shall  like  it.  The 
more  we  like  it,  the  more  likely  shall  we  be  to  assent  to  a 
fusion,  and  the  less  likely  in  so  doing  to  create  confusion. 

Judging  from  the  speech  of  the  Governor  General  on 
the  opening  of  Parliament,  (noticed  elsewhere,)  an  effort 
will  be  made  during  the  present  session  to  assimilate  the 
commercial  law  of  Upper  and  Lower  Canada.  We  hail  the 
announcement  with  delight.  Every  such  step  is  an  ad- 
vance in  the  right  direction — a  partial  realisation  of  an  end 
most  devoutly  desired. 


COUNTY  CROWN  ATTORNEYS'  ACT. 


In  our  February  Number  we  drew  attention  to  two  or 
three  of  the  provisions  of  the  County  Crown  Attorneys' 
Act,  and  offered  some  suggestions  in  referepce  to  the  pro- 
hibition contained  in  the  fourth  section  by  which  County 
attorneys  and  their  partners  in  business  are  debarred  from 
acting  or  being  concerned  for  a  party  charged  with  a 
criminal  offence. 
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With  many  candidates  for  the  office  in  each  county  it  would 
seem  almost  impossible  to  guard  against  a  retainer  that 
might  afterwards,  when  a  parly  received  the  appointment, 
militate  against  the  enactment  in  the  fourth  section,  and  we 
have  received  some  communications  which  leave  no  room  for 
doubt.  The  question  is  now  what  course  should  be  taken 
by  a  county  attorney  who  has  by  himself  or  his  partner  in 
business  been  concerned  and  acted  for  a  party  bound  over 
for  trial  at  the  sessions  before  such  County  attorney  actually 
received  the  appointment. 

In  the  first  place,  it  must  be  perfectly  obvious  that  if  not 
illegal  it  would  be  objectionable  to  act  for  the  Crown  against 
such  party,  notwithstanding  the  county  attorney  might  not 
have  had  personally  any  knowledge  of  the  case.  There 
would  be  a  feeling  of  suspicion  in  the  mind  of  the  party 
^ggneved  and  prosecuting,  and  perhaps  also  on  the  part  of 
the  public  that  the  conduct  of  the  prosecution  was  more  or 
less  affected  by  previous  relations  and  knowledge  of  the  case. 

True  or  false,  such  a  position  should  on  every  account  be 
avoided.  If  the  county  attorney  was  in  fact  personally 
engaged  and  concerned,  his  afler  acting  iu  the  prosecution 
would  seem  to  be  a  palpable  violation  of  the  law. 

We  think  that  the  provisions  of  the  tenth  section  afford 
the  means  of  escape  from  the  dilemma.  It  provides  that 
in  case  of  the  illness  or  unavoidable  absence  of  the  county 
attorney  the  senior  Judge  may  appoint  a  barrister  to  act 
for  him.  Now  in  the  case  put  there  arises  a  valid  cause  of 
<<  unavoidable  absence.^'  In  every  day  practice  wo  see 
Judges  absenting  themselves  from  the  trial  of  a  cause  be- 
cause of  some  near  relation  being  a  party  to  the  action,  or 
because  of  their  having  some  interest  in  the  cause.  This 
principle  applies  in  a  degree  to  the  matter  under  considera- 
tion, for  if  it  would  be  manifestly  improper  or  a  violation  of 
law,  for  the  County  attorney  to  act  for  the  Crown  in  any 
particular  case,  his  absence  must  be  considered  unavoidable. 

What  we  have  said  of  course  applies  to  the  retainer  of  the 
individual  or  his  partner  in  business  before  his  appointment 
as  county  attorney ;  for  if  he  bo  concerned  after  his  appoint- 
ment it  would  seem  to  work  a  forfeiture  of  the  office;  at  least 
it  would  be  a  sufficient  cause  to  justify  the  officer's  removal. 

To  any  one  unfortunately  placed  in  the  dilemma  referred 
to,  we  would  suggest  an  early  communication  of  the  facts, 
accompanied  by  a  request  from  the  county  attorney  to  the 
county  Judge  to  appoint  a  Barrister  under  the  tenth  section 
of  the  Statute  to  act  in  the  particular  case. 

This  should  be  done  at  once,  and  certainly  before  the 
sittings  of  the  Quarter  Sessions,  that  the  Barrister  appointed 
may  have  time  to  examine  the  papers  and  get  all  necessary 
proofs  ready  for  the  trial. 

As  we  read  the  Act  the  Barrister  appointed  must  have 
the  statutory  qualification ;  for  by  the  second  sectioa  no 


person  *^  shall  act  in  the  capacity  of  County  attorney  "  who 
shall  not  be  a  Barrister  of  three  years  standing  at  the  Bar 
of  Upper  Canada,  and  a  resident  in  the  County. 


CHANCERY.— THE  SILENT  WORSHIPPERS.— THE 

RECENT  ORDERS. 


By  whomsoever  uttered,  truth  is  eternal;  and  truth  fears 
nothing  but  to  be  concealed. 

When,  not  many  montl^  ago,  we  drew  attention  to  the 
evils  of  the  Court  of  Chancery,  we  but  gave  voice  to  the 
muttering  of  discontent  from  the  profession.  Our  appeal 
for  assistance  in  exposing  the  blotches  of  the  system,  was 
not  in  vain,  as  a  reference  to  the  communications  of  ''  A 
City  Solicitor,"  and  others  will  show. 

Those  who  worship  things  as  they  are,  have  over  and 

over  again  been  challenged  in  this  Journal  to  support  these 

idols,  but  silent  have  they  remained  up  to  this  hour.     Not 

one  has  been  bold  enough  to  take  the  field  against  us,  or 

any  of  our  correspondents.     Is  it  because  they  lack  the 

talent  necessary  to  display  their  cause  in  the  best  light  ? 

No !   There  are  amongst  them  men  of  ability  and  learning. 

Why  is  it  then  that  they  are  ''  silent  still,  and  silent  all  ?" 

We  answer ;  because  although  they  may  have  the  stronger 

sword,  we  have  the  better  cause — we  have  truth  and  justice 
on  our  side. 

Really  we  begin  to  feel  some  compunctions.  It  seems 
ungenerous  to  taunt  those  with  defeat  who  do  not  Y\it  a 
hand  in  defence,  who  have  not  even  uttered  the  cry  of  the 
Barons,  Nblumus  leges  Anglioe  mutari. 

If  the  contest  were  personal,  we  should  be  without 
excuse  in  persevering,  but  as  it  affects  the  public  interests 
largely  we  cannot  remain  silent,  without  a  compromise  of 
principle,  and  even  if  we  ceased,  the  profession  have  now 
taken  up  the  question  in  one  of  its  details,  and  public 
attention  has  been  fairly  aroused.  From  small  beginnings 
much  has  already  arisen, — the  spark  has  fairly  caught 
the  dozed  parts  in  the  fabric  of  Chancery  procedure,  and 
unless  they  are  completely  removed,  the  edifice  will  be 
burned  to  the  ground. 

Besides  drawing  complaints  in  general,  from  the  profes- 
sion to  charges  in  particular  and  directing  general  attention 
to  the  Coui  t,  it  is  possible  we  may  have  roused  the  slum- 
bering energies  within,  for  in  addition  to  the  printed  rules 
referred  to  in  the  last  letter  of  ^A  City  Solicitor,"  elsewhere 
will  be  found  a  set  of  rules  issued,  which  bear  date  the  sixth 
of  February,  evidently  intended  to  prevent  the  present  de- 
lay in  proceedings,  for  adding  subsequent  incumbrancers. 

These  rules  effect  something  in  that  way,  and  we  are 
thankful  for  them,  but  they  are  too  limited,  and  do  not 
touch  the  case  alluded  to  in  <<  Coadjutor's ''  letter,  where 
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the  party  sought  to  be  added  instead  of  being  an  incum- 
brancer, (as  mortgagee,  &c.,)  is  a  subsequent  purchaser  of 
the  whole  or  a  part  of  the  equity  of  redemption.  To  say 
that  a  mode  of  adding  a  party  who  has  a  subsequent 
mortgage  on  the  place,  or  rather  the  equity  of  redemption 
of  the  place,  of  double  its  whole  yaluCi  frequently  allowing 
him  afterwards  to  set  up  any  defence  he  can,  if  suflScient 
for  such  purpose,  is  not  also  sufficient  to  add  a  subsequent 
purchaser  of  the  equity  of  redemption  of  the  place,  is  sim- 
ply an  arbitrary  distinction  without  any  difference  in 
principle, — ^as  strange  in  theory  as  it  is  perplexing  and 
injurious  in  practice.  Yet  even  these  last  rules  by  leaving 
such  classes  of  cases  untouched,  will  have  that  effect. 


CHANCERY.  —  THE  MASTER'S  OFFICE. 


The  importance  of  the  Master's  Office  to  Chancery  pro- 
cedure, is  seldom  rightly  estimated. 

It  is  an  office  which  requires  a  knowledge  of  accounts, 
a  knowledge  of  practice,  a  knowledge  of  law,  and  above  all, 
a  clearness  of  thought  and  a  promptitude  of  action.  What 
boots  it  though  decrees  be  obtained  ever  so  quickly,  if  they 
are  to  come  to  a  dead  stand  in  the  Master's  Office  ?  What 
is  the  use  of  any  judgment  if  it  is  not  to  be  enforced,  or  en- 
forced only  after  months  of  vexatious  and  perhaps  ruinous 
delay  f  In  Courts  of  Law  there  is  <'  speedy  execution," 
but  in  Courts  of  Equity  there  is  no  such  thing  as  a  '<  speedy 
Master's  Report.'' 

The  delays  of  the  Master's  Office  having  become  greater 
and  greater,  and  consequently  more  insufferable,  a  meeting 
of  the  profession  is  summoned.  That  meeting  is  convened 
on  30th  January,  and  a  Committee  of  five  is  appointed 
<'  to  report  upon  the  present  state  of  the  Master's  Office  and 
to  suggest  reforms."  The  Committee  report,  and  their 
report  is  adopted.  What  a  tale  does  it  unfold  ?  Notwith- 
standing the  assistance  of  the  Judges  and  of  the  Registrar, 
each  and  all  of  whom  share  the  work  which  ought  to  be 
done  in  the  Master's  Office,  the  business  of  that  Office  is 
not  kept  down.  Only  under  /ortuitous  circumstances  can 
an  appointment  be  obtained  from  the  Master  at  a  shorter  in- 
terval than  Jive  weeks  from  its  date.  When  the  appointment 
is  obtained,  the  time  allotted  frequently  proves  insufficient 
in  duration  to  dispose  of  the  matter  under  investigation. 
Where,  as  often  happens,  proceedings  before  the  Master  are 
of  such  a  nature  as  to  require  a  series  of  appointments,  a 
large  portion  of  the  time  secured  by  the  subsequent  appoint- 
ment is  occupied  in  ascertaining  what  was  done  at  the  pre- 
vious one,  and  in  endeavoring  to  resume  the  investigation 
at  the  proper  point.  Why  in  the  name  of  common  sense 
this  flittering  awaj  of  time  and  patience  ? 


The  committee  not  only  reported  upon  the  state  of  the 
Master's  office,  but  suggested  reforms,  viz.,  an  additional 
Master,  a  new  master  of  high  ability,  or  references  to  per- 
sons selected  &y  the  Cotirt  or  litiganU. 

Nothing  more  remains  for  us  to  do  except  to  direct  atten- 
tion to  the  Report  of  the  Committee,  and  ask  for  it  a 
caicfbl  perusal.  It  is  a  temperate  and  sensible  document 
prepared  by  men  conversant  with  the  evils  which  they  lay 
bare,  and  well  qualified  to  suggest  necessary  remedies.  So 
much  we  can  say  with  truth ;  but  doubt  if  much  can  be 
accomplished  by  partial  remedies — the  evils  lie  deep.  For 
the  present  we  content  ourselves  by  allowing  the  Report  to 
speak  for  itself. 

Report  of  the  Gommiitee  appointed  at  a  meeting  of  the  Legal 
Profession,  held  on  the  thirtieth  day  of  January  Uut,  when 
it  vxLS  resolved^ 

That  Messrs.  Bacon,  Hector,  A.  Crooks,  Hemings,  and  W. 
Davis,  should  be  a  committee  to  report  upon  the  best  mode  of 
expediting  reference  and  proceedings  after  Decree. 

^  Your  committee  after  a  careful  investigation  and  considera- 
tion of  the  object  referred  to  them  by  the  foregoing  resolution, 
bee  leave  to  report  as  follows : — 

They  find  that  a  portion  of  the  business  involved  in  the 
carrying  into  effect  the  Decrees  and  Orders  of  the  Court,  is 
disposed  of  by  the  Judges  sitting  in  Chambers ;  and  that  a 
much  greater  amount  of  similar  business  is  transacted  by  the 
Reeistrar. 

Your  committee  find  that  this  interposition  of  the  Judges 
and  Registrar  is  necessitated  by  the  backward  state  of  the 
business  in  the  Master's  office,  but  your  committee  beff  leave 
to  observe,  that  there  would  be  full  occupation  for  the  Judges 
and  Registrar,  even  were  their  attention  solely  confined  to  the 
discharge  of  the  duties  peonliaraly  appertaining  to  their 
respective  offices. 

Your  committee  find  that  only  under  quite  fortuitous  cir- 
cumstances can  an  appointment  be  obtained  from  the  Master 
for  the  transaetion  or  business  at  a  shorter  interval  than  on  aa 
average  of  five  weeks  from  the  time  of  obtaining  the  same, 
and  that  when  appointments  are  made,  the  time  frequently 
proves  insufficient  in  dura^on  to  dispose  of  the  matter  under 
investigation:^  that  it  then  becomes  necessary  to  procure 
another  appointment  which  is  not  obtainable  at  a  shorter 
interval  than  the  previous  one,  and  that  in  many  instances  a 
succession  of  similar  appointments  at  long  intervals  takes  place 
whereby  the  progress  of  the  suit  is  delayed  for  a  period  of 
time  exhaustive  of  the  patience  of  all  parties  concerned,  and 
in  some  instances  affecting  or  endangering  the  efficacy  of  the 
relief  intended  to  be  conferred  by  the  Decree. 

Your  committee  find  that  when,  as  often  happens,  proceed- 
ings before  the  master  are  of  such  a  nature  as  to  require  a 
series  of  appointments,  a  large  portion  of  the  time  secured 
by  the  subsequent  appointment  is  occupied  in  ascertiuning 
what  was  done  at  the  previous  one,  and  in  endeavouring  to 
resume  the  investigation  of  the  case  at  the  proper  point.  This 
cause  of  delay  and  waste  of  time  would  be  idtogedier  or  greatly 
obviated  were  the  investigation  interrupted 'by  intervals  of 
shorter  duration  than  is  now  the  case,  or  if  the  proceedings 
could  be  carried  on  continuously,  de  die  in  diem,  until  the 
matter  is  disposed  of. 

Your  committee  find  that  with  the  view  to  the  efficient  pro- 
secution of  proceedings  after  decree  it  is  necessary  that  an 
appointment  should  be  procurable  at  a  not  greater  distance 
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of  time  than  a  fortnight,  and  that  when  procured  sufficient 
time  should  be  granted  to  allow  the  subject  under  considera- 
tion to  be  disposed  of  without  the  necessity  of  another  appoint- 
ment. 

Your  committee  find  that  as  the  business  of  the  Court  is 
increasing,  and  as  a  very  large  portion  of  the  arrearge  of 
business  before  decree  has  just  been  disposed  of  by  the  deli- 
rery  of  upwards  of  sixty  judgments,  there  will  shortly  be  to 
great  an  addition  to  the  number  of  references  to  the  Master, 
that  no  appointment  will  be  procurable  under  three  or  even 
four  months. 

Your  committee  find  that  one  Master  possessing  only  ordi 
nary  ability  could  not  dispose  of  the  business  which  now  pro- 
perly appertains  to  his  office,  meaning  by  this  as  well  the 
business  now  actually  transacted  by  the  present  Master  as 
that  disposed  of  for  him  by  the  Judges  and  Registrar ;  and 
that  additional  or  substituted  machinery  is  absolutely  neces- 
sary to  relieve  the  Master's  office  of  the  continued  and  increas- 
ing pressure  of  the  business  peculiar  to  it. 

Your  committee  would  further  observe,  thai  some  portion  of 
the  present  arrearage  in  the  Master's  office  would  not  have 
occurred  had  the  Master  entrusted  his  clerk  with  the  taxation 
of  ordinary  Bills  of  Costs  and  the  taking  of  accounts  involving 
mere  matter  of  calculation. 

Your  Committee  would  further  beg  leave  to  report  that  the 
length  of  time  which  elapses  between  the  commencement  and 
final  determination  of  chancery  suits,  and  which  is  so  injurious 
to  suitors  and  annoving  to  practitioners  of  the  Court  is  to  a 
great  extent  caused  by  the  circumstances  in  this  Report 
alluded  to,  and  that  the  profession  at  large  without  a  single 
exception  known  to  your  committee,  however  diverse  may  be 
their  opinions  as  to  the  beat  remedy  for  the  evil,  is  unanimous 
in  attributing  this  delay  to  the  Master's  office,  and  that  what- 
ever exertion  may  be  made  on  the  part  of  the  Judges  and  the 
Bar  in  the  prosecution  of  suits  to  Decree,  such  Decrees  are 
often  rendered  migatory  by  the  delay  occurring  in  the  pro- 
ceedings on  referenoes  under  them,  which  references  instead 
of  being  dosed  in  a  few  weeks  ae4hey  ooght  to  be,  are  pro- 
longed for  at  leeat  as  many  months  i^  in  some  instanoes  for 
years. 

Your  committee  would  therefore  saggeet,  that  ander  these 
circumstances,  and  with  the  view  of  providing  a  remedv  to 
meet  them,  the  Governor  in  Council  should  be  reepeotUilly 
memorialited  to  take  this  subject  into  his  consideration. 

And  your  committee  would  submit  the  adoption  of  one  of 
the  following  modes,  without  prejudice  however  to  the  adop- 
tion of  any  other  mode  which  may  hereafter  be  better  adopted 
to  diminish  the  evil  complained  of: — 

Firti^ — They  would  recommend  that  an  additional  Master 
should  be  appointed,  and  that  the  Master's  clerk  should  be 
entrusted  with  the  taxation  of  costs  and  the  disposal  of  refer- 
ences which  entail  only  matters  of  eftlcnklion :  or, 

Secondly, — A  new  Manter  might  be  appointed,  but  he  sbonld 
by  a  person  of  high  ability,  and  of  such  legal  training  and 
qualification,  as  would  enable  him  to  discharge  with  effici- 
ency as  well  the  judicial  as  the  ministerial  functions  of  his 
office,  and  should  be  assisted  by  his  clerk  as  aboye  mentioaed : 
or, 

Thirdly, — A  Jurisdiction  might  be  conferred  on  the  Coart 
to  empower  it  to  order  references  to  referees  either  selected  by 
the  parties  litigant  or  by  the  Court,  and  giving  to  such  referees 
and  their  proceedings  the  same  power  and  efi^eot  as  if  the 
reference  had  been  to  the  regular  Masters  of  the  Court. 

All  of  which  is  respectfuUy^submitted. 


(Signed,) 


W.  VYNNE  BACON. 
JOHN  HECTOR. 
ADAM  CROOKS. 
O.  HEMINQS. 
W.  DAVIS. 


THE  COUNTY  JUDGES  AS  SERVANTS  OF  ALL  WORK. 

The  County  Judges  we  have  said  ovier  and  over  again, 
are  most  convenient  functionaries.  Whenever  a  bill  is  be- 
fore the  Legislative,  giving  something  new  to  be  done,  and 
it  is  not  thought  wise  to  risk  the  measure  by  causing  any 
cost  to  the  Country,  the  anxious  stateman,  puzzled  to  know 
how  he  can  have  work  done  without  cost,  finds  relief  in  the 
happy  suggestion,  '<  Let  the  County  Judge  do  the  needful." 
If  any  measure  is  brought  forward,  requiring  safe  and  in- 
telligent local  administration,  the  thought  of  appointing 
and  paying  men  for  the  purpose  never  presents  itself. — 
The  local  Judges  are  pounced  upon,  and  the  local  Judges 
are  required  to  do  the  work.  Whether  it  be  a  referee 
to  examine  a  party,  or  to  adjust  an  account — an  auditor  to 
examine  public  accounts — a  parliamentary  commissioner 
to  take  evidence  in  a  controverted  Election,  or  a  medium 
through  whom  to  obtain  land  for  a  railroad  that  is  needed 
— the  work  is  handed  over  to  the  County  Judge. 

All  this  is  very  well  within  proper  limits,  and  we  quite 
approve  of  making  public  servants  do  a  good  day's  work  for 
a  fair  da/s  pay,  but  if  more  work  is  given  than  can  be  well 
performed,  some  portion  will  be  neglected,  or  the  whole 
will  be  imperfectly  done.  Now,  we  venture  to  say,  that 
there  are  few  County  Judges  who  are  not  fully  and  con- 
stantly employed  with  their  legitimate  duties.  By  legiti- 
mate duties  we  mean  the  business  of  the  County  Courts, 
the  Division  Courts,  Courts  of  Quarter  Sessions,  and  In- 
solvency Courts,  together  with  other  local  business  of  a 
judicial  character,  and-  matters  referred  to  them  from  the 
Superior  Courts.  Much  of  this  duty  requires  to  be  per- 
formed away  from  home,  and  involves  an  absence  of  many 
months  in  the  year.  No  one  of  course  supposes  that  the 
whole  of  a  Judge's  work  is  confined  to  his  labors  in 
Court ;  those  in  his  library,  if  less  trying,  are  not  less  ar- 
duous, and  take  up  much  of  his  time.  A  Judge  is  ap- 
pointed to  perform  all  the  duties  already  annexed  to  his 
office,  but  we  admit  there  is  a  tacit  understanding  that  he 
will  perform  any  additional  duties  of  a  judicial  character^ 
which  the  Legislature  may,  from  time  to  time,  impose 

upon  him.     But  there  is  certainly  no  undertaking  or  lia- 
bUity  to  perform  business  of  a  non-judicial  character.  This 

should  be  kept  in  mind  by  the  L^islature  when  imposing 

new  duties  on  the  County  Judges,  as  should  also  their 

ability  to  perform  additional  work  of  a  legitimate  kind.    If 

they  be  over-burthened  with  business,  the  suitors  who  have 

certainly  the  first  claim,  will  be  the  sufferers,  and  the 

efficiency  of  the  local  Courts  must  inevitably  be  impaired 

by  taxing  too  heavily  the  ofiicer  who  does  the  whole  work 

in  them. 

In  England  there  is  the  same  tendency  as  here  to  gorge 

the  County  Judges  with  work»  and  although  there  the  Judges 
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have  not  nearly  so  much  to  do  as  with  us,  fears  similar  to 
tbose  we  have  expressed  are  entertained.  In  the  appendix 
to  the  Common  Law  (Judicial  business)  Commission  we 
find  the  following  language  :  ''  With  regard  to  the  County 
Courts,  these  are  no  doubt  most  useful  tribunals  for  the 
recovery  of  debts,  and  the  determination  of  trifling  dis- 
putes ;  but  if  the  present  system  of  throwing  business  of 
every  desoiiption  into  them — insolvency,  &c. — is  continued, 
and  if  their  jurisdiction  is  still  further  increased,  it  seems 
to  me  to  be  utterly  impossible  that  the  present  number  of 
County  Court  Judges  or  even  double  the  number  can  do  the 
work  efficiently,  and  the  result  must  be  that  yet  another 
system  of  local  Courts  must  be  established,  or  the  County 
Courts  will  be  neither  efficient  in  small  nor  satisfactory  in 
important  matters." 

As  we  have  on  a  previous  occasion'remarked,  it  does  not 
follow  that  because  our  County  Judges  have  well  and  satis- 
factorily performed  the  duties  imposed  upon  them  that 
they  can  do  an  unlimited  amount  of  work.  In  Upper  Canada 
as  well  as  in  England,  to  use  the  words  of  a  cotemporaiy, 
''there  is  no  small  risk  of  making  the  County  Court  Judges 
the  judicial  or  rather  jurisprudential  servants-of-all-work  of 
the  Slate  ;  and  that  everything  of  a  professional  nature 
which  no  one  else  is  found  to  discharge  will  be  given  to 
them  to  do.  We  should  liot  be  surprised  indeed  if  some  of 
our  legislators  were  to  go  even  beyond  this,  and  were  to  pro- 
pose that  the  County  Judges  should  take  the  command  of 
the  regiments  of  militia  or  officiate  at  the  marriage  of  per- 
sons whom  the  clergy  were  prohibited  by  the  canons  of  the 
Church  from  uniting  in  wedlock." 

We  respectfully  suggest  that  before  new  judicial  work  is 
impo^d,  the  Legislature  should  ascertain  if  all  the  County 
Judges  will  be  able  to  perform  it  without  injury  to  their 
efficiency,  and  that  on  no  account  whatever  should  non- 
judicial duties  be  assigned  to  them. 


THE  LAW  OF  LIBEL. 


Lord  Campbell  has^  in  the  English  House  of  Lords, 
introduced  a  bill  to  amend  the  law  of  libel.  Its  object  is 
to  protect  reports  of  proceedings  in  Parliament,  and  all 
faithful  reports  of  public  meetings,  where  no  loss  or  damage 
has  been  done  by  the  publication.  This  &r  and  no  further 
does  the  bill  go ;  but  it  is  thought  that  great  efforts  will  be 
made  to  introduce  into  the  law  of  libel  some  other  of  the 
many  amendments  which  it  requires. 


DELIVERT  OF  JUDGMENTS. 


Queen's  Bench — ^Monday....lBt  March,  at  10  o'clock,  A.M. 
**  **        Saturday..6th  March,  at  11  o'clook,  A.M. 

Odmmon  Pleae — ^Monday.. .Ist  March,  at  2  o'clock,  P.M. 

Friday«....5th  March^  at  10  o'clock*  A.M. 


<< 


«« 


BULES  UNDER  THE  CRIMINAL  APPEAL  ACT. 


Rules  made  by  the  Judges  of  the  Superior  Courts  of  Commotk 
JjOLVO  in  Upper  Canada,  under  the  Statute  passed  in  the  twen- 
iieih  year  of  Her  Majesties  Beign,  and  in  the  year  of  our 
Lord  1857,  intituled  "  An  Act  to  extend  the  right  ofctppeal  in 
criminal  cases  in  Upper  Canada," 

in  thb  qu£en*s  bench  and  common  pleas,  hilakt  term,  21  tio 

It  is  Oedirid, 

Isily — ^That  in  all  cases  of  appeal  from  the  judgment  of  the 
Court  of  Quarter  sessions,  under  the  said  statute  notice  of 
such  appeal  shall  bo  given  by  the  person  convicted,  or  his 
Attorney  to  the  county  Attorney  for  the  county  in  which  the 
conviction  shall  have  taken  place  within  six  days  from  the 
time  of  sentence  being  passed— or  in  case  there  shall  be  no 
county  Attorney  for  such  county,  then  to  the  Clerk  of  the 
Peace  thereof— and  an  affidavit  of  service  of  such  notice  shall 
be  filed  in  the  superior  court  appealed  to,  with  the  papers  di- 
rected by  the  said  statute,  to  be  transmitted  from  the  court  of 
Quarter  Sessions. 

2ndly — That  a  copy  of  the  indictment  and  of  any  subse- 
quent pleadings,  and  of  the  verdict  indorsed  upon  the  indict- 
ment snail  be  sent  ^ith  the  proceedings  directed  by  the  said 
statute  to  be  transmitted — and  that  where  the  new  trial  has  been 
moved  for  upon  the  eround  that  the  evidence  did  not  warrant 
the  conviction,  a  full  statement  of  the  evidence  shall  be  sent 
with  the  case,  signed  and  certified  in  the  same  manner. 

3rdly — That  eyery  case  sent  from  the  Quarter  Sessions  shall 
state  whether  judgment  on  the  conviction  was  passed,  or  post- 
poned ;  or  the  execution  of  the  judgment  respited;  and  whether 
the  person  convicted  is  in  prison,  or  has  been  discharged  on 
recognizance  of  bail  to  appear  and  receive  judgment. 

4thly — ^Tbat  in  every  such  case  of  appeal  from  a  court  of 
Quarter  Sessions,  the  original  case  signed  by  the  Reoorder  or 
Chairman  of  the  court  and  four  copies  of  such  case,  one  for 
each  Judge — and  one  for  the  county  Attorney  or  other  counsel 
for  the  crown  shall  be  delivered  to  the  clerk  of  the  court  ap- 
pealed to,  at  least  four  days  before  the  sitting  of  the  said 
court — ^provided  that  where  the  new  trial  has  been  moved 
upon  the  eyidenoe  only  one  copy  of  the  Report  of  the  evidence 
in  full  need  be  filed,  in  addition  to  the  statement  of  the  evi- 
dence which  has  been  certified,  and  that  when  any  case  is  in- 
tended to  be  argued  by  counsel  or  by  the  parties,  notice  there- 
of be  given  to  the  clerk  of-the  court  appealed  to,  at  least  two 
days  before  the  day  appointed  for  argument — which  shall  be 
one  of  the  paper  days  during  the  term. 

5thly — ^That  upon  any  application  for  a  new  trial  to  either 
of  the  superior  courts  of  common  law,  by  or  on  behalf  of  any 
person  convicted  before  a  court  of  Oyer  and  Terminer,  and 
Gaol  Delivery,  a  copy  of  the  indictment  and  subsequent  plead- 
ings, if  any,  and  uf  tne  verdict  indorsed  upon  the  indictment  and 
a  copy  of  any  written  instrument  or  writing  on  which  the  in- 
dictment is  munded,  the  whole  to  be  certified  by  the  clerk  of 
assise  or  other  officer  having  custody  of  the  same,  shall  be 
filed  in  the  court  with  the  motion  paper  for  a  new  trial. 

6thl;^ — ^That  in  every  such  case  as  is  mentioned  in  the  last 
preceding  rule,  where  the  person  conyicted  has  been  defended 
by  counsel  at  the  trial,  a  detailed  statement  of  the  evidence 
approved  by  the  judge  who  tried  the  case  shall  be  furnished 
to  the  court  of  appeal,  by  the  defendant,  at  the  same  time  with 
the  copy  of  the  indictment. 

7thly — That  upon  any  application  for  a  new  trial  to  either 
of  the  superior  courts  of  common  law,  by  or  on  behalf  of  any 

Serson  convicted  before  any  court  of  Oyer  and  Terminer,  or 
^aol  Delivery,  if  such  court  shall  grant  a  rule  to  shew  cause 
against  the  application,  such  rule  may  be  made  upon  the  At- 
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tomey  General,  and  it  must  contain  a  distinct  statemeni^  of 
the  grounds  upon  which  the  new  trial  has  been  moved,  or 
such  of  them  as  shall  have  been  entertained  by  the  court,  and 
the  rule  may  be  made  returnable  according^  to  the  general 
practice  of  the  court,  unless  it  shall  be  otherwise  ordered ;  and 
shall  be  served  upon  the  Attorney  General  at  least  two  days 
before  the  same  is  returnable. 

8thly — That  if  in  any  criminial  case  in  which  a  question, 
or  questions  shall  have  been  reserved  for  the  opinion  of  either 
of  the  superior  courts  of  common  law  under  the  statute  passed 
in  the  fifteenth  year  of  Her  Migesty's  rei^n,  intituled  "  An  Act 
for  the  further  amendment  of  the  administration  of  the  crimi- 
nal Law,"  the  person  or  persons  convicted  shall  move  for  a 
new  trial,  then  m  case  the  court  shall  grant  a  rule  to  show 
cause,  all  further  proceeding  upon  the  case  reserved  and  stated 
by  the  judge  who  presided  at  the  trial  shall  thenceforth  cease. 

9thly — That  in  all  cases  of  appeal  to  the  court  of  Error  and 
Appeal  under  the  said  act  passed  in  the  twentieth  year  ot  Her 
Majesty's  reign  it  shall  be  written  on  the  back  of  the  copy  of 
the  indictment  filed  in  the  court  where  judgment  is  appealed 
from  that  the  conviction  of  the  defendant  has  been  affirmed 
— which  minute  shall  be  signed  by  the  Chief  Justice,  or  in  his 
absence  by  the  senior  puisne  judge  of  such  court ;  and  the  al- 
lowance of  the  appeal,  when  granted  under  the  fourth  clause 
of  the  said  act  shall  be  written  immediately  thereunder  or 
elsewhere  upon  the  back  of  the  said  copy  of  indictment — and 
the  said  copy  of  indictment  and  other  pleadings,  with  such 
minute  indorsed  thereon,  shall  be  delivered  into  the  court  of 
Appeal  in  open  court  by  the  chief  Justice,  or  in  his  absence 
by  the  senior  puisne  judge  of  the  court  whose  judgment  has 
been  appealed  from,  together  with  such  copy  or  report  of  the 
evidence  given  upon  the  trial  as  was  in  possession  of  such 
court. 

lOthly — And  that  whenever  an  appeal  to  the  court  of  Error 
and  Appeal  shall  be  allowed  in  any  criminal  oase^  under  the 
statute  a  minute  of  such  allowance  shall  be  forthwith  sent  by 
the  chief  justice  of  the  court  or  by  one  of  the  judges  thereof, 
who  shall  have  signed  such  allowance  to  the  judge  who  pre- 
sided at  the  trial,  or  in  case  of  his  death  or  absence  to  the 
Governor  General  of  the  Province  in  order  that  the  execution 
of  the  sentence  may  be  respited  when  that  shall  be  proper  to 
be  done  in  consequence  of  such  appeal. 


(Signed) 


JNO.  B.  ROBINSON,  C.  J. 
WM.  H.  DRAPER,  C.  J.  C.  P. 
A.  McLEAN,  J. 
ROBERT  E.  BURNS,  J. 
WM.  B.  RICHARDS,  J. 
JOHN  H.  HAGARTY,  J. 


Toronto,  13th  February  1858. 


LAW  REFORM. 


ulate  ourselves  on  the  prudence  of  our  commercial  men ;  and 
we  may  be  proud  of  the  position  of  our  banks,  inasmuch  as 
they  stand  almost  alone  on  this  Northern  Continent,  in  having 
continued  to  meet,  without  shrinking,  their  obligations  to  pa.y 
in  specie.  Yet,  there  is  no  doubt  that  the  pressure  has  been, 
and  still  is,  severe  on  our  merchants,  our  landowners,  and  our 
farmers.  There  is  no  doubt,  too,  that  much  may  be  done  to 
amend  and  improve  our  own  commercial  legislation.  I  ear- 
nestly recommend  these  matters  to  your  attention,  and  I  there- 
fore solicit  your  consideration  of  the  following  subjects. 

The  expediency  of  assimilating  the  Commercial  law  of  Upper 
and  Lower  Canada.  The  law  of  imprisonment  for  debt,  and 
the  law  of  Insolvency  in  Upper  Canada.  The  law  regarding 
fraudulent  assignments  and  preferences,  and  that  relating  to 
the  interests  of  money  in  commercial  transacUons  of  every 

kind.  ,  ... 

It  appears  to  me  also  that  the  Jury  laws  require  revision, 
and  that  the  Municipal  law  of  Upper  Canada,  may  be  with 
advantage  amended  and  consolidated. 

There  are  no  Statutory  provisions  more  important  to  the 
Country,  than  those  which  regulate  the  franchise,  and  the 
trial  of  Controverted  Elections. 

Being  of  opinion  that  the  present  Acts  require  amendment, 
I  trust  that  you  will  do  all  in  your  power  to  improve  and  sim- 
plify the  existing  system.  I  believe  too  that  it  would  be  ex- 
pedient to  secure  the  proper  registration  and  protection  of  all 
qualified  voters. 


We  subjoin  an  extract  from  the  Vice-Regal  Speech  de- 
livered on  26th  of  last  month  on  the  occasion  of  the  open- 
ing of  the  Provincial  Parliament.  It  foreshadows  the  law 
reforms  for  which  may  look  during  the  present  session. 
Several  of  them  have  been  advocated  in  the  columns  of 

this  Journal. 

Towards  the  close  of  lost  year  commercial  relations  both  in 
Europe  and  in  America  have  been  very  much  disturbed.  In 
these  matters,  as  you  well  know,  the  welfare  of  every  Country 
is  more  or  Jess  affected  by  the  condition  of  others ;  and  thus 
an  effectual  remedy  for  such  evils  is  rarely  to  be  found  within 
the  reach  of  any  one  community.    We  have  reason  to  congrat- 


MAGISTRATES  MANUAL. 


We  have  much  satisfaction  in  being  able  to  announce 
that  the  continuation  of  this  much  needed  work  will  be 
supplied  in  the  pages  of  our  Journal.  Though  not  gene- 
rally known,  we  would  mention  that  it  was  commenced  in 
Volume  L  and  continued  in  Volume  IL,  but  owing  to 
pressing  engagements  of  the  writer,  and  other  causes,  dis- 
continued with  the  March  Number  of  Volume  III.  It  will 
in  our  next  number  be  resumed,  and  published  monthly 
till  completed.  We  rely  upon  the  support  of  the  Magis- 
trates in  this  undertaking,  and  hope  we  shall  not  be  disap- 
pointed. 

DECISIONS  BY  COUNTY  JUDGES. 


We  desire  to  thank  His  Honor  Judge  Chcwett,  of  the 
County  of  Essex,  for  a  copy  of  his  useful  and  interesting 
judgment  in  the  Essex  contested  election  case.  We  also 
thank  W.  G.  Draper,  Esq.  for  his  kindness  in  furnishing  us 
with  a  report  of  a  decision  under  the  C.  L.  P.  Act,  1856, 
by  the  Judge  of  the  United  Counties  of  Frontenac,  Lennox 
and  Addington.  We  are  at  all  times  glad  to  give  a  place 
in  our  columns  to  well  considered  judgments  delivered  by 
the  Judges  of  County  Courts. 


HARRISON'S   C.  L.  P.  ACTS. 

We  learn  that  Mr.  Harrison's  work  on  the  Common  Law 
Procedure  Acts  is  at  length  finished  and  ready  for  deli- 
very. It  may  be  had  upon  application  to  Maclear  &  Co., 
16  King  Street  East,  Toronto.     The  price  is  $6. 
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LAW  SOCIETY. 


Two  permanent  lecturers  have  been  appointed  by  this 
Society;  the  one  on  law,  and  the  other  on  equity.  S.  H. 
Strong,  Esq.  is  the  lecturer  on  equity,  and  J.  T.  Ander- 
son^ Esq.  the  leoturer  on  law.  We  congratulate  the  Society 
upon  the  selection  of  two  gentlemen  so  well  qualified  to 
give  satisfaction. 


NEW  RULES. 


Owing  to  the  obliging  attentton  of  Alex.  Grant,  Esq., 
Registrar  of  the  Court  of  Chanceiy,  we  are  enabled  to  pub- 
lish in  this  number  late  Rules  of  the  Court  of  Chanceiy. 
Wo  have  also  to  thaok  L.  Heyden,  Esq.,  Clerk  of  the 
Court  of  Common  Fleas,  for  permitting  us  to  copy  the 
Rules  promulgated  by  the  Courts  of  Queen's  Bench  and 
Common  Pleas,  under  the  Error  and  Appeal  Act  of  last 
Session,  which  rules  are  also  published  in  this  number. 


CHANCERY    ORDERS. 

February  6(h,  1858. 


PROCEEDINGS  IN  SUITS  FOR  FORECLOSURE  OR  SALE. 


In  suits  instituted  by  mortgagees  or  judgment  creditors  for 
sale  or  foreclosare,  when  all  incumbrancers  have  not  been 
made  parties,  or  further  inquiries  are  sought,  the  complainant 
18  to  bring  into  the  Master's  office  together  with  the  decree,  a 
certificate  from  the  registrar  of  the  county  wherein  the  lands 
lie,  setting  forth  all  the  registered  incumbrances  which  affect 
the  property  in  the  pleadings  mentioned,  and  such  other  evi- 
dence as  he  may  be  advised  ;  and  upon  his  exparte  application 
for  that  purpose,  the  Master  is  to  direct  all  such  persons  as 
appear  to  him  to  have  anv  lien,  charge,  or  incumbrance  npon 
the  estate  in  question,  to  be  made  parties  to  the  cause. 

When  the  bill  is  filed  by  a  subsequent  incumbrancer  seeking 
relief  against  a  prior  mortgagee,  such  mortgagee  must  be 
made  a  party  previous  to  the  hearing  of  the  cause.  But  when 
the  plaintiff  in  any  such  case  prays  a  sale  or  foreclosure,  sub- 
ject to  the  prior  mortgage,  such  mortgagee  is  not  to  be  made  a 
party  either  originally  or  in  the  Master's  office. 

Upon  the  office  copy  of  the  decree  to  be  served  upon  persons 
made  parties  in  the  Master's  office,  under  the  provisions  of  this 
order,  there  must  be  endorsed  a  notice  to  the  effect  set  forth 
iu  sohedule  A.  to  these  orders  annexed. 

When  a  reference  has  been  directed  as  to  incumbrances,  or 
to  settle  priorities,  in  any  case  provided  for  by  this  order,  the 
Master,  before  he  proceeds  to  hear  and  determine,  is  to  re- 
quire an  appointment  to  the  effect  set  forth  in  schedule  B.  to 
this  order  annexed,  to  be  served  upon  all  persons  made  parties 
before  the  hearing,  whether  the  bill  has  been  taken  pro  eon- 
fesso  against  such  persons  or  not. 

When  any  person  who  has  been  duly  served  with  an  office 
copy  of  the  aecree,  or  with  an  appointment  under  the  pro- 
visions of  this  order,  neglects  to  attend  at  the  time  appointed, 
the  Master  is  to  treat  such  non-attendance  as  a  disclaimer  by 
the  party  so  making  default;  and  the  claim  of  such  party  is  to 
be  thereby  foreclosed,  unless  the  court  order  otherwise,  upon 
application  duly  made  for  that  purpose. 

The  Master's  report  in  the  cases  specified  in  this  order, 
roust  state  the  names  of  all  persons  who  have  been  made  par- 
ties in  his  office,  and  of  those  who  have  been  served  with  the 
appointment  hereinbefore  provided.    The  names  of  such  as 


have  made  default,  having  been  duly  served,  must  then  be 
stated  ;  and  the  report  must  then  go  on  to  settle  the  priorities, 
Ac.,  of  such  as  have  attended,  and  these  latter  are  to  be  certi- 
fied as  the  only  incumbrancers  upon  the  estate. 

Where  a  mortgagee  has  proceeded  at  law  upon  his  secnrity, 
be  shall  not  be  entitled  to  nis  costs  in  equity,  unless  the  court, 
under  the  circumstances,  shall  see  fit  to  order  otherwise. 
MASTERS  AND  DEPUTY-REGISTRARS. 

The  Masters  and  Deputy-Registrars  appoioted  by  this 
Court,  shall  in  addition  to  the  fees  already  payable  to  them, 
be  entitled  to  receive  upon  the  setting  down  of  causes  for  the 
examination  of  witnesses,  the  sum  of  one  pound  and  ten  shil- 
lings for  each  case  so  to  be  set  down. 

(Signed)  Wm.  IIuvi  Blakb,  C. 

J.    C.    P.   ESTKN,    V.  C. 

J.  G.  Spraggs,  Y.  C. 


SCHEDULE  A. 

Whereas  a  suit  has  been  instituted  by  the  within  named 
complainant  for  the  foreclosure  (or  as  the  ea»e  may  be)  of  cer- 
tain lands,  being  the  west  half  of  lot  No.  10,  in  the  second 
concession  of  the  township  of  Toronto,  (or  some  other  miffieient 
description  of  the  property)  *  and  I  have  been  directed  to  en- 
quire whether  any  person  other  than  the  plaintiff,  has  any 
charge,  lien,  or  incumbrance  upon  the  said  estate,  and  where- 
as it  has  been  made  to  appear  before  me  that  you  have  some 
lien,  charge,  or  incumbrance  upon  the  said  estate,  and  I  have 
therefore  caused  yoa  to  be  made  a  party  to  this  suit,  and  ap- 
pointed the  day  of  for 
you  to  appear  before  me,  either  in  person  or  by  your  eolioitor, 
to  prove  your  claims. 

Now  you  are  hereby  required  to  take  notice : 

Ist.  That  if  you  wish  to  apply  to  discharge  my  order  making 
you  a  party,  or  to  add  to  or  vary  the  within  decree,  you  must 
do  so  within  fourteen  days  from  the  service  hereof;  and  if  yoa 
fail  to  do  so  you  will  be  bound  by  the  decree  and  the  further 
proceedings  in  this  cause  as  if  you  were  originally  made  a 
party  to  the  suit. 

2nd.  That  if  you  fail  to  attend  at  my  Chambers  at  Osgoode 
Hall,  in  the  city  of  Toronto  (or  as  the  case  may  be),  at  the  time 
appointed,  you  will  be  treated  as  dssolaiming  all  interest  in 
the  property  in  question,  and  it  will  be  disposed  of  in  the 
same  way  as  if  you  had  no  claim  thereon,  and  your  claim  will 
be  in  fact  foreclosed  by  such  non-attendance. 

(Signed)  A.  B.,  Master. 

SCHEDULE    B. 

A.  B.,  plaintiff, 

and 
C.  D.,  defendant. 

Having  been  directed  by  the  decree  in  this  cause  to  enquire 
whether  any  person  other  than  the  plaintiff  has  any  lien, 
charge,  or  incumbrance,  upon  the  lands  in  the  pleadings  men- 
tioned, being  the  wesc  half  of  lot  10,  in  the  2na  concession  of 
the  townshif)  of' York  (or  some  other  plain  description),  I  do 
hereby  appoint  the  day  of  at 

my  Chambers  at  Osgoode  Hall,  in  the  City  of  Toronto  (or  as 
the  case  may  be)  to  proceed  with  the  said  enquiries.  And  yoa 
are  hereby  required  to  take  notice  that  if  you  fail  to  attend  at 
the  time  and  place  appointed,  you  will  be  treated  as*  disclaim- 
ing all  interest  in  the  land  in  question,  and  it  will  be  dealt 
with  as  if  you  had  no  claim  thereon,  and  your  claim  will  be 
in  fact  foreclosed. 


(Signed) 


A.  B.,  Master. 


*  When  the  decree  is  for  sale  of  the  debtors'  Innds  generally  at 
the  suit  of  a  judgment  creditor,  say  for  the  Bale  of  all  the  lands  of 
(tht  debtor),  irithin  the  county  of  York  (as  the  ease  may  be). 
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DIVISION    OOU  RTS. 


OFFICERS  AND  SUITORS. 


BITTER  BXMUMSRATIOK  TO  BAILim. 

The  following  is  a  copy  of  Petition  now  in  course  of  cir- 
culatton,  as  we  are  informed.  We  very  willingly  give  it 
publicity,  and  hope  it  may  appear  before  Parliament  num- 
erously signed : — 

Ih  ike  Honorable  The  LegUlatioe  Assembly  of  the  I^-omnee  of 
Canada,  in  Provincial  Parliament  €uaenblecL 

The  Petition  of  the  Bailiffs  and  others  of  the  County 
of  Division  Court  No. 

Humbly  sheweth,  That  in  all  revisions  of  Fees  and  New 
Tariffs,  the  interests  of  the  Bailiffs  of  the  DiTision  Courfcs  have 
been  overlooked. 

Wherefore  your  Petitioners  humbly  pray  that  the  following 
alterations  in  the  Tariff  of  Fees  may  receive  your  approval, 
and  that  relief  may  be  given  as  speedily  as  possible ;  and  your 
Petitioners,  as  in  duty  bound,  will  ever  pray,  &o.,  &o. 

1st.  That  the  sura  of  ten  cents  be  allowed  for  every  mile 
necessarily  travelled  from  the  Clerk's  office,  to  serve  Summons 
or  Subpoena,  and  in  going  to  seize  on  Execution  or  Attach- 
ment, where  money  made  or  case  settled  after  levy. 

2d.  That  twenty  cents  be  allowed  for  all  Snmmonses  re- 
quiring personal  service  on  the  Defendant,  and  fifteen  cents 
for  non-personal. 

3d.  That  for  enforcing  executions  under  forty  dollars,  there 
be  allowed  the  sum  of  fifty  cents  ;  and  for  all  over  that  sum 
that  there  be  allowed  the  sum  of  one  dollar. 

4th.  That  the  Bailiffs  be  allowed  the  sum  of  two  dollars  per 
day,  for  their  services  at  Court. 

5  th.  That  the  Bailiffs  be  allowed  the  sum  of  five  per  cent, 
on  all  monies  collected  under  execution. 

6th.  That  for  advertising  each  sale,  the  Bailiffs  be  allowed 
the  sum  of  fifty  cents. 

Dated  at  this  day  of  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  fifly 

Our  correspondent  from  whom  this  copy  of  Petition  was 
received,  remarks, — "  In  the  February  No.,  1858,  you  ob- 
ject to  Jive  per  cent,  being  allowed  on  monies  collected 
under  writs  of  execution.  Five  per  cent,  is  allowed  in  the 
Sheriff's  office,  and  there  it  is  on  large  amounts,  whereas 
our  executions  are  in  great  part  small,  say  £2,  £5,  and 
£10,  very  seldom  £25,  and  we  generally  run  a  greater  risk 
and  lose  more  time  in  calling  for  the  money,  than  we  should 
have  done  by  selling  the  goods.  At  present  we  get  2}  per 
cent,  if  we  sell,  but  nothing  if  we  do  not,  which  is,  in  fact, 
offering  us  a  premium  to  sell  a  poor  man's  goods,  instead  of 
giving  him  a  few  weeks  to  collect  the  money, — I  do  not 
think  five  per  cent,  is  too  much."  *  *  *  "  It  must  be 
remembered  that  we  get  no  pay  on  executions  returned  '  no 
goods,'  although  we  may  have  had  to  travel  10,  20,  or  30 
miles  to  ascertain  such  facts.  Also  on  summonses,  we  may 
have  to  go  seveial  times  to  defendant's  residence  before  we 
can  serve  him  personally,  and  we  can  only  charge  for  one 
mileage.  In  the  Sheriff's  office  on  the  contrary,  they 
charge  for  every  trip — ^if  they  go  a  dozen  times  thoy  charge 
a  dozen  mileages — and  their  service  fees  are  far  higher  than 
ours.  I  have  known  instances  where  the  Sheriff's  Bailiff 
has  arrested  a  man,  and  the  poundage  amounted  to  £40, 
and  many  similar  cases  in  the  opposite  extreme  to  what  we 
are  allowed.  Our  fees  for  arresting  on  commitment,  are 
Is.  6d.,  28.,  3s.,  and  3s.  9d.,  according  to  the  amount." 


Our  correspondent  is  mistaken  in  supposing  that  we  object 
to  five  per  cent,  when  money  is  made  after  seizure.  Nothing 
of  the  kind ;  but  where  a  defendant  pays  money  to  a  Bailiff 
before  seizure  made,  and  the  latter  has  merely  the  tiouble 
and  responsibility  of  handing  it  over,  2}  per  cent,  seems 
ample.  Besides,  in  looking  at  a  tariff  of  fees,  no  one  item 
can  be  considered  entirely  on  its  own  merits ;  it  must  be 
viewed  as  a  whole,  in  order  to  form  a  judgment  as  to  its 
fairness — in  other  words,  if  upon  the  whole,  it  is  such  as 
to  secure  a  fair  and  reasonable  remuneration  to  the  officer. 
Our  lemarks  in  the  February  No.  must  be  viewed  in  this 
way. 

Now  as  to  the  tariff  specified  in  the  above  petition  we 
have  no  hesitation  in  saying,  that  it  is  no  more  than  just 
towards  Bailiffs,  and  reasonable  in  respect  to  Suitors.  As 
a  whole  we  regard  it  with  favor,  and  trust  that  the  sugges- 
ted Table  may  receive  Legislative  sanction. 

The  Petition  and  proposed  tariff  have  this  great  merit, 
ihey  are  brief 

SUITORS. 

Commitment  on  Judgment  Summons, 
Notes  of  English  eassSffor  information  of  suitors,  {^Continued,) 

Florance  et  al.  v.  Browne, 

This  was  a  Judgment  summons.  The  plaintiffs  were  dis- 
tillers, and  the  defendant,  who  was  formerly  a  licensed 
victualler,  had  lately  attended  the  County  Courts  as  an 
agent.  The  debt  was  contracted  in  1848  for  rum,  and  was 
to  have  been  paid  in  28  days,  but  the  defendant  left  his 
house  before  the  day  of  payment  arrived ;  the  plaintiffs, 
however,  found  out  where  he  had  removed  to,  and  put  an 
execution  in  his  house  The  defendant  then  called  upon 
the  plaintiffs,  and  saw  Mr.  Florance,  to  whom  he  offered  £5 
as  a  compensation,  but  which  was  refused.  In  a  day  or 
two  after  the  defendant  called  again  at  the  plaintiffs'  count- 
ing house  and  saw  Mr.  Davis,  the  junior  partner,  whom 
he  informed  that  he  had  seen  Mr.  Florance,  who  had 
promised  to  withdraw  the  execution  on  his  paying  X5.  He 
then  produced  a  written  paper  which  he  requested  Mr. 
Davis  to  sign  to  that  effect ;  Mr.  Davis  did  so,  and  the 
defendant  left  some  duplicates  with  him  as  security  for  the 
payment  of  the  money  on  the  following  day.  The  execu- 
tion was  accordingly  withdrawn,  but  the  money  had  never 
been  paid.  The  signature  of  Mr.  Davis  had  been  surrep- 
titiously obtained,  and  without  the  sanction  or  authority  of 
Mr.  Florance. 

His  Honor  remarked  that  the  defendant's  conduct  had 
been  grossly  fraudulent,  and  ordered  him  to  be  committed 
for  20  days. 

Wills  V.  Burt. 

It  appeared  the  defendant  had  called  on  the  plaintiff  and 
stated  he  had  a  flourishing  school,  and  wanted  credit  for 
goods — that  the  plaintiff  asked  him  how  he  proposed  to 
pav,  and  that  he  replied  quarterly.  It  appeared  that  upon 
this  statement  the  plaintiff  gave  credit.  The  defendant  did 
not  pay  quarterly,  and  it  appeared  that  at  the  time  he  called 
on  the  plaintiff  the  defendant  was  in  a  state  of  insolvency. 
It  also  appeared  that  about  six  or  seven  months  after  this  the 
defendant  became  bankrupt     Sis  Honor, — I  think  that 


62 


LAW    JOURNAL. 


[March, 


the  statement  by  the  defendant  <<  that  he  had  a  flourishing 
school/'  when  it  was  not  so,  was  a  false  pretence  within  the 
meaning  of  the  Act;  bat  it  appears  to  me  the  plainti£f  well 
knew  that  the  defendant  was  not  in  good  circumstances, 
therefore  I  shall  not  order  the  defendant  to  be  committed 
for  a  longer  period  than  20  days. 


Bbookinq  v.  Perbt. 


This  was  an  application  made  on  behalf  of  a  creditor, 
that  the  penal  authority  of  the  Court  might  be  put  in  force 
against  Defendant,  for  having  fraudulently  contracted  debts 
and  having  removed  and  concealed  his  property  with  intent 
to  defraud  his  creditors.  Defendant  had  formerly  carried 
on  business  in  the  shop  occupied  by  Plaintiff,  but  had  since 
become  bankrupt,  and  at  the  time  of  the  application  lived 
with  his  brother  He  was  sworn,  and  stated  that  this  debt 
to  Plaintiff  was  contracted  on  the  29th  of  May,  and  Plaintiff 
also  proved  having  on  that  day  sold  15  cheeses  to  him — the 
sum  due  was  £11.  The  bankruptcy  occurred  immediately 
afterwards  in  the  beginning  of  June,  but  he  said  he  had  no 
idea  he  was  likely  to  fail  until  a  demand  of  £500  was  made 
upon  him  on  the  2nd  of  June.  This  was  not  a  debt  of  his 
own  contracting  he  said,  but  belonged  to  the  late  Mrs. 
Martin,  (with  whom  he  lived)  and  that  he  had  made  himself 
liable  for  it;  and  that  on  the  failure  of  Mr.  W.,  the  executor 
of  Mrs  Martin — Mr.  K.  came  upon  him  for  it.  He  said 
that  had  it  not  been  for  this,  which  he  did  not  expect,  he 
should  have  been  able  to  pay  all  his  creditors.  It  appeared, 
however,  from  questions  put  by  Stogden,  who  had  been  pro- 
fessionally concerned  in  that  affair,  that  defendant  had  agreed 
previously  to  pay  by  instalments  at  least  a  large  part  of  the 
sum,  although  as  he  protested  he  was  not  justly  liable  for 
it ;  and  the  Bankruptcy  Court  allowed  the  whole  £500  to 
be  proved  for  against  his  estate  ;  he  had  become  bankrupt 
on  his  own  petition  to  prevent  this  one  creditor  he  said  from 
coming  in  to  take  all  his  effects.  Defendant  had  not  received 
his  certificate,  and  his  examination  was  adjourned  sine  die. 
He  was  farther  questioned  as  to  the  disposal  of  his  house- 
hold furniture,  which  seemed  since  the  death  of  Mrs.  Mar- 
tin in  1848,  to  have  been  got  rid  of  to  a  considerable  extent. 

A  silver  cup  he  had  sold  to  a  Jew  whom  he  did  not 
know ;  a  side  saddle  and  bridle  he  also  sold — a  mahogany 
chest,  a  handsome  desk,  and  a  quantity  of  cheeses  he  sold 
together  for  £3  or  £4  to  a  stranger  who  carried  them  away 
in  a  horse  and  cart.  A  valuable  work  box  and  desk  he  had 
given  to  his  sister-in-law,  as  well  as  presents  to  his  sister. 

In  answer  to  Laidman,  who  appeared  as  his  advocate,  he 
said  that  he  sold  these  things  which  as  a  single  man  he  did 
not  require  at  a  time  when  he  wanted  money  very  much. 
He  had  let  his  brother,  who  had  advanced  him  money,  have 
£50  just  before  he  failed ;  but  it  was  urged  in  his  defence 
that  aj3  the  repayment  was  made  before  the  debt  to  plaintiff 
was  contracted,  there  could  have  been  no  design  of  defraud- 
ing plaintiff  by  it,  and  also  that  it  was  made  before  defen- 
dant knew  that  he  should  be  obliged  to  <'  knock  up.'' 

The  Judge,  however,  said — I  am  of  opinion  that  this 
person  contracted  a  debt  with  plaintiff  when  he  had  not  the 
slightest  chance  of  being  able  to  pay  it ;  and  that  he  had 
been  long  previously  making  away  with  his  money  and  goods 
with  intent  to  defraud  his  creditors ;  this  is  my  impression. 
I  order  him  to  be  imprisoned  for  forty  days  for  having 


wilfully  and  fraudulently  contracted  a  debt  with  plaintiff, 
not  having  a  reasonable  expectation  of  paying.  Laidman 
asked  that  the  warrant  might  not  go  forth  for  a  week,  in 
order  that  defendant  might  meet  the  debt.  H.  W.  Hooper,' 
however,  who  appeared  with  Stogden  for  the  creditors,  ap- 
plied to  have  the  warrant  issued  immediately.  The  Judge 
— I  order  him  to  be  committed  at  once  from  the  Court ; 
he  knows  how  to  get  out  if  he  chooses,  and  I  do  not  think 
I  should  do  my  duty  to  the  public  if  I  gave  him  an  oppor- 
tunity of  eluding  this  judgment. 


MANUAL    ON    THE    OFFICE    AND    DUTIES   OF 
BAILIFFS    IN    THE    DIVISION    COURTS. 


(^For  the  Law  Jbwrna?.— Br  V .) 

[GONnNUED  FROM  PAGB  88,  VOL.  4.] 
EXECUTING  WARRANT  AGAINST  THE  PERSON. 

When  the  Bailiff  receives  a  warrant  to  arrest  for  any 
cause  or  matter  wherein  a  Division  Court  is  empowered  to 
make  an  order  of  commitment,  he  should  proceed  with 
diligence  to  arrest  the  party  named  in  the  warrant,  and 
lod^e  him  in  gaol  according  to  its  requirements. 

When  the  warrant  is  an  order  for  commitment  made 
under  the  '<  Judgment  Summons"  clauses,  the  Bailiff  will 
be  liable  to  an  action  at  the  suit  of  the  party  who  causes 
the  warrant  to  be  issued,  for  any  injury  that  may  arise  from 
his  neglect  should  he,  the  Bailiff,  not  use  due  diligence  to 
effect  the  apprehension  of  the  party  and  his  lodgment  in 
gaol.  For  example,  if  any  unreasonable  delay  take  place 
between  the  time  when  the  warrant  was  delivered  to  the 
Bailiff  and  his  attempt  to  execute  it,  and  in  consequence 
thereof  the  party  escapes.  Probably  the  rule  applicable  to 
Sheriffs  would  under  similar  circumstances  of  neglect  be 
held  applicable  to  Bailiffs. 

WHEN  AND  WITHIN  WHAT  TIME  WARRANT   MUST  BE 

EXECUTED. 

On  receiving  a  warrant  the  officer  should  see  that  it  bears 
the  seal  of  the  Court,  and  the  signature  of  the  Clerk,  and 
further,  if  a  commitment  for  contempt,  that  it  has  also  the 
seal  and  signature  of  the  Judge  to  it. 

The  arrest  may  be  made  at  any  hour  of  the  day  or'night, 
but  must  not  be  made  on  a  Sunday.  The  date  of  the  war- 
rant will  show  the  day  on  which  the  order  for  commitment 
was  made,  (Rule  55)  and  this  is  material  for  the  warrant 
continues  in  force  for  three  calendar  months  from  such  date 
and  no  longer — (Rule  55.) 

An  arrest  will  be  good  if  made  at  any  time  before  the 
expiration  of  the  three  months  from  the  date  of  the  order 
of  commitment,  and  the  debtor  being  once  lodged  in  gaol 
within  that  period^  may  be  kept  in  prison  the  number  of 
days  specified  in  the  warrant  notwithstanding  the  three 
months  during  which  it  has  force  expire  before  the  party 
has  completed  his  term  of  imprisonment  ordered  by  the 
Court,  (Hayes  v.  Keen,  19  L.  T.,  90  C.  B.,  1  C.  C.  C,  60,) 
but  the  prudent  course  for  a  Bailiff  is  to  execute  every  war- 
rant promptly  afler  receiving  it. 

HOW   WARRANT  EXECUTED. 

The  Bailiff  will  not  be  justified  in  breaking  open  the 
outer  door  of  a  person's  dwelling  house  to  execute  a  war* 
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rant,  nor  indeed  in  the  use  of  sluj  force  to  effect  an  entrance 
even  to  the  breaking  of  a  latch.  (5  Coke,  92.)  An  arrest 
tinder  sach  circumstances  would  be  void,  and  render  the 
Bailiff  liable  to  an  action,  (see  Hodgson  y.  Towning,  5 
Bowl.  P.O.,  410,)  but  having  once  got  in  he  may  break  any 
inner  door — so  he  may  break  open  the  outer  door  of  a  barn, 
stable,  or  out-house — but  what  has  been  before  said  as  to 
executions  against  goods,  will  apply  in  this  particular  to  the 
execution  of  warrants,  and  the  caution  is  repeated  that  even 
where  force  is  necessary  a  demand  for  admission  should  be 
first  made  and  all  fair  means  resorted  to  before  force  is 
employed.  Although  an  officer  having  reason  to  believe 
that  a  party  is  in  his  house  may  peaceably  enter  to  arrest 
him,  yet  he  cannot  justify  even  a  peaceable  entry  into  the 
house  of  a  stranger,  except  by  proof  that  the  party  was 
actually  there.  (Cooke  v.  Birt,  5  Taunt.,  765 ;  Johnson  v. 
Leigh,  6  Taunt.,  246.)  If  after  being  once  arrested  the 
party  escape  and  shelter  himself  in  the  house  of  another, 
the  Bailiff  may  enter  and  take  him,  provided  it  he  done 
on  fresh  pursuit.  (Coke,  92.)  The  Bailiff  should  always 
keep  this  in  mind,  that  if  a  defendant  escape  from  custody 
through  his  'negligence  or  want  of  precaution,  he  will  be 
liable  to  plaintiff  it  may  be  to  the  whole  extent  of  the  claim. 


THE  LAW  OF  DEFAMATION. 


It  is  not  long  since  (29  L.  T.  Bep.  234)  that  the  notori- 
ous case  of  Highnwre  (clerk)  v.  The  Earl  and  Countess 
of  Harrinffiony  suggested  to  us  some  grounds  for  com- 
menting rather  severely  on  the  anomalous  and  defective 
state  of  the  law  of  defamation ;  and  we  recommend  the 
abolition  of  the  distinction  between  slander  and  libel  by 
making  all  defamation,  whether  spoken  or  written,  alike 
actionable  and  indictable,  without  proof  necessarily  in 
any  case  of  special  damage.  Special  damage,  we  sub- 
mitted, and  still  submit,  ought  to  be  considered  only  when 
damages  are  being  computed ;  but  the  personal  right  of 
action,  and  the  public  right  of  indictment,  ought  to  accrue 
in  every  case  as  soon  as  language  of  a  defamatory  nature, 
has  been  spoken  or  written  without  sufficient  justification 
against  another.  It  would,  indeed,  be  very  proper,  and 
vefy  easy,  in  every  such  case  to  discourage  excessive  liti- 
gation, by  applying  to  such,  a  general  right,  the  common 
rule  in  actions  of  tort,  that  a  plaintiff  should  not  recover 
his  costs,  even  when  successful,  in  an  action,  unless  he  re- 
covered a  certain  amount  of  damages — say  forty  shillings 
—or  obtained  a  judge's  certificate ;  and  that  the  costs  of 
prosecution  and  defence  should  also  be  in  the  discretion  of 
the  judge.  Bat,  with  these  limitations,  we  hold  that  the 
time  is  come  when  the  Legislature  is  called  upon  to  recon- 
cile and  simplify  a  most  important  civil  right,  by  adopting 
some  such  a  principle  as  we  venture  to  recommend,  The 
maxim  de  minimis  non  curat  lex  has  been  carried  much 
too  far  in  this  case.  Its  applicabilfty,  if  it  ever  existed, 
has  been  getting  less  and  less  with  the  increasing  strin- 
gency of  the  laws  for  preserving  the  public  peace,  and  with 
the  increasing  sensibility  of  people  to  insult;  a  sensibility 
which  is  not  altogether  morbid,  but  founded  in  a  great 
measure  on  the  general  knowledge  and  experience  of  the 
fact  that,  in  the  present  high-toned  state  of  public  prin- 
ciple, or  public  profession,  reputations  which  once  8ur-| 


mounted  openly-avowed  scandal,  are  now  demolished  effec- 
tually by  a  hint — a  breath — a  civil  sneer :  how  much  more^ 
then,  by  a  coarse  word  of  opprobrium  and  insult. 

The  laws  have  not  dealt  &irly  by  the  people  in  these 
matters.  They  have  repealed  all  the  great  laws  of  nature^ 
and  instituted  nothing  like  a  substitute.  A  man  in  the 
presence  of  a  large  company  of  friends,  acquaintances, 
enemies  and  strangers,  may  have  every  term  of  insult  and 
turpitude,  short  of  an  imputation  of  an  indictable  offence, 
applied  to  him ;  he  may,  without  the  shadow  of  a  pretext, 
be  overwhelmed,  by  a  blackguard,  with  nearly  every  word 
which  rouses  the  inmost  instincts  of  our  manhood  into  jus- 
tifiable indignation  and  fury;  he  may  be  called  ''fool,'' 
"liar,"  « rogue,''  "swindler,"  "blackguard,"  "cow- 
ard;" he  may  hear  the  fond  mother  who  bore  him,  the 
sweet  sister  who  dotes  on  him,  the  loving  wife  whose  soul 
he  is,  the  daughter  who  is  his  pride  and  hope,  spoken  of  in 
terms  which  we  can  only  write  in  paraphrase — ^as  the  vile 
creatures  of  the  town  and  the  conventionally  degraded — 
why,  we  could  never  understand — ^female  portion  of  the 
canine  species.  A  man  may,  and  often  does — even  in 
what  is  conventionally  the  society  of  gentlemen — ^hear 
such  language  applied  to  himself,  or  may  learn  that  it  has 
been  applied  to  him  in  his  absence,  and  in  the  presence  of 
others  who  are  almost  identical  with  himself.  But  the 
law  says: — ^you  must  not  knock  the  blackguard  down;  you 
must  not  even  raise  a  menacing  finger  against  him ;  you 
must  not  even,  if  both  you  and  he  are  conventionally 
gentlemen,  call  him  out  and  shoot  him  in  fair  combat;  the 
law  will  hang  you  if  you  do ;  and  society  will  cut  you  if 
you  do  not ;  but  the  law  does  not  notice  the  latter  cer- 
tainly. Moreover,  you  cannot  indict  the  slanderer,  al- 
though you  may,  perhaps,  obtain  leave  to  exhibit  articles 
of  the  peace  against  him,  by  confessing  an  apprehension 
of  violence  from  him.  You  cannot  bring  an  action  against 
him ;  no,  not  even  if  you  can  prove  beyond  question  that 
all  your  friends  have  cut  you  in  consequence  of  the  charge, 
or  from  your  toleration  of  it.  Such  conduct  would  proba- 
bly be  held  by  the  wisdom  of  the  kw  to  be  very  hard  to- 
wards you,  and  very  unreasonable  on  the  part  of  your 
friends.  But  the  damage  would  not  be  legally  natural  or 
special.  It  would  be  too  remote — not  the  natural  conse- 
quence of  the  treatment  you  had  suffered — and,  therefore, 
not  the  foundation  of  an  action.  On  the  other  hand,  let 
any  of  the  above  aspersions  be  put  into  writing,  or  any- 
thing of  a  derogatory  nature,  and  suddenly  there  exists, 
very  properly,  an  actionable  libel,  although  you  have  suf- 
fered no  special  damage  from  it. 

If  an  additional  argument  for  speedy  legislation  on  this 
subject  is  required,  it  will  be  found  in  the  actual  uncer- 
tainty of  the  very  defective  law  which  exists.  As  in  former 
times,  when  grand  larceny  was  a  capital  offence,  judges  and 
juries  snatched  eagerly  at  technical  quibbles  which  have 
lately  been  swept  away,  because  it  is  no  longer  necessary  to 
pervert  law  in  order  to  prevent  judicial  murders ;  so  it  is 
curious  to  notice  how  dbtinguished  judges  and  authorities 
have  struggled  lately  to  reconcile  law  with  justice  in  cases 
of  slander.  The  result  is  neither  happy  nor  clear,  and 
there  is  manifestly  a  conflict  of  authority  even  on  first  prin- 
ciples. Lately  justice  has  been  done  in  some  cases  by  a 
sacrifice  of  law.     Thus,  in  tho  cause  of  Brown  v.  ffill 
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and  another,  tried  in  the  Exchequer  before  Pollock,  C. 
B.  and  a  joij  at  the  sittings  after  laat  Michaelmas  Term, 
the  slander  substantially  alleged  and  proved  was  that  the 
female  defendant  had  ^led  the  plaintiff  a  ''  sttumpet/' 

and  also  "J.  E.'s  w /'  in  the  presence  of  J.  E.,  to 

whom  the  plaintiff  was  then  engaged  to  be  married.  The 
damage  proved  by  J.  E.  himself  was,  that  he  had,  in  con- 
sequence of  these  words,  refused  to  marry  the  plaintiff  un- 
til she  had  cleared  her  character;  and  the  marriage  was 
actually  postponed  until  the  action  should  be  settled,  al- 
though it  did  not  appear  that  the  marriage  was  unlikely  to 
take  place  if  the  plaintiff  gained  a  verdict.  PoUock^  C. 
B.  was  understood  to  direct  the  jury,  on  this  evidence, 
that  even  if  J.  E.  had  refused  to  marry  the  plaintiff  on 
the  mere  words  of  the  female  defendant  that  the  plaintiff 
"J.  E.'s  w /'  although   he  must  have  known 


was 


whether  the  charge  was  false  or  true;  yet  J.  E.  might  also 
not  unreasonably  infer  a  general  imputation  on  the  plain- 
tiff's character  from  the  specific  chaise,  which  would  jus- 
tify him  in  delaying  the  fidfilment  of  his  contract  to  marry 
the  plaintiff.  It  may  be  doubted,  with  great  respect, 
whether  this  ruling  was  good  law,  although  it  was  excellent 
common  sense ;  but  as  there  was  also  evidence  that  the 
female  defendant  had  applied  the  term  ''  strumpet "  gene- 
rally to  the  plaintiff  in  J.  E.'s  hearing,  there  was  manifestly 
safficient  proof  of  special  dami^  to  support  the  verdict, 
which  the  plaintiff  fortunately  obtained,  with  £50  damages. 

The  doubt  which  is  suggested  as  to  the  accuracy  of  the 
Chief  Baron's  ruling  is  founded  on  the  established  prin- 
ciple of  law,  that  words  of  mere  abuse,  unless  spoken  of  a 
person  in  the  exercise  of  his  calling^  are  not  actionable  in 
themselves,  nor  without  special  damage,  which  must  not 
only  be  proved  to  be  the  actual  consequence,  but  also  the 
natural  and  reasonable  consequence,  of  the  spoken  words. 
The  leading  case  on  this  subject  is  Vicars  v.  WUcocks,  8 
Eajst,  1 ;  2  Smith's  L.  C  423.     There  the  slander  charged 
was,  that  while  the  plaintiff  was  in  the  service  of  J.  0., 
the  defendant  accused  the  plaintiff  to  J.  0.  of  having  cut 
some  flocking  cord  of  the  defendant,  by  reason  of  which 
imputation  J.  0.  discharged  the  plaintiff  from  his  service, 
and  B.  P.  consequently  refused  to  employ  the  plaintiff. 
This  declaration  was  proved,  with  the  variance  that  B.  P. 
had  been  partly  induced  to  re^se  to  employ  the  plaintiff 
on  the  simple  fact  Ihat  J.  0.  had  discharged  him.     The 
Court  confirmed  .a  nonsuit,  which  was  entered  on  these 
facts,  chiefly  on  the  doctrine  that  the  plaintiff's  discharge 
by  J.  0.  was  ^'nota  legal  and  natural  consequence  of  the 
words  spoken,  but  a  mere  wrongful  act  of  the  master,  for 
which  the  defendant  was  no  more  answerable  than  if,  in 
consequence  of  the  words,  other  persons  had  afterwards 
assembled  and  seized  the  plaintiff,  and  thrown  him  into  a 
horse-pond  by  way  of  punishment  for  the  supposed  trans- 
gression."    As  to  the  damage  alleged  to  bo  sustained  by 
B.  P.'s  refusal  to  employ  the  plaintiff,  it  was  held  that  it 
could  not  be  computed,  as  R.  P.'s  refusal  to  employ  the 
plaintiff  proceeded  probably  as  much  from  the  tortuous  act 
of  J.  0.  as  from  the  words  spoken  by  the  defendant. 

This  case  has  been  followed  by  several  which  support 
the  same  rule  that  special  damage  in  slander  must  be  a  na- 
tural and  not  a  remote  consequence  of  the  slander.  There 
would,  perhaps,  be  little  reason  to  question  this  pile  if  its 


application  had  been  left  to  juries,  and  not  restricted,  as  it 
has  been,  by  the  technical  views  of  judges.     As  it  is,  the 
law  as  laid  down  in  Vicars  v.  Wilcochsj  although  supported 
by  many  later  cases,  has  also  been  much  questioned ;  and 
doubts  have  been  throwft  out  by  learned  judges,  and  have 
been  adopted  by  learned  commentators,  as  to  how  far  Vicars 
V.  WUcocks  can  be  supported ;  and  part  of  that  case,  viz., 
that  which  decides  that  actionable  slander  will  not  lie  on 
special  damage  accruing  from  the  wrongful  act  which  a 
third  person  has  been  induced  to  commit  by  the  influence 
of  the  slander,  may  be  considered  as  exploded :  (see  gene- 
rally notes  to  Vicars  v.  WUcocks,  2  Smith  L.  C.  426,  432 ; 
to  which  add  Eatton  v.  LoU,  24  L.  J.  49,  C.  P.)    But  the 
general  principle  remains,  that  special  damage  in  actions 
of  oral  slander  must  be  the  natural,  and  not  tne  capricious 
consequence  of  the  slander.     It  may  be  safely  affirmed 
that  this  distinction  is  at  once  arbitrary,  unintelligible,  and 
impracticable ;  and  that  all  the  cases,  especially  those  of  a 
later  date,  prove  that  such  is  its  character.      Thus,  in 
KeUy  V.  Partington,  4  B.  &  Ad.  645,  ^  in  Vicars  v.  Wil" 
cocks,  although  the  words  were  not  actionable  in  them- 
selves, yet  they  were  clearly  of  a  defamatory  natute,  and 
were  as  clearly  the  cause  of  the  special  damage  which  the 
plaintiff  had  actually  suffered;   and  there  can  be  little 
doubt  that  if  those  cases  had  been  decided  by  the  judges 
who  subsequently  decided  Knight  v.  Gibhs,  1  Ad.  &  Ell. 
43,  that  the  damage  would  have  been  held  to  be  suffici- 
ently ''  natural."     It  was  perhaps  on  this  authority,  and 
with  reference  to  the  actual  fluctuations  of  judicial  opinion 
on  the  general  principle,  that  the  Chief  Baron  in  Brown 
V.  Hill  thought  J .  E.'s  refusal  to  marry  the  plaintiff  on 
account  of  a  specific  immorality  which  the  defendant  im- 
puted to  her  with  J.  E.,  would  in  itself  have  been  a  natu- 
ral, and  not  a  capricious  and  merely  wrongful,  consequence 
of  the  slander  as  it  would  seem  to  have  been  if  Vicars  v. 
WilcocJcs,    and    KeUy    v.    Partington   and    such    cases 
are  law.     It  is  also  to  be  remarked  that  in  Vicars  v.  WU- 
cocks and  KeUif  v.  Partington  and  other  cases  in  which 
the  damage  has  not  been    held   to  be   "natural,"  the 
words  may  fairiy  have  been  considered  to  have  been  spoken 
of  the  plaintiff  in  the  way  of  their  business,  as  they  actu- 
ally lost  employment  in  consequence  of  the  slander.     Per- 
haps, however,  the  most  monstrous  case  on  this  subject  is 
one  which  seems  to  have  been  Icfl  unnoticed  by  recent 
authorities,  although  itself  of  recent  date.     It  is  that  of 
Galway  V.  Marshall,  23  L.  J.  78,  Ex.,  in  which  words 
spoken  of  a  clergyman  and  imputing  incontinence  to  him, 
were  held  not  to  be  actionable  as  spoken  of  him  in  his 
profession,  because  he  was  not  a  beneficed   clergyman. 
Had  he  been  beneficed,  the  imputation  would  have  been 
actionable  per  se.     With   such  a  decision  actually  law, 
although  doubted  at  the  time  by  Piatt,  B.,  it  is  unneces- 
sary to  multiply  arguments  to  show  that  all  language  by 
which  the  person  of  whom  it  is  spoken  may  be  expected 
reasonably  in  the  minds  of  a  jury  to  lose  standing  in  the 
eyes  of  society — in  short,  all  words,   whether  spoken  or 
written,  which  a  jury  may  think  to  be  of  a  disparaging 
nature — ought,  for  the  sake  of  the  public  peace  and  pri- 
vate rights,  to  be  actionable,  with  a  judicial  discretion  as 
to  costs  when  less  than  forty  shillings  is  recovered ',  and 
while,  as  in  other  torts,  especially  trespasses,  the  measure 
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of  damages  should  be  anlimited,  proof  of  special  damage 
should  only  be  required  at  the  option  of  the  plaintiff  in 
order  to  guide  the  jury  in  their  assessment. — Law  Times, 


THE  DISTRIBUTION  OF  INTESTATES'    ESTATES. 


It  is  singular  that  in  this  discnssive  age  our  statutory 
scheme  of  distributing  intestates'  personal  estates  has  never 
been  impugned,  or  even  considered.  It  has  been  accepted 
at  all  hands  as  a  piece  of  unimproveable  wisdom,  adapted 
to  all  conditions  of  life  and  all  statistics  of  society ;  and  so 
thorough  has  been  this  acceptation,  that  its  origin  has  ex- 
cited no  one's  curiosity,  and  its  discrepancies  from  the 
Novells  of  Justinian  and  the  continental  system,  have 
neither  occasioned  surprise  nor  received  explanation. 

The  rude  idea,  however,  of  the  English  mind  has  been, 
that  this  scheme  of  distribution  is  either  a  direct  adoption, 
or  an  indirect  reflection  ^m  the  civil  law,  though  what 
may  be  meant  by  that  ascription  is  never  clearly  stated  by 
those  who  assert  it.  They  leave  us  in  obscurity  greater 
than  doubt  as  to  what  is  the  bodv  of  Roman  law  which  our 
countrymen  have  borrowed  their  principles  from,  and  at 
what  epoch  and  under  what  circumstances  they  may  have 
done  so.  They  do  not  tell  us  whether  it  is  the  original 
system  under  which  the  stern  republic  brought  up  her 
hardy  children,  the  system  which  Gains  and  Ulpian  ela- 
borated at  the  close  of  the  second  century  of  ouraera,  under 
the  influences  of  the  Stoic  philosophy ;  or  the  system  which 
expanded  into  truer  equity,  under  the  open  and  acknow- 
ledged forces  of  Christianity.  And,  if  it  be  imputable  to 
the  latter,  they  do  not  trouble  themselves  to  tell  us  whether 
it  is  the  European  system  of  Theodosius  the  Second,  or  the 
final  perfection  of  the  civil  law,  which  the  Novells  of  Jus- 
tinian founded  in  the  east  and  for  the  east.  Yet  it  is  plain, 
that  whatever  p&rtial  assimilation  our  system  may  exhibit  to 
all  of  these,  it  can  only  be  the  legitimate  child  of  that  one  of 
them' which  it  resembles  in  essentials.  Such  is  the  common 
idea  upon  this  subject ;  but  it  is  remarkable  that  Mr.  Jus- 
tice Blackstone,  whose  historical  acumen  is  not  in  excess, 
has  in  his  notions  upon  it  stumbled  much  nearer  the  truth. 
He  says,  (Book  II.  chap.  32,)  "It(t.c,,  the  Act  for  the 
distribution  of  intestates'  estates)  is  little  more  than  a 
restoration,  with  some  refinements  and  regulations,  of  our 
old  constitutional  law,  which  prevailed  as  an  established 
right  and  custom,  from  the  time  of  king  Canute  downwards, 
many  centuries  before  Justinian's  laws  were  known  or 
heard  of  in  the  western  parts  of  Europe."  This  is  not 
very  scientifically  put,  but  it  would  show  that  he  was  ac- 
quainted with  the  great  and  grave  discrepancies  between 
our  system  and  the  constitutions  of  Justinian,  and  he  felt 
therefore  that  it  was  impossible  to  identify  the  one  with  the 
other ;  and  as,  in  the  then  state  of  learning  on  the  subject, 
he  could  not  bring  his  mind  to  the  conception  of  any 
Roman  jurisprudence  other  than  the  Corpus  Justintanetmiy 
he  could  do  nothing  else  than  Anglo-Saxonize  our  law  of 
distribution.  He  did  not  know  that  the  common  law  of 
Europe  was  for  many  centuries  a  prsd-Justinianean  Roman 
law,  and  that,  as  it  was  only  exchanged  for  the  other  at  a 
late  period  in  Europe,  and  under  circumstances  of  the 
freest  election,  our  own  law  of  distribution  might  more 


plausibly  be  ascribed  to  the  former  than  to  an  supposed 
Teutonic  custom. 

In  this  state  of  the  question,  we  think  that  any  inquiry 
into  the  true  origin  of  this  section  of  our  kw  may  not  be  a 
mere  matter  of  curious  historical  research,  but  will  tend  to 
show  in  a  clearer  light  certain  imperfections  appertaining 
to  it,  which,  though  long  and  unaccountably  acquiesced  in, 
are  not  the  less  unreasonable  and  indefensible  defects. 

The  Roman  law  having  been,,  as  we  all  know,  established 
in  Britain,  underwent  with  the  rest  of  the  empire  all  these 
changes  in  its  principles  which  were  elaboratad  at  head- 
quarters. The  great  collection  of  laws  embodying  these 
improvements,  which  bound  all  Europe,  was  the  code  of 
Theodosius  II.  This  code,  which  was  promulgated  a.d. 
438,  was  tho  common  law  of  Europe  for  many  centuries 
after  the  great  work  of  Justinian  had  become  law  for  the 
East,  and  it  is  to  this  code  that  we  must  ascribe  the  origin  of 
our  own  law  of  distribution.  For  in  it,  and  in  it  alone,  we 
find  certain  specific  crudities  of  legislation  which  denote 
the  older  system  rejected  by  Justinian. 

We  have  evidence  of  a  law  of  distribution  in  this  country 
in  Anglo-Saxon  times.  Cnut  distinctly  declares  that  an 
intestate's  inheritance  shall  be  divided  legally  between  the 
wife  and  children,  or  amongst  the  nearestof  kin,  according 
to  their  degree  of  relationship.  It  is  impossible  to  state  in 
general  terms  a  law  of  distribution  more  intelligibly  than 
this  is  stated.  A  law  of  the  same  effect  is  ^recognized 
by  the  conqueror  and  his  successors  up  to  the  time  of 
Magna  Charta,  when  the  jurisdiction  over  intestates'  es- 
tates was  solemnly  consigned  to  the  ordinary.  That  the 
law  of  Cnut  (or  the  Anglo-Saxon  common  law),  and  the 
law  ratified  by  the  Norman  Sovereigns  of  England,  and 
handed  over  by  them  to  the  Ecclesiastical  Courts,  were 
identical,  can  be  incontestably  proved.  The  Norman  au- 
thorities did  not  introduce  the  French  law  on  this  point ; 
for,*  far  from  making  this  or  any  other  innovation  on  the 
plan  of  distributing  Englishmen's  effects,  they  would  not 
willingly  allow  any  distribution  at  all  for  many  generations 
after  the  conquest.  This  common  law  of  distribution  has 
descended  to  us  in  the  present  day;  for  we  have  it  con- 
tained and  confirmed  in  the  22nd  &  23rd  Car.  II.,  c.  10. 
This  celebrated  statute  at  its  passing  made  legislatively  no 
new  law,  but  merely  enacted  the  old-  law,  and  that  old  law 
was  not  Justinianean ;  for  the  five  civilians  whose  opinion 
is  appended  to  the  judgment  of  Chief-Justice  North  upon 
that  act,  in  Lord  Raymond's  Reports,  use  this  remarkable 
expression,  <'  our  civil  law,  and  the  practice  of  the  Eccle- 
siastical Courts."  We  also  know  historically  that  the 
Norman  kings  resolutely  prohibited  the  propaganda  of  the 
Justinianean  body  of  laws  in  this  country,  after  the  rest  of 
Europe  had  established  professorships  for  teaching  it,  and 
had  greedily  embraced  its  principles. 

It  is  thus  certain  that  we  owe  our  law  to  another  author- 
ship than  that  of  Justinian,  and  the  question  remains — 
is  it  of  Anglo-Saxon  creation  ?  or  is  it  an  adoption  from  the 
European  system  of  Roman  law  which  the  Theodosion  code 
contains  ?  We  think  that  there  can  be  no  doubt  of  the 
latter ;  for  it  is  preposterous  to  suppose  that  the  German 
invaders  of  our  country  founded  a  new  private  law  for 
their  subjects,  and  that  their  subjects  suddenly  forgot  their 
own  native  private  law.  Both  suppositions  are  incredible  an4 
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must  be  dismissed.  Bat  the  private  law  of  the  Romanized 
Briton  was  the  civil  law  of  the  Theodosian  code^  which 
France  herself  did  not  discard  for  the  Corptis  Justinianeum, 
''  until/'  says  De  Fresquet  (Trait6  El^mentaire  de  Droit 
Remain,  vol.  i.  p.  40),  <^  an  unknown  epoch,  but  which 
may  be  placed  m>m  the  9th  to  the  11th  century.'' 

Now,  our  law  of  distribution,  as  shown  by  the  statute, 
is  just  about  the  state  and  degree  of  the  law  as  laid  down 
by  Theodosius — neither  better  nor  worse.     In  proof  of  this 
assertion,  we  will  select  one  great  and  salient  point  of  our 
own  law — the  right  of  paternal  succession.     In  this  point 
we  are  at  the  stage  which  Theodosius  reached  in  advance 
of  Pagan  law,  which  Justinian  outstripped,  and  which  the 
French  code  has  finally  put  upon  a  just  and  satis&ctoiy 
footing.     Under  the  second  system  of  Roman  law,  before 
mentioned  by  us,  the  Roman  father  had  a  right  to  the  pe- 
culium  of  his  son,  to  the  exclusion  of  that  son's  children 
if  he   had  any.     Ulpian    says,  <'  Si  filius  familias  miles 
decesserit,  siquidem  intestatus,  bona  ejus  non  quasi  hsere- 
ditas  sed  quasi  peculium  patri  deferuntur."*    This  harsh 
principle,  though  softened  by  the  first  Christian  emperor, 
remained  substantially  the  same  until  Justinian,   by  his 
118th  Novell,  made  the  father  no  more  than  a  joini-heir 
with  the  intestate's  mother,  brothers,  and  sisters.f    In 
these  two  contrasted  laws  we  have  modes  of  succession, 
not  merely  discrepant,  but  diametrically  opposed  in  their 
principles.     In  the  one,  the  father  is  all ;  in  the  other,  he 
IS  one  amongst  many.     In  the  one,  we  have  traces  of  a  hard 
and  artificial  social  system ;  in  the  other,  we  have  nature 
and  equity.     But  strangely  enough,  it  is  in  the  early  and 
cramped  system  that  we  find  the  prototype  of  our  own  ex- 
isting rule  of  paternal  succession.     And  this,  while  it  is  a 
proof  amongst  others  of  the  source  of  our  law  of  distribu- 
tion, is  the  greatest  and  most  condemnable  instance  of  its 
insufficiency  and  want  of  adaptation  to  modern  times. — 
While  other  nations  have  voluntarily  brought  themselves 
within  the  principles  of  theNovells,  we  have  with  rigid  ob- 
stinacy kept  outside,  hugging  ourselves  the  while  upon  a 
peculiarity  of  law  which  the  rest  of  Eui'ope  has  been 
ashamed  of  for  nearly  eight  hundred  years — the  old  Roman 
patriapotestas.     Under  that  power  the  Roman  father  had 
a  right  to  his  son's  purse  because  he  had  a  right  to  his 
son's  person.     But  the  British  father,  who  claims  no  right 
to  the  one,  enjoys  the  other  with  a  total  disregard  to  logic 
in  an  unmodified  plenitude.     Though  this  is  the  real  and 
historical  origin  of  the  right,  no  one  could  be  hardy  enough 
to  defend  it  on  such  merely  conservative  ground  in  an  age 
like  ours,  which  has  begun  to  demand  a  rationale  for  most 
institutions.     Accordingly  we  find  that  attempts  are  made 
to  support  this  institution  by  means  of  reasoning,  and  this 
reasoning  we  will  now  state  and  confute. 

In  the  first  place,  the  vindicators  say  that  the  father, 
having  alimented  and  advanced  his  son,  has  a  right  to  his 
sole  succession  on  the  ground  of  that  maintenance  and  ad- 
vancement. But  if  the  right  to  a  sole  succession  be  founded 
on  such  a  ground  only,  it  should  not  be  confined,  as  it  now 
is,  to  the  father  alone ;  for  cases  continually  occur  where 

*  Be  Fresqnet,  vol.  ii.  p.  13 ;  and  Troplong,  "  De  Tlnfluence  du 
Chriatianisme,"  p.  258. 

f  Troplong,  p.  259,  260. 


a  widowed  mother  or  an  elder  brother  does  precisely  the 
same  thing.  But  no  one  has  ever  thought  of  allowing 
them  the  same  exclusive  right  of  succession.  Again,  it 
cannot  be  said,  because  the  father  aliments  and  advances 
the  son,  that  he  is  therefore  entitled  to  be  reimbursed  his 
charges  and  expenses.  For  in  this  view  the  father  does 
not  give  as  nature  would  prompt,  but  he  lends  merely  to  be 
repaid,  perhaps  with  a  usurious  interest  for  his  risk.  And 
in  all  this  there  is  no  attempt  to  distinguish  between  the 
son's  property,  derived  from  his  own  young-hearted  labour 
and  success,  and  that  which  is  purely  ex  re  patrU, 

In  these  arguments  the  true  theory  of  the  right  to  suc- 
cession ah  intesiato  is  entirely  lost  sight  of.  This  right  is 
a  logical  consequence  from  the  moral  right  which  the  sue- 
cessors  had  to  be  alimented  by  the  predecessor  (to  use  the 
terms  of  our  late  comprehensive  fiscal  statute)  during 
his  lifetime.  For  example,  a  man  supports  his  wife  and 
children  whilst  he  lives,  and  upon  his  death  they  take  his 
property  to  themselves  in  the  place  of  the  previous  alimen- 
tation, and  this  is  equally  applicable  to  parents  or  to  bro- 
thers and  sisters.  In  regard  to  mediate  and  more  distant 
relatives,  the  same  principle  of  old  applied  with  equal  force 
and  stringency.  But  it  was  in  that  case  the  connection  of 
the  tribe  or  larger  family.  All  who  have  studied  Roman 
law  in  its  original  institutions  will  readily  understand  this. 

We  have  here  a  tedt  to  apply  to  this  part  of  our  scheme 
of  distribution,  and  tried  by  it  wov  shall  find  the  principle 
of  sole  paternal  succession,  not  only  to  be  wi'ong,  but  to 
be  precisely  the  reverse  of  what  is  right.  The  succession 
to  property,  as  we  have  shown,  is  due  to  those  who  would 
have  been  alimented  by  the  deceased  if  they  had  needed 
such  aid,  and  not  to  those  who,  in  like  circumstances  of 
necessity,  would  have  alimented  the  deceased  himself — 
The  person  whom  the  deceased  would  have  alimented 
would  not  be  the  father  alone,  but  the  mother,  and  the 
brothers,  and  sisters.  The  love  is  equal,*  and  Uie  natural 
proximity  is  the  same. 

But  the  father's  claim  to  the  whole  of  his  son's  estate  is 
otherwise  a  clear  fallacy.  When  the  son  had  no  legal 
right  to  property,  the  father  might  logically  take  all  that 
the  son  possessed,  as  the  English  husband  does  in  case  of 
his  wife,  and  as  the  American  slave-owner  does  in  case  of 
his  slave.  But  it  being  granted  that  the  son  can  have  a 
separate  estate,  the  father's  claim  to  it  is  no  better  than 
those  of  the  mother  and  the  brothers  or  sisters.  For,  as  it 
is  no  longer  supported  by  ihepatria  potestasy  it  can  only 
have  such  force  as  reason  can  give  to  it ;  and  the  just  and 
well  understood  policy  of  the  law  is  to  distribute,  and  not 
to  favour  or  compel  accumulation  in  the  hands  of  any  single 
person.  But  assuming  that  the  father  is  nearer  (artificially 
speaking)  than  a  brother  or  sister,  that  proximity  is  not  of 
itself  conclusive  to  entitle  him  to  the  son's  entire  succession ; 
for,  in  other  points,  our  law  has  unhesitatingly  disregarded 
mere  conventional  symmetry,  where  equity  and  natural  con- 
siderations have  not  applied  also.  The  mother,  being  nearest 
of  kin,  docs  not  oust  the  brothers  and  sisters,  though  they 
are  a  degree  more  remote  than  herself  The  brothers  and 
sisters  do  oust  the  grandfather,  though  their  calculated 
kindred  is  supposed  to  be  equal.  In  both  cases  the  admis- 
sion and  the  exclusion  are  founded  on  principles  of  nature 
and  equity,  not  of  mere  artificial  and  conventional  symmetry. 
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We  have  said  enough,  we  think,  to  show  the  shortcoming 
of  our  scheme  of  distribution  on  one  point,  and  that  it 
needs  such  an  alteration  as  shall  bring  us  within  the  Eu- 
ropean family  in  respect  of  private  Jaw.  But  there  is 
another  and  a  graver  point  upon  which  we  have  even  less 
hesitation  in  avowing  our  distaste  of  English  law.  It  is 
one  in  respect  of  which  England  stands  alone  in  Europe — 
we  mean  the  law  which  allows  every  testator  under  all 
circumstances,  without  regard  to  nature  or  justice,  to 
alienate  the  whole  of  his  personal  estate  to  the  disherison 
of  his  wife  and  children.  By  virtue  of  that  conflict  of 
principles  which  dogs  English  law  every  where,  n  man 
must  support  these  persons  so  long  as  he  lives ;  but  at  his 
death,  though  possessed  of  ample  means,  he  may  leave 
them  pennile^,  and  a  burthen  upon  the  stranger  or  the 
parish.  Caprice  or  cruelty  may  impel  liim  to  do  so,  and 
the  law  requires  no  better  justification  of  an  act  which  it 
affects  to  consider  to  be  a  legitimate  consequence  of  consti- 
tutional liberty.  In  this,  as  in  many  other  points,  the  law 
is  not  in  equUibrio  with  the  intellect  and  feelings  of  the 
community.  Our  state  of  society  demands  a  better  law 
than  the  unnatural  formula,  '<  dicat  testator  et  erit  lex," 
It  requires  that  the  children  at  least  should  derive  such  a 
benefit  from  their  father's  estate  by  law  at  his  death,  as 
shall  relieve  the  public  from  their  being  a  burthen  upon  it, 
however  light.  The  poor-law  does  much,  but  here  it  is  of 
course  inoperative.  The  restoration,  however,  of  the  old 
common-law  of  England,  the  partes  raiwnabilet,  would  af- 
fect this  justice,  and  remove  the  painful  inconsistency  which 
we  have  referred  to. — Law  Magazine  da  Review,  May,  1867. 
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BOULTON  V.   NOUBSB. 

Ajotvent— 7  Fie.,  dMp.  10—10  <£  20  Fie.,  €hap,  08. 

Defendant  wai  %  trader,  within  the  7  Vio.,  ch.  10,  bnt  first  heoame  eo  after  Uie 
explmtlon  of  that  Act,  and  he  became  ineolTent  before  the  peering  of  10  A  20 
Vic,  ch.  03. 

Bdd^  thftt  he  was  cleailj  entitled  to  take  the  benefit  of  the  latter  Act. 

This  was  an  action  brought  by  the  plaintiff  against  the  defend- 
ant for  the  recovery  of  the  amount  of  a  promissory  note  made  by 
the  defendant  to  the  plaintiff,  for  the  sum  of  £45,  dated  1st  of 
June,  1850,  and  payable  three  months  after  date.  And  by  the 
consent  of  the  parties,  and  by  the  order  of  the  Honorable  Mr. 
Justice  McLean,  according  to  the  Common  Law  Procedure  Act, 
1856,  the  following  case  was  stated  for  the  opinion  of  the  court, 
without  any  pleadings : 

<«  The  defendant,  on  the  80th  March,  1857,  obtained  f^om  the 
Judge  of  the  County  Court  of  the  United  counties  of  Northumber- 
land and  Durham  a  final  order  in  insolvency,  under  the  Statute  8 
Vic,  ch.  48,  extended  by  19  &  20  Vic,  ch.  98. 

"  It  is  admitted  that  the  defendant  was  a  trader  within  the 
meaning  of  the  Bankrupt  Act,  7  Vic,  ch.  10,  but  first  became  a 
trader  after  the  expiration  of  that  act,  and  became  insolvent 
before  the  passing  of  the  act  19  &  20  Vic,  oh.  93. 

<*  The  question  for  the  opinion  of  the  oourt  is,  whether  the 
'defendant,  as  such  trader,  came  within  the  description  in  the  last 
mentioned  act  set  forth,  and  so  was  entitied  to  avail  himself  of  its 
benefits. 

*'  If  the  court  shall  be  of  opinion  in  the  negatiTO,  the  judgment 
shall  be  entered  up  for  the  plaintiff  for  the  amount  of  the  said 
note  and  interest,  and  oosts  of  suit.  If  the  court  shall  be  of 
opinion  in  the  affirmative,  then  judgment  of  noii/>fo«.,  with  costs 
defence,  shall  be  entered  up  for  the  defendant" 


Eceles,  Q.  C,  for  the  plaintiff.     C.  S.  Patterson,  contra. 
Robinson,  C.  J.,  deliTcred  the  judgment  of  the  court 

The  defendant,  it  is  admitted,  first  became  a  trader  after  the 
Bankrupt  Act,  7  Vic,  ch.  10,  had  expired,  but  while  he  was  in 
business  he  was  such  a  trader  as  would  haye  come  within  the 
terms  of  that  act,  if  it  had  been  then  in  force.  It  is  admitted  also 
that  he  became  insolvent  before  the  passing  of  the  act  19  &  20 
Vic,  ch.  93,  and  that  on  the  30tii  of  March,  1857,  he  obtained  a 
final  order  as  an  insoWent  from  the  judge  of  the  County  Court, 
under  the  statute  8  Vic,  ch.  48,  extended  by  19  &  20  Vio.  ch.  98. 

I  cannot,  I  confess,  see  any  room  for  a  question.  The. defend- 
ant haying  become  a  trader  after  the  7  Vic,  ch.  10,  expired  is 
clearly  not  against  him,  for  the  19  &  20  Vic,  ch.  93,  expressly 
takes  in  such  cases ;  then  it  must  be  admtlted  that  he  was  insol- 
vent before  the  19  &  20  Vic,  ch.  93,  was  passed,  and  still  it  is 
objected  that  he  is  disabled  from  obtaining  a  discharge  under  that 
statute.  That  statute,  it  is  true,  does  apply  in  its  operative 
words  to  such  traders  only  as  come  within  the  preamble  of  it ;  and 
as  the  legislature  were  in  great  haste  to  repeal  that  act  in  the 
following  session  by  20  Vic,  ch.  1,  as  being  prejudicial  to  the 
public  interest,  we  should  not  feel  ourseWes  at  liberty  to  extend 
the  operation  of  the  act  to  any  case  that  does  not  come  strictly 
within  it. 

Now  the  preamble  of  the  chapter  98  runs  thus :  ''  Whereas  there 
are  many  persons,  who,  having  been  traders  in  Upper  Canada 
within  the  meaning  of  the  statute  7  Vic  ch.  10,  either  before  or 
since  the  expiration  thereof,  have  become  insolvent,  but  by  reason 
of  such  expiration  have  been  unable  to  avail  themselves  of  its  bene- 
fits." All  these  persons  are  by  the  act  enabled  to  avail  themselves 
of  the  benefit  of  the  insolvent  act  8  Vic,  ch.  48. 

As  this  defendant  comes  precisely  within  the  preamble,  I  do 
not  see  where  the  question  is.  If  he  had  become  insolvent  after 
the  passing  of  the  act  19  &  20  Vic,  ch.  93,  it  might  be  objected 
that  the  act  in  its  langpiage  applied  only  to  past  oases  of  insol- 
vents ;  but  having  become  insolvent  before,  the  objection  is  pre- 
cisely within  the  letter  of  the  preamble,  and  therefore  within  the 
act. 

Judgment  of  non  pros  must  be  entered. 


OHAMBSBB. 


{BqporUd  for  tht  Law  Journal,  fiy  0.  B.  Etoubh,  Eeq.  and  A.  MoKabb,  Baq.) 

Smith  v.  Chocks. 
Practice — Security  for  Costs. 

In  an  application  for  eectulty  for  ooeta,  the  aflldAvlt  ahould  itafte  jMiifiBely  the  ab- 

aence  from  the  Oonntry,  and  reeldenoe  abroad. 
In  general  an  order  for  aeeority  for  eoets  will  not  be  granted  nnlev  a  dear  and 

j^Uve  eaae  be  diewn. 

(loth  November,  1867.) 

This  was  an  application  for  seourity  for  costs ;  defendant  swore 
(6th  Not.)  that  the  Record  was  entered  for  trial  in  this  cause  at  the 
Assises  for  the  County  of  Wentworth ;  that  he  believed  that  plain- 
tiff had  left  his  place  of  abode  in  West  Flamboro',  with  his  family 
and  effects,  about  ten  days  previously,  and  remoTod  to  the  United 
States  for  the  purpose  of  residing  there  permanenUy,  and  that  he 
had  no  intimation  of  his  intention  to  remoTO  until  that  day,  and 
that  if  a  verdict  were  rendered  for  him  in  the  cause  he  would  be 
deprived  of  his  remedy  for  costs,  unless  security  were  given  for 
the  same.  He  demanded  security  for  costs  from  pUtintiff  's  Attor- 
ney on  7th  November,  and  was  refused. 

Cause  was  shewn  against  the  summons  for  security,  on  the 
grounds  that  it  was  too  late  to  apply,  and  that  the  affidavit  was 
not  sufficientiy  positive. 

No  affidavits  were  filed  in  answer. 

The  following  cases  were  cited : — Joynes  o.  Collinson,  2  D.  & 
L.,  449;  Sandys  v.  Hatier,  6  DowL,  P.  C.  274;  Dowling  «.  Har^ 
man,  6  M.  &  W.,  181 ;  GeU  v.  Cunon,  4,  £x.  818, 

RoBiNSOir,  C.  J.^I  think  in  so  late  a  stage  I  ought  not  to  grant 
this  order.  The  Assises  at  Hamilton  commenced  on  28th  October, 
and  have  been  sitting  twelve  days.  After  a  large  amount  of  costs 
may  have  been  abready  incurred  for  witnesses,  I  think  I  should 
not  interfere  with  auoh  an  order  on  an  affidavit  resting  only  one 


68 


LAW    JOURNAL. 


[March, 


information  and  belief  that  the  plaintiff  has  lately  remoTed.  It 
might  tarn  out  to  be  a  mistake,  and  then  great  inconvenience  and 
expense  would  be  occasioned.  It  could  surely  have  been  posi- 
tively sworn  to  if  plaintiff  has  lately  left  his  late  place  of  residence, 
and  bis  family  alFo,  and  at  least  It  should  have  been  stated  posi* 
tively.  It  is  different  from  the  statement  as  to  plaintiff's  living 
abroad  permanently,  because  defendant  may  not  be  able  to  swear 
so  positively  to  that.  Order  refused. 


Waxsh  v.  Brown. 


Injunction, 

A  writ  of  iDJancUon  under  the  286th  section  of  the  0.  L.  P.  A.  1856,  will  only  be 
granted  to  restridn  the  D^endftnt  in  an  action  at  law  from  the  repetition  or 
ooDtinnanoe  of  the  wrongful  act  or  breach  of  contract  complained  of,  or  the  com- 
mittal of  any  breach  of  contract,  or  injary  of  a  like  kind  ari8iaf(  oat  of  the  same 
contract,  or  relating  to  the  same  property  or  right. — Whore  under  a  claura  con- 
tained in  a  contract  for  the  eale  of  timber  the  vendor  brings  an  action  claiming 
a  forlditttre  for  defiiult  in  payment  of  the  parchaaa  money,  a  writ  of  Ii^onctinn 
will  not  be  granted  to  restrain  the  Defendant  or  hli  assignee,  from  cutting  down 
timber. 

(Jannary,  1858.) 

The  plaintiff  ^n  this  action  obtained  a  summons  to  show  cause 
why  a  writ  of  Injunction  should  not  issue  against  the  defendant 
to  restrain  him  from  cutting  down,  or  cutting  up  and  carrying 
away  the  timber,  on  Lot  26,  in  the  Ist  Concession  of  Dereham,  or 
from  removing  the  house  and  boilers  thereon.  The  summons  was 
moved  upon  an  affidavit  of  the  plaintiff,  who  also  puv  in  an 
agreement  for  the  sale  and  purchase  of  the  timber  made  between 
himself  and  one  Ho  watt,  and  a  copy  of  an  assignment  to  defen- 
dant, of  Howatt's  interest  under  the  contract. 

BumSf  for  defendant,  showed  cause  against  the  summons,  and 
contended  that  the  Common  Law  Procedure  Act,  1856,  did  not 
entitle  the  plaintiff  to  the  Injunction  claimed. 

Bums,  J. — The  action  is  ejectment  brought  by  the  plaintiff,  by 
reason  of  the  non-fulfilment  of  an  agreement  to  purchase  a  quan- 
tity of  standing  timber.  The  defendant's  assignor  had  entered 
into  an  agreement  to  buy  the  standing  timber  on  Lot  No.  26,  in 
the  1st  Concession  of  Dereham,  for  £1,125  payable  by  instalments 
and  permission  given  to  enter  and  remove  the  timber,  and  also 
permission  given  to  remove  any  machinery  erected  upon  the  land, 
which  might  be  considered  fixtures,  at  the  expiration  of  the  time 
given  for  remoring  the  timber,  viz.,  6th  December,  1862.  The 
instalment  of  the  purchase  money,  due  1st  August,  1857,  was  not 
paid,  and  the  saw-mill  erected  being  destroyed  by  fire,  the  plain- 
r tiff  brought  his  ejectment  to  recorer  back  the  possession  upon  a 
clause  in  the  agreement  for  re-entry  in  case  of  non-payment. 

During  the  pendency  of  the  action  the  plaintiff  has  applied  for, 
and  obtained  a  summons  for  an  Injunction  to  prevent  the  defen- 
dant to  whom  the  purchaser  has  assigned  all  his  property,  from 
cutting  down  the  residue  of  the  timber,  and  from  removing  the 
boilers  which  remained  in  the  mill  after  the  fire,  and  from  remov- 
ing a  small  house  built  upon  the  lot.  The  plaintiff  has  made 
affidarit  that  the  instalment  remains  unpaid,  that  the  purchaser  has 
removed  a  large  quantity  of  the  timber,  and  that  the  remainder 
standing  upon  the  lot  will  not  pay  the  plaintiff :  that  he,  the  plain- 
tiff became  security  for  the  payment  of  the  mill  machinery,  and 
that  he  is  looked  to  for  payment  thereof,  and  that  the  debtor  has 
absconded,  and  he  claims  a  writ  of  Injunction,  as  mentioned. 

It  seems  to  me  quite  clear  that  the  plaintiff  in  this  action  is  not 
entitled  to  claim  a  writ  of  injunction  for  any  of  the  purposes  men- 
tioned. The  application  is  made  under  the  286th  section  of  the 
G.  L.  P.  Act,  1866,  during  the  pendency  of  the  suit.  That  sec- 
tion gives  the  power  after  the  eommeneement  of  the  actioUf  to  obtain 
an  injunctlQn  in  the  meantime,  but  we  must  return  to  the  283rd 
section,  to  see  the  kind  of  action  in  which  an  Injunction  is  to  be 
granted.  There  we  find,  that  it  is  in  cases  of  breach  of  contract, 
or  other  injury,  where  the  party  may  maintain  his  action  in  like 
case  and  manner,  as  provided  for,  with  respect  to  Mandamus,  and 
the  action  should  be  to  claim  a  writ  of  injunction  against  the 
repetition  or  continuance  of  such  breach  of  contract  or  other 
injury,  or  recommittal  of  any  breach  of  contract  or  injury  of  a 
like  kind  arising  out  of  the  same  contract,  or  relating  to  the  same 
property  or  right.  As  regards  this  defendant  no  contract  exists 
between  him  and  the  plaintiff  at  all;  but  if  we  should  suppose 
that  a  duty  was  cast  upon  the  defendant  by  reason  of  hia  having 


taken  an  assignment  of  this  timber,  yet  upon  looking  at  his  eon- 
tract  I  find  no  stipulation  whatever  to  restrict  the  purchaser  in 
the  mode  in  which  he  was  at  liberty  to  cut  down  and  remove  the 
timber.  He  for  all  that  appears  may  have  have  been  at  liberty  to 
remove  ev^^ry  tree  from  the  whole  200  acres  the  next  day  after  the 
agreement  was  signed,  if  he  could  by  possibility  have  produced  the 
means  and  power  to  do  it.  So  far  f^om  there  being  any  stipulation 
against  removing  machinery  the  privilege  is  the  other  way,  to  ena* 
bio  the  purchaser  to  remove  any  that  might  be  considered  fixtures. 
Tlie  breach  of  the  agreement  is  the  non-payment  of  the  purchase 
money,  and  because  of  that  breach  the  action  is  brought.  The 
other  branch  of  the  clause  is  in  all  easts  of  other  injury,  and  it  is 
equally  clear  that  the  present  case  does  not  come  under  that  head. 
The  agreement  for  removing  the  timber  does  not  retard  the  purcha- 
ser or  his  assignee  from  removing  when  he  pleases,but  gives  express 
authority  to  remove,  and  that  authority  I  cannot  treat  as  being 
ended  or  curtailed  by  the  non-payment  of  the  purchase  money,  or 
because  the  agreement  gives  the  plaintiff  a  right  of  entry  in  case 
of  non-payment. 

Besides  this,  the  action  of  ejectment  is  not  in  its  nature  for  the 
purpose  of  continuing  the  agreement  and  preventing  a  breach  or 
preventing  an  injury,  but  it  is  rather  to  put  an  end  to  the  agree- 
ment and  to  put  the  plaintiff  in  possession  of  land  to  which  he  has 
a  better  legal  title  than  his  adversary. 

Besides  these  arguments  we  find  that  the  288rd  section  gives 
the  right  to  claim  a  writ  of  injunction,  in  like  case  and  man- 
ner as  with  respect  to  the  writ  of  mandamus,  and  that  the  275fai 
section  excepts  the  remedy  for  mandamus  from  actions  of  replevin 
and  ejectment  The  same  reasons  which  would  apply  to  the  one 
equally  apply  to  the  other.  Summons  discharged. 

This  decision  seems  to  conflict  with  Robins  ▼.  Porter  2  U.  C.  L.  J.,  230 ;  Bell  r. 
White  3  lb.,  107 ;  jmd  Vraaer  v.  Kobixu  3  lb.,  112. 


MoKlNSTRT  y.    ArKOLD. 
Practicer—S^pedal  Endonenunt— Judgment  by  d^auU, 

Accounts  delivered  bnt  not  liquidated  by  admission  of  Defendant  do  not  oom» 
within  meaning  of  41at  Bee.  O.L.  P.  Act  aa  to  daima  which  may  be  specially 
endorsed. 

When  such  accounts  hare  been  specially  endorsed  and  final  Judgment  signed 
by  Defendant,  a  judge  will  aet  aside  Judgment  without  costs. 
'  [31st  October,  1857.] 

This  summons  was  granted  by  Hagarty,  J.,  on  plaintiff,  to  shew 
cause  why  the  judgment  for  want  of  appearance,  and  all  subse- 
quent proceedings  should  not  be  set  aside. 

1.  Because  the  judgment  was  signed  before  the  time  for  appear^ 
ing  had  expired. 

2.  Because  it  was  signed  upon  a  specially  endorsed  writ,  and 
that  such  special  endorsement  was  not  warranted  by  the  C.  L.  P. 
Act  in  a  case  like  the  present. 

3.  Because  the  amount  so  endorsed,  and  for  which  judgment 
had  been  signed,  or  a  great  portion  thereof,  was  not  due  at  the 
time  of  issuing  the  summons  or  at  the  time  judgment  was  signed, 
the  goods  sold  having  been  sold  on  a  credit. 

Or  why  judgment  should  not  be  set  aside  on  the  merits  and  on 
payment  of  costs. 

The  writ  was  served  on  Tuesday,  6th  October,  1857.  It  was 
endorsed  that  Plaintiff  claimed  £300  for  debt  and  £4  10s.  for  costs. 

And  particulars  of  the  claim  were  thus  given: — 
1857. 

Sept.  9th.  To  amount  of  account  for  goods  sold  and  delivered 
by  plaintiff  to  defendant,  as  per  account  rendered  to  this 
date,  £227  15s.  8d.,  and  interest  on  £227  15s.  8d,  from  9th 
Sept.,  1857,  till  judgment 

Final  judgment  was  entered  16th  October,  1857,  for  £233  90.  9d, 
damages  and  costs. 

On  20th  October  defendant's  attorney  demanded  particulars  of* 
plaintiff's  demand,  with  dates,  which  the  latter  refused  to  give. 

The  defendant  swore  that  he  verily  believed  the  summons  was 
not  served  on  him  before  9th  October,  and  that  appearance  was 
entered  for  him  on  19th  October. 

That  he  had  in  vain  demanded  particulars  of  plaintiff's  demand, 
with  dates,  and  that  he  had  no  means  of  ascertaining  the  particu- 
lars otherwise  than  by  the  endorsement  on  the  writ. 
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That  the  goods  plaintiff  was  suing  for  were  bought  upon  a  cer- 
tain fixed  credit  and  at  Tarious  times. 

That  the  credit  for  a  Tcry  small  portion  of  the  goods  may  hare 
expired  before  action,  but  not  as  to  nearly  the  whole  of  the  good^ 

That  without  fUrther  particulars  he  could  not  say  as  to  what 
amount  the  credit  had  expired.  That  if  plaintiff  had  ever  ren- 
dered a  full  and  particular  account  of  his  claim,  it  was  lost  or 
destroyed.    Defendant  swore  to  merits. 

Plaintiff  made  afBidant  that  it  was  not  true  that  the  goods  were 
sold  upon  a  fixed  credit. 

That  according  to  plaintiff's  understanding  of  the  sale,  the 
whole  amount  sued  for  was  due  before  action. 

That  an  iuToice  was  sent  to  defendant  with  each  purchase,  con- 
taning  full  particulars. 

That  defendant  gave  his  note  for  £68  15s.  8d.  for  one  portion 
of  the  amount,  wl^ich  note  was  dishonoured  and  in  plaintiff's 
hands  unpaid. 

RoBiHsoN,  C.J.— The  allegation  that  the  summons  was  not 
seryed  till  the  9th  is  not  made  in  positive  terms  and  cannot  there- 
fore be  taken  as  a  denial  of  the  bailiff's  affidavit,  that  he  served 
it  on  the  Cth  October.  The  objection  is  not  pressed  on  that 
ground.   • 

The  judgment  as  upon  a  specially  endorsed  writ  can  hardly  be 
sustained,  for  independently  of  the  objection  that  the  plaintiff 
claims  £300  in  one  part  of  the  endorsement  and  a  much  less  sum 
in  another,  I  should  have  great  difficulty  in  saying,  that  this  is  a 
case  within  the  clause  respecting  specially  endorsed  writs. 

It  certainly  does  not  come  within  the  language  of  the  clause 
itself— whether  the  Schedule  A,  No.  6,  oan  be  taken  to  have  the 
effect  of  extending  the  operation  of  the  clause  to  cases  which 
certainly  are  not  within  the  terms  of  the  clause  itself  is  a  ques- 
tion, and  it  is  one  on  which  I  have  much  doubt.  It  is  a  case  in 
which  the  illustration  by  example  goes  decidedly  beyond  the  rule. 
If  this  case  could  be  brought  under  the  41st  clause  it  would  only 
be  by  reading  the  Schedule  A,  No.  6,  as  part  of  the  clause  itself ; 
and  then  this  case,  it  might  be  contended,  would  come  within  that 
part  of  the  Schedule  No.  6  which  relates  to  accounts  referred  to 
as  delivered. 

I  make  the  summons  absolute  for  setting  aside  the  judgment, 
but  without  giving  any  direction  as  to  costs.  It  is  fit,  on  the  ^- 
davits,  that  the  defendant  should  have  an  opportunity  of  contesting 
on  the  trial  whether  the  credit  had  expired  in  respect  to  all  the 
goods.  Order  accordingly. 


AjUIOLD   v.   ROBBBTiON. 

Practice, — Interlocutory  Judgment. — Merite. 
Under  very  gpedal  drcnmiUncei  an  intarlocatory  JadgnMut  (flial)  may  be  ee* 

•aide  after  a  trial  taaa  been  lost. 
In  Bvch  case,  a  Tery  ftrong  eaw  murt  be  alioim,  and  the  delay  ahoiUd  be  satls- 

^^«*«^«P^^  •aothNaT«aber.l867.) 

A  summons  was  granted  on  28tii  October,  1857,  on  the  plaintiff, 
to  show  cause  why  the  judgment  by  default  signed  in  this  cause 
should  not  be  set  aside  and  the  defendant  admitted  to  plead  on 
payment  of  costs. 

The  action  was  commenced  by  summons,  on  10th  June,  1857, 
which  was  served  on  11th  June,  1856,  and  specially  endorsed. 

Final  judgment  was  signed  22nd  June,  for  want  of  appearance, 
for  £1 78  15s.  8d.  (besides  costs).  A  fi,  fa,  was  issued  SOth  June, 
and  delivered  to  the  Sheriff  (not  shown  whether  it  had  been  acted 
upon,  and  if  not,  why  not). 

Defendant  swore  that  he  made  the  note  payable  to  Joel  Carpen- 
ter or  order,  for  the  accommodation  of  Carpenter— note  dated 
20th  September,  1856. 

That  Carpenter  &  Co.  discounted  the  note,  and  took  it  up  at 
maturity,  or  soon  after. 

That  defendant  never  received  any  consideration  for  the  note ; 
and  that  after  it  had  been  settled  it  was  never  considered  that  it 
gave  to  payees  any  claim  upon  defendant. 

That  defendant  instructed  an  attorney  to  defend  for  him,  who 
neglected  to  do  so. 

That  Carpenter  &  Co.  had  become  insolvent 

That  defendant  had  a  good  defence  on  the  merits. 


That  if  he  were  allowed  to  plead  he  was  willing  to  go  to  trial 
at  the  then  Toronto  Assizes. 

That  the  plaintiff  sued  as  assignee  of  Carpenter  &  Co.,  whose 
property,  debts  and  effects,  had  been  assigned  to  him ;  and  that 
their  books,  in  plaintiff's  possession,  showed  that  this  note  was  an 
accommodation  note. 

In  answer,  an  affidavit  of  Carpenter  was  filed,  in  which  he  swore : 

That  he  believed  the  defendant  to  be  in  insolvent  circumstances, 
and  that  if  the  judgment  were  set  aside  the  debt  would  be  lost. 

That  the  debts  and  effects  of  himself  and  partner  were  assigned 
to  plaintiff. 

That  while  Carpenter  &  Co.  were  carrying  on  business  defendant 
was  largely  indebted  to  them,  and  gave  this  note  to  them  on  account 
of  his  debt. 

That  often  before  assigning  the  note  to  plaintiff,  Carpenter  had 
asked  defendant  for  his  account  against  the  firm,  but  never  could 
get  it;  and  that  before  assigning  the  note  they  endorsed  on  it 
what  they  believed  to  be  the  amount  of  the  credit  which  defendant 
was  entitled  to  for  work  done  for  Carpenter  &  Co.,  in  Hamilton, 
as  a  carpenter. 

The  defendant  also  swore  that  the  plaintiff  received  the  note 
under  a  general  assignment  made  by  the  firm  to  him  for  the  benefit 
of  their  creditors ;  that  he  took  it  after  it  was  due  and  gave  no 
value  for  it,  and  had  no  personal  interest  in  it ;  and  he  g^ve  rea- 
sons for  his  not  having  appeared,  and  for  his  delay  in  applying. 

BoBiNSOH,  C.  J. — ^The  defendant  does  not  satisfactorily  account 
for  his  delay  and  want  of  attention  to  his  defence,  but  his  affidavits 
are  very  strong.  It  is  not  denied,  but  is  admitted,  that  pluntiff  is 
suing  merely  as  assignee  of  the  estate  of  the  insolvent  firm,  and  he 
stands  therefore  in  no  other  situation  than  Carpenter  &  Co.  would 
do  if  they  were  suing. 

Unless  the  defendant  has  perjured  himself,  gross  injustice  would 
be  done  by  compelling  the  defendants  to  pay  the  note ;  for  they 
swear  that  they  really  are  not  inbebted  to  Carpenter  &  Co.  in  any 
amount,  though  they  had  large  transactions  together,  but  they 
hold  unpaid  notes  of  theirs  to  a  larger  amount  than  this  note ;  and 
all  this  is  in  addition  to  the  defendant's  positive  declaration  that 
he  made  the  note  solely  for  the  accommodation  of  Carpenter  &  Co. 

Though  it  is  seldom  that  an  interlocutory  judgment  is  set  aside 
where  a  trial  has  been  lost,  yet  on  the  statements  made  in  this 
case  I  think  it  right  to  do  it ;  but  I  exact  as  a  condition  that  the 
defendant  shall  secure  the  debt  and  interest  to  the  satisfaction  of 
the  Clerk  of  the  Court  of  Common  Pleas,  and  pay  the  costs  of. 
the  judgment  and  of  this  application,  and  plead  issuably  within  a 
fortnight. 

Order  accordingly. 


Babk  or  U.  C,  V.  Kbtohux  &  Romazhb. 
PraeHce — Pleadmy — Ootte. 

When  a  plea  has  been  atmdc  out  aa  fklM  and  bad  in  law,  another  plea  SBtUng 
ideotlcally  the  same  defonce,  but  lo  worded  aa  to  maka  Mjfoodin  law,  will  no' 
in  genaral  be  allowed. 

The  truth  of  a  plea  cannot  be  tried  on  affldaylt,  thoturh  in  particular  caeei  when 
the  plea  hae  caneed  different  isfuea,  has  been  exoeeoingly  intricate,  or  has  been 
a  moekinft  of  the  prooeedlngB  of  the  Court,  a  diacraCioDary  power  maj  ba  ezar> 
deed  by  the  Judge. 

Heading  a  >eoond  time  without  paying  the  oosta  of  preyloos  pleaa  struck  ont 
with  code,  will  not  make  the  latter  pleaa  irregular. 

(3rd  December,  1867.) 

This  was  an  action  against  Ketohum  as  maker,  and  Romaine,  as 
endorser  of  a  note ;  Eetchum  pleaded  on  7th  November,  1857,  that 
before  and  at  the  time  of  indorsement  of  the  note,  the  other 
defendant — ^Romaine  owed  him  an  amount  exceeding  the  note,  on 
an  account  stated,  and  that  Romaine  in  fhiud  of  Ketchum  and  in 
collusion  with  plaintiff,  and  to  deprive  him  of  his  right  of  set-off 
endcwsed  the  note  to  plaintiff  who  sued  as  Romaine's  agent,  and 
on  the  understanding  that  the  amount  was  to  be  collected  from 
Ketchum,  though  Romaine  is  joined  as  defendant 

On  behalf  of  plaintiff,  affidavits  were  filed,  one  by  Romaine 
showing  that  the  plea  was  false  and  by  the  Discount  Clerk  of 
plaintiffs  that  the  note  was  discounted  by  plaintiffs  for  Romaine, 
while  current  and  the  proceeds  placed  to  his  credit 

By  an  order  of  Mr.  Justice  Richards,  dated  24th  November, 
1857,  drawn  up  on  hearing  the  parties,  tlua  plea  was  ordered  to 
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be  set  aside  as  bad  in  law  and  false  in  fact,,  and  it  was  also 
ordered  that  Ketchum  should  pay  the  costs  of  the  application. 

On  the  same  day  and  before  taxation  or  payment  of  costs, 
Ketchum's  attorney  filed  and  served  another  plea,  being  a  general 
plea  that  the  note  vas  obtained  from  defendant  Ketchum  by  plain- 
tiffs, and  by  defendant  Romaine,  in  collusion  with  plaintiff,  by 
fraud,  covin  and  misrepresentation. 

The  present  application  was  by  plaintiffs  to  have  this  plea  also 
set  aside  as  false  in  fact  and  the  same  in  substance  as  the  plea 
already  pleaded,  and  because  it  was  pleaded  before  payment  of 
the  costs  under  the  first  application,  and  that  ^plaintiffs  be  at 
liberty  to  sign  judgmeot. 

A  summons  was  granted  on  the  affidavits  and  papers  filed  on 
the  first  application,  and  on  another  affidavit  stating  the  additional 
facts  and  that  the  plea  was  substantially  the  same  and  was  also 
wholly  untrue. 

Cause  was  shewn  by  Mclntyrt  for  Ketchum,  no  affidavit  was 
filed,  and  it  was  conceded  that  no  other  fraud  or  defence  was 
relied  on  under  the  second  plea  than  under  the  first — but  it  was 
insisted,  that  being  a  plea  good  in  law  its  truth  could  not  be 
enquired  into  on  affidavit,  and  that  as  leave  to  sign  judgment  for 
want  of  a  plea,  was  neither  asked  nor  granted  on  the  first  appli> 
cation — that  the  second  plea  was  regular. 

For  plaintiffs  were  eiie^—^Ouldsy  HarrUon,  10  Ex.,  873 ;  Bowet 
v.  Howell,  2  U.  C.  Ch.,  134;  Sherwood  r.  March,  1,  lb.,  176. 

For  Defendant — Watkint  v.  ffenderson,  9  M.  &  W.,  482  ;  Brooke 
V.  Arnold,  Tay.  U.  C.  R.,  25;  Emanuel  t.  Randall,  8  Dowl.  P.  C, 
238 ;  Nutt  v.  Ruth,  7  D.  &  L.,  192 ;  Levy  v.  RaUton,  14  Q.  B.,  148  ; 
West  T.  Brown,  8  U.  G.  Q.  B.,  291 ;  Bank  of  Montreal  y.  JTumphries 
et  al,  lb.,  463. 

Haoabtt,  J. — The  case  strikes  me  as  being  in  this  position : 
a  plea  was  pleaded  shewing  at  large  the  particular  facts  of  defence 
relied  on.     This  was  set  aside  as  bad  in  law  and  false  in  fact. 

A  general  plea  of  fraud  is  then  offered,  and  in  answer  to  affida- 
vits that  it  is  also  false  and  substantially  the  same  as  the  first  plea 
the  defendant  files  no  aMdavits,  and  on  argument  admits  that  he 
has  no  other  defence  to  offer  under  it  than  under  the  first,  and 
simply  rests  on  his  technical  nght  to  plead  as  he  has  done. 

It  appears  to  me  that  I  would  be  sanctioning  a  very  improper 
trifling  with  the  administration  of  justice  if  I  did  not  strike  out 
this  last  plea.  A  competent  authority  orders  the  defence  which 
would  have  spread  upon  the  record  all  the  facta  relied  on  by  the 
defendant  to  be  set  aside  as  bad  in  law  as  well  as  fact.  The  de- 
fendant admits  on  the  hearing  of  this  application,  that  it  is  on  the 
same  facts  lie  relies  to  support  the  general  plea  now  pleaded.  He 
thus  by  an  evasion  or  a  change  of  words  desires  to  force  the  Court 
to  try  an  issue  on  matters  already  very  properly  decided  to  be  no 
defence,  and  to  delay  the  course  of  justice  for  a  long  time  by  alle- 
gations which  after  all  that  has  taken  place  he  must  know  to  be 
untrue. 

If  the  defendant  Ketchum  really  desire  to  urge  any  tenable 
defence  he  has  twice  had  the  opportunity  of  doing  so,  and  even 
now  could  be  heard  on  affidavit  for  such  purpose. 

It  is  on  these  grounds  I  decide  against  the  plea.  I  do  not  pro- 
ceed on  any  assumed  right  to  try  on  affidavit  the  truth  of  a  general 
plea  of  fraud  in  any  ordinary  case,  nor  do  I  see  my  way  to  yield- 
ing to  plaintiff's  argument,  that  the  second  plea  was  irregular  as 
pleaded  without  leave  and  before  payment  of  costs  of  first  appli- 
cation. 

In  one  of  the  strongest  oases  for  defendant,  Smith  v.  Backwdl, 
4  Bing.,  612,  one  of  the  learned  judges  in  summing  up  the  cases 
in  which  the  truth  of  a  plea  would  be  enquired  into,  says :  '*  When 
*'  the  plea  has  raised  different  issues,  has  been  exceedingly  intri- 
*'  cate,  or  has  been  a  mocking  of  the  proceedings  of  the  Court,  a 
**  discretionary  power  has  sometimes  been  exercised  by  the  judges." 

I  think  this  case  comes  emphadcally  within  the  last  of  the  three 
rules  of  the  above  category. 

I  direct  that  the  plea  be  set  aside,  and  that  plaintiffs  be  at  liber- 
ty to  sign  judgment.  Under  the  circumstances  I  think  the  costs 
should  be  costs  in  the  cause. 

Order  accordingly. 


COUNTY   COURTS,   U.  C. 

In  the  Ooanty  Conrt  of  the  United  Coanties  of  Frontenae.  Lennox  A  Addlngton, 
(Itotvre  K£XHM,ra  Mack£mzxx,  Jilaq.,  (|.  0^  Judge.) 

(Squnled  by  W.  O.  Drafeb,  Esq^  BL  A.,  BarriiUr<it'Law.) 

Fboktenao  Division  Number  Two,  Soks  of  Txmpkrance  ov 
Canada  West  t.  Rudston  and  Stacet. 

» 

This  was  an  action  of  replevin,  brought  to  recover  possession 
of  certain  goods  and  chattels  taken  by  defendantSk  The  main 
object  of  the  plaintiffs  was  to  recover  the  specific  articles  taken. 
The  writ  was  placed  in  the  hands  of  the  Sheriff,  who  was  unable 
to  replevy  the  goods.  Before  the  writ  was  served.  Draper  obtained 
a  summons,  under  sec.  176  of  the  C.  L.  P.  Act,  1856,  calling  on 
defendants  to  show  cause  why  they  should  not  answer  certain  in- 
terrogatories, on  grounds  disclosed  in  affidavits. 

The  affidavit  of  plaintiffs'  agent  stated  the  nature  of  the  action, 
and  the  object  in  view — viz.,  to  obtain  back  the  particular  chattels: 
that  the  plaintiffs  had  a  good  cause  of  action :  that  material  bene- 
fit  to  the  plaintiffs  would  be  derived  from  the  discovery  sought,  and 
that  inefi'ectual  attempts  had  been  made  by  the  Sheriff  to  recover 
back  the  chattels,  which  deponent  believed  to  be  in  possession  or 
custody  of  the  defendants,  or  some  one  of  them. 

An  affidavit  of  plaintiffs'  attorney,  to  the  same  effect,  was  ^so 
put  in. 

Also  a  copy  of  the  interrogatories  which  it  was  desired  to  ad- 
minister. 

i/(fn<^«r«on  showed  cause,  and  objected — 1st  That  the  defendants 
were  sot  before  the  Court,  as  they  had  not  been  served  with  the 
writ,  and  therefore  that  the  application  was  premature. 

2nd.  That  even  if  the  parties  were  before  the  Court  the 
interrogatories  could  not  be  delivered  until  declaration  was  served. 
He  cited  Martin  v.  Memitiy,  10  Ex.  48C. 

Draper,  in  reply,  urged  that  the  appearance  of  the  parUes  to 
the  summons  was  a  waiver  of  any  objection  as  to  their  not  being 
before  the  Court ;  and  that  interrogatories  could  be  administered 
at  any  time  by  leave  of  the  Court,  provided  the  Judge  was  of 
opinion  that  they  were  reasonable  or  necessary. 

He  cited  Fitter ojft  v.  Fletcher,  2  Jur.  N.  8.  101 ;  Croomer  t. 
Morrison,  2  Jur.  N.'  S.  163 ;  Fohl  t.  Young,  1  Jur.  N.  S.  1139. 

Mackenzie,  J. — I  dismiss  this  appUoation,  because  I  think  the 
defendants  are  not  properly  before  the  Court  I  do  not  consider 
their  appearance  here  to  day  as  a  waiver.  I  think  further  that 
the  discovery  contemplated  by  the  Statute  is  restricted  to  matters 
of  pleading  and  evidence,  and  oot  such  as  is  sought  here.  It  is 
not  intended  to  assist  the  officers  of  the  Court  in  executing  their 
duty. 

Summons  discharged,  withontoosts. 

NoTS.— The  interrogatorioa  pointed  altogether  to  a  diaeovery  of  the  pUoa  where 
the  chattels  were  concealed. 


(Before  A.  Chxwrt,  Esq.,  Judge  of  the  OnaUy  t^Euex^ 


In  Ri  Essex  Election. 

Oontrowrled  BUdtUmt.—StaivU  20  Vie.  cap.  2^-^Snvice  ofNaHee, 

It  is  not  evFential  to  thf  doe  ■errlce  of  the  notice  m«de  necewery  bj  aec  1  (^  the 
Statute  20  Vic,  cap.  23,  that  it  vhcnid  be  mad*  in  the  nuiBDer  preecribed  by 
that  Act.  Where,  therefore,  the  sitting  membor  remoTed  himaelf  and  his 
fiimily,  BO  as  ^  avoid  a  personal  aervioe,  and  oontlautd  abp«-nt  or  concealed  fbr 
the  fourteen  dajs  allowed  by  the  statute  ftir  personal  eorvlce  or  aertioe  at  hie 
residence  upon  a  gmwn  up  person  of  hhi  fiuntly  aenrioe,  by  nailing  a  copy  of  (he 
notice  on  the  door  of  his  rf»4ldenee,  and  by  leaving  a  copy  with  bia  brother,  who 
waa  alao  hia  agent,  waa  held  aufflcient. 

This  was  an  application  under  Stat.  20  Vic.  cap.  23,  for  an  ap- 
pointment to  take  evidence  on  behalf  of  the  petitioner,  Arthur 
Rankin,  Esq. 

On  the  8th  February,  1858,  the  application  was  made  in  writing 
to  the  County  Judge,  on  affidavits,  shewing  a  substituted  service 
for  the  notice  required  by  the  statute  by  leaving  a  copy  of  it  at 
the  residence  of  Mr.  McLeod,  the  sitting  member,  with  some 
grown  up  person  of  his  family.  The  affidavits  showed  that  be 
removed  himself  and  his  family  during  the  whole  fourteen  days 
required  for  service  and  that  none  of  them  could  be  found.  That 
the  notice  was  nailed  to  the  door  of  his  residence  within  the  proper 
time,  and  that  a  copy  was  served  on  his  brother  Charley  his  agent 
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and  man  of  business.  They  also  showed  that  previoasly  every 
reasonable  effort  had  been  made  to  effect  a  personal  service,  and 
that  afterwards,  on  2d  February,  the  notice  was  personally  served. 
The  sitting  member  thereupon  served  his  answer,  in  which  he 
protested  agunst  the  legality  of  the  service  of  the  notice.  This 
point  having  been  raised  in  limine  was  presented  for  decision. 

ChewetU  Co.  J*. —The  late  Stat.  20  Vic.  cap.  28,  sec.  10,  pro^des 
that  the  Controverted  Elections  Act  of  1851, 14  &  15  Vic.  c.  1,  shall 
toith  it  be  construed  as  one  Act,  as  if  its  provisions  were  contained 
in  the  Act  of  1851,  and  provides  by  its  6th  sec.  that  the  County 
Judge  shall  be  in  the  place  and  stead  of  the  commissioner  therein 
mentioned  to  all  intents  and  purposes  saving  as  is  mentioned  in 
the  6th  section. 

The  165th  sec.  of  the  Act  of  1851  provides  that  the  omission  to 
observe  strictly  any  directions  or  provisions  in  it  shall  not  be  fatal 
if  declared  by  the  Election  Committee  not  to  affect  the  substantial 
questions  at  issue  or  the  true  merits  thereof,  except  only  where 
by  the  use  of  negative  as  well  as  affirmative  terms  an  intention  is 
manifested  that  such  course  of  proceeding  and  no  other  as  to  time, 
place,  and  circumstance  should  be  followed. 

The  9th  section  of  the  Act  of  1857  provides  that  nothing  in  U 
shall  prevent  the  application  of  the  160th  section  of  the  act  of 
1857,  in  any  case  not  provided  for  by  the  act  of  1857. 

The  160th  sec.  of  the  Act  1851,  provides,  «  That  if  any  case 
arises  for  which  no  express  provision  is  made  by  the  Act,  and  in 
which  (if  treated  as  a  case  wholly  without  the  purview  (t.6.  body 
of  the  Act)  there  would  be  a  manifest  failure  of  justice  without 
any  error,  fault,  or  neglect  of  the  party  interested,  then  such 
ease  shall  not  be  held  to  be  omitted,  but  it  shall  be  lawful  for  the 
Speaker,  General  Elections  Committee,  Chairman's  Panel,  Select 
Committee,  or  Commissioner,  to  adopt  such  proceedings  as  they 
shall  deem  most  consonant  to  the  express  provisions,  spirit,  and 
intent  of  the  Act,  and  report  the  same  to  the  House,  which  pro- 
ceeding shall  not  be  held  illegal  unless  inconsistent  with  some 
express  provision  of  the  Act  or  some  other  existing  provision  of 
law." 

I  am  of  opinion  that  there  are  no  negative  terms  iu  the  Act  as 
to  service  of  this  notice,  manifesting  an  intention  that  the  course 
of  proceeding  as  to  services  mentioned  in  its  8rd  sec.  should  be 
followed  and  no  other.  And  I  consider  that  if  the  words  of  the 
last  Stat.  20  Vio.  cap.  28,  were  adhered  to  as  regards  the  service 
without  looking  at  the  Act  of  1851,  of  which -latter  the  former 
forms  a  part,  it  would  cause  a  manifest  failure  of  justice  without 
the  error,  fault,  or  neglect  of  the  party  interested.  And  I  con- 
sider, the  service  for  the  present  sufficient  under  the  circum- 
stances, and  as  complying  with  the  spirit  and  intent  of  both 
Acts  read  as  one  under  the  several  sections  above  cited  so  far 
as  to  authorise  me  to  make  the  necessary  appointment  and 
go  on  with  the  examiuation  of  witnesses  under  these  Statutes. 
In  doing  so  X  am  adopting  a  proceeding  most  consonant  to  the 
express  provisions,  spirit  and  intent  of  these  Acts.  I  shall  report 
the  same  with  other  proceedings  to  the  House  for  its  information, 
leaving  it  to  the  House  or  Committee  to  decide  if  this  course  be 
inconsistent  with  these  Statutes,  or  with  some  or  any  other  existing 
provision  of  law  bearing  on  the  questions  involved. 


C  OR  RESPONDENCE. 

lb  the  Editors  of  the  Law  Journal  Toronto, 

Gentlemen  : — ^May  I  ask  your  attention  to  the  following : 

In  the  County  Court  of  the  United  Counties  of  Frontenae,  Lennox, 

and  Addington, 

Frontenao  DrvisiOH  No.  *  2,  Sons  or  Tempekance  or  Canada 

West  v.  Rudstor  and  Stacet. 

On  the  twelfth  of  February,  Henderson  obtained  a  summons, 
calling  on  the  plaintiff  to  show  cause  why  the  service  of  the  Writ 
of  Replevin  issued  in  this  cause,  should  not  bo  set  aside,  on  the 
ground  that  the  Sheriff  had  not  replevied  the  goods  and  chattels, 
or  any  part  thereof,  as  by  law  he  is  required  to  do. 


On  the  thirteenth.  Draper  shewed  cause,  and  argued  that  as  the 
Writ  was  issued,  and  all  the  proceedings  taken  under  the  Act 
amending  the  Law  of  Replevin,  that  it  was  not  necessary  that  the 
Sheriff  should  seize  the  goods  at  all,  that  the  action  then  became 
one  in  the  nature  of  tresspass  or  trover,  and  that  under  the  Act 
damages  might  be  recovered  in  place  of  the  chattels  themselves. ' 
That  as  as  the  defendants  had  been  parties  to  the  removal  of  the 
goods,  and  refused  to  produce  them  to  the  Sheriff,  it  did  not  lie  in 
their  mouths  to  raise  this  objection,  and  that  the  effect  of  Mr.  Hen- 
derson's motion  would  be  to  do  away  with  all  the  benefit  intended 
to  be  conveyed  by  the  Act. 

Held  by  Kenneth  McKenzie,  Judge,  that  tlie  service  was  good. 
Summons  dismissed  without  costs. 

The  point  was  decided  upon  the  meaning  to  be  given  to  the 
words  at  the  end  of  the  proviso  to  the  first  section  of  14  &  15 
Vic.  cap.  G4,  passed  185  L,  "  By  reason  of  the  same  not  being 
in  the  possession  of  the  Defendant  6r  of  any  person  for  him.'' 
The  Judge  held  that  the  word  "  same  "  referred  to  ih^  property 
and  not  to  the  residue  mentioned  in  the  proviso. 

As  it  is  a  very  important  question,  will  you  give  through 
the  medium  of  your  paper  an  opinion  7  Has  the  point  been 
decided  in  any  of  the  Superior  Courts.  A  Subscribeb« 

Kingston,  Feb.  27,  1858. 

[We  cannot  undertake  to  sit  in  Appeal  on  a  decision  of  the 
Judge  of  the  United  Counties  of  Frontenac,  Lennox,  and  Ad- 
dington.  A  comparison  of  section  6  with  the  part  of  section 
1  of  14  &  15  Vic.  cap.  64,  referred  to  by  our  correspondent 
leaves  little  i\>om  for  doubt  as  to  the  true  meaning  of  the  lat- 
ter. The  only  decided  case  at  all  bearing  upon  the  question 
of  which  we  have  any  knowledge  is  Crawford  v.  Thomas,  7 
U.  C.  C.  P.  63.— Eds.  L.  J.] 


To  (he  Editors  of  the  Law  Jowmai, 

GiNTLEmN, — I  feel  it  must  be  as  gratifying  to  you  as  it  is 
encouraging  to  me,  to  find  that  hitherto  by  a  happy  concatena- 
tion of  circumstances,  which  T  trust  will  continue  until  we 
have  accomplished  our  undertaking,  each  publication  by  yon 
of  each  article  or  communication  upon  Chancery  reform,  has 
been  followed  by  some  attendant  result  more  or  less  beneficial ; 
though  all  of  them,  I  hope,  but  the  shadows  which  coming 
events  oast  before  them.  Thus  your  editorial  was  immediately 
followed  by  the  remedial  statute  alluded  to  in  my  former  let- 
ter ;  that  letter  by  the  new  rules  of  Chancery  of  the  23rd. 
Dec.,  1857,  and  the  letters  of  our  assistants,  **  X.  T.  Z."  "  a 
Country  Solicitor '^  and  "Coadjutor,"  by  a  general  meeting 
of' the  Toronto  branch  of  the  profession,  for  the  purpose  of 
petitioning  Parliament  to  take  the  subject  into  consideration, 
and  to  grant  us  some  relief  from  the  unendurable  monster 
grievance  of  the  Master's  "  circumlocution  office."  What  our 
assistants  say  as  to  the  effect  of  the  additions  they  suggest  to 
my  former  letter  is  undeniable,  but  nothing  is  lost  to  the  cause, 
for  it  comes  much  better  and  more  ably  from  them.  In  my 
letter  it  would  have  assumed  the  aspect  of  assertion.  lo  theirs 
it  gains  the  additional  quality  of  corroborative  evidence,  and 
besides  we  should  remember  that  Mungo  Park  when  he  pub- 
lished his  travels,  and  by  the  advice  of  judicious  friends,  re- 
luctantly omitted  some  of  the  most  startling,  though  undoubted 
truths  of  the  terra  incognita  through  which  he  passed,  even 
n  found  to  his  cost,  how  dangerous  an  experiment  it  some- 
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timee  is  to  tell  too  mach  nnezpected  troth  to  the  maltitade  at 
one  time.  His  Teraoity  was  impugned,  and  he  himself  ridi- 
caled  for  pablishing  what  that  very  same  multitude  without 
difficulty  afVerwards  implicitly  believed  together  with  all  he 
omitted,  simply  because  subsequent  travellers  reilss«rted  the 
assertion  of  the  first  discoyerer.  The  case  "  Coadjutor '^  men- 
tions is  bad  enough,  but  the  worst  of  it  is  not  merely  that  it  is 
undoubted  Chancery  law,  and  that  the  Judges  could  not  as  the 
law  stands,  do  otherwise,  but  also  that  it  does  not  show  the 
full  extent  of  the  evil  which  is  as  appears  by  a  late  English  case 
in  30  Law  Times,  that  even  judgment  creditors  are  at  liberty 
to  treat  the  whole  proceeding  as  a  useless  expensive  sham,  by 
paying  no  attention  to  it,  in  which  case  in  England  they  must 
be  added  as  parties  to  the  suit  by  supplemental  Bill,  and  by 
analogy  here  by  the  mode  our  rules  have  specified  instead. 

As  to  the  new  rules  of  23d  December,  1857,  they  will  an* 
doubtedly  have  an  excellent  effect  partly  by  enabling  the 
Judges  at  the  hearing,  to  have  some  personal  knowledge 
through  one  of  their  number  of  the  description  of  the  witnesses 
who  give  the  evidence  upon  which  the  decree  of  the  Court  is 
to  be  founded,  and  manner  in  which  they  give  such  evidence, 
but  chiefly  by  abolishing  one  of  the  main  branches  of  the  use- 
less and  frightful  system  of  delays  and  disbursements  prao- 
tised  and  fostered  in  the  Master's  "  circumlocution  office." 

Still  those  rules  are  imperfect  in  this  respect,  that  in  order 
properly  to  carry  out  the  analogy  to  the  Common  Law  Nisi 
PriuB,  (which  is  what  was  intended  by  the  Statute,)  the 
presiding  Judge,  (unless  where  he  shall  not  conclude  the 
taking  evidence  for  some  sufficient  cause  shovm  to  him,  or 
unless  where  the  case  is  so  special  that  in  his  opinion  it 
cannot  properly  be  then  decided,)  should  proceed  forthwith 
to  make  his  decree  in  the  suit ; .  which  decree,  like  a  verdict, 
should  be  final,  unless  questioned  in  the  next  ensuing  term 
by  either  party,  in  nhich  case  the  whole  Court  should  make 
such  decree,  as  they  should  judge  fit  to  be  made  under  the 
circumstances  irrespective  of  the  Nisi  Prius  decree,  if  we 
may  call  it  so.  No  new  trials  ought  to  be  granted  except  in 
very  special  cases,  where  the  Court  should  have  liberty  to 
grant  them,  to  ascertain  facts  by  a  jury,  if  necessary  for  the 
ends  of  justice. 

The  Court  should  also  have  power  if  they  choose  to  appoint 
any  other  day  in  Chambers  for  taking  any  additional  evidonoe 
they  might  think  fit  to  receive  as  having  been  improperly  re' 
jected,  or  for  any  other  sufficient  reason,  and  besides  what  I 
have  above  stated,  those  new  rules  making  the  hearing  terms 
only  half-yearly  instead  of  quarterly,  as  heretofore,  (although 
I  have  no  doubt  the  change  was  unavoidable  in  order  to  en- 
able the  Judges  to  get  through  their  vrork,  which  I  admit  is 
excessive,  and  more  than  they  ought  to  be  called  on  to  perform, 
being  an  attempt  to  compel  three  Judges  in  Chancery  to  ac- 
complish the  same  amount  of  work  as  keeps  six  Common  Law 
Judges  very  busy  in  properly  performing,  in  the  Common  Law 
Courts,)  will,  it  is  apparent,  most  materially  retard  business, 
and  shows  with  painful  distinctness,  how  absolutely  necessary 
it  is  as  a  prefaratory  step  to  any  improvement  to  alter  the  pre- 
sent condition  of  the  Court  of  Chancery,  by  one  or  other  of 
the  modes  suggested  in  my  former  letter ;  either  of  which 


will  enable  the  business  of  the  Court  to  be  properlj  and 
promptly  performed  by  supplying  a  sufficient  amoant  of 
Judges  to  go  Circuits,  and  a  sufficient  number  of  tribunals  to 
dispose  of  the  business  with  reasonable  celerity.  Dntil  thmt 
is  done  matters  must  remain  much  as  they  are  at  present. 
Every  effort  of  the  Court  to  do  good  in  one  direction,  can  only 
be  accomplished  by  doing  an  almost  equal  amount  of  damage 
in  some  other  direction.  A  change  of  evil  is  all  we  can  ex- 
pect, and  we  should  esteem  the  change  a  lucky  one,  when  it 
succeeds  in  giving  us  a  lesser  for  a  greater. 

Nor  can  any  person  hope  to  avert  the  odium  erhich  attnohes 
to  the  system,  by  attempting  to  impute  to  the  judges,  person' 
ally,  any  portion  of  the  pernicious  results  produced  by  the 
practice  they  found  established  in  their  Courts,  and  are 
bound  to  administer,  as  they  find  it  On  the  contrary,  ita 
Judges  as  a  body  are  admitted  to  be  men  of  very  high  judi- 
cial attainments  and  qualifications.  No  men  so  ciroomstan- 
ced  could  do  otherwise  than  they  have  done. 

It  is  true,  a  few  isolated  instances  occurring  from  time  to 
time  might  be  pointed  out  where  individuals  who  had  unfor- 
tunately received  all  their  legal  education  in  the  Master's 
office,  and  who  being  forced  to  expend  all  their  energies,  the 
best  part  of  their  lives,  exclusively  in  attempting  to  surmount 
the  various  perplexing  intricacies,  and  in  distinguishing,  sepa- 
rating, and  classifying'^the  various  arbitrary  distinctions,  with- 
out being  differences,  which  form  the  code  of  that  department 
and  the  duty  of  its  head  to  perform,  happening  to  be  elevated 
to  the  Chancery  Bench,  have  from  mere  force  of  habit,  without 
any  ill  intention,  in  some  instances  applied  the  oljectless  arbi- 
trary rules  of  the  l^Iaster's  "  circumlocution  office,''  to  questions 
which  should  have  been  decided  according  to  the  general 
maxims  of  equity,  and  thus  by  losing  sight  of  great  principles 
and  sticking  upon  decided  cases,  and  refusing  to  go  beyond 
their  letter,  and  endeavouring  to  make  the  decision  of  every 
case  depend  on  fine  dntwn  haireplitting  distinctions  with 
which  they  were  familiar,  instead  of  the  comprehensiye  funda- 
mental maxims  of  equity,  the  knowledge  and  application  of 
which  were  wholly  unkiwwn  to  them,  regardless  of  the  good 
old  maxim,  "  q^  herd  in  lUera^  hceret  in  cortiee^"  and  by  so 
doing,  have  in  some  measure  added  to  the  c<Mifn8ion.     Still 
the  number  of  such  instances  are  not  sufficiently  numerous, 
nor  their  influence  sufficiently  great  to  render  them  worthy  of 
consideration  in  the  discussion  of  a  question  like  the  present 
The  truth  is,  that  Judges,  Bar,  and  Clients  are  alike  the  vic- 
tims, though  not  in  the  same  degree,  of  the  same  judicial 
monster ;  and  when  it  is  apparent  that  such  is  the  case,  and 
when  no  one  in  Canada  has  been  found  sufficiently  reckless  of 
character  and  consequences,  to  attempt  to  disprove  it  although 
tempted  by  the  exhibition  of  a  few  not  perfectly  accurate 
statements  of  details,  (not,  however,  affecting  the  merits,) 
purposely  held  out  as  a  bait  to  draw  out  advocates  of  the  pre- 
sent state  of  affairs,  if  there  were  any  such  to  be  found,  which , 
I  am  happy  to  see  there  are  not,  it  seems  to  me  there  is  really 
but  one  question  worth  considering,  and  that  is,  are  we,  or 
are  we  not,  to  continue  to  proceed  as  heretofore,  with  the  di- 
latory removal  piece  by  piece,  of  that  immense   mass   of 
gross  abuses,  which  from  time  to  time  has  grown  out  of  the 
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parent  trunk,  and  taken  root,  propagated,  and  spread  over  its 
whole  surface,  until  the  original  is  completely  enveloped,  and 
nothing  is  lefl  apparent  but  one  heterogeneous  mass  of  useless 
corroding  legal  fungi, — passing  one  whole  statute  this  year 
to  remove  one  solitary  ezcresence,  which  statute  the  Court 
may  next  year,  make  rules  to  carry  into  effect,  which  rules 
if  they  have  good  luck,  may  apply  to  cases  which  will  occur 
the  year  after,  in  the  vague  hope,  that  ultimately,  at  some 
almost  inappreciable  distance  of  time,  posterity  whose  an^ 
cestors  are  yet  unborn  may  derive  the  full  benefit,  of  what 
we  at  any  time,  and  now  might  accomplish  at  one  stroke  ;  in- 
stead of.  proceeding  at  once,  with  manly  alacrity,  and  deter- 
mination to  give  that  stroke  by  simply  passing  some  such 
statute  as  was  suggested  in  my  former  letter,  although  after 
all,  having  become  habituated  to  the  existing  evils  by  such 
long  and  tame  submission,  that  might  perhaps  be  justly  con- 
sidered too  bold  a  course,  for  us  to  pursue.  And  on  sober 
second  thoughts,  it  might  be  a  better  and  more  philosophical 
attitude  for  us  to  assume,  to  sit  down  tailor-fashion,  and  with 
folded  arms,  eyes  shut,  and  mouths  wide  open,  continue  as 
heretofore,  inwardly  to  pray  and  patiently  wait  for  Providence 
to  drop  into  the  gaping  aperture,  some  panacea  capable  of 
curing  those  evils  which  we  have  not  the  energy  to  eradicate ; 
and  who  knows  but  that  Ueaven,  wearied  at  length  by  our 
passive  endurance,  may  as  of  old,  in  pity  for  our  forlorn  con- 
dition, relieve  us  by  some  appropriate  miracle,  and  spare  us 
the  necessity  of  any*  exertion. 

Yours,  &o., 

A  CiTT  SOUCITOK. 

MONTHLY     REPERTORY. 


quantity  of  earthenware  of  the  value  of  £5  IBs.  5d,  and  in  giving 
his  order  desired  that  it  should  not  be  exceeded.  A  crate  contain- 
ing, beside  the  goods  ordered  certain  other  articles  of  earthen- 
ware,  to  the  amount  of  £1  2s.  6d.,  was  on  the  24th  October  for- 
warded by  the  plaintiff  to  the  defendant ;  and  in  the  invoice  all 
the  goods  so  sent  were  lumped  together  and  charged  to  the  defend- 
ant. 

The  defendant  on  the  arrival  of  the  crate  refused  to  accept  it 
alleging  unreasonable  delay  in  the  execution  of  the  order,  but 
making  no  objection  to  the  extra  quantity.  The  plaintiff  having 
brought  his  action  for  goods  sold  and  delivered,  the  jury  found  that 
there  had  been  no  unreasonable  delay ;  but  the  defendant  claimed 
a  non-suit  on  account  of  the  goods  in  excess  having  been  sent. 
The  plaintiffs  having  had  a  verdict  for  the  amount  of  the  goods 
ordered,  subject  to  leave  reserved  for  the  defendant  to  move  to 
enter  a  non-suit  if  the  Court  should  be  of  opinion  that  the  sending 
of  the  additional  goods  entitled  him  to  reject  the  whole. 

ffeld  by  liord  Campbell,  C.  J.,  and  Wiqhtkan,  J.,  that  the 
defendant  was,  but  by  Colxrioob  and  Eablx,  J.'  J.,  that  he  was 
not  entitled  to  reject  the  whole  on  account  of  the  excess. 


C.C.B.  Bkgina  V,  Pools  aud  Tbatxs.  Nov,  21. 

Larceny — Animtu  furandi — Intention  to  divest  ovfner'e  property. 

It  is  essential  to  larceny  that  there  be  the  intention  to  divest 
the  property  of  the  owner  by  wrong.  Where  therefore  the 
servants  of  a  glove-maker  broke  open  a  store-room  on  their  mas- 
ter's premises,  and  removed  to  another  room,  in  the  same  premises 
a  quantity  of  finished  gloves,  with  the  intent  of  fraudulently  ob- 
taining payment  for  them,  as  for  so  many  gloves  finished  by  them- 
selves ;  Eeldf  that  they  were  not  guilty  of  larceny. 


C.  C.  A. 


BXGINA  9.  WaTSOH. 


Nov.  21. 


COMMON  LAW. 


EX. 


Hudson  v.  Baxendalb. 


Nov.  19. 


Carriers — JUfuaal  by  Consignee  to  receive  goods — Duty  of  carrier 
thereupon — Liability  for  loss  by  leakage. 

There  is  no  general  duty  imposed  upon  carriers  to  give  noticer 
to  the  consignor  of  the  refusal  by  the  consignee  to  receive  the 
goods. 

A  puncheon  of  gin  was  sent  by  a  carrier  f^m  L.  to  B. ;  upon 
its  arrival  at  B.,  ^e  consignee  declined  to  receive  it;  the  carrier 
without  giving  the  consignee  notice,  although  he  knew  his  address, 
placed  the  puncheon  in  a  warehouse  at  B.,  where  it  remained  for 
several  months,  at  the  expiration  of  which  time  it  was  found  to 
have  been  diminished  to  the  extent  of  86  gallons,  which  had  pro- 
bably been  improperly  abstracted.  Held,  that  if  it  was  a  question 
of  law  these  facts  did  not  give  rise  to  any  duty  on  the  part  of  the 
carrier  to  give  notice  to  the  consignor  of  Uie  puncheon  being 
declined;  and  if  a  question  of  fact,  that  a  finding  of  the  jury 
negativing  aiiy  such  duty  was  warranted  by  the  facts. 

Where  there  was  some  evidence  of  a  cask  of  gin  baring  leaked 
during  the  transit— ^e/cf,  that  it  was  rightly  left  to  the  jury  to  say 
whether  the  leakage  was  in  consequence  of  the  negligence  of  the 
carrier,  as  the  word  negligence  was  used  relatively  to  the  cask 
being  leaky,  and  the  dirMtion  did  not  negative  the  liability  of  the 
carrier  as  an  insurer. 


False  pretences — Obtaining  money  by  fraudulently  inducing  a  person 
to  enter  into  a  partnership  and  advance  money — Exaggerated 

statement  of  profits.  ^ 

^pon  an  indictment  containing  several  counts  for  obtaining 
money  under  false  pretences,  the  evidence  went  to  show  that  the 
defendant  had  by  fraudolent  misrepresentations  of  the  business  he 
was  doing  in  a  trade  induced  the  prosecutor  to  enter  into  a  part- 
nership agreement,  and  advance  £500  to  the  concern;  but  it 
did  not  appear  that  the  trade  was  altogether  a  fiction  or  that  the 
prosecutor  had  repudiated  the  partnership.  The  question  for  the 
Court  being  whether  upon  such  eridence,  the  jury  were  bound  to 
oonrict  the  defendant ;  Held,  that  he  was  entitled  to  an  acquittal 
as  it  was  consistent  with  the  evidence  that  the  prosecutor  as  part- 
ner, was  interested  in  the  money  obtained. 


^  B-  Levt,  et  al,  v.  Gbbbk.  Nov.  24. 

oaU  of  goods — Vendor  sending  goods  in  excess — Right  of  Rejection. 

The  defendant,  a  shopkeeper  at  Peterborough,  on  29th  Decem- 
ber, 1856,  ordered  of  the  plaintiff,  wholesale  dealers  at  Bristol,  a 


C.  C.  B.  Bbgiha  e.  Essbx.  Nov.  14,  80. 

Embezzlement — Evidence — Trustee  of  a  Savings*  Bank. 

.  In  an  indictment  for  embezseling  money,  the  property  of  a 
trustee  of  a  saving's  bank,  it  is  not  enough  to  show  that  the  trus- 
tee merely  acted  as  such  on  one  occasion,  without  producing  direct 
evidence  of  his  appointment  as  such  trustee. 


G.  C.  B. 


Bboika  v.  William  Castle. 


Nov.  80. 


Fictitious  process  of  a  Court — What  not  such  a  process. 

A.  delivers  to  B.  a  document  requiring  him  to  produce  accounts 
&c.,  at  a  trial  in  a  County  Court,  intituled  of  the  Court,  and  giv- 
ing the  names  of  plaintiff  and  defendant,  with  a  statement  in  the 
margin  of  the  amount  of  the  sum  claimed,  no  such  cause  really 
existing. 

On  an  indictment  against  A.  for  feloniously  causing  to  be  deli- 
vered to  B.  a  paper  purporting  to  be  a  copy  of  a  certain  process 
of  the  Coonty  Court  of  L. 

Held,  that  the  document  abo^e  mentioned  was  a  notice  to  pro- 
duce documents,  &c.,  between  party  and  party,  and  not  a  process 
of  the  Court,  nor  did  it  purport  to  be  so. 


74 


LAW    JOURNAL. 


[March, 


REVI  E  W    OF     BOOKS. 


Thb  Common  Ljlw  Procedure  Act,  1856 ;  The  CouNxr 
Courts'  Procedure  Act,  1856 ;  And  the  New  Rules  of 
Court,  with  Notes  of  all  decided  oases  directly  ezplainiog 
or  otherwise  elacidatiog  the  Statutes  and  Rules — ^together 
with  an  Appendix  containing  .the  Common  Law  Procedure 
Acts  of  1857.  By  Robert  A.'  Harrison,  B.  C.  L.,  Barrister 
at  Law.  Toronto :  Maclear  &  Co.,  16  King  Street  East ;  A. 
H.  Armour.  &  Co. ;  and  li.  Rowsell.  London :  Y.  R.  Ste- 
vens, and  G.  S.  Norton. 

We  venture  to  say  that  in  commencing  this  work  the  author 
had  very  little  idea  of  the  great  and  protractd  labor  before 
him.  Had  he  annotated  the  Statutes  with  a  view  merely  to 
sell  the  work,  or  had  the  notes  been  as  limited  as  we  usually 
find  them  in  productions  of  the  kind,  he  might  have  brought 
his  labors  long  since  to  a  close.  But  from  the  first  Mr.  Har- 
rison went  thoroughly  into  his  subject,  and  to  repeat  language 
used  by  us  in  the  columns  of  this  Journal  in  October,  1856, 
(nearly  a  year  before  we  had  any  editorial  connection  with 
Mr.  Harrison,)  "We  saw  after  examining  the  first  thirty 
pa^s  that  the  work  nmst  issue  in  parts." 

We  think  that  Mr.  Harrison  made  a  great  mistake,  so  far 
as  he  himself  is  concerned,  in  presenting  the  result  of  his 
labor  and  research  in  the  form  of  notes,  for  in  good  truth  he 
has  produced  a  work  containing  in  itself  all  the  matter  for  a 
Treatise.  The  material  found  in  the  notes  would  only  reouire 
to  be  recast  in  the  shape  of  a  treatise  to  form  a  work  fully 
equal  to  any  modern  English  work  of  the  kind,  and  more 
copious  in  matter.  Probably  Mr.  Harrison  felt  this,  for  great 
pains  have  evidently  been  taken  to  make  the  index  analyti- 
cal, and  for  verbal  reference  all  that  can  be  desired.  The 
index  is  certainly  an  admirable  one— and  thus  to  a  great 
extent  the  work  will  serve  the  purpose  of  a  treatise. 

We  have  examined  all  the  English  annotations  of  the  Com- 
mon Law  Procedure  Act,  and  we  have  no  hesitation  in  saving 
that  the  book  before  us  is  more  complete  and  more  carefully 
got  up  than  any  of  them.  It  contains  twice  the  number  of 
cases  cited  in  the  elaborate  work  of  Finlason,  and  four  times 
the  number  of  cases  in  Kerr  and  Markham.  "  It  is  not  neces- 
sary to  mention,'^  says  Mr.  Harrison  in  his  preface,  "  to  any 
one  who  may  open  this  volume  that  it  has  been  a  work  of 
great  labor,  not  at  all  lightened  by  the  responsibility  under 
which  I  wrote.  The  immense  number  ot  cases  consulted  with 
a  view  to  the  extraction  of  guiding  principles,  being  no  less 
than  sixtJtousand,  and  the  placing  of  these  cases  when  approved, 
in  proper  order,  has  been  a  task  requiring  no  ordinaiy  perse- 
verance and  patience.'' 

The  object  of  the  author  was  to  produce  '*  a  useful,  complete, 
and  reliable  vade  mecum  for  the  legal  profession  in  Upper  Ca- 
nada." He  has  done  more :  his  book  will  be  valuable  to  the 
English  lawyer,  who  will  find  the  subjects  embraced  as  well, 
if  not  better  handled  than  by  any  English  writer ;  and  in  ad- 
dition, all  the  cases  in  the  Common  Law  Procedure  Acts  brought 
down  to  the  hour  of  publication.  Upon  this  point  we  must 
allow  the  Author  to  speak  for  himself.  "I  may  be  allowed 
to  observe  that  I  have  had  a  great  advantage  over  my  fellow- 
laborers  in  England,  and  have  endeavoured  to  avail  myself  of 
it,  so  as  to  render  my  book  more  complete  and  reliable  than 
any  similar  work  hitherto  publifihed  either  in  England  or  Ire- 
land. I  am  the  latest  commentator  on  the  Common  Law  Pro- 
cedure Acts,  and  have  not  only  the  benefit  of  the  experience  of 
my  predecessors,  but  the  benefit  of  decisions  pronounced  by 
the  Courts  since  the  publication  of  their  works." 

More  than  900  cases  have  been  decided  in  England  since  the 
passing  of  the  English  Acts,  and  our  Acts  upon  the  construc- 
tion of  one  or  other  of  them,  and  all  these  are  noted  in  the 
work.  The  work  in  fact,  though  not  in  form,  is  a  Treatise  on 
the  Law  and  Practice  of  the  Superior  Courts  and  County 
Courts,  and  displays  throughout  immense  industry  and  re- 
search.   It  is  elaborate  certainly  for  the  sotject  is  extensive 


but  the  information  it  gives  is  at  the  same  time  sufficiently 
condensed.  It  does  great  credit  to  the  author,  and  well  enti- 
tles him  to  the  gratitude  of  the  profession  for  so  valuable  an 
aid  to  the  performance  of  their  daily  duties. 

Mr.  Harrison  has  spared  neither  pains  nor  exnensein  accom- 
plishing the  object  ne  had  in  view,  and  well  deserves  the 
patronage  of  those  whom  he  sought  to  serve. 

Famiuar  with  such  matters  and  competent  to  form  an  opinion 
we  know  that  the  publication  will  not,  under  the  most  favor^ 
able  view,  realise  "  the  money  out  of  pocket."  The  author 
must  be  content  with  other  reward.  He  has  at  all  events  by 
the  work  before  us  established  a  well-earned  reputation  as  an 
industrious  and  able  legal  writer. 

With  our  limited  space  it  would  be  quite  impossible  to 
review  the  book  at  any  length — at  least  for  the  present.  It  is 
the  only  elaborate  legal  work  which  has  ever  been  published 
in  Canada,  and  we  can  add  with  truth  that  the  typographical 
execution  is  excellent.    The  contents  are  as  follows : — 

The  Common  Law  Procedure  Act,  1856  ;  the  County  Courts' 
Procedure  Act,  1856  ;  the  New  Rules  of  Practice ;  the  New 
Rules  of  Pleading;  Forms  ;  Table  of  Costs  in  Superior  Courts  ; 
the  Error  and  Appeal  Act ;  the  Common  Law  Procedure  Act, 
1857  ;  the  County  Courts'  Procedure  Act,  1857 ;  Index ; 
Addenda  et  Corrigenda ;  with  the  Table  of  Cases  (over  48 
pa^s),  and  the  Index  (64  pages).  The  text  is  in  Long  Primer 
and  the  notes  are  Brevier  solid.  The  price,  Six  Dollars. — 
(Sen'r  En.  L.  J.) 


APPOINTMENTS  TO   OFFICE,  &C. 

00R0NBB8. 

DAVID  MACKINTOSH,  Eiqnire,  M.  D^  to  be  an  Assoetote  Ooroner  for  the  City  of 

Hamilton,  and  for  the  County  of  Wentworth.— (Oaietted  February,  Sth,  1858.) 
ABRAUAU  L.  BOGBRT,  Baqulre,  to  be  an  Aaaoclate 'Coroner  fiar  the  County  of 

BaManm.—(Qta»ttiBd  Feb.  13th,  1868.) 
JOHN  LORN  McDOUOAL,  Enquire,  to  be  an  AModate  Coroner  for  the  United 

Counties  of  Lanark  and  RenCr«w.--(aaaetted  Feb.  20th,  1858.) 
THOMAS  GRAHAM,  Eequire,  to  be  an  AMOclate  Coroner  for  the  County  of 

Lincoln.— (Qaxetted  Feb.  20th,  1858.)  ,       _ 

ALBXANDBB  RICHARD  STBPHBN,  Baqulre,  Surgeon,  to  be  an  AflBoeiate  Coi^ 

oner,  for  the  County  of  Slmcoe.— (Oaietted  Feb.  20th,  1858.) 
QABRIBL   BALFOUR,  HBNRT  LBMMON  and  ROBBRT  HILL  DEE.  M.  D., 

Esquires,  to  be  Associate  Coroners  for  the  County  of  Brant.— (Oaietted  Feb. 

27, 1868.J 
ALEXANDBR  RIOHABD  STEPHEN,  Esquire,  BurgMii,  to  he  Ooconer  for  the 

Town  of  Collingwood.— <Gaaetted  Feb.  27  th,  1858.) 

NOTARIES  PUBLia 

ROBERT  CHARLES  MANNERS,  of  Strathroy,  and  WILLIAM  HERMAN,  of 
Hamilton,  Oentlemen,  to  be  Notaries  PubUe  for  Upper  Canada.— (Oaietted  Ftob. 
6th,  1858.) 

SIMPSON  HACKETT  GRATDON,  of  London,  Esquire,  Attorney  at  Iaw.— {Oa- 
ietted Feb.  IStb,  1858.) 

THOMAS  PARTRIDGifi,  of  London,  Esquire,  Attomqr  at  Uw.— (Gaietied  Feb. 
13th,  1858.) 

CHARLES  P.  P.  HUTCHINSON,  of  Gndph,  Esquire, 

DANIEL  O'CONNOR,  junior,  of  Ottawa,  Esquire,  Attorn^  at  Iaw,  and 

HENRT  MASdINOBERD,  of  London,  Esquire,  Attorney  at  Law,  to  be  a  Notary 
l^ablie,  for  Upper  Canada.— (Gazetted  Feb.  20th,  1858.) 

EDWARD  E.  W.  HURD,  of  Toronto,  Esquire,  to  be  a  Notary  Publie  for  Upper 
Ganada^Gasetted  Feb.  27th,  1868.) 

GOUNTT  ATTORNEYS. 

Carleton ROBERT  LEES, 

Elgin JAMES  STANTON, 

Frontenac,  Lennox  and  Addlngton JAMES  J   BURROWES, 

Grey JOHN  CRBA80R,  Junior. 

Ualdlmand. ~  JOHN  R.  MARTIN, 

Hastings JOHN  CHARE, 

Kent... GEORGE  DUCK,  Junr. 

Leeds  and  Gi«nTille... HRNRY  S.  HUBBELI^ 

Lincoln « JOHN  M.  LAWDER, 

Middlesex.. CHARLES  HUTCHINSON, 

Norfolk. WILLIAM  M.  WILSON, 

Ontario WILLIAM  H.TREMAYNE. 

Peterborough. CHARLES  A.  WELLER, 

Preeeott  and  Rusell DAVID  PATTEB, 

Prince  Edward PHIUP  LOW, 

Simooe HENRY  B.  HOPKINS, 

Stormont,  Dundas  and  Glengary JACOB  F.  PRINGLB, 

Waterloo THOMAS  inLLER, 

York  and  Peel RICHARD  DEMPSEY. 

TO  CORRESPONDENTS, 

SSTA-^fiSS^B,  }    OcBunuiilcatlon0woslT.d  too  taU  for  this  number. 
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1.  Thumday. 

2.  Friday.... 

3.  Saturday. 

4.  SUNDAY, 

5.  Monday... 

10.  Satnrdar. 

11.  8UN0AT 

12.  Monday  . 

17.  Saturday . 
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TRIAL  BY  JURY  ON  ITS  TRIAL. 


Time  oat  of  mind  Trial  bjc  Jury  in  civil  as  well  as  criminal 
cases  has  existed  in  England,  and  from  the  first  unanimity 
of  decision  appears  to  have  been  required. 

Much  may  be  said  against  the  peculiarity  of  unanimity 
in  this  time*honored  institution,  and  indeed  much  may  be 
said  against  the  institution  itself. 

It  is  a  fact  that  none  of  the  Continental  States  of  Europe 
have  adopted  trial  by  jury  in  civil  cases.  It  is  a  fact  that 
nearly  all  of  the  States  which  have  adopted  it  in  criminal 
cases  have  rejected  the  English  characteristic  of  unanimity. 
In  lielgium  trial  by  jury  was  only  established  in  1830,  and 
the  decision  is  by  a  bare  majority.  In  France  it  was 
introduced  in  1791,  and  notwithstanding  many  fluctuations 
decision  by  majority  is  now  the  rule.  In  the  German 
States  such  also  is  the  rule.  In  Scotland,  as  there  is  a 
mode  of  getting  at  the  iacts  of  a  case  by  what  is  termed 
precognition,  a  procedure  by  the  sheriff,  trial  by  jury  in 
civil  cases  is  the  exception,  not  the  rule.  By  a  recent 
statute  (17  <&  18  Yio.  cap.  59),  if  in  a  civil  case  the  jury 
is  unable  to  agree  after  a  deliberation  of  six  hours,  the 
verdict  of  nine  may  be  taken  as  the  verdict  of  the  whole. 
In  the  United  States  of  America,  when  colonies  of  Great 
Britain,  trial  by  jury  in  civil  and  criminal  cases  requiring 
unanimity  of  decision  became  the  law  of  the  land,  and 
continues  so  to  be. 

Of  trial  by  jury  in  England  it  may  be  well  said,  'Hime 
consecrates,  and  what  is  gray  with  age  becomes  religion.'^ 
Still  men  there  have  been  bold  enough  to  question  its  wis- 
dom, and  irreligious  enough  to  discuss  its  merits.  No  less 
an  authority  than  Hallam,  the  historian,  has  pronounced 
it  to  be  <' a  preposterous  relic  of  barbarism:''  (Supple- 
mental Notes  to  Middle  Ages,  262.)  Without  indorsing 
an  assertion  so  sweeping  we  readily  admit  that  trial  by  jury, 
if  not  defensible  on  reason,  ought  not  to  be  supported  on 
prestige,  if  not  compatible  with  the  safe,  speedy,  and 
economical  administration  of  justice,  ought  not  to  be  bol- 


stered up  and  preserved  solely  because  of  its  antiquity. 

The  first  thought  that  occurs  to  the  mind  is,  that  if  the 
system  as  a  whole,  or  unanimity  as  an  attribute  of  it,  were 
indefensible,  neither  could  successfully  have  escaped  the 
innovations  of  modern  law  reform,  nor  indeed  have  been 
tolerated  by  a  people  so  practical,  so  free,  and  so  judicious 
as  the  people  of  England.  We  place  little  reliance  on  any 
argument  based  merely  on  the  laws  of  surrounding  nations. 
Of  a  nation,  as  of  an  individual,  it  may  be  affirmed  that 
what  b  one  man's  meat  is  another  man*s  poison. 

In  common  with  our  fellow^men  we  subscribe  to  the 
apothegm  of  Bacon,  <<  State  super  vias  antiquas  et  videte 
qucenam  sit  via  recta  et  bona  et  ambulate  in  ea;"  or,  ia 
plain  English,  ''We  shall  make  a  stand  upon  antiquity 
untU  we  discern  a  way  of  improvement,  and  then  only  shall 
leave  our  present  path." 

Though  we  have  reflected  deeply  upon  the  subject  we 
have  failed  to  discover  the  improvement  to  be  effected  by  a 
majority  verdict.  Is  it  to  be  the  verdict  of  a  bare  majority  f 
Is  it  to  be  the  verdict  of  a  two-thirds  majority?  We 
believe  the  greater  number  of  majority  advocates  are  in 
favor  of  the  latter.  What  are  the  arguments  which  they 
advance  ?  such  as  the  following  : — 

It  is  absurd  to  attempt  to  convince  twelve  men  of  diffe- 
rent degrees  of  capacity  of  the  truth  or  falsity  of  a  particular 
state  of  facts.  All  analogy  in  social  and  political  bbdied 
is  in  favor  of  the  majority  system.  It  i^  at  present  in  th^ 
power  of  one  corrupt  man  by  force  of  endurance — argument 
turn  ad  ventrem — ^to  defeat  justice.  These  we  take  to  bd 
the  chief,  and  by  many  thought  to  be  the  unanswerable 
arguments  against  the  requirement  of  unanimity. 

Before  going  further  we  shall  apply  ourselves  to  the  con- 
sideration of  these  arguments. 

In  the  first  place,  it  is  not  absurd  to  attempt  to  convince 
twelve  men  of  the  truth  or  falsity  of  a  given  state  of  facts, 
when  the  twelve  men  are  jurors,  though  of  different  degrees 
of  capacity.  We  appeal  to  fiicts.  In  how  many  cases  are 
jurors  discharged  because  unable  to  agree?  Not  in  one 
case  in  one  hundred !  The  fallacy  rests  in  this,  that  twelve 
jurors  are  looked  upon  as  twelve  ordinary  men,  unassisted 
by  the  guiding  and  governing  influence  of  a  presiding 
Judge.  There  is  no  such  thing  strictly  speaking  as  trial 
by  jury.  There  is  trial  by  judge  and  jury,  which  is  a 
very  different  thing.  When  in  ninety-nine  cases  out  of  one 
hundred  men  so  placed  do  render  unanimous  verdicts  it  is 
surely  gratuitous  to  say  that  they  cannot  do  so. 

In  the  second  place,  the  argument  drawn  from  analogy 
in  political  and  social  bodies  is  not  a  sound  argument.  A 
body  of  jurors  is  called  upon  to  decide  yac(«,  not  to  express 
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opinions.  NothiDg  more  need  we  apprehend  be  said  upon 
this  head. 

In  the  third  place,  though  it  is  in  the  power  of  a  corrupt 
juror  hj  phjsical  endurance  to  delay  justice,  it  is  not  in  his 
power  to  defeat  it.  He  may  "hold  out"  for  three,  six, 
nine,  twelve,  twenty,  or  twenty-four  hours,  without  food, 
and  may  by  so  doing  inconvenience  his  fellow  jurors ;  but 
unless  they  are  as  corrupt  as  himself,  they  will  not  succumb 
to  the  argumentum  ad  ventrem.  It  is  under  such  circum- 
stances the  tendency  of  man's  nature  to  resist,  not  to  yield 
to  bullying  injustice.  Besides  the  case  supposed  is  an 
extreme  case,  and  one  of  a  very  exceptional  character.  To 
make  it  occur  at  all  there  must  first  be  the  eorrupt  man, 
which,  owing  to  the  selection,  drafting,  and  empanelling  of 
jurors  under  the  laws  of  Upper  Canada,  is  more  likely  not 
to  be  than  to  be.  Then  this  corrupt  man  must  have 
stronger  powers  of  endurance  than  eleven  other  men  indis- 
criminately chosen,  which,  according  to  the  laws  of  nature 
and  of  chance,  is  more  likely  not  to  be  than  to  be.  The 
argument  in  every  aspect  is  untenable.  But  let  us  turn 
from  theory  to  practice,  and  what  are  the  facts  ?  When  a 
jury,  after  having  retired  for  a  certain  number  of  hours,  less 
or  more  in  the  discretion  of  the  Judge,  are  unable  to  sigree, 
they  are  discharged,  that  is,  released  from  the  pains  of 
hunger  unsullied  with  the  crime  of  perjury.  No  verdict  is 
rendered.  Plaintiff  may  again  have  his  case  brought  to 
trial,  when  the  chances  are  ten  thousand  to  one  that  the 
corrupt  man,  with  strong  powers  of  physical  endurance,  will 
not  be  on  the  second  jury.  We  think  we  hear  our  casuist 
say,  though  there  be  not  the  same  man  there  may  be 
another  equally  corrupt.  Concede  this  plethora  of  corrupt 
men,  and  concede  also  the  majority  system,  what  follows  ? 
K  there  may  be  one  corrupt  juror,  why  may  there  not  be 
two,  three,  four,  five,  six,  or  more  ?  If  four,  the  two-thirds 
majority  scheme  can  be  no  cure  of  the  evil !  If  six  not 
even  the  bare  majority  scheme  would  be  a  cure  1 1 

The  truth  is,  and  it  must  be  told,  that  the  argument  of  a 
oorrupt  juror,  though  a  very  common  one,  is  an  idle  phan- 
tom. If  corrupt  jurors  were  as  prevalent  as  ire  must 
suppose  them  to  be  to  make  the  argument  worth  anything, 
there  would  be  more  juries  dboharged  for  want  of  unanimity 
than  one  in  one  hundred  which  is  not  the  fiict.  Nor  can 
it  be  the  fact,  or  be  taken  to  be  the  fact,  unless  it  is  argued 
that  in  ninety-nine  oases  out  of  one  hundred  there  are  at 
least  ninety-nine  juries,  each  having  at  least  eleven  oorrupt 
jurors,  which  is  absurd. 

Now  let  us  turn  to  the  other  side,  and  review  the  argu- 
ments in  favor  of  unanimity. 

The  object  of  a  trial  by  jury,  as  it  is  commonly  called,  is 
the  discovery  of  truth.  To  discover  truth  when  mixed 
with  falsehood  patient  and  anxious  deliberation  is  essential. 


Without  these  any  mode  of  trial,  instead  of  being  a  blessing, 
would  be  a  curse.  Anything  having  a  leaning  towards 
lessening  deliberation  in  trial  by  jury  ought  to  be  avoided. 
We  submit  that  a  departure  from  unanimity  would  have 
this  effect. 

First,  let  us  suppose  unanimity  to  be  no  longer  necessary. 
The  first  object  of  the  jurors  upon  retiring  would  be  to 
marshal  numbers.  Should  it  be  found  that  nine  are  agreed 
upon  a  particular  verdict  the  opinions  of  the  minority  would 
be  passed  over  without  any  discussion  whatever.  Thus 
would  the  necessity  for  deliberation  be  removed!  Now 
suppose  a  unanimous  verdict  necessary.  Any  person  dis- 
senting would  have  the  right  to  explain  his  views  and  to 
compel  the  majority  to  listen  to  them.  Reason — ^not  mere 
numbers — ^would  be  the  characteristic  of  the  jury  room. 
Well  has  Tacitus  said  that  truth  is  established  by  investi- 
gation and  delay;  but  falsehood  prospers  by  precipitancy. 
Under  the  present  system  any  juror  —  no  matter  how 
humble  his  attunments — ^how  insignificant  his  reputation 
— ^how  lowly  his  station — ^if  he  speak  truth,  commands 
respect.  Truth  forces  itself  upon  the  understanding  of 
man,  wherever  there  is  any  disposition,  however  trifling,  to 
receive  it.  One  thought,  if  expressed  in  the  pure  atmos- 
phere of  truth,  may  flash  conviction  upon  the  willing  mind. 
Investigation  at  least  ensues,  discussion  takes  place,  and 
finally  reason  prevails. 

Secondly,  the  verdict  of  twelve  men  b  more  likely  to  be 
correct  than  that  of  nine  out  of  twelve.  A  learned  writer 
says  that  coeteris  paribi$  two  men  are  more  likely  to  be 
right  when  agreed  than  one,  and  for  the  same  cause  twelve 
men,  than  eleven,  ten,  nine,  or  any  lesser  number.  Tried 
after  this  fashion,  according  to  Poissen  in  his  ^'Ilecherches 
sur  les  probabilities  des  judgemens,''  and  Lacroix  in  his 
<<  Calcul  des  ProbabilitieSy"  the  probability  of  error  in  a 
verdict,  when  a  minority  of  nine  out  of  twelve  is  sufBcient 
for  decision,  is  about  one  to  twenty-two,  while  if  unanimity 
is  exacted  it  is  one  to  eight  thousand. 

Thirdly,  when  each  juror  knows  that  no  verdict  can  be 
rendered  without  his  concurrence  he  retires  from  the  box 
with  a  due  sense  of  responsibility.  He  cannot  relieve 
himself  by  saying,  I  shall  be  content  to  be  in  the  minority 
and  so  take  no  part  in  the  verdict  I  shall  retain  my 
opinion  and  allow  the  verdict  to  pass.  He  will  rather  say, 
I  must  give  some  verdict,  that  verdict  must  be  true  accord- 
ing to  the  evidence,  if  not  true  I  shall  be  perjured  before 
God  and  man.  With  these  solemn  thoughts  he  is  in  a 
right  mood  to  search  after  truth.  Without  them  the  pre. 
tended  search  is  a  mockery.  Anything  which  has  a  ten- 
dency to  remove  individual  responsibility  makes  inquiry 
afler  truth  by  jurors  a  mockery.  The  majority  system,  for 
the  reasons  we  have  shown,  has,  we  think,  this  tendency. 
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Foarthlj^  we  must  not  restrict  our  view  of  trial  by  jury 
to  the  jurors  themselves.  We  must  look  to  its  effect  upon 
the  community  at  large.  A  decision  of  twelve  men  when 
unanimous  is  more  likely  to  command  respect  than  that  of 
nine  out  of  twelve,  especially  when  it  is  known  that  three 
dissent.  So  sure  as  one  party  to  a  suit  wins,  the  other 
loses.  The  loser  will,  we  maintain,  more  readily,  more 
cheerfully,  submit  to  a  verdict  against  him,  when  he  knows 
that  it  is  the  undivided  opinion  of  twelve  men  in  no  way 
related  to  his  opponent  more  than  himself,  and  who  can 
have  no  object  than  that  of  justice  in  deciding  for  the  one 
or  the  other.  The  feeling  for  him,  though  perhaps  of 
sympathy,  is  accompanied  with  that  of  respect  for  the  law. 
This  applies  equally  to  criminal  and  civil  cases ;  but  in  the 
former,  as  has  been  eloquently  observed,  unanimity  gives 
strength  and  firmness  to  the  stroke  of  justice. 

These  are  so  far  as  we  can  call  to  mind  the  arguments 
pro  and  con  on  this  much  vexed  question.     We  think  the 


cases  let  there  be  trial  by  jury.  Bnt  why  should  trial  by 
jury  be  for  aU  cases  ?  Many  suitors,  were  the  option  given 
to  them,  would  prefer  to  have  their  disputes  determined  by 
a  single  intelligent  Judge  than  by  any  jury.  In  Division 
Courts  the  right  to  demand,  or  rather  to  suffer  a  jury,  is 
optional.  Why  should  it  not  be  so  as  much  in  the  Superior 
as  in  the  Inferior  Courts  t  In  the  Inferior  Courts  where 
such  is  the  case  trial  by  ludge  is  the  rule,  and  trial  by  jniy 
the  exception.  Why  then  should  suitors  be  forced  in  the 
Superior  Courts  or  any  Courts  to  submit  to  a  mode  of  trial 
in  which  they  may  not  have  confidence  ?  The  reason  is^— 
antiquity — ^not  wisdom,  age — not  reason,  prestige — not 
usefulness. 

Were  trial  by  Judge  in  all  civil  oases  to  be  optional  we 
should  less  frequently  hear  of  perverse  verdicts.  We 
should  less  frequently  hear  of  jurors  being  withdrawn  and 
no  verdicts.  We  should  less  frequently  hear  of  second, 
third,  and  fourth  trials  to  the  impoverishment  of  the  suitor. 


unbiassed  reader  will  have  no  difficulty  in  deciding  between  l^^^  administration  of  justice  would  be  more  speedy  and 
them.     In  our  opinion  the  arguments  directed  against  the  i^  ess  expensive  than  at  present, — and  these  after  all  are  and 


form  of  trial  by  jury  might  with  some  good  effect  be  levelled 
against  the  qualification  of  jurors.  No  shifting  of  numbers 
— no  shufiling  of  units — can  qualify  an  unqualified  juror. 

Having  said  so  much  concerning  the  form  of  trial  by 
jury  we  desire  to  observe  that  we  are  not  of  those  who  think 
that  it  ought  to  be  applied  to  the  trial  of  every  civil  case 
involving  questions  of  fact. 

In  Upper  Canada  trial  by  jury  in  civil  cases  is  the  rule, 
and  in  Lower  Canada  the  exception.  This,  like  other  dif- 
ferences between  the  laws  of  the  two  sections  of  the  Province, 
is  traceable  to  a  difference  of  origin. 

In  England  a  prejudice  exists  in  favor  of  trial  by  jury. 
It  is  not  only  looked  upon  as  the  palladium  of  an  English- 
man's liberty,  but  as  a  panacea  for  an  Englishman's  wrongs, 
civil  and  criminal.  True  indeed  Magna  Charta  declares 
that  no  man  shall  be  condemned,  except  by  the  judgment 
of  his  peers.  We  glory  in  the  declaration,  but  would  con- 
fine it  within  bounds.  Its  object  is  to  control  criminal,  not 
civil  cases.  Its  object  is  to  protect  liberty  where  liberty  is 
endangered. 

It  is  hazardins  too  much  to  say  that  jurors  are  better 
fitted  than  Judges  to  determine  all  questions  of  fact.  A 
verdict  is  judgment  in  form.  Judgment  is  the  result  of 
reason.  The  power  to  reason  accurately  is  not  possessed  in 
a  higher  degree  by  farmers,  mechanics,  or  tradesmen,  than 
by  Judges — men  of  learning — ^men  of  ability — whose  pre- 
vious study  and  training  peculiarly  befit  them  for  the  task. 

Some  cases  there  may  be  in  which,  owing  to  rules  of 
trade  or  other  peculiar  circumstances  more  within  the 
knowledge  of  laymen  than  lawyers,  the  judgment  of  the 
former  would  be  of  the  two  the  more  correct.     For  such 


ought  to  be  the  great  ends  of  legislation. 

Such  have  been  for  a  long  time  our  ideas  on  this  impor- 
tant head  of  jurisprudence.  They  have  greatly  moved  us 
towards  a  feeling  of  respect  for  the  machineiy  for 
dispensing  justice  in  civil  cases  in  Lower  Canada.  K  the 
administration  of  justice  were  to  be  changed  in  the  manner 
we  propose  there  would  be  an  immense  approximation  made 
between  the  laws  of  the  two  sections  of  the  Province. 

Nor  are  the  views  we  hold  in  regard  to  trial  by  jury  ex- 
clusively our  own.  We  have  reason  to  believe  that  the 
opinions  of  many  of  the  most  intelligent  men  in  our  midst 
coincide  with  ours.  In  England  similar  views  are  steadily 
gaining  ground.  In  the  English  Law  TtmeSf  for  26th 
December  last,  the  editor,  who  is  a  shrewd  observer  of 
legislative  wants,  expressed  himself  to  the  same  effect  as  wc 
do  on  this  occasion. 

We  would  sacredly  preserve  trial  by  jury  in  criminal 
cases.  In  Upper  and  Lower  Canada  the  laws  in  this 
respect  are  identical.  Few  question  their  wisdom,  none 
have  gaibsayed  it. 

Upper  Canada  is  greatly  dependent  upon  England  in 
matters  of  law  reform.  It  is  the  policy  of  our  Legislature 
to  await  the  working  of  a  reform  in  England  before  hazard* 
ing  an  experiment  here.  We  do  not  find  fisiult  with  them 
for  doing  so  in  doubtful  oases.  But  even  in  England,  by 
the  Common  Law  Procedure  Act,  1854,  it  is  provided  that 
the  parties  to  a  cause  may  by  consent  in  writing,  signed  by 
them  or  their  attorneys,  leave  the  decision  of  any  issue  or 
issues  of  fact  to  the  Court  (sec.  1).  Our*  Legislature  in 
1856,  while  adopting  the  greater  part  of  the  Act,  omitted 
this  provision.     The  cause  of  the  omission  is  not,  we  should 
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hope,  a  want  of  confidence  in  oar  judges.  Oar  Judges 
are  as  fully  competent  as  Judges  in  England  to  decide 
questions  of  fact.  But  whether  or  not  the  judges  of  our 
Superior  Courts  are  certainly  as  competent  as  the  Judges 
of  County  Courts.  The  Legislature  having  granted  the 
right  to  the  latter  cannot  with  any  appearance  of  consistency 
withhold  it  from  the  former.  It  may  be  that  the  Legislature 
is  influenced  in  making  the  distinction  by  a  desire  to  save 
the  Judges  of  the  Superior  Courts  from  an  unusual  and  not 
Tery  pleasant  responsibility.  If  this  be  the  motive  let  the 
right  of  a  suitor  to  ask  for  trial  by  the  Judge  be  given  us 
with  limitations.  In  England  such  a  trial  cannot  be  had 
unless  the  Court,  upon  a  rule  to  show  cause,  or  a  Judge  on 
a  summons  in  their  or  his  discretion  see  fit  to  allow  the 
tiial.  To  this  extent  at  least  the  English  system  might  be 
safely  adopted. 

The  Judges  of  the  Court  of  Chancery  in  Upper  Canada 
often  without  the  aid  of  a  jury  determine  questions  of  fact. 
Can  it  be  said  that  the  interests  involved  in  Chancery  are 
of  less  magnitude  than  those  involved  in  actions  at  law  ? 
The  fact  is  the  reverse,  and  that  it  is  so  is  universally  known. 
Now  that  the  power  exists  in  Chancery,  and  the  power  and 
the  right  of  the  suitor  exists  in  the  Division  Courts,  the 
withholding  it  from  Courts  of  Common  Law  of  Superior 
Jurisdiction  is  an  anomaly  as  tiresome  to  the  bar  as  it  is 
injurious  to  the  suiter — as  strange  in  practice  as  it  b  inde- 
fensible in  principle. 


MUNICIPAL  LAWS— DISSOLUTION  OF  UNIONS- 
EFFECT  ON  COUNTY  OFFICERS. 


In  1849  the  division  of  Upper  Canada  into  Districts 
for  judicial  and  other  purposes  was  abolished  (12  Vic, 
cap.  78,  sec.  2). 

In  lieu  of  the  division  by  Districts  that  of  Counties  was 
established.  All  officers  and  offices  at  the  time  of  the 
passing  of  the  Act  appertaining  to  Districts  wore  declared 
to  appertain  to  Counties  (sec.  3).  Justices  of  the  peace 
and  other  persons  holding  commission  or  office  in  the  Dis- 
tricts were  by  the  operation  of  the  Act  transferred  to  the 
Counties  substituted  for  the  Districts  (sec.  37).  '  Certain 
Counties  not  having  the  requisite  population  were  for  judi- 
cial and  municipal  purposes  united  (sec.  5);  subject  at 
a  future  time  when  haying  the  requisite  population  to  be 
disunited  (sec.  10,  et  seq.).  In  every  union  of  Counties 
the  County  in  which  the  Court  House  and  Gaol — ^formerly 
the  District  Court  House  and  Oaol  were  situate,  was  declared 
to  be  the  '^  senior  County,''  and  the  other  County  or  Coun- 
ties when  more  than  one  the  '^junior  County '^  or  ''  Coun- 
ties" (sec.  9).  Upon  the  dissolution  of  a  Union  between 
Counties  in  the  manner  prescribed  by  the  Act,  none  of  the 
Courts  or  officers  of  the  senior  County  as  such  have  any 


jurisdiction  or  authority  whatsoever  in  or  over  the  County 
disunited,  when  a  junior  County  (sec.  18). 

This  is  the  law,  and  as  far  as  it  goes  is  clear  and  satisfiic- 
tory.  The  appointment  of  a  staff  of  officials  judicial  and 
municipal  for  the  County  or  Counties  disunited  is^  intended. 
But  suppose  a  judicial  officer,  commissioner  for  taking  affi- 
davits for  instance,  appointed  for  a  District  or  Union  of 
Counties,  upon  a  dissolution  of  the  Union  found  to  reside 
in  the  County  disunited,  is  his  commission  thereby  revok- 
ed ?  The  question  is  one  of  very  great  importance,  and 
as  we  shall  proceed  to  show,  owing  to  a  conflict  of  authority 
is  not  yet  settled. 

The  difficulty  arises  because  of  an  omission  in  the  Statute 
to  enact  that  Justices  of  the  peace  and  other  persons  hold- 
ing any  commission  or  office  residing  within  the  County  or 
Counties  disunited  at  the  time  of  the  separation  shall  con- 
tinue to  hold  the  commission,  office  or  authority  within  the 
County  or  Counties  disunited,  t.  e.  junior  County  or  Coui^ 
ties  notwithstanding  the  separation.  It  may  be  that  this 
ia  what  the  Legislature  meant  when  passing  12  Yic,  cap. 
78,  but  is  not  what  the  legislature  has  expressed. 

In  the  Act  forming  the  County  of  Prince  Edward  into  a 
separate  District,  (1  Wm.  lY.,  cap  6,)  passed  in  1831, 
there  was  the  necessary  provision  in  these  words, — ''  His 
Majesty's  Justices  of  the  peace  and  other  persons  holding 
any  commission  or  office,  or  bearing  lawful  authority,  and 
who  shall  be  residing  within  the  said  County  of  Prince 
Edward  at  the  time  the  same  shall  be  declared  and  named, 
a  separate  District  as  aforesaid,  shall  continue  to  hold, 
enjoy  and  exercise  the  like  commission,  office,  authority, 
power  and  jurisdiction  within  that  District  in  the  same  man- 
ner that  they  previously  held  enjoyed  and  exercised  within 
the  Midland  District''  (sec.  5). 

The  continuance  of  the  power  was  it  will  be  observed 
made  to  rest  upon  the  residence  of  the  party  within  the 
County  at  the  time  of  its  separation.  So  it  was  held  that 
a  commissioner  for  taking  affidavits  appointed  for  the  Mid- 
land District,  resident  within  the  County  of  Addington 
part  of  the  Midland  District  at  the  time  of  the  separation  of 
Prince  Edward,  though  entitled  to  administer  affidavits  for 
Frontenac,  Lennox  and  Addington,  the  remainder  of  the 
District  had  no  right  to  do  so  for  the  County  of  Prince 
Edward  (McWhirter  v.  Corbett  et  al,  4  U.  C.  C.  P.  203). 

When,  however,  it  was  afterwards  argued  that  the  effect 
of  12  Vic,  cap  78,  is  the  same  as  that  of  1  Wm.  IV.  cap. 
6,  the  argument  did  not  succeed.  The  facts  as  reported 
are,  that  on  7th  August  1843,  a  commission  for  taking 
bail  in  and  for  the  Grore  District  of  which  the  County  of  Brant 
formed  a  part  was  granted  to  one  George  McCartney.  The 
Gore  District  was  divided  into  several  Counties,  of  which 
Brant  afterwards  by  separation  became  a  distinct  munioi- 
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pality.  It  would  seem  though  not  expressly  so  stated  in 
the  report,  that  when  Brant  became  separate  McCartney 
was  a  resident  of  it.  After  the  separation  by  virtue  of  his 
commission  for  the  Gore  District^  he  in  the  County  of  Brant 
took  bail  in  a  cause  there  pending.  Subsequently  the  bail 
were  sued  on  their  recognizance  and  pleaded  that  McCart- 
ney was  not  a  commissioner  for  taking  bail  in  and  for  the 
County  of  Brant.  And  so  the  Court  of  Common  Pleas 
notwthstanding  the  12  Vic,,  cap  78,  sec.  18,  and  the  argu- 
ment by  analogy  from  the  1  Wm.  IV.  cap.  6,  held.  The 
Chief  Justice  (Macaulay)  said  :  ''  This  is  not  like  the  case  of 
McWhirter  v.  Corbett,  which  arose  under  the  Provincial 
Statute  1  Wm.  IV.,  cap.  6,  for  separating  the  County  of 
Prince  Edward  from  the  Midland  District,  and  erecting  it 
into  a  District,  by  section  &\e  of  which  Act  the  continuance 
of  commissions  in  each  District  respectively  was  made  to 
depend  upon  actual  residence  at  the  time  of  separation  ;  and 
I  find  no  sufficient  authority  for  holding  the  authority  of 
the  commissioner  in  this  case  as  extended  to  or  continuing 
in  the  County  of  Brant  after  its  separation."  (Carter  v. 
Sullivan  4  U.  C.  C.  P,  300.) 

The  point  was  again  raised ;  but  in  the  Queen's  Bench 
where  the  Court,  apparently  without  being  aware  of  the 
decision  of  the  Common  Pleas,  came  to  a  different  conclu- 
sion (Gleck  V.  Davidson  15  U.  C.  Q.B.,  591).  The  facts 
of  the  two  cases  seem  to  be  much  the  same.  In  the  latter 
or  Queen's  Bench  case,  it  appeared  that  in  1848,  Otto 
Klotz  was  appointed  a  commissioner  for  taking  affidavits  in 
the  District  of  Wellington  which  District  afterwards  be- 
*  came  the  United  Counties  of  Wellington,  Waterloo  and 
Orey.  In  process  of  time  Waterloo  a  junior  County  be- 
came a  separate  Municipality.  At  the  time  of  the  separa- 
tion Mr.  Klotz  was  a  resident  within  its  bounds.  In  Oc. 
tober,  1855,  by  virtue  of  his  commission  for  the  District  of 
Wellington  admininistered  an  affidavit  in  the  County  of 
Waterloo.  The  Court  held  that  he  had  a  right  to  do  so. 
The  Chief  Justice,  (Robinson)  said :  <'  Being  a  commissioner 
under  a  commission  of  1848,  he  continued  to  act  as  a  com- 
missioner for  Waterloo  being  that  part  of  the  former  District 
of  Wellington,  in  which  he  resided''  (p.  593). 

We  cannot  reconcile  this  decision  with  Carter  v.  Sullivan 
et  al,  and  without  pretending  to  say  which  is  right,  think 
it  very  remarkable  that  Carter  v.  Sullivan  et  al  was  not 
noticed  in  Gleck  v.  Davidson.  It  was  not  according  to  the 
report  cited  by  counsel  and  certainly  is  not  mentioned  by 
the  Court.  Upon  a  question  so  important,  wherein  the 
two  Superior  Courts  of  Common  Law  of  Upper  Canada 
differ,  the  interference  of  the  Legislature  seems  necessary. 
It  is  hoped  that  some  useful  member  will  see  that  the 
point  shall  not  be  neglected  in  the  passing  of  the  consoli- 
dated Municipal  bill  now  before  Parliament. 


BILL  TO  ALTER  DIVISION  COURTS  LAW— LEGIS- 
LATING OUT  OP  OFFICE. 


A  bill  has  recently  been  introduced  by  Mr.  Benjamin  in 
the  Legislative  Assembly  '^  to  amend  the  Division  Court 
Acts  of  Upper  Canada."  In  one  of  its  provisions  we  re- 
gard it  as  exceedingly  objectionable. 

It  proposes  that  no  one  who  is  engaged  in  trade  as  a  mer- 
chant shall  be  appointed  Clerk  of  a  Division  Court,  and 
that  those  clerks  who  are  such  shall  be  removed  from  office. 

The  reason  for  the  proposed  change  as  given  in  the 
preamble  is,  that  persons  appointed  to  the  office  of  clerk 
who  are  engaged  in  trade  are  thereby  given  an  undue  ad- 
vantage over  other  traders  having  recourse  to  the  Courts. 
This  we  believe  has  no  foundation  in  fact,  and  the  miscon- 
ception has  arisen  from  overlooking  an  important  provision 
in  the  present  law.  If  clerks  were  allowed  to  sue  in  their 
own  Courts,  certainly  there  ^ould  be  temptation  and  there 
their  position  might  enable  them  to  forward  their  own  suits 
to  the  prejudice  of  others;  but  there  is  a  clause  in  the 
Division  Court  Act  that  when  an^/  Clerk  or  Bailiffs  either 
by  himself  or  jointly  with  any  other  person,  is  liable  to  be 
sued  or  niay  sue  within  the  jurisdiction  of  his  own  Court, 
the  suit  is  to  be  brought  in  ths  next  adjoining  Division 
Court 

This  places  not  only  the  Clerk  but  the  Bailiff  on  the 
same  footing  as  other  suitors,  actions  by  and  against  them 
being  entered  in  a  court  with  which  they  are  entirely  un- 
connected. 

Not  merely  is  the  proposed  alteration  unnecessary  but  it 
would  be  positively  mischievous.  We  happen  to  know 
that  in  many  places  it  is  difficult  to  procure  a  person  willing 
to  accept  the  office  of  clerk  who  possesses  the  necessary 
education  and  business  habits,  and  if  a  large  class  of  persons 
be  disqualified,  the  difficulty  in  securing  a  proper  person  for 
the. office  will  be  increased. 

We  object  to  the  first  clause  as  unnecessary  and  inex- 
pedient. 

We  have  heard  of  personal  ill  feeling  towards  an  officer 
managing  the  insertion  of  a  clause  in  an  act  of  Parliament 
which  quietly  legislated  the  individual  out  of  office ;  and  it 
is  just  possible  that  a  feeling  of  that  kind  or  the  coveting 
another  man's  office  may  continue  to  operate  in  certain 
minds.  Let  us  not  be  misunderstood.  We  do  not  for  one 
moment  attribute  unworthy  motives  to  the  introducer  of 
the  Bill,  we  know  nothing  whatever  of  the  gentleman, 
and  have  no  reason  to  suppose  he  would  be  a  willing 
party  to  wrong ;  but  we  know'  how  easy  it  is  to  disguise 
motives  and  give  to  the  most  selfish  and  underhand  action 
the  appearance  of  a  move  for  the  public  good.  M.  P.'s, 
like  other  men,  may  be  deceived  by  adroit  arguments,  par- 
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ticularlj  if  employed  by  one  or  more  of  those  ^ho  place 
him  in  power. 

Now  we  would  ask,  is  there  any  show  of  justice  in  legis- 
lating  men  out  of  office  as  proposed  by  the  second  section. 
If  an  officer  has  committed  wrong — if  he  has  taken  advan- 
yantage  of  his  position  to  benefit  himself  to  the  detriment  of 
others  let  him  be  removed,  but  do  not  punish  without  proof 
of  wrong  committed.  Do  not  perhaps  ruin  a  man  on  fanci- 
ful suspicions.  To  do  so  would  be  to  form  a  dangerous 
precedent ;  and  we  hesitate  not  to  say,  even  supposing  it 
right  in  the  future  to  disqualify,  that  it  would  outrage  the 
principles  of  justice. 

There  is  a  curious  provision  in  the  latter  part  of  the 
2nd  section — viz.,  that  a  judge  failing  to  remove  a  clerk 
shall  be  liable  to  a  fine,  &o.  Mr.  Benjamin  we  are  sure  did 
not  see  the  injurious  and  offensive  character  of  this  provision. 
It  would  have  been  well  to  presume  that  the  judges  would  do 
without  coercion  whatever  was  enjoined  upon  them  by  the 
Legislature,  and  in  any  case  the  simple  requirement  would 
have  been  sufficient,  for  a  judge  failing  to  meet  it  would  un^ 
doubtedly  be  guilty  of  a  misbehaviour  in  office. 

There  is  a  party  in  the  United  States  ever  ready  to  assail 
the  judiciary,  but  in  this  country  we  are  happy  to  know 
such  is  not  the  case.  We  acquit  Mr.  Benjamin  of  all  in- 
tention to  cast  a  slur  upon  a  body  of  men  who  are  entitled 
to  every  consideration  in  the  just  discharge  of  their  duties. 

As  to  the  4th  and  5th  clauses  the  principle  is  good,  but 
the  provision  is  unnecessarily  complicated.  Why  not  allow 
any  one  at  his  own  risk  to  obtain  a  commission  from  the 
clerk  in  his  own  locality  giving  to  his  adversary  notice  &c., 
without  bringing  both  parties  to  the  County  Town,  and  ap- 
ply in  effect  the  practice  of  the  Superior  Courts  to  the 
Division  Courts. 

As  to  the  call  for  such  a  bill  we  never  heard  of  any;  and 
from  our  position  as  the  only  legal  periodical  in  the  country, 
had  there  been  any  general  or  strong  feeling  in  £kvor  of 
such  a  move  we  must  have  heard  of  it. 


ESSEX  CONTESTED  ELECTION  CASE. 
We  have  been  requested  to  make  a  correction  in  the 
report  of  this  case  as  given  in  our  last  number.  In  the 
statement,  instead  of  the  words  <'  The  affidavits  shewed 
that  he  removed  himself  and  his  family  during  the  whole 
fourteen  days  required  for  service,  &c.,"  read  "  The  affida- 
vits shewed  that  he  removed  himself  alone  apparently  for 
several  days,  between  lit]}  and  22nd  January,  and  himself 
and  family  from  17th  January,  during  that  part  of  the 
fourteen  days  required  for  service,  as  reckoned  from  7th 
January  the  declaration  day."  Such  exchanges  as  copied 
the  report  are  requested  to  notice  the  correction. 


THE  LAW  OF  LIBEL. 
The  following  is  a  copy  of  the  Lord  Chief  Justice  Camp- 
bell's  Bill  to  amend  the  Law  of  Libel : 

"  Whereas  it  is  expedient  farlher  to  amend  the  Law  respect- 
ing Libel :  Be  it  therefore  enacted  by  the  Queen's  most  excel- 
lent Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons  in  this  present  Parlia 
ment  assembled,  and  by  the  authority  of  the  same  as  follows. 

I.  No  person  shall  be  liable  to  action,  information,  or 
indictment  for  libel  in  respect  or  on  account  of  the  publication 
of  any  faithful  report  of  the  proceedings  at  any  sitting  of  either 
House  of  Parliament  at  which  strangers  have  been  permitted 
to  be  present. 

II.  In  an  action  for  an  alleged  libel,  it  shall  be  competent 
to  the  defendant,  in  addition  to  any  other  plea  which  he  may 
now  lawfully  plead,  to  plead  in  bar  of  the  said  action, 
that  the  alleged  libel  is  the  report  or  part  of  the  report  of  the 
proceedings  of  a  public  meeting  lawfully  assembled  for  a  law- 
ful purpose,  and  that  the  said  report  is  a  faithful  report  of 
the  said  proceedings,  and  that  the  plaintiff  has  sustained  no 
loss  or  damage  by  the  publication  of  the  said  alleged  libel. 

ni.  For  the  purpose  of  the  foregoing  enactment  a  public 
meeting  lawfully  assembled  for  a  liwful  purpose  shall  mean  a 
meeting  called  by  Uie  sheriff  of  a  county,  the  mayor  of  anj  city 
or  borough,  or  other  public  functionary  having  authority  to 
convene  such  meeting,  to  petition  Her  Majesty  or  either  house 
of  Parliament,  or  a  meeting  for  the  election  of  a  member  or 
members  of  Parliament,  or  a  meeting  of  anv  council  of  any 
city  or  borough,  or  a  meeting  held  under  autnority  of  any  Act 
of  Parliament  for  imposing  any  rate  or  otherwise  in  relation 
to  the  affairs  of  any  parish  or  other  district." 


IMPRISONMENT  FOR  DEBT. 


The  subjoined  article,  which  we  take  from  the  English 
Law  Times,  will  be  found  of  interest  to  us  at  the  present 
time. 

The  Times  has  made  an  extraordinary  mistake  in  attributing 
to  Lord  Brougham's  Bankruptcy  Reform  Bill  a  design  to  fav- 
or debtors.  The  writer  was  probably  led  into  this  error  liy 
seeing  that  it  contains  a  provision  for  the  abolition  of  impris- 
onment for  debt,  and  he  jumped  at  the  conclusion  that  Lord 
Brougham  contemplates  the  discharge  of  debtors  from  all  lia- 
bility beyond  the  seixare  of  their  property,  if  they  have  anv, 
or  if  it  can  be  found.  But  that  is  not  the  purport  of  his  Bill, 
and  we  can  venture  to  asssert  that  it  is  very  far  indeed  from 
Lord  Brougham's  object.  His  views  are  in  truth  very  nearly 
the  same  as  those  which  we  have  propounded  here  as  being  the 
principles  upon  which  a  good  law  of  bankruptcy  should  be 
based :  that  is  to  say,  that  it  should  be  a  law  for  the  relief  of 
creditors  and  the  punishment  of  fraudulent  and  improvident 
debtors ;  that  an  insolvent  is  prima  facie  a  wrong-doer,  on  whom 
should  be  thrown  the  onus  of  proof  that  he  has  innocently  de- 
prived his  neighbour  of  his  property ;  that  punishment  in  the 
form  of  imprisonment  should  be  inflicted  fur  an  insolvency 
that  cannot  be  so  vindicated,  and  a  criminal  indictment  pre- 
ferred for  insolvency  tainted  with  fraud.  So  far  as  we  can  dis- 
cover from  their  reported  sneeohes,  there  is  no  difference  of 
opinion  between  the  law  loras  upon  these  essential  foundations 
of  a  new  law  of  bankruptcy  ;  and  therefore  we  look  confident- 
ly to  see  them  embodied  in  the  measure  which  the  Lord  Chan- 
cellor has  announced  to  be  in  preparation.  It  was  with  ex- 
treme pleasure  that  we  read  the  emphatic  condemnation  of 
Lord  Campbell  of  the  present  state  of  the  law,  which  is  based 
on  precisely  the  opposite  principle  to  that  now  recognised ; 
namely,  that  its  object  is  the  relief  of  debtors,  and  that  the  onus 
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of  proof  of  misconduct  should  be  thrown  upon  the  creditor. 
Lord  Gamphell  feels,  with  all  who  have  given  thought  to  the 
subject,  that  the  present  state  of  commercial  immorality  is 
mainly  due  to  the  relaxations  that  have  been  unwisely  permit- 
ted in  the  law  of  bankruptcy  and  insolvency,  the  practical  ef- 
fect of  which  has  been  to  give  impunity  to  fraud.  When  bank- 
ruptcy ceased  to  involve  penal  consequences,  it  ceased  to  be 
disgraceful,  and  it  was  the  dread  of  the  disgrace  of  it,  much 
more  than  a  sense  of  right,  which  formerly  deterred  men  from 
hazarding  failure  fraught  with  such  consequences.  Moreover, 
when  the  law  ceased  to  treat  the  non-payment  of  debts  as  a 
wrong,  and  took  to  pitying  the  debtor  and  punishing  the  cred- 
itor, it  is  not  to  be  wondered  at  that  the  public  should  come 
to  look  upon  debt  with  leniency,  nor  that  rogues,  quitting  the 
more  perilous  paths  of  felony,  should  have  directed  their  energies 
and  skill  to  the  more  profitable  and  safe  modes  of  plunder  by 
debt,  certain  that  nothing  worse  would  come  oi  it  than  a 
third-class  certificate,  leaving  them,  after  failure,  richer  than 
they  were  when  they  started.  After  the  feeling  so  strongly 
expressed  in  the  House  of  Lords,  we  hope  to  see  a  really  large 
and  sound  law  of  insolvency  proposed  by  the  Government. — 
Law  Times. 


DIVISION     COURTS. 


OFFICERS  AND  SUITORS." 


ANSWER8  TO  QUERIES. 


J,  McM. — ^If  the  defendant  has  sold  your  horse  you  can 
it  appears  to  us,  waive  the  trespass  and  sue  for  the  amount 
as  for  money  had  and  received^  although  the  price  received 
for  the  horse  exceeds  ten  pounds,  but  it  is  no  part  of  a 
Clerk's  duty  to  instruct  you  how  to  bring  your  action. 

"  A  newly  appointed  Clerk " — ^suggests  to  us  "  the 
advantage  of  giving  short  statements  of  causes  of  actions  of 
every  description  suited  for  insertion  in  the  affidavit  for 
attachment.'^ 

In  the  first  volume  of  this  Journal  we  did  so  to  a  certain 
extent,  but  if  it  appears  to  be  the  desire  of  officers  we  shall 
revert  to  the  subject  again,  and  enlarge  upon  our  former 
collection.  It  is  very  material  that  the  ^^  Cause  of  action  ** 
should  be  propeily  stated  in  the  affidavit  for  attachment, 
and  be  so  stated  that  the  whole  of  the  plaintifif's  claim  is 
embraced,  otherwise  his  rights  under  the  attachment  might 
be  seriously  prejudiced  if  uot  totally  destroyed. 

If  before  next  month  we  can  ascertain  that  other  officers 
coincide  with  our  correspondent  the  matter  asked  for  shall 
be  furnished. 

Jf. — Consent  can  give  no  jurisdiction  of  matters  over 
which  the  Division  Courts  have  no  jurisdiction.  There  is 
a  section  in  the  English  Act  giving  the  Courts  power  over 
causes  beyond  their  jurisdiction  when  the  parties  consent. 
The  case  to  which  our  correspondent  refers  was  under  that 
power,  but  there  is  no  similar  enactment  for  our  Division 
Courts. 

T.  B, — ^We  are  not  aware  of  any  decision  under  our  Divi- 
sion Courts  Acts,  as  to  the  meaning  of  the  term  title  to 
hereditaments  used  in  the  1st  sec.  of  the  Division  Courts 
Extension  Act.  Our  own  view  is  that  a  claim  of  {>osses- 
sion  is  not  a  claim  of  title  to  land.  It  may  be  that  in  its 
most  comprehensive  sense  the  term  title  embraces  the  pos- 
session, but  not  in  the  sense  in  which  it  is  used  in  the  Act, 
eo  that  a  defence  which  would  amount  to  a  plea  of  leave 


and  license  would  not  of  necessity  ^ring  title  to  the  land 
in  question. 

S,  M. — ^A  set-off  is  in  the  nature  of  a  cross  action,  and 
if  decreed  upon  by  the  Court  cannot  be  sued  upon  again, 
but  as  the  plaintiff  may  at  any  time  withdraw  his  case  or 
become  non-suit,  so  a  defendant  where  he  finds  the  evidence 
too  weak  to  support  his  set-off  may  withdraw  it,  but  such 
withdrawal  must  be  explicit,  or  the  defendant  will  be  con- 
cluded and  cannot  bring  a  subsequent  suit  on  such  set-off. 

To  the  Editors  of  the  Law  Journal, 

Gentlemen, — I  avail  myself  of  your  paper  to  request  any 
brother  Clerk  who  may  have  had  any  experience  in  the  issu- 
ing of  executions  upon  the  determination  of  fence  viewers  (8 
Vic,  chap.  20)  to  mention  what  his  practice  has  been.  I  have 
my  doubts  as  to  how  far  a  Clerk  is  authorised  to  judge  of  the 
sufficiency  of  the  award. 

It  is  by  enquiries  and  answers  to  matters  of  this  kind  we 
can  inform  ourselves,  and  any  Clerk  who  is  willing  to  contri- 
bute information  which  his  experience  or  reading  gives,  adds 
so  much  to  the  general  stock  of  information  possessed  by  all 
the  Clerks  in  Upper  Canada,  for  I  presume  all  take  your 
valuable  publication. 

A  Backwood  Clerk. 

[Fully  concurring  with  the  writer  of  the  above  letter  in 
the  advantage  of  answers  to  queries  of  this  kind  as  contri- 
buting to  the  general  information  of  all  officers,  we  willingly 
insert  the  communication. 

Our  correspondent  is  not  right  in  presuming  that  all  the 
Clerks  take  the  Law  Journal^ — the  great  majority  do  so, 
but  there  are  some  so  indifferent  to  any  aid  in  the  discharge 
of  their  duties,  as  to  decline  availing  themselves  of  the 
advantages  we  offer.  Time  will  show  whether  these  indivi- 
duals are  not  so  to  speak  <'  penny  wise  and  pound  foolish.'' 
— Eds.  L.  J.] 

L, — ^The  7th  sec.  of  Rule  69,  settles  the  point  that  the 
Division  Courts  have  "  no  jurisdiction  to  try  an  action 
upon  a  note  of  hand,  a  part  of  the  consideration  of  which 
was  for  spirituous  liquors  drunk  in  a  tavern."  A  document 
<<  in  the  nature  of  a  promissory  note  but  payable  in  lumber" 
given  upon  such  a  consideration  comes  clearly  within  the 
meaning  of  the  enactment  and  Rule,  and  the  plaintiff  can- 
not recover  on  it. 


To  the  Editors  of  the  Law  Journal. 

Gentlemen, — Will  you  be  kind  enough  to  inform  me  what 
I  should  do  under  the>  following  circumstances : — A  plaintiff 
enters  a  suit ;  the  summons  is  served  22  miles,  mileage — the 
case  is  heard  and  occupying  a  long  time,  an  increased  hearing 
fee  is  ordered  by  the  Judge. 

In  consequence,  as  the  plaintiff  says  of  thfi  case  taking  an 
unexpected  turn  defendant  got  a  verdict  against  him.  From 
first  to  last  I  got  no  fees  in  the  case,  and  had  to  pay  the 
bailiff's  costs  and  fee  fund  charges  out  of  my  own  pocket  as 
I  did  not  exact  fees  in  the  first  instance,  the  claim  being  on  a 
note  and  the  defendant  a  responsible  person.  The  plaintiff 
has  applied  for  a  new  trial,  and  as  his  affidavits  are  strong  is 
likely  to  get  it,  but  he  refuses  to  pay  the  fees,  &c.,  and  he  has 
no  tangible  property.  What  course  would  you  suggest  to  me 
in  the  matter?  Clebk  D.  C. 

[The  practice  of  giving  credit  for  fees  to  casual  suitors  is 
a  very  unsafe  one  for  a  Division  Court  Clerk,  us  this  case 
shows.  We  would  direct  our  correspondent's  attention  to 
the  3rd  sec.  of  the  D.  C.  Extension  Act,  which  provides 
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that  the  Judge  may  enforce  the  payment  of  fees  in  the 
same  way  as  a  debt  ordered  to  be  paid  by  the  Courts  or 
perhaps  the  better  course  would  be  to  submit  the  facts  to 
the  Judge  who  would  no  doubt  decline  hearing  argument 
on  the  application  for  new  trial  till  the  fees  fees  were  paid. 
If  necessary  the  Judge's  attention  may  bo  directed  to  the 
case  of  Farrant  v.  Baker,  22  L.  T.,  120,  a  decision  in 
point. — Eds.  L.  J.] 

To  the  Editors  of  the  Law  Journal, 

Gbntlkmeit  : — In  an  action  brought  at  the  Division  Court  at 

town    of  P ,  in  the  County  of ,  by  the  publisher  and 

proprietor  of  a  newspaper,  published  m  P ^  against  a 

gentleman  residing  in  0- in  the  County  of ,  for  the 

recovery  of  five  pounds  for  an  advertisement  in  said  paper. 
It  appeared  that  the  defendant  had  given  instructions  for  the 
insertion  of  advertisement  by  letter  written  by  him  the  defen- 
dant at  0 .    The plainitff  having  sued  in  the  P Division 

Court,  the  Judge  rerused  to  give  judgment  against  defendant, 

upon  the  grounds  that  as  the  letter  was  written  in  0 , 

although  the  work  had  been  performed  in  P ,  the  cause  of 

action  arose  in  0 and  should  have  been  sued  there,  and 

was  out  of  the  jurisdiction  of  Judge  of  P 's  Court. 

Will  you  have  the  kindness  to  give  me  your  opinion  in  your 
next  publication  as  to  whether  or  not  the  defendant  was  not 

liable  in  the  P Court,  inasmuch  as,  although  the  letter 

was  written  in  0 ,  it  was  received  by  the  publisher  through 

post  in  P ,  consequently  he  received  his  irstructions  in 

P ,  and  the  work  was  also  performed  in  P . 

Yours  respectfully, 

P ,  March,  8,  1858.  C.  J.  H. 

[There  is  some  difference  of  opinion  we  believe  amongst  the 
profession  and  the  County  Judges  respecting  the  point  our 
correspondent  desires  to  be  informed  upon.  Under  these  cir- 
cumstances we  can  only  say  that  two  at  least  of  the  County 
Judges  (Gowan  and  Harrison)  take  the  same  view  as  our  cor- 
respondent and  would  have  held  that  the  cause  of  action  arose 

in   P .      The  following  case  may  be  consulted  with 

advantage—Mondle  v.  Steele,  8  M.  &  W;,  640. 

We  would  be  glad  to  be  favoured  with  anv  decision  on  the 
point  which  is  a  very  important  one. — Eds.  L.  J.] 

i 

To  the  Editors  of  the  Late  Journal, 

Gentlkmxn '.—Thanking  you  for  past  favours  I  beg  to 
enquire, — 

First, — As  it  is  laid  down  as  a  legal  axiom  that  no  property 
passes  to  him  who  buys  from  one  against  whose  effects  an 
unsatisfied  writ  of  execution  exists, — and  as  the  buyer  has 
thus  acquired  no  ownership,  can  he  confer  the  rights  of  pro- 
perty on  another  ? 

Secondly, — Can  any  person  with  impunity  obstruct  an 
officer  on  his  travel  to  enforce  a  writ  on  the  pretence  that  the 
road  he  is  on  is  a  private  one,  or  that  the  course  he  is  travel- 
ing is  not  a  road  ? 

Upon  your  answer  to  me  published  in  the  February  number 
of  this  year's  Law  Journal,  t  would  observe  that  a  Bailiff  is 
required  by  law  to  endorse  on  his  writ  of  execution  the  date 
of  seizure,  and  it  seems  unreasonable  to  suppose  that  he 
should  do  this  and  omit  noting  down  what  he  has  seized,  and 
if  he  does  note  down  what  he  has  seized,  the  inventory  so 
made  is  to  all  intents  a  *'  schedule  of  the  property  seized," 
and  appears  to  me  to  be  as  much  embraced  within  the  mean- 
ing or  the  tariff  as  if  made  under  any  other  kind  of  writ,  for 
neither  the  acts  nor  the  schedule  says  under  what  kifid  of 
process  only  the  schedule  is  to  be  made.  The  fee  is  for  every 
eoheduleof  property  seized,  etc. 

And  on  reading  the  schedule  it  is  seen  that  Bailiff  is  to  be 


paid  for  necessary  mileage,  and  the  ocUh  accordingly  is  that 
BaWiH  necessarily  travelled  so  many  miles. 

Now  Bailiff  travels  to  defendant's  residence  is  this  neces- 
sary? and  is  there  informed  that  "  he's  away,"  and  whether 
he  is  really  "  away  "  or  is  only  **  not  at  home  "  to  particular 
parties,  Bailiff  is  unable  to  serve  him,  and  the  question  now 
is,  is  it  necessary  to  go  again?  and  if  so  of  the  two  necessaries 
— which  one  is  unnecessary?  Or  suppose  Bailiff  to  learn  where 
defendant  is  gone  and  to  follow  him  there,  and  there  find 
that  he  has  gone  to  a  certain  other  place  and  so  on,  until 
Bailiff  overtakes  and  serves  defendant  at  almost  the  verge  of 
the  County, — here  the  question  is  at  what  point  did  the 
necessary  travel  cease  ?  Or  again,  suppose  Bailiff  to  follow 
defendant  from  place  to  place  without  being  able  to  overtake 
him  until  he  has  nearly  reached  the  Division  Court  office, 
where  (despairin^j  of  being  able  to  elude  Bailiff)  defendant 
was  rushing  to  give  cognovit  to  Clerk  be/ttre  service  and  so 
save  mileage.  In  this  case  I  will  suppose  defendant  to  live 
10  miles  from  Clerk's  office,  but  the  *'  run  "  was  so  circuitous 
that  .40  miles  has  been  travelled,  and  the  question  is,  where 
did  the  necessary  mileage  terminate? 

Regarding  your  strictures  upon  the  proposed  tariff,  pub- 
lished in  the  same  number,  and  touching  the  objection  to  the 
3rd  item,  I  can  only  say  that  while  Biiliffd  are  supposed  to 
belong  to  a  class  who  cannot  be  credited  even  upon  oath,  I  am 
without  an  argument  which  1  think  worth  advancing. 

The  8th  item  is  identical  with  the  7th  item  in  the  Brant 
tariff,  and  is  preferred,  and  is  not  disapproved  by  the  Law 
Journal  in  July,  1857. 

Touching  the  13th  item,  I  deny  any  sinister  motive.  Bailiff's 
sales  are  proverbial  sacrifices,  and  one  reason  is  the  manner 
in  which  by  law  they  must  be  conducted.  People  know  that 
defendant  may  redeem  at  any  time  before  the  sale,  and  there- 
fore it  is  advantageous  to  inform  them,  just  at  the  time  of 
sale,  that  be  has  not  done  so. 

The  15th  item  occurs  in  the  Brant  tariff  as  the  7th,  and  as 
the  8th  in  the  Hamilton  tariff,  and  as  it  meets  with  the  unqua- 
lified approbation  of  the  Law  Journal,  when  emanating  from 
the  above-named  places;  I  have  concluded,  that  its  different 
reception  from  Grey  is  referable  to  oversight  alone. 

Why  the  18th  item  is  objected  to  I  know  not,  except 
through  the  same  mode  of  reasoningas  must  have  prevailed 
when  objecting  to  the  8th,  t.  e,  that  Bailiffs  may  properly  be 
required  to  give  time  for  little  or  nothing  that  Clerks  should 
be  handsomely  paid  for.  I  say  this  without  envy.  But  just 
think,  at  the  last  sittings  of  our  Court  300  oases  were  dis- 
posed of  in  one  day.  I  need  not  tell  the  Law  Journal  what 
this  was  worth  to  Clerk  exclusive  of  cognovits,  subpoeoaes, 
&o.,  &o.,  while  Bailiff  who  was  actively  engaged  the  whole 
time  and  three  other  days,  and  his  horses,  (Clerks  need  no 
horse)  on  feed,  and  "  winning  "  nothing  does  not  get  as  much 
as  would  buy  him  a  dinner  on  one  of  those  days.  So  in  the 
present  instance  Clerk  gets  20s.  for  his  return  to  Treasurer.  A 
few  Courts  back  my  return  to  Court  covered  16  pages  of 
foolscap  for  which  as  you  know  I  got  not  one  '*  red  cen^" 
Perhaps  we  shall  learn  by  and  by  the  Law  Journal* s  reason 
desiring  to  continue  this  seeming  (?)  anomaly.  With  many 
thanks  and  best  wishes,  .  I  am  yours,  &c., 

Paul  Dunn. 

[Answer  to  \st  Query, — As  a  general  rule  we  would  say  that 
no  property  passes. 

T>  2nd  Query. — Officers  are  not  warranted  in  trespassing 
on  private  property,  but  a  pretence  of  the  kind  may  be  disre- 
garded. 

As  to  the  rest  of  our  correspondent's  letter  we  let  him  speak 
for  himself;  all  that  we  have  to  say  ^ust  now  is  that  he  does 
not  convince  us.  He  is  evidently  a  little  ruffled,  and  possibly 
a  little  jealous  to  boot. — Eds.  L.  J.] 
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B  u  I  T  0  a  a. 
Commitment  on  Judgment  Summons. 

NOTES  OF  BNQLISn  CASKS,  FOR  INFORMATION  OF  SUITORS  {OmUtmo^, 

Hem  V.  Pitt,  (^Gloucestershire  Co.  Court,) 

Ppoley  solicitor,  made  an  applicatioQ  to  have  a  warrant  of 
commitment  renewed  under  the  following  circumstances  :- 

In  April  last,  the  defendant  was  summoned  to  appear 
before  the  Court  upon  a  summons  after  Judgment,  when 
his  Honor  found  the  defendant  had  been  guilty  of  fraud 
and  ordered  him  to  be  imprisoned  for  21  days,  the  warrant 
not  to  issue  until  the  defendant  applied  for  it,  so  as  to 
enable  the  defendant  to  make  terms  with  the  plaintiff. 
Terms  were  offered  but  not  acceded  to,  and  the  defendant 
promised  to  make  other  terms  more  favorable  to  the  plain- 
tiffs views  but  failed  to  do  so,  and  did  not  paid  any  part 
of  the  debt  and  costs.  In  November  following,  the  plain- 
tiff applied  to  the  Clerk  for  the  warrant,  who  refused  to 
issue  same  without  an  order  from  the  Judsre. 

Poole  now  made  the  application  for  the  warrant  to  issue 
against  the  defendant  in  pursuance  of  the  order  made  in 
April. 

His  Honour  said,  that  after  a  lapse  of  so  long  a  time 
since  the  order  was  made,  he  should  not  think  it  right  to 
issue  a  warrant  without  hearing  what  the  defendant  had  to 
say.  The  defendant  must  be  summoned  before  him 
again. 

Poole  said  this  was  a  commitment  for  fraud,  and  not  on 
account  of  the  defendant'a  inability  to  pay. 

His  Honour^ — That  may  be.  I  cannot  tell  but  there  has 
been  a  condonation  on  the  part  of  the  plaintiff. 

Poole, — ^The  plaintiff  is  in  Court  and  can  be  examined 
to  show  that  there  has  not  been  any  pardoning  of  the 
defendant. 

His  Honour, — I  should  like  to  have  the  defendant  here 
to  cross  examine  the  plaintiff. 

Application  re/used. 


MANUAL    ON    THE    OFFICE    AND^DUTIES   OF 
BAILIFFS    IN    THE    DIVISION    COURTS. 


(^For  the  Law  Jburiwi/.— Bt  V .) 

[CONTINUED  FROM  PAQB  63,  VOL.  4.] 


SXECTTTINa  WAB&ANT  AGAINST  THE  PERSON. 

The  arrest — To  constitute  an  arrest,  the  party  should  if 
possible  be  touched  by  the  officer ;  bare  words  will  not 
make  an  arrest  without  laying  hold  of  the  person  or  other- 
wise confining  him.  But  if  a  Bailiff  come  into  a  room  and 
tell  a  party  he  arrests  him  and  locks  the  door,  this  is  an 
arrest  for  he  is  in  the  custody  of  the  Bailiff,  or  if  in  any 
other  way  the  party  submit  himself  by  word  and  action 
to  be  in  custody  it  is  an  arrest. 

The  Bailiff  whether  known  as  such  or  not,  ought  to 
produce  his  warrant  if  required,  but  should  in  no  case  part 
with  the  possession  of  it.  If  the  party  snatch  or  take  the 
warrant  the  Bailiff  may  force  it  from  him,  using  no  unne- 
cessary violence  in  so  doing.  As  in  the  case  of  a  constable 
where  resistance  is  made  the  utmost  caution  and  forbear- 
ance should  be  used;  but  the  Bailiff  may  lawfully  use  force 


to  overcome  resistance — that  force  not  exceeding  the  neces- 
sity of  the  case  and  ceasing  the  instant  resistance  ceases. 

Whenevei  difficulty  is  apprehended  in  effecting  an  arrest 
the  Bailiff  may  call  any  constable  or  peace  officer  to  his 
assistance,  as  constables  and  peace  officers  within  their 
respective  juiisdiciions  will  be  bound  to  aid  the  Bailiff  to 
make  an  arrest. 

It  would  seem  that  where  the  Bailiff  uses  proper  precau- 
tion and  acts  with  reasonable  firmness,  he  is  not  liable  in 
case  of  a  rescue  being  made. 

When  an  arrest  is  made,  the  party  arrested  should  be  at 
once  brought  to  gaol,  unless  indeed  he  pay  the  amount 
mentioned  in  the  warrant  with  the  costs,  and  there  seems 
no  objection  to  the  Bailiff  taking  it  from  him,  although 
perhaps  in  strictness  he  would  not  be  warranted  in  doing 
so.  No  more  force  or  restraint  should  be  imposed  on  the 
prisoner  than  is  necessary  to  prevent  his  escape,  and  no 
delay  should  be  made  in  placing  the  party  in  gaol.  The 
warrant  is  lefl  with  the  gaoler. 

The  Bailiff  should  obtain  a  memorandum  from  the 
gaoler  of  his  having  received  the  warrant  and  the  party 
named  therein  from  the  hands  of  the  Bailiff. 

As  in  other  cases,  the  Bailiff  must  make  return  to  the 
Clerk  of  what  he  has  done  under  the  warrant. 


THE    MAGISTRATE'S    MANUAL. 


BY  A  BABRISTEBrAT-LAW  AND  J.  P. 
(Oopjilght  reMrred.) 


OFFICE  OF  JUSTICE  OF  THE  PEACE. 

A  Justice  of  the  Peace,  or  as  he  is  sometimes  called  a 
magistrate,  is  an  officer  appointed  by  the  Crown  for  the 
conservation  of  the  peace,  and  for  the  execution  of  certain 
duties  comprehended  within  his  commission,  or  within  cer- 
tain Statutes  which  give  him  authority  to  act.  In  general, 
he  has  no  coercive  power  beyond  the  limits  of  the  County, 
Union  of  Counties,  or  Judicial  District,  to  which  and  for 
which,  he  is  appointed.  His  authority  is  either  ministerial 
or  judicial — ministerial  when  his  duties,  &c.,  are  of  a  pre- 
liminary character,  such  as  receiving  information  in  cases  of 
felony  and  misdemeanor — issuing  summonses  and  warrants 
to  bring  parties  charged  before  him — taking  the  depositions 
of  witnesses — examining  alleged  offenders  and  bailing  or 
committing  for  trial, — -Judicial  when  he  not  only  issues 
process  to  bring  the  parties  before  him,  but  tries  and  deter- 
mines  the  matter  of  complaint  without  the  intervention  of 
a  jury,  and  inflicts  punishment  upon  the  offender  by  fine 
or  imprisonment.  A  magistrate  has  also  a  general  autho- 
rity for  the  conservation  of  the  peace. 

In  the  present  work  it  is  proposed  to  treat  of  the  minis- 
terial duties  of  Justices  of  the  Peace,  and  their  general 
authority  as  conservators  of  the  peace. 

MINISTERIAL  AUTHORITY. 

In  treating  of  this  division  we  shall  proceed  in  the  fol- 
lowing order  : — ^I.  Observations  on  matters  antecedent  to 
information  or  complaint. — II.  Information  or  complaint. 
— III.  Summons  or  warrant — IV.  Attendance  of  Wit- 
nesses.— ^V.  Hearing  or  investigation.  —  VI.  Bailing  or 
\committing  for  trial. 


86 


LAW    JOURNAL. 


[Apbil, 


was  senred  with  what  was  supposed  to  be  a  copy  of  the  writ  at 
the  time  of  the  arrest,  but  it  was  discovered  that  the  supposed 
copy  of  writ  was  inaccurate,  some  of  the  blank  space'b  in  the 
printed  form  being  filled  up  with  the  name  of  the  plaintiff  instead 
of  that  of  defendant.  In  consequence  of  this  another  copy  of  the 
writ  was  senred  on  the  defendant  before  9  o'clock  on  the  third  of 
December  in  which  the  errors  of  the  former  copy  were  corrected. 

On  the  7th  December,  an  application  was  made  in  Chambers 
and  a  summons  obtained  to  show  cause  why  the  writ  of  capias 
issued  and  the  arrest  of  the  defendant  thereunder  and  the  copy  of 
the  said  writ  and  the  seryice  thereof  on  the  defendant  should  not 
be  set  aside  for  irregularity  with  costs,  and  the  defendant  alto- 
gether discharged  from  the  custody  of  the  Sheriff  of  the  County 
of  Kent  under  the  said  writ  of  capias,  and  the  bail  bond  if  any  be, 
deliTcred  up  to  the  defendant,  to  be  cancelled  upon  the  grounds 
— that  the  affidavit  to  hold  to  bail  upon  which  the  writ  of  capias 
was  issued  was  uncertain  and  insufficient  in  this  that  it  set  forth 
an  indebtedness  upon  two  different  causes  of  action,  one  being  for 
goods  sold  and  the  other  upon  a  contract — ^but  did  not  state  the 
amount  due  to  the  plaintiff  upon  each  of  such  different  causes  of 
action  bat  merely  stated  the  aggregate  amount  of  the  debt — and 
further  in  this  that  the  particulars  of  the  contract  mentioned  in 
the  affi  lavit  were  not  set  forth  with  sufficient  certainty,  neither 
the  date  nor  the  consideration  nor  the  conditions  of  the  said  eon- 
tract  being  stated  nor  the  time  within  which  it  was  to  be  perform- 
ed, nor  the  terms  of  payment  nor  the  amount  to  be  paid,  nor  the 
amount  due  thereon  and  no  sufficient  performance  of  the  said  con- 
tract by  the  plaintiff  being  shewn  or  any  breach  thereof  by  the 
defendant ;  also  U'^on  the  ground  that  the  affidavit  shewed  the 
debt  if  any  to  be  du9  to  one  Robert  Jamu  Mclntyre,  but  the 
precipe  filed  was  for  a  writ  of  enpias  for  Robert  John  Mclntyre, 
against  the  said  defendant,  and  the  writ  of  capias  was  at  the  suit 
of  Robert  J.  Mclntyre,  and  upon  the  further  ground  that  the 
copy  of  the  said  writ  of  capias  served  upon  the  said  defendant 
was  irregular  in  this,  that  the  Sheriff  was  commanded  therein 
safely  to  keep  the  said  defendant  in  custody  until  he  should  have 
given  bail,  or  until  the  said  Robert  J.  Mclntyre,  (being  the  plain- 
tiff,) should  by  other  lawful  means  be  discharged  fk^m  the 
Sheriff's  custody,  and  that  the  name  of  the  plaintiff  was  sub- 
stituted for  that  of  the  defendant  throughout  the  subsequent  parts 
of  the  copy  of  writ. 

MeKetean  in  support  of  the  motion  cited  McKenxie  v.  Reid^  1  U. 
C.  R.,  896 ;  Lyman  v.  Brethour,  2  U.  C.  Cham.  R.  108. 

/>.  B.  Rwid,  shewed  cause. 

McLean,  J.— The  23Td  section,  ofC.  L.  P.  Act  1856,  provides 
that  it  shall  not  be  lawful  to  issue  any  writ  of  capias  unless  an 
affidavit  be  first  made  by  the  plaintiff,  his  servant  or  agent,  of  ths 
plaintiff 't  cause  of  action  and  that  the  amount  thereof  is  justly  and 
truly  due  to  the  plaintiff,  and  also  that  such  plaintiff  his  servant 
or  agent  hath  good  reason  to  believe  and  verily  doth  believe  that 
the  defendant  is  immediately  about  to  leave  Upper  Canada  with 
intent  anl  design  to  defraud  the  plaintiff  of  his  said  debt  The 
plaintiff  in  this  case  has  sworn  to  a  specific  amount  of  debt  as 
being  due  to  him  by  the  defendant,  and  the  only  question  is  whethei* 
he  has  stated  his  cause  of  action  sufficiently,  or  whether  it  is  stated 
in  terms  so  ambii^uous  as  to  make  it  uncertain  what  cause  of 
action  the  plaintiff  is  proceeding  on.  The  debt  is  alleged  to  be 
due  for  goods  sold  and  delivered  by  the  plaintiff  to  the  defendant 
at  hia  request,  and  if  it  had  stopped  there,  no  doubt  could  arise  as 
to  the  cause  of  action,  but  it  goes  on,"  and  upon  a  contract  by  me 
to  the  said  Sylvester  Brown  to  deliver  to  the  said  Sylvester  Brown 
a  quantity  of  tawed  lumber,  and  performed  by  me  to  be  paid  for  by 
the  said  Sylvester  Brown."  The  latter  portion  relating  to  a  contract 
for  the  delivery  of  lumber,  the  defendant  seems  to  consider  as 
necessarily  forming  a  second  cause  of  action,  and  if  so  he  contends 
that  the  affidavit  should  shew  the  amoant  due  for  each  cause  of 
action,  and  that  it  is  deficient  in  not  doing  so,  and  in  support  of 
that  view  he  cited  the  case  of  Mackenzie  v.  Re'd.l  U.  C.  R.  896,  in 
which  Macaulay,  J.,  set  aside  an  arrest  on  a  promissory  note  and 
for  goods  sold  and  delivered,  because  the  affidavit  did  not  shew 
hoff  much  was  due  on  the  promissory  note  and  how  much  for  the 
goods.  I  should  have  been  unwilling  to  set  the  arrest  aside  in 
that  case,  I  think,  inasmuch  as  there  was.  a  cause  of  action  stated 
in  the  affidavit  and  the  defendant  was  made  aware  of  the  amount 


of  plaintiff's  claim  and  what  that  claim  was  for.  But  admitting 
that  the  case  was  properly  decided,  it  does  not  necessarily  form  a 
guide  in  this  case,  because  the  cause  of  action  stated  in  the  affi- 
davit of  plaintiff  does  not  necessarily  embrace  two  distinct  grounds 
of  action ;  the  defendant  may  be  indebted  to  plaintiff  for  goods 
sold  and  delivered,  and  these  goods  may  have  been  sold  and  de- 
livered under  a  contract  on  the  part  of  plaintiff  to  deliver  and  on 
the  part  of  defendant  to  pay — the  whole  may  form  but  one  cause 
of  action  and  may  be  so  intended  by  the  plaintiff,  though  certainly 
very  clumsily  ei pressed.  The  plaintiff  if  he  delivered  lumber 
under  a  contract  might  undoubtedly  sue  for  it  as  for  goods  sold 
and  delivered,  all  the  stipulations  on  his  part  being  performed. 
His  right  ultimately  to  recover  must  depend  upon  the  completion 
of  his  contract.  It  appears  to  me  that  the  latter  part  of  the 
cause  of  action  stated  in  the  affidavit  has  been  added  by  way  of 
caution,  and  not  necessarily  to  shew  an  additional  ground  for  the 
arrest  The  case  of  ffayue  y.  Ltvij  9  Bing.  695,  is  very  much 
like  this,  and  seems  to  be  in  accordance  with  the  view  which  I 
have  always  taken  in  such  cases,  vis.,  that  an  arrest  ought  not  to  be 
set  aside  except  upon  very  plun  and  unavoidable  grounds.  I 
cannot  in  this  case  say  that  there  is  any  absolute  defect  in  the 
affidavit,  though  the  cause  of  action  is  so  expressed  that  it  might 
possibly  be  taken  to  embrace  two  distinct  grounds. 

The  affidavit  being  as  I  think  sufficient,  the  writ  and  copy  or 
the  copy  may  be  amended  under  the  87th  section  of  the  C.  L.P.A. 
That  section  and  the  291st  section  show  strongly  the  desire  of  the 
Legislature  that  all  necessary  amendments  shall  be  made  in  the 
proceedings  in  a  cause  to  promote  the  ends  of  justice. 

There  seems  to  have  been  a  great  want  of  proper  care  in  draw- 
ing the  several  papers  in  this  case  and  certainly  there  would  be 
less  hesitation  in  setting  them  aside  summarily  if  the  attorney  who 
drew  them  were  the  only  person  liable  to  suffer.  The  plaintiff's 
interest  should  not  however  suffer  from  the  want  of  care  on  the 
part  of  his  attorney.  It  appears  to  me  that  plaintiff  may  be 
allowed  to  amend  such  proceedings  as  are  objected  to  on  payment 
of  the  costs  of  amendment,  and  of  all  costs  of  this  application. 


Phillpotts  9.  Habusoh. 

The  deflbodant  In  an  utton  of  cjMtmant  may  admloMar  Interrogatories  to  tho 
plaioUff  ttader  176  lae.  of  the  0.  L.  P.  A.,  1866  touching  the  nature  of  plafntifb 
title  bttt  not  ae  to  the  nature  of  the  erldencs  wherebj  he  intents  to  proTe  Uiat 
title.  One  party  may  iotermgatorate  the  other  ae  to  Ikcts  neceanaj  to  lustaln 
hie  own  oa«  althongh  the  eflr«*ct  of  the  anawerf  maj  be  to  ahow  the  weaknew 
of  the  oaie  of  the  party  anewerlng. 

(January,  1858). 

This  was  au  action  of  ejectment  Annexed  to  the  writ  of  ejectment 
there  was  a  notice  as  folio  irs : — Take  notice  that  the  plaintiff  in 
this  action  claims  titie  to  the  premises  for  which  this  action  is 
brought  by  length  of  possession  by  himself  and  those  from  whom 
he  claims,  and  also  claims  title  under  a  conveyance  from  one 
A  D. — This  notice  was  not  at  the  time  of  the  application  filed  by 
the  defendant. 

Defendant  having  appeared  obtained  a  summons  under  the  176 
sec.  of  the  G.  L.  P.  A.  1856  for  leave  to  deliver  to  plaintiff  certain 
interrogatories  in  writing  and  that  the  plaintiff  should  answer 
them  within  ten  days. 

The  interrogatories  proposed  were  as  follows : 

1.  When  do  yon  allege  that  your  possession  or  the  possession  of 
those  through  whom  you  claim  commenced  so  as  to  give  you  a 
title  by  possession  7    Qlve  dates. 

2.  With  whom  did  such  possession  commence  ?    Oive  names. 

8.  Through  whom  or  what  persons  did  tho  land  come  into  your 
possession  from  the  person  with  whom  it  first  commenced  t  State 
the  links. 

4.  Do  you  contend  that  A.  D.,  your  bargainor  is  either  a  sole 
devisee  or  sole  heir  at  law  or  a  person  deriving  title  under 
the  devisee,  or  devisees,  heir  at  law  or  heirs  at  law  of  J.  D., 
deceased  the  second  mortgagee  of  the  land  and  premises  in  dis- 
pute ?  If  so,  which  ?  State  the  nature  of  your  paper  titie  and 
the  links  through  which  you  trace  it  ? 

Phillpotts  showed  cause  and  contended  that  defendant  had  not 
sufficient  materials  before  the  court  to  decide  upon — ^inasmuch  as 
he  did  not  show  what  was  the  titie  under  which  the  plaintiff  daim* 


1868.] 


L.AW    JOURNAL. 


87 


ed  in  his  notice  nor  what  was  the  nature  of  the  title  nnder  or  by 
which  he  the  defendant  claimed  to  hold  possession.  That  the 
defendant  did  not  swear  in  his  affidavit  in  the  words  of  the  statute 
**  that  he  had  a  good  defence  to  the  action  on  the  merits  "  but  mere- 
ly that  he  was  iMiTised  that  he  had  such  a  defence ;  that  he  did  not 
even  swear  that  he  so  believed ;  that  the  affidavit  of  defendants  At- 
torney, that  he  believed  defendant  has  a  good  defence  on  the 
merits,  did  not  comply  with  the  requirements  of  the  statute. 
That  the  effect  of  answering  the  interrogatories  might  be  to  dis- 
cover defects  in  plaintifftt  title.  That  unless  the  facts  were  shown 
his  Lordship  could  not  decide  whether  these  questions  were  proper 
to  be  answered  or  not,  that  defendant  for  ought  that  appeared 
might  have  gone  in  under  a  tenant  or  mortgagor  of  plaintiffs  or 
some  one  under  whom  he  claimed. 

Harriton  contra  contended  that  defendant  being  in  possession 
had  a  right  to  a  discovery  of  the  title  under  which  it  was  sought 
to  dispossess  him,  and  that  the  dictum  of  Lord  Hardwick  1  Ves. 
249  is  an  authority  to  show  that  he  is  authorised  to  have 
that  title  spread  out  no  matter  whether  he  were  a  mere  doer  in 
possession  ernot — that  the  position  of  a  party  in  possession  de- 
fending that  possession  is  different  from  that  of  a  plaintiff  seeking 
to  disturb  the  possession  of  another.  That  in  the  latter  case  he 
must  succeed  by  the  strength -of  his  own  title  and  not  through  the 
weakness  of  his  adversary's,  and  therefore  that  courts  are  often 
unwilling  to  grant  discovery  which  may  shew  the  defective  title  of 
the  party  in  possession.  But  when  the  positions  are  reversed 
then  that  a  defendant  has  a  right  to  know  by  what  title  he  is 
to  be  disturb^.  He  refeired  to  sec.  176  and  222  of  C.  L.  P.  A., 
1856  the  former  being  a  transcript  of  sec.  61  of  the  English  Act 
of  1854,  and  to  Osborne  v.  London  Dock  Co.,  10  Ex.  608;  Edwards 
V.  Wakefield,  6  £.  &  B.  461 ;  Hitchroft  v.  Fletcher,  11  Ex.  544; 
Whately  v.  Crouter,  5  E.  &  B.  709;  Chester  v.  Wortley,  17  C. 
B,  410;  Gormon  v.  Parrott,  80  L.  Times  Re.  65;  Uirton  v. 
Bott,  29  L.T.  228  Ex.  May  28th,  1857,  Doe.  Dem.  Holdane  et 
al  V.  Harvey  4  Burr,  2487 ;  Horsman  \,  Uorsman  2  U.  0.  L.  J 
211. 

Richards,  J. — ^I  am  opinion  that  the  statement  of  plaintiff's 
daim,  and  also  of  the  Defendants,  should  be  before  the  Judge  be- 
fore he  can  be  in  a  position  to  decide  prQperly  as  to  the  interroga- 
tories being  such  as  could  be  permitted.  Coombes  v.  Morrison,  5 
£.  &  B.  984  is  an  authority  on  this  point ;  Lord  Campbell  says — 
'*  He  must  always  shew  the  nature  of  his  case  in  order  to  satisfy 
the  court  that  the  interrogatories  are  pertinent ;"  and  again,  <'It 
is  impossible  that  a  Judge  can  exercise  his  discretion  as  to  per- 
mitting interrogatories  or  not,  unless  he  has  the  cause  of  action 
before  him."  It  appears  to  me  that  both  parties  may  ^ew  fkcts 
by  affidavits,  to  satisfy  the  Judge  that  the  questions  are  or  are 
not  pertinent.  As  far  as  I  can  satisfy  myself  of  any  settied  rule 
on  the  subject,  the  authorities  go  to  this  extent,  that  <*  though  in 
general  the  defendant  has  no  right  to  a  discovery  of  the  plaintiff's 
titie,  yet,  in  certain  cases,  he  will  be  entltied  to  a  discovery  of  the 
nttturty  tiiough  not  of  the  etridenee  of  that  titie :"  see  Lord  Abmger 
in  1  Y.  &  C.  216.  This,  it  will  be  observed,  applies  to  the  right 
of  the  defendant  to  enquire  as  to  the  plaintiff's  title.  In  the  late 
ease  of  Horton  v.  Bott  in  the  Court  of  Exchequer,  Baron  Bram^ 
well  in  pronouncing  the  judgment  of  the  Court,  observes  after 
reviewing  the  authorities  on  the  subject, — **  In  the  result  we  find 
no  case  in  which  the  plaintiff,  as  in  the  present  case,  making  a 
elaim  thereby  gives  himself  a  right  to  call  on  a  person  in  posses- 
sion to  state  by  what  title  be  is  so."  It  may  perhaps  be  found  in 
the  end  that  all  that  can  be  sought  for  under  interrogatories  in 
cases  of  lyeotment  in  England,  is  really  provided  for  by  the  222nd 
section  of  our  Common  Law  Procedure  Act,  under  which  the 
plaintiff  is  required  to  set  forth  the  nature  of  his  title  with  conve- 
nient certainty.  At  all  events,  the  conclusion  that  I  have  arrived 
at,  and  which  is  suggested  above,  is,  that  although  a  plaintiff  may 
be  interrogated  as  to  the  nature  of  his  titie,  he  cannot  be  called 
upon  to  give  the  evidence  by  which  he  intends  to  support  that  titie. 
The  doctrine  that  a  party  in  possession  being  a  wrongdoer  against 
every  body,  may  call  upon  a  plaintiff  in  ijeotment  to  discover  his 
titie,  and  to  let  it  out  that  defendant  may  see  whethsr  the  titie  is 
not  in  another,  is  much  modified  if  not  entirely  over-ruled  as 
to  the  latter  proposition :  see  observations  of  Lord  Cottenham  in 
Attorney  Qeneral  v.  The  Corporation  of  London,  12  Beav.  256-7-8 ; 


Wigram  on  Discovery,  285;  Hare  en  Discovery,  198,  205,  210. 
'  It  seems  to  me  to  be  settied  by  the  weight  of  authority  ;  that 
one  party  may  interrogate  the  other  as  to  facts  necessary  to  sus- 
tain his  own  case,  although  the  effect  of  the  answers  may  be  to 
show  the  weakness  of  the  case  of  the  party  answering.  The  Court 
of  Exchequer  rather  at  one  time  inclined  to  the  opinion  that  the 
discovery  obtainable  through  interrogatories  under  the  Common 
Law  Procedure  Act,  was  more  extensive  than  by  a  bill  of  discovery 
in  Chancery.  It  is  probable,  however,  that  that  view  will  not  be 
supported,  for  in  giving  judgment  in  Horton  v.  Bott,  Baron  Bram- 
well  remarks  that  « the  57th  sec.  of  Eng.  Act  of  1854  enacts  that 
interrogatories  may  be  required  to  be  answered  upon  any  matter 
as  to  which  a  discovery  may  be  sought  Of  course  this  must  mean 
according  to  the  rules  existing  in  Courts  of  Equity ; "  and  in  con- 
clusion speaking  of  the  right  claimed  to  file  interrogatories  in  that 
case,  be  says, — **  if  it  is  to  be  established  at  all  it  had  better  be 
in  a  Court  of  Equity  familiar  with  these  questions."  That  was 
the  case  of  a  plaintiff  in  ejectment  calling  upon  the  defendant,  the 
party  io  possession,  to  answer  interrogatories  stating  by  what  title 
he  was  in  possession.  The  Court  of  Queen's  Bench  in  England 
have  held  that  the  power  is  similar  to  that  exercised  in  the  Court 
of  Chancery  on  a  bill  of  discovery,  and  is  to  be  limited  to  those 
cases.  If  I  am  to  asume  the  facts  stated  in  the  argument  as  to 
the  nature  of  the  plaintiff's  dum  to  be  correct,  I  should  be  of 
opinion  that  the  three  first  interrogatories  ought  to  be  disallowed, 
as  they  enquire  as  to  the  nature  of  the  evidence  by  which  plaintiff 
intends  to  prove  his  claim,  rather  than  the  nature  of  the  cliJm 
itself.  I  inoliae  to  the  opinion  that  the  last  question  is  admissi- 
ble. 

la  addliioa  to  the  e_ 
to  Bird  et  al  T.  MaUey  _ 

obtain  infomutloD  from 

Christ'i  Oollaga  Gunbrldga,  29  L.  T.  Rap.  IS,  aa  to  anawarB ;  Letlaj  v.  Eaaton,  la 
0.  B,  643,  no  ground  to  rafnae  hecaiiaa  dafbndaat'i  cnatomera  maj  ba  azpoaed  to 
aetlona— Groomas  r.  Moniaon  6  K.  A  B.  §84,  aa  to  matarlala  on  wUch  to  tern 
appUaatlon. 


BlDOVT  T.   OkB. 

Pleadin^-^CompuUiian  of  Tinu. 

Tha  alght  da^a  allowed  for  plaadlng  ara  to  ba  lackonad  indushralr  of  the  flFit 

^'  (Daonbar,  1867.) 

A  summons  was  obtained  to  show  cause,  why  a  judgment  signed 
on  the  19th  October,  1857,  for  want  of  a  plea  should  not  be  set 
aside  with  costs  as  being  signed  too  soon:  the  declaration  having 
been  served  on  Saturday  the  10th  October,  and  judgment  having 
been  signed  on  Monday  the  19th  of  the  same  month. 

Rieharch,  Jl— The  112th  sec.  of  the  C.  L.  P.  Act,  1856,  provides 
« In  cases  where  defendant  is  within  the  jurisdiction,  the  time  for 
pleading  in  bar  unless  extended  by  the  Court  or  a  Judge  shall  be 
eight  days,  and  a  notice  requiring  the  defendant  to  plead  thereto 
in  eight  days  otherwise  judgment  may  be  endorsed  on  the  copy  of 
the  declaration  served."  This  is  similar  to  sec.  63  of  the  English 
Act 

The  166th  rule  of  our  Courts  of  Trinity  term,  20  Vic.  reads  as 
follows :— "  In  all  canes  in  which  any  particular  number  of  days, 
not  expressed  to  be  clear  days,  is  prescribed  by  the  rhles  or  prac- 
tice of  the  Courts  the  same  shall  be  reckoned  indunvely  of  the 
first  and  last  days  unless  the  last  day  shall  happen  to  &11  on  any 
day  on  which  the  crown  offices  are  not  required  to  be  open,  in 
which  case  the  time  shall  be  reckoned  exclusively  of  the  last  day." 

In  England  the  174th  rule  similar  to  the  166tii  above  quoted, 
reads — **  The  same  shall  be  reckoned  exclusively  of  the  first  day 
and  inclusively  of  the  last  unless  the  last  day  shall  happen  to  fall 
on  Sunday,  &c."  No  doubt  in  England  under  the  rule  according 
to  Uie  case  of  Rowbery  v.  Morgan,  9  Ex.  780,  the  judgment  would 
be  signed  too  soon,  as  then  the  day  of  service  would  be  excluded 
and  the  last  day  would  expire  on  Sunday,  in  which  case  nnder 
the  rule,  that  day  would  bo  excluded  also.  The  case  referred  to 
also  decides  that  were  a  certain  number  of  days  are  given  under 
a  statute  wiUiin  which  an  Act  is  to  be  done,  Sunday  although  the 
last  day  is  to  be  ineladed  nnless  the  statute  otherwise  provide. 

SuamoDS  refused. 
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McKat  t.  Bitbuit. 

Pleading — Several  Traverfes, 

If  ^frodaat  vi^hool  ftf*t  dbtiiit  Ing  Imve.  traT»r«e  neparately  two  d^tiBct  «11«««- 
ti<iiii»  In  the  dK-UniUoa,  »»i-b  plr»  beiaic  an  sn«w<:r  to  ih»  wliuhiaittiiv  of  acilun. 
pkUDttff  may  ilga  Judgment  n  for  wiuit  of  a  pkft. 

Mr.  McMiehad  liad  obtaised  a  EvmiDons  to  set  aside  an  interlo- 
eutory  jadgmeBt  signed  as  for  want  of  a  plea,  defendant  baying 
pleaded  witbont  leave,  in  an  action  on  the  case  for  sedaction  tbf* 
following  pleas,  l^t,  not  gtEiilty.  2nd.,  that  canse  of  action  did 
not  accrue  within  »iz  years.  8rd.,  that  the  the  girl  was  not  the 
servant  of  the  plaintiff.     4th.,  infancy. 

Burnt f  shewed  canse.  Under  sec.  126  of  the  C.  L.  P.  Act,  1856. 
defendant  has  a  right  to  traverse  as  aaany  allegations  as  he  choose, 
the  pleas  pot  in  perfectly  repnlar,  (Hagarty,  J. — This  clause  was 
only  intended  1o  prevent  tiaverses  of  particniar  facts  being  held 
bad  as  anoanting  to  the  general  issue.)  It  has  been  held  by  Mr. 
Justice  Burns  that  we  can  have  several  traverses  under  this  clause. 

Hagarty,  /.—(After  consulting  with  Mr.  Justice  Barns)  :  These 
pleas  are  already  not  allowable  without  a  Judge's  Ordtr;  but  I 
have  no  objection  to  let  defendant  in  on  the  merits.  Order  granted 
to  set  aside  Judgaient,  and  for  leave  to  plead  upoB  payment  of 
eoata» 


Nbalk  t.  Witbbow. 
Commimon  fe  ezmrnine  ITifnsftet — PublicaiioH, 

HImd  a  eommlwion  to  examis*  wttnepiva  baa  Iwen  nxrmtf  d  and  rrtaraH  Into 
Orart  an  order  n  f«r1«  will  ba  giamad  ftir  rptrniof  tb«  comn«i«H(  >  asd  pnl  II- 
miktxk  of  tha  avidrnoa.  notica  to  tba  o^poidta  |<aTty  batof  required  of  tb«  ihnr 
wbea  coamilmlon  b  to  ba  opvned. 

(Marcb,  1868.} 

Ad  application  was  nade  for  an  order  to  open  a  commission  for 
the  examination  of  witnesses,  obtained  by  the  plaintiff,  which  had 
been  sent  to  England  for  execution  and  had  In-en  returned  by  the 
eommistioner  to  the  Clerk  of  the  Court  of  Common  Pleas. 

Tha  Clerk  of  the  Court  had  been  applied  to  to  appoint  a  time 
for  opening  the  conmission,  that  notice  might  be  given  to  the 
opposite  party,  but  had  refused  to  grant  an  appointment  or  to 
break  the  seal ;  and  plaintiff  now  asked  for  an  order  for  pub!iea- 
tion.  In  suppert  of  the  application  he  oited— Gordon  v.  Fuller, 
6  U.  C.  0.  S.,  174;  Pegg  v.  Pegg,  7  U.  C.  B.,  220;  Davis  v. 
Nicholson,  7  Bing,  848,  &  6  M.  &  Pun,  186;  Mclntyre  v.  Layford 
1  C.  &  P.  606;  Proctor  t.  Lainson,  7  C.  A  P.,  627;  Williams  v. 
Hall,  1  Pi  ice,  93;  and  also  referred  to  2  Geo.  IV.,  cap.  1, 
see.  17  a  18.  Bule  82;  1  Arck.  Practice,  9  ed.  812;  Bagiey's 
Praotlce,  826. 

Burnt,  J, — An  order  may  go  that  the  commission  be  opened  by 
the  master  in  presence  of  the  parties,  and  papev  s  and  evidence 
may  be  examined  by  them  and  if  either  party  be  not  present  the 
master  may  open  the  commission  upon  production  of  a  notice  duly 
served  upon  the  absent  party,  of  the  time  when  the  commission 
was  to  be  opened. 

Order  acoordingly. 

JUDICIAL    COMMITTEE    OF   THE    PAIVY 

COUNCIL. 
WH1TBHAI.L,  Mondag  Feb.  Ibth,  1858. 

Between  John  George  Bowes,  Appellant^  and  the  City  of  Toronto 
Metpcndtntt, 

UrON  AM  ApPSAIi  TEOM  TBI  COTTBT  OF  ErBOR  AHD  ApPBAL  OP 

Uppbb  Cavada. 
R^p^ritd  fiy  Sbwabo  HoaToa,  S9u>vi4iand  Writer* 

Preaent--Tha  Rt  Hon.  the  Lord  Justice  Knight  Bruce ;  the 
Bt  Hon.  the  Chancellor  of  the  Duchy  of  Cornwall ;  the  Rt.  Hon. 
Sir  Bdward  Ryan ;  tha  Rt.  Hon.  the  Lord  Justice  Tamer. 

CounteH  fat  the  Appellant^Th^  Attorney-General  and  Mr.  Os* 
borne. — Soiftolorj— -Messrs.  Braikenridge. 

Countel  for  the  Retpondenl—Mr.  Rolt,  Q.  C,  M.  P.,  Mr.  E.  I 
Lloyd«  (^  C,  and  M..  Lewin.— iSSs/tctCors-^-MesBrs.  Minet  and 
fimilli,.  a  How  RmmI  Street,  London. 


This  case  (in  which  the  appellant's  counsel  were  heard  on  the 
6th,  6th,  and  8th  of  the  present  month)  having  been  called  on  this 
morning. 

The  Lord  Justicb  KniaBT  Bbxjcb  intimated  to  Mr.  Bolt  that 
the  Committee  having  deliberated  upon  the  case  since  it  had  been 
last  before  them,  their  Lordships  did  not  think  it  necessary  to 
trouble  the  respondents*  counsel. 

His  Lordship  then  proceeded  to  deKver  the  following  Judg- 
ment : — 

This  appeal  originates  in  a  suit  which  in  the  year  1858,  was  itt- 
stituted  in  the  Court  of  Chancery  of  Upper  Canada  by' certain  in- 
habitants of  the  City  of  Toronto,  on  behalf  of  themselves  and  all 
other  inhabitants  of  that  city,  against  Mr.  Bowes,  the  appellant 
here,  and  the  Corporation  of  the  City  of  Toronto,  the  respondents 
here.  In  the  course  of  it,  after  Mr.  Bowes  had  answered,  the 
Corporation  was  by  order  substituted  as  plaintiff  for  the  original 
plaintiffs,  and  ceased  accordingly  to  be  a  defendant.  The  order  is 
stated  in  the  fourth  page  uf  the  Appendix.  Witnesses  having  been 
examined  on  each  side,  the  Court,  at  the  hearing,  pronounced  a 
decree  In  favour  of  these  respondents,  which,  affirmed  on  appeal 
in  the  Court  of  Error  and  Appeal  of  Upper  Canada,  by  the  opinions 
of  the  majority  of  the  judges,  has  been  brought  for  final  review 
hither.  The  original  decree,  dated  9th  October,  1854  (it  waa 
made  by  the  chaooellor  and  two  vice  chancellors),  and  the  order 
of  affirmance,  dated  let  March,  1866,  are  to  be  found  in  pages  94 
and  97  of  the  Appendix.  The  appeal  was  fUly  and  ably  argued 
before  us,  on  the  part  of  the  appellant 

The  object  of  the  suit,  attained  by  the  decree,  was  to  charge 
the  appellant  in  favour  of  the  corporation  of  the  city  of  Toronto, 
the  respondents,  %ith  the  amount  of  profit  made  by  the  appellant 
or  the  firm  of  Bowea  and  Hall  (of  which  the  appellant  was  the 
principal  member)  by  means  of  the  acquisition  and  subsequent 
dihposal  of  certain  debentures  issued  by  the  Corporation.  The 
claim  was  grounded  on  the  connection  of  the  appellsnt  with  the 
Corporation,  he  having  been  in  the  year  1860  one  of  the  aldermen^ 
and  throughout  the  years  1851,  1852,  ai.d  1858,  the  Mayor  of 
Toronto,  and  so  a  leading  member  of  corporate  l>ody. 

Though  the  97  pages  of  the  Appendix  eontain  much  XMtter  sub- 
stantially uselei^s,  the  important  facta  are  separable  without  muok 
difficulty  from  the  mass. 

In  the  year  1850,  a  railroad,  now  called  the  **  Ontario,  Simcoe, 
and  Huron  Union  Railroad,"  had  been  authorised,  and  was  con- 
templated and  intended,  if  not  begun  to  be  constructed,  which  was 
generally  supposed  likely  to  be  useful  and  advantageous  to  the 
trade  and  inhabitants  of  Toronto.  The  leading  members  of  the 
Corporation  therefore  seem  to  have  thought  that  the  project  might 
with  propriety  be  assisted  from  their  municipal  tuads.  Accord- 
ingly an  act  of  the  Canadian  Legklature  waa  obtained  (18  &  14 
Vio.  cap.  81),  ofwUok  tkia  is  the  subetance,  so  far  as  ia  now 
material:— 

*<  That  it  shall  and  may  be  lawful  for  the  Mayer,  Aldermen,  and 
Commonalty  of  the  City  of  Toronto,  is  pursuance  ol  any  by-law  of 
the  said  mnnleipal  oorporatien,  in  the  name  or  on  the  credit  and 
behalf  of  the  said  municipal  coloration,  to  issue  debentures  to  au 
amount  not  exceediiif  £100,000,  nor  in  sums  less  than  £5  each, 
for  and  towards  assbting  in  the  construction  of  the  proposed  rail- 
road of  the  said  oompany,  and  to  provide  for  or  secure  the  pay- 
ment thereof  in  such  manner  and  way  as  to  the  said  municipal 
ooiporatiott  shall  seem  proper  and  desirable ;  and  further,  that  it 
shall  and  may  be  lawful  for  the  said  municipal  corporation  of  the 
City  of  Toronto,  and  other  municipal  corporation  within  or  through 
wIaOSO  jusisdiction  the  proposed  railroad  of  the  said  company  may 
pass,  to  assist  otherwise  in  the  eonettuetion  and  forward  ng  of  the 
said  propused  railroad  in  such  manner  as  to  any  municipal  cor- 
poration may  seem  proper  and  desirable  on  grounds  of  public 
utility." 

Then  it  is  enacted — 

**  That  any  other  municipal  corporation  within  or  through  whose 
iorisdiotioa  the  proposed  railroad  of  the  said  company  may  pasa 
"hall  and  may,  for  and  towards  assisting  in  the  construction  of  the 
"aid  proposed  railroad,  issue  debentures  to  an  amount  not  eseeed- 
iog  £50,000,  in  the  same  manner  and  upon  the  same  tctme  as  the 
•aid  muBlgipal  corporatioa  of  Toronte  are  hereby  autkoviscd  to 
do," 
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There  is  a  third  section,  which  is  not  now  material. 
It  became  law  on  the  10th  August,   1850.     And  on  the  25th 
NoTember,  1850,  the  Common  Council  (the  goyerning  body)  of 
the  Corporation  came  to  a  resolution  to  this  effect: — 

*<  Resolred — That  the  sum  of  £25,000  in  debentures,  payable 
twenty  years  after  date,  with  interest,  at  6  per  cent,  per  annum, 
payable  half-yearly,  be  granted  in  aid  of  the  ODtario,  Simcoe,  and 
Huron  Union  Railroad  Company,  on  the  condiUons  set  forth  in  the 
second  clause  of  the  Report,  No.  21  of  the  standing  committee  on 
finance  and  assessment ;  and  in  order  to  extend  the  benefits  of  the 
said  railroad,  to  all  parts  of  the  city,  it  be  another  condition  of 
the  above  grant  that  the  terminus  for  passenger  trains  shall  be 
erected  on  a  portion  of  the  market  block  property,  now  vacant, 
such  portion  to  be  leased  to  the  company  at  a  nominal  rent  for 
ninety-nine  years,  a&d  that  the  line  of  railroad  shall  be  carried 
along  Palace  and  Front  streets,  to  the  full  extent  of  the  city  water 
lots,'* 

And  in  the  next  y^ar  (1851),  on  the  18th  of  August,  the  Com- 
mon Council  adopted  by  resolution  the  report  of  a  select  commit- 
tee of  that  body  (made  in  consequence  of  a  reference  to  the  com- 
mittee), which  leport  was  thus : —  • 

"That  upon  the  most  attentive  consideration  given  by  your 
committee  to  the  propositions  signed  by  Mr.  Arnold,  as  chairman, 
and  after  frequent  interviews  with  the  manager,  as  well  as  with 
one  of  the  contractors  of  the  company,  your  committee  would  re- 
commend tiiat  in  lieu  of  the  propositions  (or  either  of  Uiem)  the 
council  loan  to  the  said  company  their  debentures  to  an  amount  not 
exceeding  £35,000,  payable  in  twenty  years,  with  interest  on  the 
same  payable  half-yearly,  issuable  in  the  same  ratio  as  the  bonus  of 
£25,000,  taking  as  security  for  such  debentures  the  bonds  of  the 
said  company  to  same  amount,  payable  in  ten  years,  with  interest 
half-yearly,  secured  on  the  road,  to  the  satisfaction  of  this  corpor- 
ation, upon  the  recommendation  of  the  city  solicitor. 

"  And  further,  that  it  be  a  condition  to  this  loan,  that  the  road 
from  this  city  to  Lake  Sitiicoe,  or  the  Holland  River,  be  completed 
in  two  years  from  the  1st  of  January  next 

'*  And  further,  that  as  long  as  the  loan  of  £85,000  continues, 
the  Mayor  of  this  city,  for  the  time  being  (if  he  be  not  a  director 
in  any  othdr  company),  be  a  director  in  &e  above-mentioned  com- 
pany ;  if  he  be  a  director  In  any  other  company,  then  any  alder- 
ikian  of  the  city,  for  the  time  being,  to  be  nominated  by  this  council 

to  be  a  director  of  the  said  company." 
On  the  28th  of  June,  1852,  the  Corporation  made  a  by-law,  by 

wMcb,  after  reciting  what  had  taken  place  on  the  25th  of  Novem- 
ber, and  after  certain  other  recitals,  it  is  *<  enacted"  (such  is  the  I  best  course,  that  A  resolution 

term  they  use)  *'  by  the  Mayor,  aldermen,  and  commonalty  of  the  similar  to  the  draft  enclosed. 

City  of  Toronto"— 
«<lst  That  tt  shall  and  may  be  lawful  for  the  Mayor  of  the 

City  of  Toronto  to  cause  any  number  of  debentures  to  be  made  out 

not  exceeding  in  the  whole  the  sum  of  £60,000,  and  to  cause  such 

debentures  to  be  issued  to  the  Ontario,  Simcoe,  and  Huron  Union 

lUilroad  Company,  in  the  proportion  specified  in  the  beforo-re- 

cited  resolution,  as  the  work  on  the  said  road  progresses. 

«<  2ndly.    That  of  the  said  sum  of  £60,000,  the  sum  of  £25,000 

shall  be  as  a  gift  to  aid  in  the  construction  of  the  said  road,  and  the 

remaining  £85,000  shall  be  as  a  loan  to  the  Ontario  Simcoe,  and 

Huron  Union  Railroad  Company ;  and  for  the  seouring  of  the  said 

payment  of  the  said  loan  in  ten  years,  with  interest  at  the  rate  of  6 

per  cent  per  annum,  payable  half-yearly,  the  said  company  shall 

give  to  the  city  of  Toronto  their  bonds,  secured  upon  the  said  road, 

to  the  amount  of  such  debentures  from  time  to  time  issued  to  the 

said  company  on  account  of  the  said  loan. 
*<  Srdly.    That  all  such  debentures  shall  be  under  the  common 

seal  of  the  said  city,  signed  by  the  Mayor  for  time  being,  and  coun- 
tersigned by  the  chamberlain  for  the  time  being  of  the  city  of  Tor- 
onto, and  shall  bear  interest  at  the  rate  of  6  per  cent  per  annum, 

payable  half-yearly  at  the  Bank  of  Upper  Canada — and  all  such 

debentures  shall  be  redeemable  at  the  Bank  of  Upper  Canada  pro- 
vided always  that  none  of  the  said  debentures  shall  be  for  a  less 

sum  than  £25,  ner  payable  at  a  more  remote  period  than  twenty 

years  from  the  issuing  thereof. 
'« 4thly.  that  the  interest  on*the  said  debentures  shall  be  and  the 

same  is  hereby  charged  and  chargeable,  and  shall  be  paid  and 

borne  out  of  the  moneys  which  shall  come  into  the  handUi  of  the 


chamberlain  of  the  said  city  for  the  time  being,  to  and  for  the  usetf 
of  the  said  city. 

"  5thly.  That  for  the  payment  and  redemption  of  th^  principal 
sum  secured  by  the  said  debentures,  there  shall  be  raisec^  levied, 
and  collected,  in  the  year  next  before  such  debentures  respectively 
fall  due,  an  equal  rate  in  the  pound  upon  the  assessed  value  of  all 
rateable  property  in  the  said  city  of  Toronto  and  liberties  thereof, 
over  and  above  oil  other  rates  and  taxes  whatsoever,  sufficient  to 
pay  the  principal  sum  secured  by  such  debentures  respectively  fall- 
ing due  as  aforesaid,  unless  otherwise  provided  for  the  repayment 
of  the  said  loan,  or  any  part  thereof,  by  theO.  S.  &  H.  U.  R.  Com- 
pany, or  by  act  of  the  Mayor,  Aldermen,  and  Commonalty  of  the 
city  of  Toronto,  authorising  the  issue  of  other  debentures  in  lien 
thereof  in  that  behalf  duly  made  and  enacted." 

■This  is  signed  by  the  appellant  as  mayor. 

Much  doubt,  to  say  the  least,  was  entertained  and  expressed  as 
to  the  legal  validity  of  this  bye-law,  and  it  is  very  possible  that  the 
doubt  was  not  without  foundation.  It  is  to  be  collected,  however, 
from  the  materials  in  the  cause,  that  before  the  28th  June — before, 
in  fact,  24th  of  that  month — ^by  arrangements  and  an  agreement 
made  between  the  managing  body  of  the  railroad  company  and 
Messrs.  Story  and  Co.,  who  had  contracted  with  the  company  for 
the  construction  of  the  railroad,  Messrs.  Story  and  Co.  were  to  re- 
ceive, and  had,  as  between  them  and  the  railroad  company,  become 
entitled  to  the  debentures  to  be  issued  under  the  resolutions  of 
November,  1850,  and  August,  1851,  respectively.  The  expressxcn 
"  to  be  issued"  is  used,  because  until  a  time  subsequent  to  the 
28th  June,  1852,  none  as  we  believe,  were  in  fact  issued,  and  on 
that  28th  June,  before  the  making  of  the  bye-law  so  dated,  thefih- 
ance^ommittee  of  the  corporation  received  from  Mr.  Berczy,  acft- 
ing  on  behalf  of  the  contractors  as  wdl  as  of  the  railroad  company 
this  letter,  addressed  to  the  chairman  of  the  committee : — 

<*  Toronto,  June  28,  1852 

'<  Mr.  Alderman  Thompson,  Chairman,  Finance  Committee : 

«  sir, — Oh  the  part  of  the  directors  of  the  Ontario,  Simcoe,  a^d 
Huron  Union  Railroad  Company,  and  the  contractors  of  (he  flafd 
company,  I  beg  intimate  to  you  that  we  are  prepared  t6  fake  the 
debentures  of  the  corporation  under  a  bye-law,  irithont  tiie  totrA 
of  advertising  for  three  months,  and  (o  assume  thd  ehfife  resp6n- 
sibility  of  so  receiving  them. 

«  The  contractors,  acting  under  legal  adricic,  agree  to  ttiiij  wnir^ 
as  the  best  that  can  be  adopted  under  the  peculiar  circumstances  iik 
which  they  are  placed. 

«  Should  the  above  mode  not  be  adopted,  I  subihit,  as  the  neit 

should  be  passed  by  (he  council 

(Signed)  Csarlss  Bxbgst,  President" 

THiat  took  place  in  the  following  month,  on  the  29th  and  80th  of 
July,  1852,  appears  in  the  78th  and  79  pages  of  the  Appendix  in 

these  words : — 
<<  Resolution  of  the  Common  Council  of  the  29th  of  July,  1852 ; — 
« On  the  29th  of  July,  1852,  the  Mayor  communicated  to  the 
council  the  expediency  of  confirming  an  oiFer  which  he  had  made 
to  the  contractors  of  the  Ontario,  Simcoe  and  Huron  Umon  Hul- 
road,  in  consequence  of  some  difficulty  which  had  presented  itself 
in  the  matter  of  the  directors  giving  the  city  security  upon  the 
road  for  the  amount  proposed  to  be  advanced  to  the  directors  by 
way  of  loan,  and  which  offer  the  Mayor  stated  to  have  been  in  sub- 
stance as  follows : — 

«  That  the  contractors  should  agree  to  relinquish  the  grant  of 
£25,000  made  by  the  council  in  aid  of  the  railroad,  which  said 
grant  has  been  transferred  by  the  directors  to  the  contractors,  and 
that  the  directors  should  relieve  the  council  from  the  agreement  to 
loan  the  company  the  sum  of  £35,000  upon  certain  security,  upon 
condition  that  the  council  should  take  stock  in  the  sud  road  to  the 
extent  of  £50,000,  paying  therefor  in  debentures,  at  the  same  times, 
and  in  the  same  proportions  as  the  work  progresses,  as  it  was  agreed 
the  said  grant  and  loan  should  be  advanced— to  i^hich  said  cfontrac^ 

tors  had  assented."  -   .     -.«  ^j 

« Upon  this  communication,  the  Council  adopted  the  fbuoiring 

resolution  :— 

<*  Whereas,  his  worship  the  Mayor  has  informed  this  Council, 
that  the  contractors  of  the  Ontario,  Simcoe  and  Surdn  Union 
Railroad  Company  have  accepted  a  prepotitioa  made  by  him,  sob- 
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ject  to  the  approbation  of  this  Council,  in  view  of  the  difficulties 
which  have  existed  in  the  execution  of  a  norfgnge  bond,  by  wny 
of  security  for  the  loan  of  £35,000  formerly  voted  by  this  Conncil, 
to  the  efl'ect  that  the  contrnctors  f^hall  surrender  the  grant  of 
£25,000  made  by  the  Council  and  transferred  to  such  contractors 
in  part  payment  of  their  contract,  and  also  that  the  directors  bhall 
waive  the  aforesaid  loan  of  £35,000  altogether,  on  condition  that, 
in  Hen  thereof,  the  Council  will  take  stock  to  the  amount  of 
£60,000,  to  be  paid  by  the  issue  of  city  debentures  in  the  same 
proportions  as  the  debentures  for  the  above  loan  and  grant  were 
authorized  to  be  issued." 

**  Be  it  therefore  resolved,  that  the  standing  committe  on  finance 
and  assessment  be  authorized  to  complete  such  arrangement,  pro- 
vided that  no  If  gal  difficulty  shall  occur  in  carrying  out  this  reso- 
lution ;  and  provided  also,  that  no  alteration  shall  take  place  in 
the  conditions  upon  which  a  portion  of  the  market  block  was 
granted  to  the  said  company,  particularly  with  regard  to  carrying 
the  railroad  to  the  eastern  limits  of  the  city  water  lots. 

"This  resolation  was  communicated  to  the  board  of  directors  of 
the  Ontario,  Simcoe  and  Huron  Union  Railroad  Company,  and  tx) 
which  the  following  reply  was  received : — 

<*  Office  of  the  0.  S.  &  H.  U.  R.  Co., 

Toronto,  30th  July,  1852. 
"  To  the  WorshipfVil  the  Mayor  of  Toronto, 

**  SiK, — The  board  of  directors  have  under  consideration  a  re- 
■olntion  of  the  Council,  passed  on  the  29th  instant,  relating  to  a 
proposed  new  arrangment  for  the  issue  of  debentures  to  the  con- 
tvactoTS,  m  n^inute  of  the  finance  committee  thereon,  and  a  letter 
fVom  M.  C.  Story  &  Co.,  stating  their  willingness  to  accept  the 
propositions  embodied  in  the  resolution  of  the  City  Council^first 
flsentloned ;  I  now  beg  to  send  you  a  copy  of  a  minute  made  by 
tb«  directors  of  this  company  in  relation  to  the  documents  referred 
ol: — **    And  the  Common  Council  then 

'*  Resolved — That  the  board  of  directors  agree  to  the  proposed 
Knrangement  between  the  City  Council  and  M.  C  Story  and  Co., 
submitted  in  the  resolution  of  the  City  Council  of  the  2dth  inst, 
without  prejudice  to  the  existing  agreements  between  the  Council 
Mid  tlie  bou^  and  the  contractors,  in  the  event  of  the  one  pro- 
posed not  being  aoeomplinhed ;  and,  further,  without  prejudice  to 
the  other  partb  of  the  said  existing  agreements,  which  are  not  to 
be  affected  in  any  way  by  the  substitution  proposed  for  certun 
parts  of  those  agreements." 

On  the  9th  October  in  the  same  year  an  act  passed  the  Cana- 
dian Legislature  (16  Vict,  cap.  5,  Canada)  which,  after  certain 
recitals,  enacted,  **  That  it  shall  and  may  be  lawful  to  and  for  the 
City  of  Toronto  to  raise  by  way  of  loan  upop  the  credit  of  the  de- 
bantures  hereinafter  mentioned  f^om  any  person  or  perfonp,  body 
or  bodies  corporate,  either  in  this  province,  in  Great  Britain  or 
•laewhere,  who  m^y  be  willing  to  lend  the  same,  a  sum  not  ex- 
ceeding the  sum  of  £100,000  of  lawful  money  of  Canada." 

Section  ^  enacted  **  That  the  sum  of  £50,000,  part  of  the  said 
loan  so  to  be  raised  as  aforesaid,  shall  be  applied  by  the  said  City 
of  Toronto  in  the  payment  of  the  promissory  notes  of  the  said  city 
now  current  in  this  province,  and  in  the  redemption  of  such  of  the 
debentures  of  the  said  City  of  Toronto  as  were  issued  prior  to  the 
passing  of  the  act  passed  in  the  twelfth  year  of  Her  Majesty's 
reign,  and  intituled  An  Act  to  provide  by  one  general  law  for  the 
election  of  municipal  corporations,  and  the  establishment  of  regu- 
lations of  police  in  and  for  the  several  counties,  cities,  towns, 
townships  and  villages  in  Upper  Canada,  and  may  fall  due  within 
the  ten  years  next  after  the  passing  of  this  act. 

'*  Section  4.  That  the  funds  derived  from  the  negotiation  of  the 
said  debentures  so  to  be  appropriated  as  aforesaid  shall,  when  re- 
ceived, be  deposited  by  the  ehamberlain  of  the  said  city  for  the 
time  being  in  the  Bank  of  Upper  Canada,  at  Toronto,  and  only  be 
withdrawn  therefVom  as  they  may  from  time  to  time  be  required 
fbr  the  payment  and  redemption  of  the  said  promissory  notes  and 
debentures  in  the  next  preceding  s^tion  of  the  act  mentioned. 

*<  Section  5.  That  the  sum  of  £50,000,  the  remainder  of  the 
■aid  loan  so  to  be  raised  as  aforesaid  shall  be  applied  in  payment 
of  10.000  shares  of  the  capital  stojk  of  '  The  Ontario,  Simcoe  and 
Huron  Union  Railroad  Company*  lately  purchased  by  the  said 
City  of  Toronto,  under  resolution  of  the  Common  Council  passed 
on  the  29Ui  day  4>f  Jaij,  1862,  in  manner  herein  provided ;  and  it 


shall  be  the  duty  of  the  chamberlain  of  the  said  city  for  the  time 
being  (and  he  is  hereby  anthorised  and  empowered  so  to  do) 
forthwith,  with  the  consent  of  the  holders  thereof,  to  call  in  such 
debentures  of  the  said  City  of  Toronto  as  may  have  heretofore 
been  issued  under  any  bye-faw  of  the  Common  Council  of  the  said 
city,  and  taken  in  payment  of  such  stock,  and  to  substitute  there- 
for BO  much  of  the  funds  received  on  account  of  the  debentures  to 
be  issued  under  this  act  as  may  be  necessary  for  that  purpose." 

Soon  afterwards,  on  the  18th  October  and  1st  November  in  the 
same  year  1852,  the  Corporation  made  two  bye-Taws,  thus  expres- 
sed:— That  of  the  18th  October  recites  the  bye-law  of  the  28ih  of 
June,  the  Act  of  the  18  and  14  Vict.,  cap.  81,  and  much  or  all  of 
the  subsequent  arrangements ;  and  enacts : — 

**Th«t  it  shall  and  may  be  lawful  for  the  Mayor  of  the  paid 
City  of  Toronto  to  subscribe  for,  take,  receive  and  hold  stock  in 
the  said  Ontario,  Simcoe  and  Huron  Union  Railroad  Company  to 
the  amount  of  £50,000,  for  and  on  behalf  of  the  said  City  of  Tor- 
onto; and  for  the  payment  of  the  same  it  shall  and  may  be  lawful, 
and  it  shall  be  the  duty  of  the  said  Mayor,  for  the  time  being,  of 
the  said  city,  to  appropriate  so  much  and  so  many  of  the  said  de- 
bent^es,  anthorised  to  be  issued  under  the  provisions  of  the  bye- 
law  hereinbefore  recited,  as  may  be  requisite  and  necessary  for 
that  purpose,  and  that  the  said  debentures  shall  be  issued  by  him 
for  that  purpose  at  the  times  and  in  the  same  proportions  as  is 
provided  by  the  bye-law  hereinbefore  recited,  subject  however  to 
the  same  conditions  relative  to  the  passenger  terminus  of  the  said 
railroad,  and  the  continuance  of  the  said  railroad  along  Front  and 
Palace  Streets,  as  are  contained  in  the  reciUil  of  the  said  bye-law 
and  the  resolutions  of  Common  Council  of  the  29th  day  of  July 
last." 

'*  That  the  dividends  from  time  time  paid  and  payable  upon  the 
stock  so  held  by  the  said  Mayor,  on  behalf  of  the  said  City  of 
Toronto,  in  the  said  Ontario,  Simcoe  and  Huron  Union  Railroad 
Company,  shall  be  applied  by  the  Chamberlain  of  the  said  city  in 
such  manner  as,  by  resolution  of  the  Common  Council  of  the  City 
of  Toronto,  may  fh)m  time  to  time  be  directed." 

Then  comes  the  bye-law  of  the  1st  of  November,  which  is  termed 
**  An  Act  to  provide  for  the  i«sue  of  £100,000  debentures,  to  con- 
solidate a  part  of  the  existing  debt."  It  recites  a  sufficient  part 
of  what  had  gone  before,  and  then  enacts : — 

'*  1st  That  it  shall  and  may  be  lawful  fbr  the  Mayor  of  the 
City  of  Toronto  to  raise  by  way  of  loan,  fhim  any  persons,  body 
or  bodies,  corporate  or  politic,  who  may  be  willing  to  advance  the 
same  upon  the  credit  ef  the  debentures  hereinafter  mentioned,*  and 
the  special  rate  hereinafter  imposed,  a  sum  of  money  not  exceed- 
ing in  the  whole  the  sum  of  £100,000 ;  and  to  cause  the  same  to 
be  paid  and  applied  in  the  manner  prescribed  by  the  Act  of  the 
Provincial  Legislature  authorising  the  negotiation  of  the  said  loan. 

**  2nd1y.  That  it  shall  and  may  be  lawful  for  the  Mayor  of  the 
City  of  Toronto  to  cause  or  direct  any  number  ef  debentures  to  be 
made  out  for  snch  sum  or  sums  not  exceeding  in  the  whole  the 
said  sum  of  £100,000  as  any  person  or  persona,  body  or  bodies  cor- 
porate or  politic,  shall  agree  to  advance  upon  the  credit  of  such 
debentures  and  the  special  rate  hereinafter  imposed ;  such  deben- 
tures to  be  under  the  common  seal  of  the  said  city,  signed  by  the 
Mayor  and  countersigned  by  the  chamberlain  of  the  city  for  the 
time  being,  and  made  out  in  such  manner  and  form  as  the  Mayor 
shall  think  fit 

**  Srdly  That  the  interest  on  such  debentures  shall  be  payable 
half-yearly,  on  the  1st  of  April  and  1st  of  October  in  each  year, 
at  such  banking  house  or  place  in  London,  or  elsewhere,  as  may 
be  agreed  upon  between  the  Mayor  of  the  said  city  and  the  party 
or  parties  who  may  advance  the  said  loan,  or  any  part  thereof. 

«*4thly.  That  the  principal  sum  of  £100,000  shall  be  made 
payable  at  twenty  years  from  the  1st  day  of  October  1852,  at  the 
banking  house  or  place  in  London,  or  elsewhere  as  may  be  agreed 
upon  as  aforesaid. 

<*  5thly.  That  a  special  rate  of  tenpence  in  the  pound  upon  the 
assessed  value  of  all  rateable  property  in  the  city  and  librties, 
over  and  above  all  other  rates  and  taxes,  shall  be  raised,  levied, 
and  collected  annually  for  the  purpose  of  paying  the  interest  and 
creating  a  sinking  fiind  of  two  per  cent,  for  the  payment  of  the 
principal  of  the  said  loan  of  £100,000,  from  the  year  1852  until 
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the  year  1878,  or  until  theuud  deben tares  shall  be  fully  redeemed 
or  provided  for. 

*<6thly.  That  if  in  any  of  the  years  daring  which  the  sum  of 
tenpence  in  the  pound  special  rate  by  this  act  authorised  to  be 
levied  there  shall  be  any  surplus,  after  puying  the  interest  on  the 
said  loan  and  providing  for  the  sinking  fund  hereinafter  mentioned, 
the  said  surplus  shall  be  invested  wi£  and  added  to  the  said  sinlL- 
ing  fund  for  the  purpose  of  paying  the  said  loan  of  £100,000  se- 
cured by  the  said  hereinbefore  mentioned  debentures." 

It  is  now  necessary  to  revert  to  the  month  of  June,  1852. 

It  appears  that  tho  appellant  who  was  at  Toronto  certainly  on 
the  12th  was  at  Quebec  on  the  24th  of  that  month,  and  bad  then 
and  there  with  a  gentleman  called  HinclLS,  a  person  in  office  and 
a  member  of  the  Canadian  Legislature,  certain  communications, 
the  nature  of  which  may  be  collected  from  the  evidence  given  in 
the  cause  by  Mr.  Hincks  himself,  as  a  witness  on  the  appellant's 
behalf.  It  will  be  sufficient  to  read  some  extracts  from  B£r. 
Hincks'  testimony  in  chief  and  on  cross-eiamination. 

In  page  46  of  the  Appendix,  he  ssys : — 

**  Sometime  in  the  latter  end  of  June,  1862,  soon  after  my  return 
from  England,  Mr.  Bowes  proposed  to  me  to  Join  him  in  purchas- 
ing certain  debentures  cf  the  City  of  Toronto,  then  about  to  be 
issued.  BIr.  Bowes  told  me  that  the  contractors  had  been  trying 
to  sell  them,  but  without  success ;  that  they  would,  he  thought, 
take  80  per  cent,  for  them ;  the  amount  about  to  be  issued  was 
about  £25,000.  I  agreed  to  join  him  in  the  purchase  at  that 
price ;  the  highest  value  of  such  bonds  at  the  time  was  85.  I 
mean  that  purchases  in  small  sums  might  be  made  at  that  price. 
Mr.  Bowes  and  I  had  some  conversation  as  to  the  mode  of  raising 
the  money  to  pay  for  them,  in  case  he  succeeded  in  effecting  the 
purchase ;  he  told  me  that  he  had  sounded  the  cashier  of  one  of 
the  bnnks,  who  hsd  given  him  encouragement  I  told  him  that  if 
I  were  concerned  in  the  operation,  it  would  be  on  the  express  con- 
dition that  the  money  should  be  raised  in  England  ;  that  I  bad  no 
doubt  of  getting  it  for  twelve  months  at  5  per  cent,  per  annum, 
which  wouli  give  us  plenty  of  time  to  dispose  of  the  bonds,  and 
that  if  he  could  secure  the  purchase,  I  would  undertake  the  entire 
management  of  the  transaction.  This  conversation  occurred  on  the 
24th  of  June.  My  reason  for  being  pretty  positive  as  to  the  exact 
d  ly,  is  that  I  examined  the  registry  book  at  Swords'  Hotel,  where 
Mr.  Bowes  usually  stopped,  and  find  by  it  that  he  arrived  in 
Quebec  on  that  day,  and  does  not  appear  to  have  remained  in  town 
over  night.  In  this  way  I  am  enabled  to  state  the  exact  day  on 
which  the  conversation  occurred ;  but,  independently  of  this,  I  can 
state,  from  my  own  recollection,  that  it  must  have  been  about 
that  time. 

**  In  reference  to  what  I  have  eaid  as  to  85  per  cent,  being  ob- 
tainable for  thete  debentures,  when  sold  in  small  sums,  I  wish  to 
add  that  I  do  not  believe  that  more  than  80  could  be  got  for  them, 
when  sold  in  large  sums." 

In  page  49,  in  answei  to  the  question : — 

**  In  the  passing  of  an  act  authorising  the  City  of  Toronto  to 
raise  £100.000  to  consolidate  a  part  of  the  city  debt,  did  yon  take 
any,  and  if  any,  what  part ;  or  did  yon  exercise  any,  what  influ- 
ence upon  any  other  person  in  procuring  that  act  to  be  passed,  or 
had  you  or  the  said  Bowes  any  object  in  procuring  such  act  be- 
cause of  your  interest  in  the  said  debentures  purchased  by  you 
and  him  from  the  contractors  of  the  said  railway  ?" 

He  says: — 

'*  I  was  present  when  the  bill  passed  one  of  its  stages,  and  may 
have  been  at  all  of  them.  I  took  no  part  and  used  no  influence  to 
carry  it  through  the  House  of  Assembly.  I  am  not  aware  of  any 
influence  being  used  by  any  one  to  carry  it  It  was  of  a  similar 
character  to  bills  passed  for  the  same  object  for  the  cities  of  King- 
ston and  Hamilton,  and  I  think  Montreal.  There  was  no  opposi- 
tion to  any  of  these  bills ;  the  object  of  all  was  the  same,  simply 
to  require  a  less  oppressive  sinking  fund  than  that  required  by  the 
Upper  Canada  Municipal  Act  The  City  of  Toronto  would  have  had 
to  borrow  whether  the  new  act  psssed  or  not.  So  far  as  the  act 
legalised  the  debentures  issued  to  the  railroad  contractors,  or  pro- 
vided for  the  Bubittitution  of  other  debentures  for  them,  it  was  in 
consequence  of  a  distinct  understanding  before  the  conclusion  of 
the  purchase  of  the  said  debentures  by  us,  and  at  the  time  of  the 
passing  of  th«  by-law  under  whiob  they  issued,  that  th«  oity  would 


take  the  necessary  steps  to  remove  doubts  as  to  the  legality  of  the 
issue  of  the  debentures.  I  have  no  doubt  that  the  city  could  have 
been  compelled  to  do  so  in  some  way.  After  the  passing  of  the  act 
in  question,  and  after  comments  had  been  made  as  to  the  propriety 
of  legalising  debeutures  which  were  already  in  ciroalation,  the  leg- 
islature on  its  re-assembling  in  1853  confirmed  the  validity  of  de- 
bentures issued  to  the  same  parlies  by  the  county  of  Simcoe,  and 
which  were  objected  to  as  illegal,  and  this  even  though  a  motios  to 
quash  the  bye-law  on  the  ground  of  illegality  was  then  pending  be- 
fore the  courts." 
In  the  page  50  he  is  asked : — 

**  Did  you  or  did  you  not  transmit  to  Mr.  Bowes  any  part  of  his 
share  of  the  proceeds  of  the  sale  of  the  said  debentures  purchased 
by  you  and  htm  in  bil  s  of  exchange  upon  England ;  and  did  you  or 
not  purchase  such  bills  in  the  ordinary  course  of  business  ;  and  . 
where  did  you  purchase  the  same ;  and  why  did  you  transmit  to 
Mr.  Bowes  h*s  share  or  any  part  of  his  share  in  the  profits  of  the 
sai  1  transaction  by  bills  on  England  7" 

He  answers : — 

"  I  did  remit  Mr.  Bowes  a  portion  of  the  profit  realised  by  the 
transaction  on  bills  of  exchange  on  London,  drawn  by  the  Receiver- 
General;  that  excliange  was  sold,  without  any  intervention  of 
mine,  at  the  highest  price  that  could  be  obtained,  and  in  the  usual 
way.  It  was  drawn  against  balances  or  special  funds,  by  tb« 
Receiver-General,  and  it  was  only  when  the  bills  were  brought  to 
me  to  be  countersigned  that  I  became  aware  of  the  sale.  They 
were  sold  to  the  Bank  of  Upper  Canada,  and  drawn  in  favour  of 
the  manager  of  the  branch  of  that  bank  at  Quebec.  When  I  saw 
them,  it  occurred  to  me  that  they  would  be  a  convenient  mode  of 
remitting  to  Mr.  Bowes,  as  exchange  is  usually  higher  in  Toronto 
than  at  Quebec,  and  I  knew  that  Mr.  Bowes  required  exchange  in 
his  businsM.  I  sent  to  the  Bank  of  Upper  Canada  to  buy  the  ex- 
change. I  had  no  interest  in  the  matter ;  I  charged  Mr.  Bowet 
just  what  I  paid,  and  gave  him  either  a  bank  cheque  or  bank  notes 
for  the  balance,  on  his  next  visit  to  Quebec.  Tbe  exchange  was 
endorsed  by  Mr.  Bradshaw,  the  manager  of  the  Quebec  branch  of 
the  Bank  of  Upper  Canada,  in  the  U!iual  way." 

In  page  51,  and  after  it,  there  is  this — 

**  Q. — What  amount  of  debentures  did  Mr.  Bowes  first  propose 
to  you  to  purchase ;  and  was  such  proposal  made  in  writing  or 
verbally,  and  when  and  where  f " 

**  A. — The  proposal  was  made  verbally  to  me  at  Qnebeo.  I  think 
the  amount  spoken  of  was  either  £24,000  or  £25,000.  I  think  that 
we  must  have  had  conversation  at  the  time  with  reference  to  the 
remainder  of  the  debentures,  as  it  was  expected  that  the  railroad 
company  would  get  in  all  £60,000,  which,  under  the  terms  of  their 
agreement  with  the  contractor,  were  to  be  taken  by  them  in  pay- 
ment    The  proposal  was  made  to  me  on  the  24th  of  June,  1862. 

**Q. — Had  you  any  other  and  how  many  conversations  with  Mr. 
Bowes  subsequent  to  the  said  24th  of  June,  on  the  subject  of  these 
debentures,  previous  to  your  finally  agreeing  to  purchase  them  ? 

**  A. — No ;  I  may  have  had  two  or  more  conversations  with  him 
on  the  24th  of  June,  but  he  left  Quebec  either  on  that  day  or  the 
next  I  did  not  see  him  again  for  several  weeks.  1  told  him  then 
(that  is  on  the  24th  of  June),  that  if  the  owners  of  the  debentures 
would  sell  them  at  the  price  which  he  told  me  he  thought  they 
would,  that  I  would  join  him  in  the  purchase. 

**  Q. — After  agreeing  to  the  purchase  of  the  debentures  in  ques- 
tion, did  you  enjoin  secrecy  on  Mr.  Bowes  of  his  or  your  connec- 
tion with  the  purchase,  and  when,  and  from  what  motive,  and  was 
it  in  writing  or  orally  ? 

**  A. — I  have  no  distinct  recollection  of  the  time  or  mode  of  com- 
municating with  Mr.  Bowes  on  the  subject  of  secrecy,  but  I  have 
no  doubt  that  at  some  time  in  tbe  early  stage  of  tbe  transaction  I 
did  impress  upon  him  the  importapoe  of  keeping  the  transaction 
as  a  most  confidential  one.  My  belief  is  that  any  prudent  person 
engaged  in  such  a  transsction  would  adopt  such  a  course ;  but  I 
am  ready  to  admit  that  the  course  pursued  towards  me  by  the 
press  did  infiuence  me  in  wishing  to  prevent  their  obtaining  any 
knowledge  of  my  private  transactions.  I  was  not  influenced  by 
any  feeling  that  the  transaction  was  an  improper  one,  either  on 
the  part  of  Mr.  Bowes  or  myself.  I  mentioned  the  circumstance 
confidentially  to  some  of  my  friends,  and  I  was  aware  that  Mr. 
Bowes  gave  the  same  confidence  to  at  least  one  of  his  friends.    I( 
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iM  th«  custom  of  all  penoDs  who  engage  in  tranaotiona  of  this  na- 
ture to  keep  them  as  secret  as  possible,  and  this  is  one  reason 
whj  the  interyention  of  brokers  is  generally  sought. 

«»Q.— Are  you  aware  that  after  Mr.  Bowes  had  parohased  the 
debentures  in  question,  he  declared  in  a  meeting  of  the  City  Coun- 
cil at  Toronto,  that  he  was  not  interested  in  them,  or  in  thhir  ne- 
gotiation f  Had  he  your  sanction  for  making  such  a  declaration 
in  his  place  as  Mayor  of  the  City  to  the  City  ConncU  T 

"A.— I  have  seen  by  the  newspapers  that  Mr.  Bowes  is  reported 
to  haye  made  such  a  declaration.  He  had  not  my  sanction  for 
making  it  So  soon  as  I  became  aware  that  Mr.  Cotton  and  Mr. 
BowoH  had  qnarrelled,  which  was  aboat  the  latter  end  of  Norem- 
ber,  1852, 1  was  perfectiy  aware  that  the  transaction  conld  not  be 
kept  secret,  and  I  either  directly  or  throngh  a  friend  in  Toronto, 
or  in  both  ways,  authorised  Mr.  Bowes,  and  advised  him  to  stote 
•rery  fact  connected  with  it  My  belief  is,  that  this  must  have 
been  some  time  before  the  declaration  of  Mr.  Bowes  in  the  City 
Council,  alluded  to  in  the  question  I  should  say,  in  conyersa- 
tion  with  Mr.  Bowes  on  the  subject,  he  inyariably  declared  that 
so  Ihr  as  he  was  concerned,  he  had  no  otjection  to  the  transaction 
being  made  public,  but  that  he  knew  that  my  enemies  would 
make  it  a  sul^ect  of  attack  on  me,  and  it  was  for  this  reason  that 
I  was  particular  in  communicating  my  desire  that  he  should  state 
the  whole  matter. 

«*  Q.--H0W  nany  letters  did  you  receiye  on  the  subject  of  these 
debentures  from  Mr.  Bowes,  from  first  to  last  of  this  transaction  ? 
Please  produce  them,  or  accouct  for  not  doing  so,  and  if  you  have 
destroyed  them  state  particularly  when  and  why  t 

"A.— I  receiyed  a  great  number  of  letters  from  Mr.  Bowes 
during  the  latter  part  of  the  year  1862 ;  they  were  on  a  variety 
of  subjects,  and  Mr.  Biiwes  was  in  the  habit  of  writing  on  all 
sntjects  in  the  same  letter.  They  were  principally  on  the  sub- 
ject of  the  Toronto  Bsplanade,  the  Toronto  and  Guelph  Bailway, 
for  which  he  wanted  the  provincial  guarantee,  a  separate  Division 
Court  for  Toronto,  and  other  matters  which  I  do  not  particularly 
reeolleot  I  have  not,  to  my  knowledge,  any  of  Mr.  Bcwes'  let- 
ters in  my  possession.  I  cannot  recollect  the  precise  time  when 
they  were  destroyed ;  but  I  recollect  having  some  of  them  in  my 
possession  in  the  autumn  of  1852,  because  Mr.  Bowes  happened 
to  be  at  my  house,  where  these,  with  other  letters,  were  lying  in 
an  open  desk,  and  he  made  a  remark  upon  the  loose  way  in  which 
I  kept  my  letters,  and  said  that  he  thought  they  ought  to  be  des- 
troyed, and  I  think,  said  that  he  was  in  the  habit  of  destroying 
mine.  I  told  him  then  that  I  would  destroy  any  that  I  had ;  and 
I  Bubsequentiy  destroyed  them  when  destroying  other  letters.  I 
treated  them  just  as  I  do  all  my  private  correspondenoe,  unless 
where  some  special  reason  requires  their  retention.  Mr.  Bowes' 
letters  contained  very  Uttie  on  the  snl^ject  of  this  transaction,  as 
he  took  no  part  whatever  in  the  management  of  it  beyond  ob- 
taining the  oiFer  of  sale  by  the  contractors.  It  is  very  probable 
that  Mr.  Bowes  may  have  written  to  me  on  the  subject  of  the  Bill 
for  the  Consolidation  of  the  City  Debt,  though  I  have  no  recollec- 
tion that  he  did  so.  I  think  that  he  principally  communicated  on 
that  subject  with  Mr.  Attomey-Gtoneral  Richards,  and  that  any 
communications  with  Richards  or  with  me  were  verbal.  Mr. 
Bowes  seemed  anxious  that  th«  City  should  not  be  required 
to  provide  a  sinking  fund.  The  Qovemment  had  fully  considered 
the  subject  of  ^  sinking  fUnd  with  reference  to  the  Consolidated 
Municipal  Loan  Fund  Act  for  Upper  Canada,  and  determined  to 
insist  on  a  sinking  fund  of  a  similar  amount  being  provided  in  all 
the  Corporation  Loan  Acts,  and  this  course  was  followed  in  the 
cases  of  Montreai,  Toronti\  Kingston  and  Hamilton.  Among  the 
letters  fh>m  Mr.  Bowes  which  have  been  destroyed,  must  have 
been  included  any  containing  references  to  the  transaction  in  the 
Toronto  debentures.  I  cannot  possibly  say  how  many  of  these 
letters  had  reference  to  the  debentures. 

**  Q. — ^Were  the  letters  having  reference  to  the  debentures  writ- 
ten to  you  by  Mr.  Bowes,  or  in  the  name  of  Bowes  &  Hall? 

**  A.— They  were  all  in  tho  name  of  Mr.  Bowes  himself;  but  in 
the  letter  acknowledging  the  receipt  of  the  exchange,  he  told  me 
that  the  firm  had  used  it 

"-Q* — Was  that  the  first  occasion  upon  which  the  name  of  the 
firm  appeared  in  connection  wiUi  this  transaction  t 

*^  A.^Yes. 


(« Q. — Did  yon  write  to  Mr.  Bowes  on  the  same  subject,  and 
how  often,  and  were  your  communications  addressed  to  Mr.  Bowes, 
or  to  Bowes  and  Hall  7  Produce  copies  of  all  the  letters  you  so 
wrote  on  the  sulyect  of  these  debentures. 

''  A. — I  wrote  frequently  to  Mr.  Bowes  on  the  sulgeot  of  this 
debenture  transaction,  as  well  as  on  other  matters,  respecting 
which  he  addressed  me.  I  always  addressed  Mr.  Bowes,  and 
not  the  firm  of  Bowes  and  Hall.  I  have  no  means  of  judging 
how  many  letters  I  addressed  to  Mr.  Bowes.  I  was  not  in  the 
habit  of  keeping  copies  of  them,  and  I  very  seldom  keep  a  copy 
of  any  unofliclal  letters.  I  have  a  private  letter-book,  which  is  at 
present  mislaid,  but  I  am  certain  it  contains  no  letter  to  Mr. 
Bowes ;  and  I  have  asked  the  gentleman  who  copied  the  letters 
which  are  in  that  book,  and  he  is  also  certain  that  it  contains  no 
such  letter.  I  am  therefore  convinced  that  I  have  no  copy  of  any 
letter  which  I  have  addressed  to  Mr.  Bowes.  I  have  not  had  any 
letter  copied  in  that  private  letter-book  for  the  last  twelve  months. 
The  book,  I  have  no  doubt,  was  mislaid  when  I  changed  my  resi- 
dence last  summer. 

«  Q..~How  many  letters  had  you  written  to  and  received  from 
Bowes,  on  the  subject  of  the  debentures,  previous  to  your  letter 
of  the  fifth  of  July,  1852,  to  Mr.  Bidout? 

**  A. — I  had  received  one,  and  I  think  hed  written  none. 

**Q. — ^Did  you  write  by  the  same  mail  to  Bowes,  that  is  by  the 
mail  of  the  5th  of  July? 

**  A. — ^Tes,  I  have  no  doubt  that  I  did  so.  I  have  no  copy  of 
that  letter. 

**  Q. — Ln  your  conversation  with  Mr.  Bowes  at  Quebec,  was  it 
agreed  that  you  should  purchase  ^24,000  or  £50,000  of  deben- 
tures? 

*'  My  recollection  is  that  the  sum  was  £25,000.  I  afterwards 
learned  thai  the  amount  at  the  disposal  of  the  contractors  was 
£24,000. 

«Q.— When  were  you  first  informed  that  instead  of  £24,000 
there  were  to  be  issued  to  the  railway  company  £50,000  of  de- 
bentures, being  the  amonnt  subscribed  by  the  Ci^  of  Toronto, 
and  by  whom? 

'*  A. — I  have  no  doubt  that  I  was  informed  by  Mr.  Bowes  im- 
mediately after  the  arrangement  was  effected,  but  I  do  not  recol- 
lect the  precise  time,  but  it  must  have  been  about  the  beginning 
of  August 

<*  Q. — ^Are  you  aware  whether  this  change  was  suggested  by 
Bowes,  and  strenuously  advocated  and  promoted  by  him  in  the 
City  Council  of  Toronto  ? 

**  A. — I  am  not  aware  that  such  is  the  fact  I  have  heard  that 
the  change  was  suggested  by  Mr.  Bercsy,  president  of  the  rail- 
road company.  The  arrangement  was  most  beneficial  to  the  City, 
and  I  am  convinced  that  the  City  will  benefit  to  the  extent  of 
£20,000  by  the  change. 

«  Q. — On  what  day  did  you  definitely  agree  with  Mr.  Bowes  to 
purchase  the  debentures? 

**  A. — On  the  24th  day  of  June  a  conditional  agreement  was 
made,  which  depended  on  the  contractors  being  willing  to  sell  on 
the  terms  stated,  and  on  our  being  able  to  obtain  the  necessary 
Ainds.  The  final  purchase  I  consider  to  have  been  made  when 
Mr.  Bowes  accepted  the  offer  which  he  had  received  about  the 
80th  day  of  June,  and  which,  I  believe,  was  on  the  8th  day  of 
July,  1852,  after  having  heard  from  me." 

In  page  55  he  is  asked : — 

**  Was  it  distinctly  understood  by  Mr.  Bowes,  at  the  time  yon 
agreed  to  join  him  in  the  purchase  of  the  debentures  you  after- 
wards purchased  together,  that  you  expected  to  get  the  money  to 
pay  for  them  from  parties  in  England,  and  that  you  would  com- 
municate forthwith  with  those  parties  ? 

<*  A. — It  was  so  distinctiy  understood.'' 

In  page  57  he  is  asked: — 

**  Was  there  not  a  discusaon  in  the  City  Council  upon  the  lega- 
lity of  these  debentures,  in  which  reference  was  made  to  there 
being  high  legal  opinions  against  the  validity  of  the  bye-law  for 
tiie  issue  of  the  debentures,  which  discussions  were  made  public  ? 
A. — Yes ;  I  believe  such  discussions  took  place,  and  were  made 
public. 

'*  Q.— Is  it  not  true,  that  with  such  doubte  upon  the  legality  of 
these  debentures,  it  would  have  been  hardly  possible  for  you  or 
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Mr.  Boires  to  have  disposed  of  them  without  haTing  them  legal- 
ised ;  and  did  not  Mr.  Bowes  come  to  Qaebee  as  Mayor,  at  the  de- 
sire, or  at  all  events,  with  the  sanction  of  the  City  Coancil,  to  get 
an  Act  passed  legalizing  them  ? 

'*  A. — I  consider  that,  nnder  tiie  oirenmstanoes,  it  was  neees- 
sary  that  the  debentures  shoald  be  legalised.  I  would  never  have 
«ngaged  in  the  transaction,  had  I  not  been  perfectly  satisfied  that 
the  Corporation  of  the  City  of  Toronto  would  be  incapable  of  so 
gross  an  act  of  fraud,  as  to  have  omitted  taking  the  proper  steps 
to  have  the  said  debentures  legalised.  I  am  aw4re  that  Mr. 
Bowes,  when  in  Quebec,  interested  himself  about  the  passing  of 
the  bill,  and  I  have  no  doubt  that  he  had  the  sanction  of  the 
City  Council  in  so  doing ;  but  I  believe  that  be  had  other  business 
for  the  City,  which  more  especially  required  his  personal  attend- 
ance at  QuBbec.  I  refer  particularly  to  the  Toronto  Esplanade." 
In  page  59  he  is  asked : — 

**  What  was  the  exact  profit  made  by  you  and  Mr.  Bowes  upon 
the  purcliase  of  the  £60,000  of  debentures  from  the  contractors  ? 
And  produce  the  account 

"  A. — I  have  no  account  to  produce,  the  result  of  the  operation 
was  that  I  drew  a  bill  of  exchange  on  Messrs.  Glyn,  Mills  &  Co., 
for  the  balance  at  my  credit  with  them,  the  proceeds  of  which 
amounted  to  £8,287  88.  6d.  currency,  one-half  of  which  I  paid  to 
Mr.  Bowes,  as  alrealy  stated. 

*'  Q. — Is  that  not  the  profit  upon  the  sale  by  you  of  the  £100,000 
issued  by  the  City  of  Toronto,  under  the  Toronto  Loan  Act? 

**  A.  —1  consider  that  there  was  a  loss  on  the  sale  of  the  £100,000, 
no  portion  of  such  loan  having  realised  par,  whereas  the  City  was 
paid  par. 

"  Q. — Had  you  taken  £50,000  only  of  debentures  issued  under 
the  Toronto  Loan  Act  in  payment  of  the  debentures  which  you 
purchased  from  the  contractors,  what  then  would  have  been  your 
profit  upon  the  purchase  of  debentures  by  you  and  Mr.  Bowes  ? 
"  A  — Had  I  received  sterling  debentures  in  exchange  for  the 
amount  of  the  debentures  which  were  purchased  from  the  con- 
tractors by  Mr.  Bowes  and  myself,  our  profit  would  have  been 
enhanced  by  the  amount  of  the  loss  sustained  on  the  debentures 
for  which  we  gave  par  to  the  City ;  but  as  we  should  not  have 
received  sterling  debentures  at  all,  unless  we  had  purchased  from 
the  city  at  par,  our  profic  would  have  depended  on  the  price  at 
which  we  could  have  sold  our  currency  debentures  in  Canada ; 
and  as  there  was  a  rapid  advance  in  the  value  of  such  debentures, 
my  belief  now  is,  founded  on  information  received  from  the  brokers 
in  Montreal  with  whom  I  correspond,  and  from  other  sources  of 
information,  that  our  profit  would  probably  have  been  greater  had 
wo  never  interfered  with  the  purchase  of  the  new  city  loan  of 
£50,003." 

Their  Lordships  do  not  see  any  reason  for  not  trusting  Mr. 
Hincks  as  a  witness. 

Mr.  Cotton  more  than  onoe  mentioned  in  Mr.  Hincks'  evidence, 
being  examined  in  the  cause  as  a  witness  against  the  appellant, 
and  cross-examined  for  him,  desposed  thus : — 

**  I  know  Mr.  Bowes,  also  Mr.  Hincks.  Mr.  Bowes  mentioned 
to  me  that  debentures  were  to  be  issued  to  the  directors  of  the 
Northern  Road,  and  that  a  speculation  could  be  made  In  them. 
I  think  this  was  in  February,  1852.  Mr.  Bowes  proposed  that  we 
should  purchase^the  debentures  on  joint  account  This  was  be- 
fore any  issue.  Conversation  took  place  from  time  to  time  to  the 
effect,  that  when  isHued  we  should  make  the  purchase.  It  was 
suggested  that  Mr.  Hinks  should  be  employed  to  negotiate  them. 
I  think  the  proposition  came  f^om  Mr.  Bowes,  but  am  not  sure. 
I  had  a  conversation  with  Mr.  Bowes  in  reference  to  a  proposition 
from  the  contractors,  or  a  negotiation  with  them :  we  partly  agreed 
that  the  debentures  should  be  purchased  from  the  contractors  on 
Joint  account,  at  20  per  cent  discount  Mr.  Bowes  was  the  me- 
dium of  communication.  There  was  no  definite  amount  fixed  be- 
tween Bowes  and  myself  at  first  I  left  that  to  Bowes.  I  had 
communication  with  Mr.  Hincks  before  the  final  arrangement  with 
Mr.  Bowes.  I  cannot  tell  when  my  first  conversation  with  Mr. 
Hincks  was.  It  was  verbal,  and  may  heve  been  a  month  or  six 
weeks  before  the  first  dcbe^iture  wae  deposited.  My  first  inter- 
view was  at  Quebec.  I  had  a  conversation  with  Mr.  Bowes  pre- 
vious to  my  first  communication  with  Mr.  Hincks  relating  to  our 
purchaee  of  th«  debentures,  I  cannot  dlsttnctly  state  its  purport 


Mr.  Bowes  said  he  had  already  communicated  with  Mr.  Hincks. 
When  I  first  spoke  to  Mr.  Hinks,  he  had  acknowledge  of  the  mat- 
ter, or  appeared  to  have.  I  will  not  be  positive  that  I  had  moi^ 
than  two  interviews  with  Mr.  Hinks.  I  may  have  had.  The  last  one 
was  immediately  preceding  the  first  issue  of  debentures.  I  in- 
formed Mr.  Bowes  on  my  return  of  my  eonveraations  with  Mr. 
Hincks. 

"  I  had  conversations  with  Mr.  Bowes  as  to  the  illegality  of  th« 
by-law  of  the  28th  June.  We  proposed  to  get  over  the  difficulty 
by  having  the  debt  of  £100,000  consolidated ;  and  that  by  chang- 
ing them  into  sterling  they  would  be  more  valuable.  This  was 
some  time  in  the  beginning  of  June.  I  can't  be  certain.  I  can'c 
be  positive  whether  I  stated  this  to  Mr.  Hincks.  I  never  applied 
to  Mr.  Hincks  for  the  purpose  of  having  an  act  pas  ed.  It  was 
said  by  Mr.  Bowes  that  Mr.  Hincks'  name  would  have  the  effect  of 
getting  a  better  price  for  the  debentures  than  any  other  person, 
and  that  it  would  be  necessary  to  give  him  an  interest  in  the  deben- 
tures, as  it  would  be  necessary  to  have  his  assistance  to  procure 
an  act  to  consolidate  them.  I  saw  the  letter  from  the  contractors 
of  the  8<  th  June.  I  think  this  was  a  day  or  two  af^er  its  dace. 
Mr.  Bowes  showed  it  to  me  in  his  own  office.  Mr.  Bowes  told  me 
some  time  prior  to  the  date  of  that  letter  that  he  would  propose 
the  offer  of  the  contractors  to  the  finance  committee.  He  soid,  at 
the  same  time,  that  they  could  not  accept  it,  because  they  were 
not  in  a  position  to  raise  the  money  to  buy  them.  He  said  that 
he  would  make  the  proposition  in  order  that  they  might  not  find 
fauH  with  him  hereafter.  This  was  the  only  reason  that  I  recol- 
lected. I  on  one  occasion  took  a  letter  from  Mr.  Bowes  to  Mr. 
Hincks.  Mr.  Hincks  is  resident  at  Quebec.  I  read  that  letter.  It 
was  written  by  Mr.  Bowes.  It  had  reference  to  the  purchase,  of 
debentures.  I  conversed  with  Mr.  Bowes  on  the  subject  matter  of 
the  letter ;  my  conversation  was  with  reference  to  the  mode  of 
raioing  the  money  for  the  purchase  of  the  debentures.  The  letter 
had  reference  to  the  same  subject  It  was  delivered  to  me  open. 
I  sealed  it  in  Mr.  Bowes'  office.  Mr.  Bowes  directed  it  to  be  de- 
lievered  to  Mr.  Hincks.  BIy  communications  were  with  Mr.  Bowes 
alone.  The  name  of  the  firm  was  never  mentioned.  I  under- 
stood that  his  interest  was  individual. 

'*  Crois-ezamined. — I  do  not  think  I  was  one  of  the  first  to  or- 
iginate the  charge  against  Mr.  Bowes.  I  never  did  speak  of  it. 
I  was  in  Quebec  in  December,  I852«  and  when  I  came  up  here 
there  were  placards  about  charging  Mr.  Bowes  with  chiseling  the 
city  out  of  £10,CKK).  I  was  no  party  to  them,  or  any  other  pla- 
ciirds  on  the  subject  I  have  stated  some  parts  of  my  evidence, 
but  I  don*t  recollect  what  part  I  did  state  that  Mr.  Bowes  and 
I  were  to  purchase  on  joint  accounts.  I  mentioned  it  to  Mr.  Meu- 
dell  and  others,  but  I  can't  say  to  whom.  I  did  not  state  that  I 
could  give  evidence  before  the  Committee  of  Council.  I  do  not 
know  how  my  evidence  became  known.  I  was  called  on  to  give 
evidence  before  the  Committee  of  Council.  I  can't  say  how  I  be- 
came to  be  so  called  on.  If  I  did  not  state  before  that  I  was 
chiseled  outof  my  share,  I  state  it  now.  I  took  great  umbrage  at 
my  being  so  chiseled,  but  I  stated  nothing  about  it  I  may  have 
stated  that  I  carried  a  letter  from.3owes  to  Hincks. 

**  The  loss  of  the  Guelph  contract  was  not  the  cause  of  my 
umbrage.  It  was  one  amongst  many  others.  I  brought  nn  action 
of  slander  against  Mr.  Bowes,  but  that  action  had  no  reference  to 
the  loss  of  the  contract.  I  have  a  strong  feeling  sgainst  Bowes. 
I  can't  tell  exactly  the  period  of  my  first  interview  with  Bowes 
about  the  debentures,  but  I  think  it  was  six  months  prior  to  the 
30tb  June.  I  am  certain  it  was  three  months  prior  to  that  date. 
I  cannot  tell  when  we  agreed  to  purchase  on  joint  account  I 
can't  tell  how  long  prior  to  the  80th  June  that  was.  I  have  not 
the  slightest  idea.  It  was  definitely  agreed  that  Bowes  and 
I  should  purchase  on  joint  account  and  that  we  should  get  Mr. 
Hincks'  assistance.  Mr.  Bowes  told  me  he  had  written  to  Dunn 
and  Wilson,  and  shewed  me  the  letter.  We  had  agreed  to  buy 
them,  if,  as  the  work  went  along,  we  should  think  it  prudent  I 
never  spoke  to  the  contractors  on  the  subject  I  saw  the  contrac- 
tors at  Bowes'  office  about  the  day  the  letter  of  the  80th  June  was 
written.  It  was  thought  better  that  I  should  not  speak  to  the 
contractors.  It  was  thought  better  to  leave  the  matter  in  Bowes' 
hands.  I  did  not  think  it  wrong  then  that  the  Mayor  should 
make  the  purchase.    The  object  or  applying  to  the  finanoe  com? 
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mlttee  was  to  avoid  any  blame  being  attached  to  Bowes'  there- 
after. I  was  then  in  negotiation  with  the  contraotors  of  the 
Northern  Road  abont  some  other  matters,  and  it  was  thought 
better  not  to  meddle  in  this. 

<*  It  was  finally  agreed  that  Bowes  and  I  should  pnrohase  when 
we  learned  that  the  contractors  would  sell  at  20  percent  discount. 
This  was  a  month  prior  to  the  80th  June.  This  was  after  I  had 
seen  Mr.  Hincks.  When  I  saw  Mr.  Hincks,  Bowes  and  I  wsto  the 
only  parties  interested.  I  do  not  know  how  far  I  stated  this  to 
Mr.  Hincks,  but  so  far  as  I  know,  Mr.  Hincks  had  no  reason  of 
any  kind  to  form  any  other  opinion  than  that  Mr.  Bowes  and 
myself  were  exclusively  interested. 

*'  After  the  contractors  agreed  to  take  80  cents,  on  the  dollar, 
Mr.  Bowes  requested  me  to  take  a  letter  to  Quebec,  to  get  Mr. 
Hincks  to  give  directions  to  the  Bank  to  advance  money  for  me 
and  Mr.  Bowes,  on  the  debentures  being  deposited  in  the  bank.  I 
delivered  the  letter  to  Mr.  Hincks.  He  read  it,  and  told  me  that 
■he  would  telegraph  and  write  to  Mr.  Ridout  to  make  the  matter 
all  right. 

<*  It  was  understood  thai;  Mr.  Hincks  was  to  have  a  Bhare  for 
negotiating  the  debentures,  the  nett  proceeds  after  that  were  to  be 
divided  between  Bowes  and  myself.  I  made  no  arrangement  with 
Mr.  Hincks.  Mr.  Bowes  did  that.  I  don't  know  when  the 
arrangement  was  made  with  Mr.  Hincks.  I  don*t  know  that  any 
such  arrangement  was  ever  made. 

<*I  only  heard  it  from  Bowes.  He  never  stated  to  me  the 
amount  to  be  paid  to  Hincks. 

*<  There  was  no  arrangement  as  to  raising  the  funds  other 
than  I  have  stated.  When  I  returned,  I  told  Mr.  Bowes  that  Mr. 
Hincks  said  it  was  all  right. 

*'  I  can't  say  when  I  had  the  conversation  with  Mr.  Bowes  as  to 
the  illegality  of  the  bye-law  of  the  28th  of  June.  We  had  several 
oonversataons  before  and  after  the  28th  June.  Our  arrangement 
for  an  application  to  consolidate  the  debt  was  previous  to  the  28th 
June.  I  don't  recollect  that  our  arrangement  on  the  subject  was 
oommonicated  to  Mr  Hincks.  My  fint  conversation  with  Mr. 
Hincks  was  a  casual  one  relating  to  the  probability  of  the  purchase 
of  the  debentures.  That  was  the  whole  purport  of  our  conversa- 
tion. I  don't  recollect  distinctly  what  did  pass.  There  was 
nothing  of  moment  My  second  interview  was  on  the  subject  of 
Bowes'  letter  about  raising  the  money.  He  said  that  it  would  be 
all  ready.  I  always  talked  as  if  Bowes  and  myself  were  the  pur- 
chasers. I  may  have  had  conversations  since,  but  I  do  not  recol- 
lect when  or  where.  I  understood  that  the  otfer  was  to  be  made 
to  the  finance  committee.  I  remember  the  purpk)rt  of  my  conver- 
sation, but  I  cannot  tell  the  date.  It  was  before  the  letter  of  the 
80th  June  came  from  the  contractors,  but  I  can't  say  how  long. 
When  Mr.  Bowes  wrote  to  Quebeo  by  me  we  did  not  discuss  the 
terms.  The  draft  of  the  letter  was  written  when  I  came  to  the 
office.  I  have  not  yet  discovered  that  I  i^as  not  a  purchaser.  I 
have  not  yet  discovered  that  I  am  not  to  have  my  share.  I  never 
knew  that  Mr.  Bowes  intended  to  deprive  me  of  my  interest  until 
I  heard  his  evidence.  I  had  reason  to  think  so  from  his  acts,  but 
never  knew  it  till  I  heard  his  evidence.  I  thought  from  the  hostile 
course  he  was  pursuing  towards  me  that  he  would  try  to  cheat 
me.  I  did  not  make  any  claim  because  I  was  waiting  for  the 
result  of  this  suit  I  do  not  know  when  the  bill  was  filed.  I 
believe  that  Mr.  Bowes  has  received  the  money,  but  being  on  bad 
terms,  and  finding  now  a  clamour  in  town  about  it,  I  do  not  see 
fit  to  make  an  application  to  him.  I  was  not  a  party  to  posting 
placards  ab*)ut  the  matter  against  Mr.  Bowes.  I  never  did  say  to 
any  person  that  I  could  have  been  a  witness  for  the  city  against 
Bowes.  There  was  a  definitive  agreement  Uiat  the  debentures 
should  be  purchased  by  Mr.  Bowes  and  myself. 

**  Re-examined,— "PrioT  to  the  letter  of  the  80th  June  I  had  no 
eommunioation  with  Mr.  Hincks  as  to  raising  the  money :  but  Mr. 
Bowes  informed  me  that  he  had  made  such  arrangements  three 
weeks  or  a  month  prior  to  my  taking  the  letter  to  Quebec.  A  few 
days  prerious  to  my  going  to  Quebec,  Mr.  Bowes  told  me  that  the 
engineer  had  given  his  certificate,  and  that  he  would  delay  the 
issue  of  the  debentures  till  Mr.  Hincks'  letter  to  the  bank  should 
arrive.  When  we  first  talked  of  purchasing  the  debentures,  Mr. 
Bowes  told  me  that  he  had  written  to  Wilson  and  Dunn,  and  that 


Dunn  had  offered  to  negotiate  the  debentures  on  good  terms :  in 
fact  not  to  charge  anything  for  the  business.  Mr.  Bowes  shewed 
me  a  letter  from  Mr.  Wilson  or  Mr.  Dunn,  I  won't  be  sure  which. 
The  application  to  Dunn  and  Wilscn  was  for  our  mutual  benefit  in 
the  negotiation  of  the  debentures.  It  was  not  agreed  between 
Bowes  and  myself  what  share  Mr.  Hincks  should  have.  My 
impression  and  I  think  Mr.  Bowes'  too,  was,  to  give  Mr. 
Hincks  whatever  he  would  demand  for  the  job.  Some  time  pre- 
vious I  had  conversation  with  Mr.  Hibcks  as  to  the  negotiation  of 
some  debentures  in  England.  Nothing  was  done,  it  was  merely  a 
matter  contemplated.  We  contemplated  having  Mr.  Hincks' 
assistanoe  fkom  the  first  We  could  not  have  raised  the  necessary 
amount  ourselves.  I  would  not  have  entered  into  the  arrangement 
for  a  purchaser  if  I  had  not  had  assistance  from  some  person.  We 
never  contemplated  raising  the  funds  ourselves.  I  had  a  letter 
from  Mr.  Hincks  as  to  Uie  negotiation  of  prerious  debentures 
belonging  to  myself.  They  were  municipal.  I  cannot  say  of 
what  municipality.  He  offered  to  negotiate  them  at  one  per  cent 
I  shewed  the  letter  to  BIr.  Bowes.  Mr.  Hincks  said  the  deben- 
tures were  worth  95  par.  payable  im  London ;  at  least  he  proposed 
that  as  a  limit 

« Per  Cur. — It  was  definitely  arranged  that  Mr.  Bowes  and 
myself  shenld  purchase  the  debentures  on  joint  account;  it  was 
before  this  that  the  application  was  made  to  Mr.  Dunn  and  Mr. 
Wilson;  about  a  month  or  two  before  this.  I  have  a  dear  recol- 
lection of  seeing  Mr.  Dunn's  or  Mr.  Wilson's  answer,  but  I  cannot 
say  which,  and  I  may  have  seen  both.  This  was  before  the 
arrangement  was  concluded,  perhaps  a  month  previous.  I  cannot 
say  whether  I  saw  the  letters,  or  heard  their  contents  from  Mr. 
Bowes.  I  had  not  arranged  vrith  Mr.  Bowes  what  Mr.  Hincks 
was  to  receive  for  his  assistance.  We  have  had  communication 
about  it,  and  it  was  supposed  that  Mr.  Hincks  might  require  a 
third  or  one-half.  When  I  left  Toronto  with  the  letter,  I  had  tho 
full  belief  that  I  was  to  have  half  of  what  Mr.  Bowes  received, 
and  remained  under  that  impression. 

{To  be  concluded  m  our  next.) 
SHORT    NOTES    OF    DECIDED   CASES. 

B]f  C.  RoBiXMH,  Esq.,  BarrieUr'at-Lcno,  Reporter  to  the  OmrL 


QUEEN'S   BENCH, 
Hilary  Tttrn,  1868. 

I5  Flbmino  V.  McNauohtsh,  a  debtor  had  mortgaged  his 
personal  property,  including  the  stock  on  his  farm,  his  tools, 
household  furniture,  crops  in  the  ground,  &c,  and  specifying 
articles  of  the  most  minute  and  trifling  character,  all  to  secure 
a  debt  very  small  in  proportion  to  the  value  of  the  goods, 
and  made  payable  at  the  expiration  of  a  year.  No  eridence  of 
value  was  given,  and  the  bona  fides  of  the  debt  was  admitted,  but 
it  was  contended  at  Nisi  Prius,  and  held  by  the  Court  upon  motion 
for  a  new  trial,  that  it  should  have  been  left  to  the  Jury  to  say 
whether  these  circumstances  were  not  sufficient  to  shew  that  the 
assignment  was  made  not  merely  to  secure  the  assignee,  but  for 
the  purposes  of  the  debtor,  so  far  as  regarded  the  whole  or  a  large 
portion  of  the  goods,  and  to  shield  his  property  from  other  creditors. 

The  same  objection  appeared  to  the  assignment  in  Balkwsll  v. 
Bbodomb.  There  the  sssignor  being  indebted  in  a  large  amount 
as  indorsee  for  others,  and  in  a  small  sum,  not  exceeding  £160, 
on  his  own  account,  assigned  all  his  property,  real  and  personal, 
including  land  sworn  to  be  worth  about  £1500,  in  trust  to  pay, 
first  the  sums  owing  himself,  and  specified  in  a  schedule,  and 
next  the  other  creditors  who  should  come  into  the  assignment  A 
rerdict  was  found  for  the  plaintiff,  but  the  Court  thought  the  cir- 
cumstances gave  such  strong  ground  to  suspect  that  the  few  direct 
claims  of  small  account  had  been  made  a  pretence  for  tying  up  the 
debtor's  whole  property,  and  putting  it  out  of  the  reach  of  the 
largest  class  of  his  creditors,  that  it  was  desirable  to  have  the 
opinion  of  another  jury,  and  a  new  trial  was  granted,  with  costs 
to  abide  the  event  In  this  case  it  was  also  held  that  the  assign- 
ment, exeouted  before  the  passing  of  20  Vic,  cap.  8,  vaa  not 
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aToided  by  a  delay  of  eight  days  ia  registering  it,  and  that  the 
affidavit  of  bona  fides  made  by  one  of  the  assignees  was  a  sufficient 
compliance  with  the  Acts. 


In  Hall  ▼.  McKinxon,  a  question  aro^e  upon  the  provision 
of  the  C.  L.  P.  A.,  sec.  224,  requiring  notice  of  title  to  be  given  by 
defendant  in  ejectment.  The  defendant  in  this  case,  besides  de- 
nying the  plaintiff's  title,  claimed  title  in  himself  under  a  lease, 
and  at  the  trial  desired  to  shew  that  he  had  been  in  ad? erse  pos- 
session of  the  land  for  twenty  yearb.  The  Chief  Justice  of  the 
Common  Pleas  considered  that  it  was  not  competent  for  him  to 
give  such  evidence,  the  effect  of  which  would  be  to  establish  a 
title  in  himself  different  from  that  set-up  in  his  notice.  The  case 
came  up  in  Term,  but  was  decided  against  the  plaintiff  on  another 
ground,  so  that  it  became  unnecessary  to  determine  this  point 
The  Chief  Justice,  however,  expressed  his  opinion  that  the  defen- 
dant was  at  liberty  to  set  up  his  possession,  in  order  to  defeat  or 
deny  the  plaintiff's  title  by  shewing  that  he  had  lost  it  by  allowing 
himself  to  be  dispossessed  for  twenty  years.  jBurns^  J,,  thought 
that  the  point  might  admit  of  question. 

Im  Coltkan  ▼.  Browk  it  was  held  that  in  these  notices  of  title  it 
is  insufficient  to  state  how  the  party  claims,  as  by  conveyance, 
descent,  &o.,  and  from  whom,  without  going  back  to  the  origin  of 
the  title  and  tracing  it  from  the  title.  See  also  Canada  Company 
T.  Weir,  7  C.  &  P,  841,  and  Grace  v.  Whitehead,  V.  C.  K.  60,  the 
only  cases  yet  reported  upon  the  construction  of  this  enactment. 

On  appeal  from  the  County  Court  of  Oxford  the  obligations  of 
Bailway  Companies  with  regard  to  fences  under  the  14  &  15  Vic, 
cap.  67,  sec.  1 8,  were  fully  considered.  The  plaintiff  in  his  decla- 
ration, charged  that  the  defendants  constructed  their  Railway 
across  his  lands,  separating  one  portion  from  another,  and  that  it 
thereupon  became  their  duty  to  erect  and  maintain  fences  and  farm 
crossings,  as  required  by  sub  s.  1  of  the  clause  referred  to,  yet  that 
they  neglected  to  do  so,  whereby  he  had  been  deprived  of  the  use 
of  his  land,  and  his  crops  injured  by  cattle  getting  in  &c.  It  was 
held,  reversing  the  judgment  of  the  Court  below,  given  in  favor  of 
the  plaintiff  on  demurrer,  that  the  declaration  shewed  no  cause  of 
action,  that  sub  sb.  1  and  2  of  sec.  13,  must  be  taken  as  distinct 
provisions,  having  in  view  different  objects,  the  first  to  compel  the 
Company  to  fence  in  their  Railway  irack,  to  keep  cattle  from 
getting  upon  it  and  being  injured  while  the  trains  were  running ; 
the  second  to  oblige  them  to  separate  not  only  their  track,  but  any 
other  lands  which  they  might  take,  for  stations,  &c.,  from  the 
adjacent  lands  of  private  proprietors,  so  that  the  latter  might  not 
be  exposed  to  trespasses  by  cattle  coming  in  from  the  lands  of  the 
Company.  For  injuries  to  cattle  upon  the  track  they  would  be 
liable  under  the  first  sub-section,  as  soon  as  they  had  begun  to  run 
their  trains,  the  intention  being  to  prevent  the  Railway  from  being 
used  without  these  precautions ;  but  under  the  second  sub-section 
no  liability  could  attach  until  six  months  after  the  land  had  been 
taken,  and  a  request  made  by  the  proprietor  to  fence.  In  this 
case  the  injury  complained  of  was  within  the  latter  provision,  and 
as  it  was  not  averred  that  the  six  months  had  elapsed,  nor  that 
any  request  had  been  made,  the  declaration  was  held  insufficient 
— Elliott  V.  The  Buffalo  and  Lake  Huron  R,  W,  Co, 

In  Harrison  and  thb  Town  Council  o?  Owen  Sound,  the 
Town  Council  had  passed  two  By-laws,  one  to  **  license  and  regu- 
late Inns,"  the  other  for  regulating  the  duties  of  tavern  Inspectors. 
By  the  first  it  was  provid^  that  each  person  obtaining  an  Inn 
license  should  pay  £10,  over  and  above  the  Imperial  duty  of  £2  6a  ; 
and  the  second  by-law  directed  that  the  Inspector  should  be  enti- 
tled to  receive  certain  fees  from  each  applicant  for  making  his 
inspection  and  granting  a  certificate.  Neither  of  these  By-laws 
was  submitted  to  the  electors,  and  it  was  contended  that  this  was 
requisite  under  the  fourth  clause  of  16  Vic,  ch.  184,  because,  t'nc/ti- 
diny  the  Imperial  duty,  they  imposed  for  each  license  a  greater  sum 
than  £10.  That  clause  enacts  that  no  By-law  **  made  under  the  au- 
thority of  this  Act,  which  shall  require  the  payment  of  a  greater  sum 
than  £10  per  annum  for  any  license,  shall  have  force  or  effect 
unless  adopted  and  approved  of  by  the  electors  in  the  manner 
directed.    It  was  held  howoTor  that  both  By-laws  were  good ;  that 


the  £10  was  to  be  considered  as  exclusive  of  the  Imperial  duty ;  and 
that  the  second  By-law  was  not  within  the  Act,  the  sums  given  by 
it  being  merely  fees  for  services  rendered,  not  a  duty  charged  for 
the  license. 

In  this  case  on  the  first  day  of  ^e  election  no  votes  were  ten- 
dered  for  more  than  hour,  but  afterwards  on  the  same  day  the 
voting  again  commenced,  and  was  continued  until  the  time  for 
closing  the  polL  The  Returning  Officer  then  declared  the  election 
closed,  and  revised  to  open  the  poll  the  second  day,  alleging  as 
his  reason  that  more  than  an  hour  had  elapsed  during  the  first  day 
without  receiving  a  vote.  The  learned  Judge  of  the  County  Court 
held  that  the  construction  put  upon  the  Statute  (12  Vic,  cap.  81, 
sec  169)  by  the  Returning  Officer  was  wrong,  ana  the  election  ille- 
gal, and  on  appeal  to  the  Court  of  Queen's  Bench  this  decision  was 
confirmed.  The  meaning  of  the  clause  is  that  the  poll  shall  be 
kept  open  until  four  o^clook  on  the  first  day,  and  may  then  be  closed 
if  no  voter  shall  come  up  for  an  hour  after  the  last  vote  has  been 
given,  and  if  the  Returning  Officer  shall  see  that  all  the  electors 
have  had  a  fair  opportunity  of  being  polled.  Reyina  et  rel ;  Oreely 
V.  Gilbert^  Township  Councdlor  for  Mosquito  J}ay  Ward  in  Sophias^ 
bury,  and'Salitbury  Reiuminy  Officer, 


In  Sinclair  v.  Robson,  the  promissory  note  sued  upon  was 
payable  at  a  bank.  The  plaintiff,  an  indorsee,  took  it  up  there  on 
the  last  day  of  grace,  and  at  five  o'clock  on  the  same  day  sued  out 
a  capiat,  and  arrested  defendant,  the  maker.  It  was  held  that  the 
note  became  payable  at  three  o'clock,  and  he  was  therefore  not  too 
soon ;  and  it  would  seem  from  the  judgment  that  under  14  &  16  Vic, 
ch.  94,  sec.  1,  the  same  law  applies  where  the  note  is  payable 
generally,  not  at  a  bank. 


In  Hatton  t.  Thb  Bxacon  Insttrancb  Company,  one  of  the 
oottditions  in  the  Policy  upon  which  the  plaintiffs  sued  Was,  that  in 
case  of  any  assurance  with  any  other  office,  notice  should  be  given 
to  the  defendants,  and  such  insurance  indorsed  on  the  policy 
granted  by  them.  The  plaintiff  had  so  far  insured  with  another 
Company,  that  he  had  paid  the  premium  to  their  agent,  and  pro- 
cured from  him  what  is  commonly  called  an  interim  receipt  The 
question  was  whether  this  constituted  an  insurance  within  the 
meaning  of  the  condition,  and  it  was  held  that  it  did. 

CORRESPONDENCE. 

^■^M^^—— ^^M^— ^^^^^■^.■i   ■»    ■   ■  ■— — ^—^1— ^^— ■^■^1^—^^M^^  — I  -  I-  ■         T   — ■  1  -      I  I         ■  ■  I     -r  --ri ■— ' 

To  ike  Editors  of  the  Law  Journal, 
Gentlemen, — May  I  request  your  answer  to  the  following : 

1.  Suppose  a  man  gives  a  chattel  mortgage  for  four  months, 
and  at  the  expiration  of  that  time  does  not  take  the  property 
nor  renew  the  mortgage,  can  the  property  be  taken  then  in 
execution  ? 

2.  Also  is  it  legal  for  a  man  to  give  goods  and  chattels  to 
the  amount  by  valuation  $300,  to  secure  a  debt  of  $100,  to 
the  damage  of  execution  cre'ditors, — if  not,  what  steps  should 
a  bailiff  take  to  make  execution  7 

3.  Also  if  four  judgments  are  obtained  against  a  man  in 
one  day,  all  to  be  paid  forthwith  on  a  certain  day, — and  exe* 
oution  issues,  but  only  half  the  debt  and  ooste  made,  how  is 
the  money  to  be  divided,  whether  equal  according  to  claim  or 
according  to  the  number  that  the  suit  bears  on  the  procedure 
book?    Your  answer  to  the  above  will  oblige  a  subscriber. 

Jambs  F.  Elliot, 
Cflerk,  Division  Court,  Warwick, 


[1st.  It  is  the  generally  received  opinion  that  a  mortgage  ia 
good  for  one  year,  as  against  creditors  if  bona  fide  filed  as 
the  law  directs,  although  the  time  for  payment  expires  within 
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the  year  and  the  mort|i^gee  neither  takes  poeseseion,  nor  eells. 
But  the  point  is  not  free  from  doubt.  The  continued  posses- 
sion is  not  consistent  with  terms  of  mortgage. 

2nd.  A  mortgage  such  as  yon  describe  is  good.  The  bailiff 
has  no  right  to  seize  the  goods  without  paying  the  amount  of 
the  mortgage.  If  however,  the  value  of  the  goods  mortgaged 
greatly  succeed  the  sum  for  which  they  are  given  as  security 
this  is  some  evidence  of  fraud  to  be  tried  by  a  jury. 

3rd.  The  first  execution  placed  in  the  Sheriff's  hands  must 
be  satisfied,  then  the  second,  Jbc,  although  all  placed  in  the 
Sheriff's  hands  on  the  same  day.  There  is  no  rateable  divi- 
sion of  proceeds  among  execution  creditors ;  but  if  instructions 
given  were  at  same  time  for  issue  of  all  the  executions,  the 
Clerk  should  hand  them  io  Bailiff  according  to  number  in  pro- 
cedure book. — Eds.  X.  /.] 


7h  the  Editors  of  tJie  Law  Journal^  Toronto. 

Port  Albrit. 
OiNTLRVKN : — I  submit  a  few  questions,  which  I  will  thank 
you  to  answer  through  the  Journal. 

I  am  Gentlemen,  yours  truly, 

J.  COOKI. 
Clerk  o/e  D.  C,  Huron  ^  Bruce. 

1.  Has  a  Municipal  Council  authority  to  collect  the  total 
amount  of  Special  School  Tax  from  the  resident  rate-payers 
in  the  first  place,  and  afterwards  in  proportion  from  Non 
Residents  / 

2.  Can  a  Municipal  Council  pass  a  resolution  to  allow  each 
Councillor  payment  for  letting  out  passing  jobs? 

3.  If  a  Resident  Rate-payer  holds  separate  parcels  of  land 
n  the  Township  in  which  be  resides,  should  the  commutation 
for  Statute  Labour  be  charged  upon  each  separate  parcel,  or 
npon  the  aggregate  only  7 

4.  Is  the  Clerk  of  a  Division  Court  obliged  to  issue  Writ  of 
Execution,  when  the  time  granted  by  the  Court  shall  hare 
expired,  without  special  orders  from  the  Judgment  creditor? 
Can  the  Clerk  refuse  to  issue  the  writ  unless  he  receives  the 
accessary  costs  ? 

5.  Is  there  any  work  published  in  AsqMntte  form  relative  to 
he  duties  of  Clerks  of  Division  Courts  ? 

Is  there  a  work  called  "  De  Lolme  on  the  Constitution,' 
and  what  is  its  cost? 


[We  must  request  correspondents  to  ask  of  us  only  such 
questions  as  are  of  general  importance,  and  not  to  prevent  us 
with  an  omnium  gaiherum  such  as  the  foregoing. 

We  shall  on  this  occasion  do  what  is  desired  of  us  without 
in  the  slightest  degree  intending  to  create  a  precedent. 

1.  We  do  not  clearly  comprehend  this  question.  If  the 
total  amount  of  the  School  tax  be  collected  from  residents  we 
can  not  see  by  what  means  a  flerwards  a  proportion  qfitcBn  be 
collected  from  non-residents.  For  the  general  information  of 
our  correspondent,  we  would  state  that  it  is  one  thing  to  im 
pose  a  rate  and  it  is  another  to  enact  it — that  a  by-law  impos- 
ing a  rate  for  School  purposes  ought  to  embrace  all  rated 
rated  property  whether  real  or  pesonal — whether  belonging 


to  residents  or  non-residents ;  and  that  a  by-law  imposing  a 
rate  on  the  property  of  residents  only  or  of  non-resi<1ents  only 
is  bad.  (In  re  de  la  Haye  v.  the  Gore  of  Toronto,  2  U.  C.  C. 
P.,  317.)  With  refipect  to  the  collection  of  a  rate  legally 
imposed,  the  proportion  due  by  residents  in  respect  of  their 
property  may  be  first  collected  and  afterwards  the  remaining 
portion  due  by  non-reeidents  in  respect  of  their  property.  (13 
&  14  Vic,  cap.  48,  sec.  11,  sub  sec.  1, 11,  and  16  Vxc,  cap* 
185,  sec.  22.) 

2.  Certainly  not. 

3.  The  commutation  is  to  be  charged  against  each  separate- 
lot  according  to  its  assessed  value.  The  owner  has  no  right  to 
claim  to  have  his  lots  valued  according  to  their  aggregate 
value.  (16  Yic,  cap.  182,  sec.  38.  Canada  Co.,  v.  Howard  9 
U.  C.  Q.  B.,  654.) 

4.  He  is  not  obliged  to  issue  execution  without  order  from 
judgment  creditor.  This  order  may  be  general  given  when 
suit  is  entered  or  special  and  given  at  any  time  after  suit  com- 
menced. The  Clerk  may  refuse  to  issue  the  execution  until 
paid  the  fees  thereof  in  the  first  instance  by  the  plaintiff.  (D.C. 
Act,  sec.  14.) 

5.  There  is  no  such  work  yet  published  in  separate  form. 
6«  There  is  a  work  called  De  Lolme  on  the  English  CunstL 

tiotion,  but  copies  of  it  are  not  easily  obtained.    Our  copy  is 
London,  1810,  and  cost  two  guineas. — Eds.  L.  J.] 


7b  the  Editors  of  the  Law  Jottmal, 

BeamsviUe,  2nd  March,  1858. 

Gbntlimik, — ^AUow  me  to  trouble  you  again  in  regard  to  the 
Statute  20  Vic.  cap.  69.  Does  the  Statute  require  a  By-Liw 
passed  for  closing  up  and  conveying  an  original  allowance  in 
lieu  of  an  old  travelled  road,  after  being  surveyed  and  reported 
upon  by  the  Surveyor  as  sufficient  for  public  use,  to  be  sub- 
mitted to  the  County  Council  to  pass. a  By-Law  to  confirm  the 
same. 

If  yon  could  give  an  answer  to  the  foregoing  in  your  next 
ssue  you  would  oblige  the  Municipal  Council  of  the  Township 
of  Clinton.  Yours  truly, 

ROWLIT  KlLBORH, 

Township  Clerk, 

[The  Statute  20  Yic.  cap.  69,  is  not  free  from  ambiguity.  It 
is  intitled  "An  Act  to  provide  for  the  disposal  of  road  allow- 
ances, &o.,"  and  recites  that  it  is  necessary  '*  to  provide  more 
fully  for  the  stepping  up  and  sale  of  original  road  allowances, 
&o."  After  repealing  so  much  of  section  187  of  12  Yic.  cap. 
81,  as  amended  by  section  32  of  16  Yic.  cap.  181,  as  prevents 
7\)wnship  Municipalities  from  passing  By-Laws  ''for  stopping 
up  original  allowances  for  roads,"  or  '*from  selling  and  con- 
veying any  original  allowance  for  road,"  it  authorises  a 
Township  Municipality  "  from  time  to  time  to  make  a  By-Law 
or  By-LawH  Jor  the  stopping  up  and  sale  of  any  original  allow- 
ance for  road  or  any  part  thereof  within  such  Township,  and 
thereby  to  determine  and  dnclare  the  terms  upon  which  such 
original  allowance  for  road  shall  be  sold  and  conveyed^  &c. 
Provided  that  such  By*Law  or  By-Laws,  before  they  have  any 
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force,  shall  be  confirmed  bj  a  Bj-Law  of  the  County  Council, 
&o."  (sec.  1.) 

Had  the  Act  stopped  here  the  only  power  eonferred  would 
have  been  to  "  stop  up  "  and  "  sell,"  which  apparently  is  all 
that  the  preamble  contemplates.  But  upon  reading  farther 
we  find  that  by  sec.  5,  it  is  provided  that  **  in  all  eases  where 
a  public  road  has  been  opened,  or  where  a  new  road  shall  be 
opened  in  lieu  of  an  original  road  allowance,  and  for  which  no 
compensation  is  or  shall  be  paid  the  Municipal  Council  of  the 
Township  or  County  in  their  respective  jurisdictions  shall 
have  power.  *  *  *  upon  the  report  in  writing  of  the 
Township  or  County  Surveyor,  or  of  a  Deputy  Provincial  Land 
Surveyor,  that  such  new  road  allowance  or  travelled  road  is 
sufficient  for  the  purposes  of  a  public  road  or  highway  to  convey 
auch  original  road  allowance  to  the  party  or  parties  through  whose 
land  or  lands  the  same  shall  have  runorshaU  run  in  Ueu  of  such 
new  road.'' 

This  is  a  power  not  contemplated  by  the  preamble,  and  a 
description  of  By-Law  is  required  to  carry  it  into  effect  not 
embraced  within  sec.  2  of  the  Act ;  and  yet  it  would  appear 
that  such  By-Laws  as  are  embraced  in  sec.  2,  and  such  only 
require  the  confirmation  of  the  County  Council.  Notwith- 
standing, when  practicable,  we  recommend  that  aU  By-Laws 
passed  under  the  Act  20  Vic^  cap.  69,  be  so  submitted  and 
confirmed.  Such  we  are  convinced  was  the  intention  of  the 
Legislature,  though  not  properly  eipressed. — Eds.  L.  J.] 


lb  the  Editors  of  the  Law  Journal. 

Samia,  1st  March,  1858. 

GsNTLBMSN, — You  will  oblige  me  by  answering,  in  your 
next  issue,  the  following  question : — 

The  C.  L.  P.  A.  1856,  sec.  63,  says  that  a  defendant  who 
appears  in  person  must,  with  his  appearance,  file  an  address 
at  which  papers  are  to  be  lefl,  &c„  and  that  "  if  such  address 
be  not  given,  the  appearance  shall  not  be  received  "  (by  the 
proper  officer,  of  course).  Now,  suppose  that  an  appearance 
without  an  address  should  be  received  by  the  Clerks  of  any  of 
the  Courts,  could  the  plaintiff  treat  the  same  as  a  nullity,  and 
sign  judgment  for  non-appearance  ? 

There  is  a  provision  for  an  '*  illusory  or  fictitious  address," 

but  none  in  said  section  for  such  a  case  as  I  have  supposed. 

I  am,  gentlemen. 

Tours  respectfully, 

Sigma. 


[Oar  correspondent  is  referred  to  Jones  v.  Chrier,  3  U.  C.  L.  J. 
91,  deoided  by  Hagarty,  J.,  in  Chambers. — Eds.  L.  J.] 
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EX.      Thb  National  Assusahci  axd  Isvbstiibnt  Cokpant, 

V.  Bbst. 

Sheriff— Execution — Ca  sa — Notice  of  Countermand^Damogee  for 
breach  of  covenant  to  keep  policy  alive. 

The  plaintiffs  having  obtained  a  judgment  against  the  defend- 
ant, issued  a  ea.  ea,  directed  to  the  Sheriff  of  Middlesex,  upon 
which  ft  warrant  was  issued  to  one  of  his  officers ;  but  before  the 


writ  had  been  executed  the  attorneys  of  the  plaintiffs  sent  an 
order  conntermanding  the  execution  of  the  writ  to  the  officer  of 
the  Sheriff  to  whom  the  warrant  was  addressed,  and  the  writ  was 
in  consequence  returned  non  eat  inventxte.  Subsequently  the 
defendauCWas  taken  in  exeeution  at  the  suit  of  another  creditor, 
under  a  ca  «a,  also  directed  to  the  Sheriff  of  Middlesex,  but 
executed  by  another  officer.  The  defendant  the  same  dey  upon 
which  he  was  taken  satisfied  that  debt,  but  the  officer  detained 
him  till  enquiries  should  be  made  as  to  whether  there  were  any 
other  writs,  and  finding  in  the  office  of  the  Sheriff  the  writ  return- 
ed non  est  inventuSf  he  detained  him  that  night  and  next  day, 
made  enquiry  of  the  officer  to  whom  the  warrant  had  been 
addressed,  as  to  whether  the  defendant  should  be  detained,  and 
that  officer  produced  the  note  of  countermand ;  but  it  appeared 
that  although  signed  In  the  name  of  the  plaintiffs*  attorneys,  it 
bad  in  fact  been  written  and  signed  by  a  Clerk,  the  officer  hesi- 
tated to  act  upon  it,  and  detained  the  defendant  until  a  formal 
intimation  had  been  procured  from  the  plaintiffs  attorneys,  that 
the  notice  had  been  written  by  their  direction,  and  the  defendant 
was  thereupon  set  at  li{;>erty. 

Jleldf  that  upoplhese  facts  the  defendant  had  never  been  ar- 
rested or  detained  under  the  ca  sa,  at  the  suit  of  the  plaintiffs,  and 
that  the  judgment  debt  was  therefore  subsisting. 

In  an  action  on^a  covenant  to  pay  the  premiums  on  a  policy, 
effected  on  the  li^e  of  a  third  party,  which  had  been  deposited 
with  the  Assurance  Company  with  whom  the  policy  was  effected 
as  a  security  and  three  years  had  elapsed  before  action,  since  any 
premiums  had  been  paid,  ffeld^  that  the  premiums  did  not  afford 
the  criterion  of  damage  ;  that  the  only  damage  was  the  loss  of  the 
security ;  and  that  as  it  did  not  appear  that  had  been  productive 
of  any  real  loss,  the  damages  should  only  be  nominal.  Semble^ 
that  if  a  creditor  to  keep  such  security  on  foot,  has  been  obliged 
to  pay  the  premiums  or  to  affect  a  new  policy,  the  damages  would 
be  substantial.  

EX.  Bolton  v.  Jones  st  al.  November  25. 

Coniract^^Adoption  of  Contract  by  Stranger — Right  to  sue. 

The  defendants  addressed  a  written  order  for  goods  to  B. ;  B's 
foreman,  the  plaintiff,  who  had  that  very  day  succeeded  B.  in  his 
business,  supplied  the  goods  without  making  any  intimation  of  the 
change.  At  the  time  the  order  was  given  B.  was  indebted  to  the 
defendants  on  a  balance  of  accounts. 

ffeld  that  the  plaintiff  was  not  entitled  to  muntain  an  action  in 
his  own  name  for  the  price  of  the  goods. 


£X.  Collins  v.  Wbight  xt  al.  {Executors). 

Principal  and  Agent — Contract  on  the  part  of  agent  that  he  has 

authority  impUei'Liability  of  agent  when  acting  bona  fide~Wdrranly 

— Damages — Costs  of  Chancery  suit. 

A  party  who  bona  fide  makes  a  contract  as  agent  in  the  name  of 
a  principal  impliedly  contracts  with  the  other  contracting  party 
that  he  has  authority  from  Uie  alleged  principal  to  make  the  con- 
tract, and  if  it  turns  out  that  he  has  not  this  authority,  is  liable  in 
an  action  on  the  implied  contract.  So  held  by  the  majority  of  the 
Judges  affirming  the  judgment  of  the  Queen's  Bench  ;  and  also 
that  in  such  action,  the  costs  of  an  nnsuccessfal  Chancery  suit  for 
specific  performance  against  the  alleged  principal,  instituted  with- 
out notice  to  the  agent,  but  in  reliance  on  his  representation  of 
authority  are  recoverable  as  damages. 

Held  by  Cockbubn,  J.,  differing  from  the  other  Judges,  that  an 
implied  contract  on  the  part  of  an  agent  acting  as  described  is  un- 
known to  our  law. 


0.  C.  R.  Rbgina  V.  Light.  November  14. 

Assault — Policeman  in  diicharge  of  his  duty — Evidence. 

Where  a  policeman  saw  a  man  who  was  drunk  assault  his  wife, 
and^within  twenty  minutes  after  took  him  into  custody :  ffeld, 
that  the  policeman  was  justified  in  so  doing,  notwithstanding  the 
man  had  left  the  spot  where  his  wife  was  saying  he  should  *Meave 
her  altogether." 
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C.  p.  Cabpsmtbr  v.  Parkbb.        November  12,  18. 

Eoiction  what  amounU  to — AfoUttation  and  duturbance—Amendment. 

Land  is  mortgaged,  and  is  subsequeQtly  let  to  a  tenant  who  is 
not  aware  of  the  mortgage  until  he  receives  notice  of  il4rom  the 
mortgAgee.  The  tenant  betog  advi»ed  that  he  cannot  resist  the 
mortgagee's  claim,  goes  out  and  allows  the  mortgagee  to  take  pos* 
session.     This  amounts  to  an  eviction. 

Per  Williams,  J. — At  all  events  it  is  a  molestation  and  disturb- 
ance. 

EX.  Davis  v.  Underwood.  November  20. 

Landlord  and  tenant — Covenant  to  repair — Meaeure  of  damagee* 

The  measure  of  damages  in  an  action  for  breach  of  covenant  to 
repair,  U  the  sum  necedi^ary  to  put  the  premises  in  repair,  not- 
withstanding before  action  the  reversion  of  the  plaintiff  has  been 
extinguished  by  an  entry  of  the  superior  landlord. 


C.  C.  B.  Rbgina  0.  Thomas  Gloss.     November  14,  80. 

Forgery — Cheat  at  Common  Law  —  F>*Ue  token  or  mark^^  Paenng 
off  a  eopg  a»  an  original  picture  by  painting  artieVe  name  in  the 

comer. 

Forgery  must  be  of  some  document  or  writing,  therefore  the 
painting  an  artist's  name  in  the  comer  of  a  picture,  with  the  in- 
.  tention  to  pass  it  off  as  the  original  production  of  thataitist  is  not 
a  forgery. 

If  a  person  in  the  way  of  bis  trade  or  business  put  or  suffer  to 
be  put  a  false  mark  or  token  upon  any  article,  so  as  to  pass  off  as 
genuine  that  which  is  spurious,  if  such  article  be  sold  by  such  false 
token  or  mark,  the  person  so  selling  may  be  indicted  for  a  cheat 
at  Common  Law,  bat  the  indictment  must  allege  that  the  article 
wan  passed  off  by  means  of  such  false  token  or  mark. 

Where  an  indictment  alleged  that  the  prisoner  being  a  picture 
dealer,  knowingly  kept  in  his  shop  a  picture  whereon  the  name  of 
an  artist  was  falsely  and  fraudently  painted  with  intent  to  pass 
the  picture  off  as  the  original  work  of  the  artist  whose  name  was 
so  painted,  and  that  he  sold  the  same  to  H.  F.  with  intent  to  de- 
fraud and  did  thereby  defraud  him,  but  without  stating  that  the 
picture  was  passed  off  by  means  of  the  artist's  name  being  so 
falsely  painted. 

Held  that  such  painting  of  the  artist's  name  was  putting  a  false 
token  on  the  picture,  and  that  the  selling  b^  means  thereof  would 
be  a  cheat  at  common  law,  but  that  the  want  of  such  last  aver- 
ment was  fatal. 

REVIEW    OF     BOOKS. 


Thk  Lowsr  Canada  Jurist.    John  Lovell,  Montreal.   $4  per 
annum. 

The  number  for  February  and  March  of  this  useful  publi- 
cation is  received.  It  contains  the  remainder  of  Wilcox  v. 
Wiicox  noticed  in  our  issue  for  February.  The  judgment  of 
Mr.  Justioe  Aylwin  is,  as  we  expected,  very  able.  The  learned 
Judge  appears  to  have  made  use  of  all  the  powers  of  his  mind 
in  the  determination  of  the  lepl  questions  involved,  and, 
though  in  the  minority,  bis  judgment  deserves  the  greatest 
respect.  The  Cpurt,  consisting  of  Sir  L.  H.  Lafontaine,  and 
Justices  Duval  and  Caron,  decided  that  before  the  British 
Act  G  Qeo.  IV.  cap.  57,  commonly  called  the  Lower  Canada 
Tenures  Act,  beoamethe  law  of  Lower  Canada,  the  customary 
dower  of  the  custom  of  Paris  was  claimable  on  lands  in  Lower 
Canada  held  in  free  and  common  soccage.  From  this  judg- 
ment Mr.  Justice  Alwyn  dissented.  The  majority  of  the 
Court  was  of  opinion  that,  the  laws  of  Lower  Canada,  at  the 
time  of  the  conquest,  t. «.,  the  French  laws  so  far  as  relates  to 
real  estate,  were  not  changed  either  by  the  conquest,  or  by 
anything  which  transpired  between  the  conquest  and  the 
passing  of  the  Imperial  Act  of  George  the  Fourth.  Mr.  Justice 
Alwyn,  on  the  contrary,  has  given  it  as  his  opinion  that  the 
laws  of  England  were  introduced  at  the  time  of  the  conquest, 
and  that  their  introductioa  has  been  recognised  in  ordinances 


of  the  Province  of  Quebec,  in  statutes  of  Lower  Canada,  and 
of  Canada  passed  since  the  conquest.  It  is  not  a  little  re- 
markable that  whenever  this  vexed  question  presents  itself  for 
adjudication  in  a  Court  of  Justice  composed  of  Judges  of 
French  and  British  origin,  that  the  former  take  one  side,  and 
the  latter  the  other. 

The  case  under  consideration  is  well  reported.  In  a  note 
the  editort)  state  that  "  for  the  arrangement,  and  for  many  of 
the  materials  forming  the  appendix  to  the  cose  they  are  under 
obligations  to  the  Preeident  of  the  Court  (Sir  L.  II.  Lafontaine, 
Bart.,)  who  has  also  had  the  goodness  to  revise  the  entire 
report." 

The  number  before  us  contains  besides  an  elaborate  judj^- 
ment  of  Chief  Justice  Lafontaine  on  the  effect  of  Statute  16 
Vic.  cftp.  80,  in  titled  "  An  Act  to  modify  the  U^sury  Laws." 
This  Act,  which  applies  to  the  whole  Pnivince,  enacts  that  no 
contract  to  be  made  in  any  part  of  the  Province  for  the  loan 
or  forbearance  of  money  or  money's  worth,  at  any  rate  of 
interest  whatsoever,  shall  make  any  party  to  such  contract 
liable  to  any  loss,  forfeiture,  penalty,  or  proceeding,  civil  or 
criminal,  for  usury ;  but  provides  that  every  such  contract, 
and  every  security  for  the  same,  shall  be  so  far  void,  and  so 
far  only  as  relates  to  any  excess  of  interest  thereby  made  pay- 
able above  the  rate  of  six  per  cent.  The  Court  of  Appeals  iu 
Lower  Canada  has  decided  that  any  excess  of  interest  above 
dix  per  cent,  is  usurious  and  illegal,  and  that  in  any  action 
brought  by  the  creditor  for  interest  the  excess  may  be  set  off 
by  the  debtor  aa  a  reduction  of  the  creditor's  demand  pro  ianio : 
(Nye,  Appellant,  aud  Malo,  Respondent,  p.  43.)  We  do  not 
know  of  any  reported  case  decided  in  Upper  Canada  on  the 
construction  of  this  statute,  and  in  the  absence  of  such  the 
case  before  us,  though  not  of  absolute  authority,  is  not  without 
positive  value.  An  Upper  Canadian  lawyer  while  reading  it 
must  bear  in  mind  that  the  mode  of  procedure  in  our  Courts 
greatly  differs  from  that  adopted  in  the  Courts  of  Lower 
Canada. 


APPOINTMENTS  TO   OFFIOE,   AC. 

JUDGES. 

DATin  LOCK  WOOD  TATRFTBLD,  KRqoira,  to  1m  Jo4g«  of  tlw  BurrngJit* 
Ciurt  fitr  ilu)  Guunty  of  Prinoi  Ifidward.  In  the  room  of  Um  Usjoonbu  tUia«on 
WMhbarn,  d«eMbed.— (Oawttad  ttth  Mareh,  1868.) 

COUNTY  ATTORNEYS. 

Lambton . J08BPH  FREDKKfCK  DATI8. 

P«rtli DANIEL  H.  LIZARS. 

WdUnd LORENZO  D.  RAYMOND. 

W«mngtoii JOHN  J.  KINa8>;iLL. 

Kothamberlaod  and  DarbAm. JOHN  D.  ARMOUR. 

MUUm OILRERT  T.  BASTEDa 

(Goaettad  6th  March,  1858.) 
8HBRITFS. 

LAWRENCE  W.  MERCER,  Bnqnlra,  to  be  Sheriff  of  (be  County  of  Norfolk,  la 
the  pUce  of  H.  V.  A.  Rapt»Ule,  £«iuire  retdgned.— (GaMttod  IStb  March,  1868.) 

O0RONBR8. 

WILLIAM  EOOERT,  Eeqiilm.  to  be  aa  Aaaodate  Corooer  for  the  CovntT  of 

Perth.-^aatett<Nl  6ih  March,  1868.) 
OKOROB  C.  COTTER,  M.  D.,  and  WILLIAM  HALLOWBLL,  M.  D.,  EMivirei,  for 

the  City  of  Toronto. 
ROBERT  NIGU0LA)N,  JOHN  RAPELJIB  and  SAMUEL  8.  SMADES,  bqoifw, 

for  the  Coanty  of  Welland. 
FRANCIS  BULL,  M.  D.,  BEAUMONT  W.  DIXIE,  M.D.,  and  SAMUEL  A.  HAR- 

TEY,  M.D.,  Eaqutrea.  for  the  United  Counties  of  York  and  Pm>1,  and  JIR4 

SKINNER,  Saqnire,  M.D.,  Ibr  the  Conntj  of  Brant— (Uaietted  9th  Manb, 

1«*8.) 
THOMAS  JOHN  QRAFFB,  of  Mount  For««t,  Enquire,  to  be  an  Aaaodate  Coroner, 

for  the  Countle*  of  Wellinf^n  and  Orey.--(Gaaetted  13th  March,  1868.) 
RYURSON  RUTrLBDOE.  Enqnire,  to  be  an  AHocUte  Coroner  for  the  United 

Oountiee  of  Huron  and  Bnice. 
JOHN  MAHAKFY,  Bi>qaire,  M.D.,  to  be  an  Asaodate  Coroner  for  the  United 

CounUei  of  York  and  Feel.— (Oatetted  27  th  March,  1868.) 

NOTARIES  PUBUa 

HENRY  FRBDRRICK  DUCK,  of  Chatham,  Eeqolra,  Attorney  at  Law.— (Qaxetted 

6th  March,  1868.) 
JAMES  ALEXANDER  CARROLL,  of  Stratford,  Enquire.  Attomor  at  Law,  and 

THOMAS  ROBSOX   BUCKUAM,of  OraageTille,  OenUeman.— (Qoietted  9th 
March.  18.i8.) 
CHARLES  K.  ANDERSON,  of  Port  Credit,  Esquire.— (Qaxettted  13th  M.irch, 

1868.) 
WILLIAM  HENRY  STETENSON,  of  Port  Bowan,  QenUeiaan.— (Oasettcd  27th 

Mareh,  1868.) 
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DIARY    FOR    MAY. 


1.  tetaidaj... 

2.  SUNDAT.. 
«.  SUNDAY^ 

13.  ThorMtaj .. 
Ifi.  BUNOAT.^ 
17.  Mondaj..... 
22.  SfJMOAY... 
34.  MoBdaj..... 
S9.  Batarday... 
M.  SUNDAY... 


ArticlM  of  wrTloe  and  affldaTlts  for  ad- 
rml«lca  as  AtloniieB  la  K.  T.,  to  be 
[loft  with  Socratary  of  Law  Bodetj. 


Bt.  FhOlp  and  St.  Jamas. 

4lh  Sunday  afUr  Euler. 

BogaUoH  Sundajf. 

AacauUm  Day, 

Shmdaiy  a/ler  AteemHon, 

KAsm  TsEM  begins.    Unireral^  Collega  Easter  Tttn  ends. 

WkU  Sunday.    PentSfloet 

Qoeen  Tlctoria  bom,  1810.    Holidaj.       [for  bearing,  Jnne  Term. 

Kabtib  Tsem  ends.   Chancery— last  daj  ft»  setting  down  cause 

Tnmty  Sunday. 


«T0  C0BRSBPONDENT3'*— iSte  Lad  A^** 


^t  Ipp^  teak  Safa  ^rnxmi 

MAY,    1858. 

POW£R  OF  A  COLONIAL  PARLIAMENT  TO  IMPRISON 

FOR  CONTEMPT. 

Iq  the  ooBsideration  of  this  important  sabject  it  will  be 
necessary  forus  to  bear  in  mind  that  two  great  social  rights 
are  inyolyed — ^the  one  the  right  of  the  sabject  to  personal 
liberty — the  other  the  right  of  Parliament  to  abridge  the 
liberty  of  the  subject. 

The  BritiBh  Parliament  possesses,  in  addition  to  its  own 
extraordinary  powers,  every  species  of  ianthority  with  which 
the  bighest  ordinary  Gonrt  of  Record  in  the  kingdom  is 
clothed :  it  can  commit  for  contemptr-can  fine  and  imprison 
-—can  administer  an  oath :  (Ferrall,  Law  of  Parliament,  114.) 
The  right  to  commit  for  contempt  is  now  nniyersally  ack- 
nowledged to  belong  to  both  Houses :  (May's  Law  of  Par- 
liament, 60.)  The  power  of  commitment  by  the  Commons 
is  established  upon  the  ground  of  immemorial  usage :  (/6. 
p.  61.)  It  is  also  virtually  admitted  by  the  Stat.  1  James  I., 
cap.  13^  sec.  8,  which  provides  that  nothing  therein  ''shall 
extend  to  the  diminishing  of  any  punishment  to  be  hereafter 
by  censure  in  Parliament  inflicted  upon  any  peiaon,  ko." 

No  person  having  any  knowledge  whatever  of  constitu- 
tional law,  can  at  this  day  deny  the  right  of  the  Lnperial 
Parliament— the  behest  Court  of  the  Realm-^to  commit 
for  contempt,  or  breach  of  its  privileges.  The  Lex  ei  Con' 
iuetudo  ParltamenU  is  a  part  of  the  law  of  the  Realm,  and 
as  such  requires  obedience  and  respect  from  every  British 
subject  or  resident  within  British  dominions.  The  question 
is  whether  this  right  in  whole  or  in  part  extends  to  any — 
and  if  any,  what  Colonial  Parliament — and  if  itat  allextends 
to  the  Colonial  Ptoliament  of  Canada. 

Colonies  are  such  either  by  conquest  or  occupation.  Of 
the  former  is  Canada.  Of  the  latter  is  Newfoundland.  It 
is  a  disputed  fact  to  which  class  Jamaica  belong^.  We 
name  these  three  Colonies  in  particular,  because,  as  to  two 
of  ihem  at  least,  (Jamaica  and  Newfoundland)  the  Privy 
Council  has  pronounced  an  opinion ;  and  as  to  the  third 
(Canada)  we  are  especially  conoenied. 


The  Crown  can  by  prerogative,  it  it  said,  introduce  a 
great  part  of  the  law  of  a  parent  State  into  a  Colony  acquired 
by  conquest ;  but  it  is  veiy  doubtful  whether  it  can  so  in* 
troduce  the  Lex  et  CoMuetudo  Parliamentu  The  inquiiy 
is  immaterial,  though  interesting,  because  the  Crown  never 
has  in  truth  by  prerogative  or  otherwise  attempted  to  intro- 
duce that  part  of  British  Law  into  Canada  or  any  other 
Colony.  It  is  a  debateable  point  whether  as  to  Colonics 
acquired  by  occupation  into  which  British  subjects  carry 
with  them  British  laws  they  do  in  fact  carry  the  Lex  et 
Ooruueludo  Parliamentu  The  better  opinion  spears  to 
be  that  they  do  not :  (Kielly  v.  Carson,  4  Moore  P.  C,  63«^ 
The  next  inquiry  is  whether  the  Colony,  no  matter  how 
acquired,  can  adopt  that  portion  of  Imperial  law,  and  as 
regards  Canada  whether  she  has  not  really  done  so. 

There  appeare  to  be  no  good  reason  for  holding  that  a 
Colony  cannot  adopt  the  Lex  et  Con-stietudo  Parliamentu 
Has  Canada  done  bo  f  In  1792  the  Parliament  of  Upper 
Canada  declared  that  ''in  all  matters  of  controversy 
relative  to  property  and  civil  rights,  resort  shall  be  had 
to  the  Laws  of  England  as  the  rule  for  the  decision  of 
the  same : "  (32  Qeorge  IIL,  cap.  1,  s.  3).  The  Parlia^ 
ment  of  Lower  Canada  not  only  did  not,  but  always  refused 
to  make  any  such  declaration.  Hence,  even  Bupposiqg 
that  the  declaration  made  by  Upper  Canada  was  of  itself 
sufficient  to  introduce  into  Upper  Canada  the  English  laws 
and  customs  of  Parliament,  that  introduction  does  not  at  all 
bind  United  Canada  as  at  present  constituted. 

It  Mows,  we  think,  that  if  the  Legisktnre  of  Canada 
has  the  power  to  imprison  for  contempt^  it  must  be  as  in- 
herit to  the  power  of  Legislation,  and  necessary  for  the 
regulation  and  protection  of  that  power.  Is  such  a  power 
one  that  follows  and  ia  attached  to  a  power  of  Legislation  f 
Here  we  must  refer  to  adjucticated  eases. 

In  1830,  Sir  Allan  McNab  having  refused  to  answer  ques- 
tions  put  to  him  by  a  select  Committee  of  the  Legislative 
Asssembly  of  Upper  Canada,  appointed  to  inquire  into  cer* 
tain  misdeeds  at  Hamilton,  was  adjuged  guilty  of  a  higb 
contempt,  and  breach  of  the  privileges  of  the  House  of 
Assembly.  It  was  resolved  that  the  Speaker  should  issue 
his  warrant  directed  to  the  Sergeant-at-Arms,  or  his  Deputy 
to  apprehend  Sir  Allan  McNab,  and  bring  him  to  the  Bar  of 
the  House  on  a  day  fixed  to  answer  for  contempt  and  breacb 
of  privilege.  This  was  done,  and  after  being  heard  at  the 
Bar  of  the  House,  Sir- Allan  was  coiungned  to  the  oommon 
gaol  of  the  Home  District  "  during  the  pleasure  of  the 
House.''  Having  been  in  course  of  time  liberated,  he  brought 
an  action  for  false  imprisonment  against  the  Speaks,  Mr. 
Bidwell,  and  a  member  of  Parliament,  Mr.  Baldwin.  The 
Court  of  King's  Bench  held  that  the  defendants  were  not 
liable  to  be  sued  for  what  had  been  done^  inasmuch  as  they 
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acted  under  the  resolutions  of  the  Assemhly,  and  the  As- 
sembly had  done  nothing  illegal  in  passing  such  resolutions  : 
(McNab  T.  Bidwell,  Dra.  Rep  ,  152).  The  Chief  Justice, 
(Sir  J.  B.  Bobinson^  Bart )  is  reported  to  have  said  "  I  do 
not  say  that  because  the  British  House  of  Commons  has 
power,  therefore  under  our  aidoption  of  the  Law  of  England, 
the  same  power  is  vested  in  the  House  of  AssemUy  as  a 
body  perfectly  similar;  but  I  consider  the  question  in  this 
way,  the  fact  that  the  Honse  of  Commons  assumes  and 
exercises  the  right,  shows  that  it  is  felt  to  be  necessary 
in  order  to  enable  them  to  discbarge  their  duties.  I 
tkink  the  same  necessity  exists  here,  and  from  principle 
the  same  consequence  in  my  opinion  must  follow  as  a 
necessity:"  (p.  163.)  He  relied  strongly  upon  some 
remarks  of  Lord  EHenborough  in  14  East.  187,  and  was 
supported  in  the  opinion  expressed  by  the  late  Mr.  Justice 
Sherwood. 

At  this  time  there  was  no  decision  of  the  Privy  Council 
in  England,  but  six  yean  at^rwards  a  ease  did  arise 
which  came  before  the  Priry  Coanoi),  and  was  at  great 
length  adjudicated  upon,  and  in  which  not  only  was  much 
reliance  placed  upon  the  dictum  of  Lord  EHenborough  in 
14  East,  but  the  views  of  our  Chief  Justice  were  more  than 
borne  out  by  Mr.  Baron  Parke  who  delivered  judgment  in 
the  Privy  Council.  The  case  was  an  appeal  from  the  judg- 
ment of  the  Court  of  Errors  of  Jamaica  affirming  a  judg- 

[  ment  of  the  Supreme  Court  of  that  Colony :  (Beaumont  v. 
Barrett,  1  Moore  P.C.,  59).  The  Privy  Council  decided  that 
the  Parliament  of  Jamaioa  has  power  to  imprison  for  con- 
tempt and  Baron  Parke,  (now  Lord  W^nsleydale)  in  deliv- 
ering judgment  used  this  language— <<  I  think  it  to  be  inhe- 
rent in  every  assembly  that  possesses  a  supreme  legislative 
authority,  to  have  the  poWer  of  pikniahing  oontemptB,  and 
not  merely  such  as  are  indirect  ohatmotion  to  its  dueconine 
of  proceeding  but  suob  also  an  have  a  tendency  indirectly  to 
produce  such  an  obstruction  in  the  same  way  as  Courts  of 
Record  may  ool  only  remove  or  puirish  penons  who  aetually 
are  interrupting  their  functions,  but  may  abo  repress  those 
who  indirectfy  impede  the  administration  of  justice  by  dis- 
paraging and  weakening  their  authority  : "  (p.  76.) 

In  1842  on  an  appeal  to  the  Privy  Council  from  the 
Supreme  Court  of  Judicature  of  Newfoundand,  the  very 
iame  question  was  presented  for  decision,  and  was  in  a 

'  measure  differently  decided :  (Keilly  v.  Carson  et  al,  4 
Moore  P.  C.  68).  Mr.  Baron  Parke  who  on  this  occasion 
delivered  the  judgment  of  the  Council,  not  only  overruled 
his  previously  expressed  opinion,  but  affected  to  doubt  the 
dictum  of  Lord  EHenborough  in  14  Bast.  187.  These 
were  Baron  Parke's  words  on  this  occasion,-*^''  There  is  no 
decision  of  a  Court  of  Justice  in  favor  of  the  right  (of  a 
Ck>lonial  Legiitthwtare  to  imprisoA  f<^  Mntempt)  except  that 


of  the  case  of  Beaumont  v.  Barrett  decided  by  the  Judicial 
Committee,  the  members  present  being  Lord  Brougham, 
Mr.  Justice  Bosanqnet,  Mr.  Justice  Erakine,  and  myself. 
Their  Lordships  (Lord  Chancelfor,  Lord  Brougham,  Lord 
Denman,  Lord  Abinger,  Lord  Cottenham,  Lord  Campbell, 
the  Vice  Chancellor,  the  Chief  Justice  of  the  Common 
Pleas,  Mr.  Justice  Erdcine,  Right  Hon.  Dr.  Lushington,) 
do  not  consider  that  case  as  one  by  which  they  ought  to  be 
bound  in  deciding  the  present  question.  The  opinion  of 
their  Lordships  delivered  by  myself  immediately  after  the 
argument  was  closed,  though  it  clearly  expressed  that  the 
power  was  incidental  to  every  Legislative  Assembly  was  not 
the  only  ground  on  which  the  judgment  rested,  and  was 
therefore  in  some  degree  extra  judicial,  but  besides  it  wa» 
stated  to  be  and  was  founded  entirely  on  the  .dictum  of  Lord 
EHenborough  in  Burdett  v.  Abbott  (14  East.  137)  which 
dictum  we  all  think  cannot  be  taken  as  an  authority  for  the 
abstract  propoeition  that  every  Legiekt^ve  body  has  the 
power  of  committing  for  contempt.  The  observation  was 
made  by  Hb  Lordship  with  reference  to  the  peculiar  powem 
of  Parliament,  and  ought  not  we  think  to  be  extended  any 
further.  We  all  therefore  think  that  the  opinion  expressed 
by  myself  in  the  case  of  Beaumont  v  Barrett,  ought  not  ta 
affect  our  decision  in  the  present  case,  and  tJ^ere  being  no 
authority  on  the  9uh/ecty  we  decide  according  to  the  princi- 
ple of  the  Common  Law  :"  (p.  92.)  And  what  did  they 
decide  f  That  the  Legislative  Assembly  of  Newfoundland 
had  no  power  to  imprison  for  contempt  a  person  who  grossly 
abused  one  of  its  membere  for  language  used  by  him  in 
Parliament,  and  who  when  summoned  to  the  Bar  of  the 
House,  instead  of  retracting  the  abusive  language,  made  use 
of  violent  languagia  to  the  abused  member  who  was  then  in 
his  place  in  the  House  I  What  was  the  reasoning  of  the 
Privy  Council  7  They  cited  the  maxim  of  the  Common 
Law  Quando  lex  oli^id  coneedti  ooncedere  viditur  et  iUud 
sine  quo  res  ipsa  esse  non  potesty  and  continued^  "  In  con- 
formity to  this  principle,  we  feel  no  doubi  that  such  ail 
assembly  has  the  right  of  proteetbg  itself  from  all  impedi- 
ments to  the  due  course  of  its  proceeding.  To  the  fall 
extent  of  eveiy  measure  which  it  may  be  really  necessary 
to  adopt,  to  secure  the  free  exercise  of  their  Legislative 
functions,  they  are  justified  in  acting  by  the  principle  of  the 
Common  Law.  But  the  power  of  punishing  any  one  for 
past  misconduct  as  a  contempt  of  its  authority,  and  adjudi* 
eating  upon  the  £kct  of  such  contempt,  and  the  measure  of 
punishment  as  a  judicial  body,  irrespoteible  to  the  party 
accused,  whatever  the  real  facts  may  be,  is  of  a  very  different 
character  and  by  no  means  essentially  neeessaty  to  the  ex- 
ercise of  its  functions  by  a  local  Legialatnre,  whether  rep- 
rosentative  or  not.  All  these  functions  may  be  well 
performed  without  this  extnordinaiy  powers  and  with  tbe 
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«id  of  ordinary  tribunals  to  investigate  and  punish  con- 
temptuous insults  and  interruptions/'  (p.  88.) 

Were  there  no  further  decision,  we  should  of  course  at 
once  conclude  that  the  "  extraordinary  powers"  of  a  Colonial 
Legislature  are  more  mythical  than  real ;  that  their  only 
power  is  to  punish  persons  impeding  the  business  of  legis- 
lation ;  and  that  members  of  the  High  Court  of  Parliament 
in  a  Colony,  if  abused  or  insulted  for  the  fearless  and  open 
discharge  of  their  responsible  duties  in  Parliament,  must 
appeal  to  the  law  courts  of  the  countiy  for  redress,  in  the 
same  manner  as  other  liege  subjects  of  Her  Majesty.  We 
should  be  forced  to  these  conclusions,  however  unreasonable 
or  unjust,  impolitic  or  dangerous  to  legislative  independence 
we  might  deem  them.  But  the  worst  remains  to  be  told. 
It  has  been  lately  decided  by  the  English  Privy  Council 
that  a  Colonial  Parliament  has  not  even  the  power  to  punish 
by  imprisonment  persons  refusing  to  appear  to  give  evidence 
before  committees,  and  so  obstructing  the  legitimate  business 
of  legislation  I  The  privileges  of  a  Colonial  Parliament  have, 
under  the  skilful  reasoning  of  the  English  Privy  Council, 
been  whittled  and  whittled  down  to  the  fine  point  of— 
nothing ! !  The  case  of  Fenton  v.  Sdmpton,  decided  be- 
fore the  Privy  Council  on  17th  February  last,  reduces  the 
privileges  and  the  powers  of  a  Colonial  Parliament  to  a 
mere  laughing-stock  and  a  by-word.  Here  are  the  facts, 
which  we  take  from  a  legal  report  of  the  case  : 

During  a  Session  of  the  Legislative  Council  of  Van  Die- 
man's  Land,  in  the  year  1855,  the  Council,  in  accordance 
with  their  rules  and  orders,  appointed  a  committee  of  their 
own  body  to  inquire  into  certain  alleged  abuses  in  the 
Convict  Department,  and  the  Council  resolved  that  the 
committee  should  have  leave  to  send  for  persons  in  order 
to  prosecute  the  inquiry.  One  John  Stephen  Hampton 
was  deemed  a  material  and  a  necessary  witness  in  the 
prosecution  of  the  inquiries.  The  chairman  of  the  select 
committee  issued  a  summons  to  Mr.  Hampton  to  appear 
personally  before  the  select  committee,  at  a  certain  time 
and  place,  to  be  examined  as  a  witness  on  the  subject  of 
the  inquiry.  The  summons  was  duly  served.  Mr.Haippton 
refused  to  appear ;  and  in  conaequenoe,  the  adect  oenmiitlee 
was  obstructed  in  their  inquiries,  and  die  Council  prevented 
from  obtaining  their  report.  Thereupon,  the  Legislative 
Council,  being  informed  of  these  circumstanoea,  resolvad 
that  Mr.  Hampton  be  desired  to  attend  at  the  bar  at  the 
Council's  House  at  Hobart  Town,  on  a  day  and  hour  named. 
Mr.  Hampton  was  doiy  served  with  the  aumaoaa  to  attend, 
but  would  not  obey  it,  ''and  wilfully  and  eontemptuoualyi 
and  without  reasonable  ezeuse,  disregarded  Ae  aammons 
and  order,  and  refused  to  attend.^'  The  Council  then  re- 
solved that  he  was  guilty  of  contempt,  in  disobeying  the 
lesolniioii  of  the  Hoiose  and  the  Bommons  of  the  Speaker. 


They  further  resolved  that  the  Speaker  (Mr.  Fenton)  should 
issue  his  warrant  for  the  apprenension  of  Mr.  Hampton,  to 
be  held  in  the  custody  of  the  Serjeant-at-Arms  during  the 
pleasure  of  the  Council.  In  compliance  with  this  resolu- 
tion, the  Speaker  did  issue  his  warrant,  and  the  Serjetint- 
at-Arms  executed  it  by  taking  Mr.  Hampton  into  custody. 
For  this  arrest  Mr.  Hampton  brought  an  action  against  the 
Speaker,  and  recovered  damages.  The  case  having  been 
carried  by  way  of  appeal  before  the  frivy  Council  in  Eng- 
land, was  ably  argued  before  the  Council,  consisting  of 
Right  Hon.  Lord  Justice  Knight  Bruce,  Eight  Hon.  T. 
Pemberton  Leigh,  Bight  Hon.  Lord  Chief  Baron  of  the 
Exchequer,  and  Right  Hon.  Lord  Justice  Turner.  The 
Chief  Baron  (Pollock)  having  noticed  the  cases  of  Beau* 
mant  v.  Barrett^  and  Kidly  v.  Carsony  said  ''  we  think 
we  are  bound  by  the  decbion  of  Ktelly  v.  Canouj  the 
greater  authority  of  which,  aa  compared  with  Beaumont  v. 
Barrett^  it  is  quite  unnecessary  to  enlarge  upon.  An 
attempt  was  made  to  distinguish  the  present  case  from, 
those  cited ;  the  authority  of  the  Legislative  bodies  in 
those  cases  being  derived  from  the  Crown ;  whereas  the 
Legislative  Council  of  Van  Dieman's  Land  derives  its 
legislative  authority  from  a  Statute  of  the  Imperial  Parlia- 
ment. We  think  there  is  no  foundation  for  this  distinction, 
and  that  if  the  Legislative  Council  of  Van  Dieman's  Land 
cannot  claim  the  power  they  have  exercised  on  the  occasion 
before  us,  a«  inherently  hdonging  to  the  supreme  legislative 
authority  which  they  undoubtedly  possess^  they  cannot  clain% 
it  as  under  the  Statute  aa  passed  by  the  common  law  of 
England  (including  the  Lex  et  Qmtuetudo  Parliamentt)^ 
transferred  to  the  colony  by  9  Geo.  TV,  c.  83,  s.  24.  The 
Lex  et  Conmetudo  et  Parliamenti  apply  exehmvely  to  the 
Lords  and  Commons  of  this  country  (Great  Britain),  and 
do  not  apply  to  the  Supreme  Legislature  of  a  Colony,  by 
the  introduction  of  the  Common  Law  there. — (Fenton  v. 
Hampton^  6  Weekly  Reporter^  p.  841.) 

All  we  have  to  observe,  in  conclusion,  is,  that  the 
Parliament  of  Canada  has  no  more  power  to  commit  for 
contempt  than  the  Parliament  of  Van  Dieman's  Land; 
and  the  extent  of  that  power  we  leave  our  readers  to  infer 
from  what  we  have  written.     ' 


REMUNERATION  OP  WITNESSES  IN  CRIMINAL 

CASES. 

It  is  one  of  the  essential  rules  of  society  that  crime  be 
prevented.  The  prevention  of  crime  is  in  great  part  effected 
by  the  sure  and  firm  administration  of  justice  in  the  pun- 
ishment of  criminals. 

For  the  discovery  of  crime  and  the  detection  of 
criminals  testimony  is  necessaiy.  One  man  strikes 
anotiier  on  the  public  highly  at  a  time  when  several  per- 
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Botra  Lre  passing.     These  persons  are  bound  to  give  evidence  [of  crime,  and  the  more  certain  punishment  of  criminals,  a 

moderate  allowance  ought  to  be  made,  at  least  to  Crown 
witnesses,  if  not  to  witnesses  for  the  defence.  We  are 
satisfied  that  as  the  law  now  stands  the  hardship  to  witnesseff 
is  onlj  equalled  hj  the  failure  of  justice  caused  by  the 
prevailing  vicious  sjstem.  The  man  who  sees  a  crime  com- 
mitted, and  volunteers  evidence  subjects  himself  to  losses 
and  crosses,  which,  if  he  were  to  remain  silent,  he  might 
avoid.  Why  should  he  not  be  paid  for  his  time  as  much 
as  the  judge  who  receives  his  evidence,  or  the  Crown 
Counsel  who  elicits  it  ?  So  long  as  this  is  not  the  oase 
it  is  to  the  advantage  of  men  to  have  eyes  and  see  not, 
and  ears  and  hear  not. 

The  only  argument  against  our  proposal  is  the  probable 
expense.  Such  an  argument  does  not  meet  our  case  All 
persons  are  interested  in  the  suppression  of  crime.  There 
is  no  reason  why  the  few  should  be  made  to  bear  the  ex- 
pense of  protecting  the  interests  of  the  many.  John 
Brown,  who  saw  Henry  Jones  stab  Dick  Thompson,  hai» 
no  more  interest  in  the  prosecution  of  Henry  Jones  than 
William  Robinson  or  any  other  of  tho  community  who  did 
not  see  the  offence  committed.  Why  then  should  John 
Brown  be  obliged  to  bear  his  own  expensea  and  neglect 
his  occupation  without  compensation  1 

As  all  men  in  a  community  are  equally  interested  in  the 
punishment  of  criminals,  the  community  and  not  indivi- 
duals should  bear  the  expense.  Is  not  a  witness  in  a 
criminal  case  as  much  entitled  to  payment  as  a  juror? 
Let  witnesses'  fees,  like  the  other  expenses  of  the  adminis- 
tration of  criminal  justice,  be  paid  for  by  the  Province — 
in  other  words,  by  the  whole  community.  Crown  witnesses 
in  Lower  Canada  are  freely  paid  out  of  the  Consolidated 
Revenue  t*und.  Why  not  in  Upper  Canada  f  Besides^ 
we  see  no  reason  why  our  law  should  in  this  respect  differ 
from  that  of  England.  The  following  are  the  clauses  of 
the  English  Statute,  7  Oeo.  IT.  o.  64,  the  enactment  of 
which  in  Upper  Canada  we  recommend  to  our  Legislature. 


before  the  proper  tribunal,  as  to  the  striking  of  the  blow, 
the  person  who  struck  it,  and  the  person  who  was  struck, 
and  all  surrounding  facts.  So  witK  any  other  offence 
of  a  criminal  nature  against  the  laws. 

In  some  countries  when  a  crime  is  committed  not  only  is 
the  offender  arrested,  but  all  persons  who  happen  to  be 
witnesses  of  hb  guilt.  The  laws  of  our  country  are  not  so 
rigorous,  but  strive  to  attain  the  desired  end  by  means  not 
altogether  free  from  censure.  No  doubt  it  is  the  duty  of 
a  person  who  witnesses  the  commission  of  crime  to  bear 
witness  against  the  criminal.  This  duty  or  obligation 
exists  no  matter  how  small  or  how  great  the  nature  of  the 
crime  may  be.  It  is  a  du^y  enforceable  by  process  of  law; 
but  as  it  cannot  always  be  so  enforced,  justice  in  some  cases 
is  defeated. 

It  is  as  much  the  duty  as  the  interest  oi  every  citisen  to 
attend  to  his  business  in  life — the  calling  whereby  he  earns 
his  livelihood.  Time,  in  a  new  country  like  Canada,  is 
ntoney.  Neither  the  professional  man  nor  the  laborer  ought, 
if  it  can  be  avoided,  to  be  required  to  give  up  his  time — 
to  neglect  his  occupation  for  hours,  days,  or  weeks,  without 
compensation.  It  may  be  that  he  cannot  sfSord  to  do  so. 
And  whether  he  can  afford  it  or  not,  it  cannot  be  done 
without  loss  to  himself,  neglect  of  his  duties,  or  sacrifice  of 
his  time.  Some  men  are  more  Willing  than  others  to  make 
this  sacrifice  in  the  prosecution  of  wrong  doers  for  the  good 
9l  society.  When  the  crime  is  one  of  enormity  there  is 
more  than  will,  there  is  oflen  a  positive  sense  of  duty.  But 
for  one  case  where  this  will  or  sense  of  duty  exists  there 
are  one  hundred  cases  where  it  does  not  exist.  On  the 
contrary  there  is  to  be  found  &  positive  disinclination  to 
lose  one's  time  and  neglect  one's  business,  for  the  indis- 
cernible object  termed  public  good,  unless  some  compensa- 
tion is  made.  When  no  such  compensation  is  made  the 
disinclination  to  bear  testimony  has  a  very  lamentable 
effect.  It  has  the  effect  of  suppressing  crime  instead  of 
dragging  it  to  light.  Man's  selfishness  is  stronger  than 
his  sense  of  public  duty,  and  in  consequence  crime  triumphs 
and  justice  is  defeated. 

As  a  remedy  for  thb  state  of  things  we  think  compensa- 
tion to  witnesses  in  criminal  cases  ought  to  be  allowed.  In 
England  it  is  allowed  to  all  olassea  of  Her  Majesty's  subjects 
— rich  and  poor.  In  Upper  Canada  it  is  sometimes  ex- 
tended to  paupers,  and  at  all  times  denied  to  those  more 
fortunate  in  worldly  possessions. 

In  England  there  is  now  great  discussion  because  of  the 
incuUquacy  of  the  compensation  allowed.  Surely  in  Upper 
Canada,  where  there  is  an  absence  of  all  compen$ation, 
some  discussion  is  needed. 


XXn.  And  with  regard  to  the  payment  of  the  expenses  of 
prosecutions  for  felony,  be  it  enacted.  That  the  court  before 
which  any  person  shall  be  prosecuted  or  tried  for  any  felony 
IB  hereby  authorized  and  empowered,  at  the  request  of  the 
pr«)8ecutor,  or  of  any  other  person  who  shall  appear  on  recog- 
nisance or  subpoena  to  prosecuto  or  give  evidence  sgiUDSt  any 
person  acoased  of  any  felony  to  order  payment  unto  the 
prosecutor  of  the  costs  and  expenses  which  such  prosecutor 
shall  incur  in  preferring  the  indictment,  and  also  payment 
to  the  prosecutor  and  witnesses  for  the  prosecutor  of  such  sums 
of  money  aa  tj  the  Court  shall  seem  reasonable  and  sufficient 
to  reimburse  such  prosecutor  and  witnesHCs  for  the  expenses 
they  shall  have  severaHy  incurred  in  attending  before  the 
examining  nMgistrate  or  magistrates,  and  the  grand  jury, 
and  in  otherwise  carryin||^  on  such  prosecution,  and  also  to 
compensate  them  for  their  trouble  and  loss  of  time  therein  ; 
and  sdthoagh  no  bill  of  indictment  be  preferred,  it  shall  still 


^^  «      •  •       V     ^      «  •  L  ^  lawful  for  the  court,  where  any  person  shall,  in  the  opinion 

Weareof  opinion  that  for  the  more  thoioogb  disooveryl  of  the  ooort,&NidjU^  have  attended  the  ooort  in  obedienee  to 


1858.] 


LAW    JOURNAL. 


108 


any  such  recognisance  or  subpoena,  to  order  payment  unto  such 
person  of  such  sum  of  muney  as  to  the  court  shall  seem  reason- 
able and  sufficient  to  reimburse  such  person  for  the  expenses 
which  he  or  she  shall  have  bond  fide  incurred  by  reason  of  atr 
tending  before  the  examining  magistrate  or  magistrates,  and  by 
reason  of  such  recognisance  or  subpoena  and  also  to  cumpensate 
Buch  person  for  trouble  and  loss  of  time ;  and  the  amount  of  ex- 
penses of  attending  before  the  examining  magistrate  or  magis- 
trates, and  the  compensation  for  trouble  and  Toss  of  time  there- 
in.; shall  be  ascertained  by  the  certificate  of  such  magistrate  or 
ma^intrated,  granted  before  the  trial  or  attendance  in  court,  if 
such  magistrate  or  magistrates  shall  think  fit  to  grant  the  same ; 
and  the  amount  of  all  the  other  expenses  and  compensation 
shall  be  ascertained  by  the  proper  officer  of  the  court,  subject 
nevertheless  to  the  regulations  to  be  established  in  the  manner 
hereinafter  mentioned. 

XXII.  And  whereas,  for  want  of  power  in  the  court  to  order 
payment  of  the  expenses  of  any  prosecution  for  a  misdemeanor 
many  persons  are  deterr«»d  by  tne  expense  from  prosecuting 
persims  guilty  of  misdemeanors,  who  thereby  escape  the  pun- 
ishment due  to  their  offences ;  fur  remedy  thereof  be  it  enacted, 
That  where  any  prosecutor  or  other  person  shall  appear  before 
anj  court  on  recogniiance  or  subpoena  to  prosecute  or  give 
evidence  against  any  person  indicted  of  any  assault  with  in- 
tent to  commit  felony,  of  any  attempt  to  commit  felony,  of  any 
riot,  of  any  misdemeanor,  for  receiving  any  stolen  property 
knowing  the  same  to  have  been  stolen,  of  ony  assnlt  upon  a 
peace  officer,  in  the  execution  of  his  duty  or  upon  any  person 
acting  in  aid  of  such  officer,  of  any  neglect  or  breach  uf  duty  as 
a  peace  officer,  of  any  assault  committed  in  pursuance  of  any 
oonspiracj  to  raise  the  rate  of  wages,  of  knowingly  and  design- 
edly obtaining  any  property  by  false  pretences,  of  wilful  and 
indecent  exposure  of  the  person,  of  wilful  and  corrupt  perjury, 
or  of  subornation  of  perjury,  every  such  court  is  hereby  author- 
ised and  empowered  to  order  payment  of  the  costs  and  expenses 
of  the  prosecutor  and  witnesses  for  the  prosecution,  together 
with  a  compensation  for  their  trouble  and  loss  of  time,  in  the 
sam^s  manner  as  courts  are  hereinbefore  authorised  and  em- 
powered to  order  to  the  same  in  cases  of  felonj^ ;  and  although 
no  bill  of  indictment  be  preferred,  it  shall  still  be  lawful  hir 
the  court,  where  any  person  shall  have  bond  fide  attended  the 
court,  in  obedienoe  to  any  such  recognisance,  to  order  payment 
of  the  expenses  of  such  person,  together  with  a  compeDsation 
for  his  or  her  trouble  and  loss  of  time,  in  the  same  manner  as 
in  oases  of  felony  :  Provided,  that  in  oases  of  misdemeanor  the 
power  of  ordering  the  payment  of  expenses  and  compensation 
shall  not  extend  to  the  attendance  before  the  examining  mag- 
istrate. 

XXIV.  Thai  every  order  for  payment  to  any  prosecutor  or 
other  person  as  aforesaid  shall  be  forthwith  made  out  and  de- 
liverea  by  the  proper  officer  of  the  court  unto  such  prosecutor 
or  other  person,  upon  being  p<iid  for  the  same  the  sum  of  one 
shilling  for  the  prosecutor,  and  sixpenoe  for  each  other  person, 
and  no  more ;  and,  except  in  the  cases  hereinafter  provided 
for,  shall  be  made  upon  the  treasurer  of  the  county,  riding,  or 
division,  in  which  the  oifenoe  shall  have  been  committed  or 
shall  be  supposed  to  have  been  committed,  who  is  hereby  au- 
thorised and  reouired,  upon  sight  of  every  such  order,  forth- 
with to  pay  to  the  person  named  therein,  or  to  any  one  duly 
authorised  to  receive  the  same  on  his  or  her  behalf,  the  money 
in  such  order  mentioned,  and  shall  be  allowed  the  same  iu  his 
aoconnts. 


REVISED  STATUTES,  U.  0. 

We  bave  received  a  copy  of  the  proposed  Gonsolidated 
Statates  of  Upper  GaDada,  fresh  from  the  hands  of  the 
Statnte  Commissioners,  and  are  oonstraioed  to  defer  for- 
tlier  noUoe  of  U  uoUl  oar  next  namber. 


LAW  REFORMS  OF  THE  SESSION.— GENERAL 

REVIEW, 

More  members  of  Parliament  daring  the  present  Session 
appear  anxioos  to  distinguish  themselves  as  law  reformers 
than  ever  we  remember  daring  any  previous  session.  Of 
this  the  result  is  an  abundance  of  bills  upon  every  conceiv- 
able subject,  ranking  from  the  sublime  to  the  ridiculous. 
We  have  not  time — nor  would  we  if  we  bad  time — ^under- 
take to  notice  one-fourth  of  them. 

The  first  bill  which  we  shall  notice  is  that ''  To  amend 
the  naturalization  laws  of  this  Province,"  the  object  of  which 
is  to  make  three  year's  residence  sufficient  to  entitle  an  alien 
to  become  naturalized.  A  second  bill  on  the  same  subject, 
*'  to  repeal  certain  acts  therein  mentioned,  and  to  make 
better  provision  for  the  naturalization  of  aliens"  would 
feign  reduce  the  term  to  ^*  one  year's  residence."  In  1849 
the  term  was  seven  years.  In  1855  it  was  reduced  to  five 
years.  Now  it  is  proposed  to  reduce  it  to  three  years 
and  still  further  to  one  year.  If  the  term  is  to  be  gra- 
dually reduced  in  this  manner,  better  do  away  with  the 
necessity  of  any  previous  term  of  residence,  and  allow  for* 
eign  subjects  to  swamp  us  during  election  times  simply  by 
taking  the  oath  of  allegiance.  We  doubt  the  propriety  of 
such  legislation.  There  is  also  a  bill  **  to  amend  the  law 
respecting  titles  derived  through  aliens."  By  the  Act  of 
1841  (  4  &  5  Vic.  c.  7,)  it  was  enacted  that  '*no  person 
shall  be  disturbed  in  the  possession  or  shall  be  precluded 
from  the  recovery  of  any  lands,  Ac,  on  the  ground  of  his 
claim  to  the  same  being  derived  from  or  through  an  alien, 
provided  such  claim  be  not  so  derived  afler  the  passing  of 
this  Act."  (s.  19.)  And  by  the  Act  of  1849,  (12  Vic. 
c.  197,)  it  was  enacted,  ^*  that  from  and  afler  the  passing 
of  this  Act  every  alien  shall  have  the  same  capacity  to  take, 
hold,  possess,  enjoy,  claim.  &c.,  convey,  &c.,  real  estate  in 
all  parts  of  the  Province  as  natural  born  or  naturalized 
subjects."  (s.  12.)  Thus  it  will  be  seen  that  persons  de- 
riving title  through  aliens  before  1841  or  after  1849  were 
not  liable  to  be  disturbed,  while  no  such  provision  is 
made  for  persons  so  deriving  title  between  these  two  periods. 
The  object  of  this  bill  is  to  supply  the  hiatus. 

Next  we  have  a  bill  <<  To  amend  the  Act  for  the  forma- 
tion of  Joint  Stock  Companies  for  Manufacturing,  Mining, 
Mechanical  or  Chemical  purposes."  The  object  of  the  bill 
is  to  lessen  the  liability  of  the  shareholders  of  these  Compa- 
nies. At  present  they  are  "  jointly  and  severally  liable  for 
all  debts  and  contracts  made  by  such  company  until  the 
whole  amount  of  the  capital  stock  of  such  company  *  *  * 
shall  have  been  paid  in."  (18  k  14  Vie,  cap.  28,  s.  11). 
It  is  proposed  to  enact  diat  **  no  shareholder  in  any  such 
company  shall  be  in  any  way  subject  or  liable  to  or  for  the 
payment  of  aoy  debt  of  sach  eompaey  beyond  tbe  amount 
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of  the  share  or  shares  in  the  capital  of  the  said  company  for 
which  he  shall  have  suhscribed."  This  is  the  true  joint  stock 
principle ;  and  if  it  is  not  too  much  to  relieve  companies 
formed  for ''  manufacturing,  mining,  mechanical^  or  chemi- 
cal purposes  **  from  the  responsibility  of  partnership,  the 
amendment  proposed  is  reasonable  and  deserving  of  support. 

A  bill  ''  to  authorise  the  improvement  of  water  courses 
in  Upper  Canada  "  is  one  undertaken  no  doubt  with  motives 
most  laudable,  but  so  full  of  generalities,  that  if  passed  in 
its  present  shape,  will,  we  fear,  be  productive  of  great  con- 
fusion. The  first  clause  is  pregnant  with  inconsistency. 
It  authorises  the  owners  of  land  to  improve  any  water  course 
bordering  upon  or  running  along  or  passing  through  or 
across  their  respective ''  properties : "  (^u^rce — ^is  this  word 
known  to  the  law  ?)  and  to  turn  the  same  to  good  account 
for  their  respective  uses  and  benefit  by  the  construction  of 
mills,  manufactories,  works  and  machinery  of  any  descrip- 
tion ;  and  for  any  such  purpose  '^  to  croct  and  construct  in 
and  about  any  such  water  course  or  water  courses,  all  the 
works  necessary  for  the  efiicient  working,  such  as  flood-gates 
canals,  embankments,  dams,  dykes,  and  the  like."  To  us 
it  is  quite  a  new  idea  that  water  courses  may  be  improved 
by  the  erection  of  '*  flood-gates,  canak,  embankments,  dams, 
dykes,  and  the  like."  Then  what  is  meant  by  ''  water 
course  V*  Is  it  intended  to  allow  enterprising  millers  to 
improve  navigable  streams  by  damming  them  up  so  as  to 
''  to  turn  the  same  to  good  account  for  their  respective  uses 
and  benefit."  Verily  we  are  wise  in  our  generation.  If 
the  English  language  has  any  meaning  the  first  section  of 
this  bill  is  unadulterated  nonsense.  The  remaining  sec. 
tions,  three  in  number,  are  little  better  than  the  first;  and 
so  we  shall  leave  the  whole  to  those  whose  duty  it  will  be 
to  deal  with  it  as  legislators.  Our  belief  is  that  the  framer 
of  the  bill  is  prompted  with  the  best  intentions,  but  has 
unfortunately  failed  to  make  clear  the  nature  of  his  inten- 
tions, BO  as  to  be  consistent  with  common  sense.  It  is  said 
that  the  bill  is  a  transcript  of  Statute  19  k  20  Vic.  o.  104^ 
which  applies  exclusively  to  Lower  Canada.  This  makes 
it  no  better.  The  one  is  as  much  nonsense  as  the  oUier 
and  our  surprise  is  great  that  the  latter  was  ever  sanctioned 
by  the  Oovemor  General. 

The  bill  ''to  amend  and  consolidate  the  usury  laws  of 
this  Province,  and  for  the  better  regulating  of  the  rate  of 
interest,"  will  be  dt£Ferently  viewed  in  Lower  and  Upper 
Canada.  In  the  former  it  will  be  said  ''  to  go  too  far  "— 
in  the  latter  ''  not  to  go  iiur  enough."  The  truth  is^  that 
the  bill  is  intended  to  be  a  compromise,  and  like  most 
compromises,  is  a  half^measure  which,  half  satisfies  one 
party  and  half  c/usatisfies  the  other.  Our  usury  laws  are  in 
a  state  of  transiUon.  In  1811|  by  the  Statute  of  Upper 
Ganadai  51  Qea  1II.|  c.  0,  six  per  cent,  was  declared  to  be 


the  legal  rate,  and  any  contract  for  a .  greater  rate  was  de- 
clared to  be  void,  and  subjected  the  party  accepting  such 
illegal  interest  to  severe  penallies.  In  1837  by  the  Stat- 
ute 7  Wm.  lY.,  0.  5,  an  exception  was  made  for  the  bene- 
fit of  commerce,  &c.,  in  favor  of  bills  of  exchange  and 
promissory  notes  in  the  hands  of  holders  for  value  without 
notice.  So  the  law  continued  till  1853,  when  an  act  passed 
repealing  the  two  former  acts  and  abolishing  all  penalties 
for  usury,  (16  Vic.  c.  80,)  and  making  void  contracts  for 
an  amount  of  interest  exceeding  six  per  cent,  for  the  ex- 
cess only,  (s.  3.) — a  very  illogical  enactment.  It  is  now 
proposed  to  repeal  it.  Instead  thereof,  there  are  two 
remedies  offered  in  two  distinct  bilb.  The  one  re-enacts 
the  act  of  1853,  except  as  to  bills  and  notes,  upon  which 
any  interest  may  be  taken — and  this  is  the  Government 
measure.  The  other  contains  certain  fixed  rates  for  bills 
and  notes,  and  a  different  rcte  for  mortgages  and  other 
securities.  On  bills  and  notes  not  having  more  ihan 
four  months  to  run  there  is  to  be  seven  per  cent.  On 
bills  or  notes  having  five  months  to  run  there  is  no 
provision  for  interest,  we  presume  by  accident.  When 
the  time  is  not  lets  than  six  nor  more  than  eight  months^ 
eight  per  cent,  is  to  be  allowed.  When  not  less  than 
nine  nor  more  than  twelve  months,  nine  per  cent.,  which 
is  the  maximum.  Loans  on  mortgage  may  be  at  such 
rate  as  may  agreed  upon  ;  but  if  no  rate  be  specifiedi 
eight  per  cent,  is  to  be  allowed.  As  a  safety-valve,  power 
is  given  to  the  Exeoutive  under  extraordinary  circum* 
stances  to  raise  or  reduce  the  rate  of  interest  on  bills  or 
notes.  This  is  the  substance  of  the  new  usury  bills,  about 
which  so  much  is  said  and  so  little  understood.  We 
think  it  a  great  pity  that  owing  to  the  conflict  of  opinion 
between  Upper  and  Lower  Canada  we  may  be  obliged  to 
accept  such  instalments  of  much  needed  legislation.  No 
principle  is  recognized.  Mere  expediency  governs,  and 
nobody  is  pleased.  Why  not  have  one  Law  for  Upper 
and  another  for  Lower  Canada?  We  see  no  other  way 
of  escaping  the  imposition  of  legislative  monstrosities 
like  the  bills  now  before  us.  Though  strange,  we  find 
a  bill  more  Upper  Canadian  than  either  of  the  preceding 
bills  recently  introduced  by  a  member  of  a  Lower  Cana* 
dian  constituency.  It  is  entitled  ''An  Act  to  amend 
Statute  16  \'io.,  cap.  80."  It  enacts  generally  that  any 
rate  of  interest  agreed  upon  ''shall  be  allowed  and  recov- 
ered in  all  cases  where  it  is,  shall  be  the  agreement  of  the 
parties  that  interest  shall  be  pud," — ^limits  banks  to  seven 
per  cent., — and  where  no  other  rate  of  interest  is  agreed 
upon  fixes  the  legal  rate  at  six  per  cent. 

The  bill  "  to  amend  the  Division  Courts'  Act  of  Upper 
Canada "  was  reviewed  in  our  last  issue,  and  we  see  no 
reason  to  alter  the  opinions  then  expressed. 
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The  subject ''  of  the  bill  to  allow  verdicts  on  Trial  by  Jury 
Iq  civil  causes  to  be  returned,  although  the  Jury  may  not  be 
unanimous/'  received  attention  in  our  last  issue.  We  look 
upon  the  measure  as  highly  dangerous  te  the  due  adminis- 
tration of  justice, — and  in  every  aspect  perqicious.  We 
hope  it  will  never  appear  upon  our  Statute  book,  and  yet 
we  have  cause  for  alarm,  when  we  remember  the  large 
support  it  received  in  the  Legislative  Council.  The  exper- 
iment is  uncalled  for — and  being  one  likely  to  be  attended 
with  serious  consequences,  ought  not  to  be  risked. 

The  bill  to  abolish  imprisonment  for  debt  meets  with  our 
hearty  approbation.  It  accords  in  every  particular  with 
the  views  which  we  expressed  in  our  issue  for  March.  A 
check  is  to  be  placed  upon  the  power  to  arrest.  Instead  of 
allowing  any  creditor  to  arrest  his  debtor  upon  affidavit  of 
danger,  the  &cts  and  circumstances  must  first  be  stated, 
and  a  judge  satisfied.  The  right  to  arrest  for  a  debt  ex- 
ceeding ten  pounds  b  to  be  taken  away.  The  minimum  b 
to  be  as  in  England — twenty-five  pounds.  The  law  as  to 
fraudulent  assignments  is  improved.  The  Statute  of  Wil- 
liam Fourth,  making  a  fraudulent  assignment  a  misdemea- 
nor, is  repealed,  and  with  amendments,  re-enacted.  The 
bill  in  our  judgment  goes  as  far  as  judgment  requires. 
Under  it  no  debt  can  be  detained  in  custody  if  he  has  made 
a  full  and  fair  surrender  of  his  property.  There  is  in  it  an 
effective  blow  aimed  at  preferential  assignments,  while 
assignments  made  in  good  faith  for  all  creditors  alike  are 
protected. 

The  bill  "  providing  for  the  separation  of  cities  in  Upper 
Canada  from  counties  for  judicial  purposes/'  is  carefully 
drawn.  It  provides,  that  a  city  having  a  population  of  not 
leas  than  25,000  inhabitants,  may  be  by  proclamation 
detached  for  judicial  purposes  from  the  county  in  which  it 
is  situate.  Provisions  necessary  thereto  as  to  adjustments 
of  different  kinds  follow.  We  are  not  prepared  to  deny 
that  the  principle  asserted  in  tiiis  bill  is  a  good  one.  We 
incline  to  think  that  it  i9  good.  Many  of  the  reasons 
which  admit  of  cities  being  separated  from  counties  for 
municipal  apply  as  well  to  judicial  purposes. 

The  bill ''  to  make  better  provision  for  the  punishment 
of  frauds  committed  by  Trustees,  Bankers  and  other  persons 
entrusted  with  property,"  b  a  transcript  of  a  recent  Eng- 
lish act,  the  provbions  of  which  must  be  familiar  to  our 
readers.  It  appears  to  make  fraud  of  evety  kind  a  crime. 
If  it  b  passed  it  will  certainly  be  a  terror  to  evil-doers. 
The  only  doubt  b  as  to  whether  the  measure  though  a  good 

one  for  Engbnd  b  not  too  severe  for  Canada.    We  think 
not    If  fraud  b  less  frequent  here  than  there,  there  will  be 

less  use  of  the  bill.     In  such  a  case  it  will  as  to  crimes  not 

Ciunmitted  be  harmless.    But  its  operation  as  a  preventive 


of  crime  will  nevertheless  be  great — ^and  we  hope  effectual. 
In  our  i&sue  for  September  last,  we  pointed  out  the  neces- 
sity of  legislation  on  this  question,  and  are  glad  to  find  that 
we  shall  have  to  wait  only  a  short  time  for  it. 

The  bill  '^  to  amend  the  law  in  relation  to  the  jurisdiction 
and  procedure  of  the  several  Surrogate  Courts  in  Upper 
Canada,  and  to  simplify  and  expedite  the  proceedings  in 
such  Courts  "  b  a  most  desirable  measure.  It  repeab  the 
old  Probate  Act,  33  Geo.  III.,  cap.  8.,  and  the  Act  for  the 
appointment  of  guardUns,  8  Geo.  lY.,  cap.  6.  The  main 
features  of  the  Act,  are  that  the  Court  of  Probate  is  to  be 
abolbhed.  There  b  to  be  as  at  present  a  Surrogate  Court 
for  each  County  or  Union  of  Counties.  For  each  such 
Court  there  are  to  be  as  at  present  a  Judge  and  Registrar, 
who  are  to  be  paid  by  fees.  The  jurbdiction  now  posses- 
sed by  the  Probate  Court  b  as  to  persons  dyiog  within  the 
jurisdiction  of  a  particular  Surrogate  Court  transferred  to 
that  Court.  Hence  the  jurisdiction  of  the  Surrogate  Court 
b  enlarged.  There  is  power,  when  necessary,  to  take  the 
opinion  of  a  jury,  which  is  also  a  new  feature.  There  b 
moreover  under  certain  restrictions,  a  right  of  appeal  given 
to  Chancery.  Affidavits  may  be  adminbtered  by  a  commb- 
sioner  appointed  by  aoy  of  the  Superior  Courts.  Thb  alte- 
ration will  of  itself,  supposing  the  parties  to  an  administra- 
tion to  live  only  twenty-five  miles  from  the  County  Town, 
be  a  saving  to  them  of  at  least  $20.  Power  b  given 
to  a  Judge  of  the  Superior  Courts  of  Common  Law,  a 
Judge  of  Chancety  and  a  County  Court  Judge  to  be  ap- 
pointed by  the  Executive  to  frame  general  rules  and  orders 
for  the  government  of  Surrogate  Courts.  Hitherto  to  call 
them  Courts  was  a  mbnomer.  If  the  bill  now  under  consi- 
deration pass,  the  foundation  for  that  charge  will  be  re- 
moved. To  the  profession  there  will  be  in  fact  an  intro- 
duction to  the  Courts  of  which  heretofore  they  knew  as 
little  as  of  the  Courts  of  Hayti.  Persons  having  busioess 
at  these  Courts  will  be  able  to  secure  professional  skill,  not 
only  to  facilitate  their  business,  but  by  their  very  retainer  to 
prevent  delays.  Hitherto  delays  might  be  short  or  long — 
even  very  long,  and  no  one  was  the  wber.  If  this  bill  pass^ 
no  delay  can  take  place  without  the  cause  being  known. 
One  of  the  chief  necessities  of  a  Court  b  Procedure.  Thb 
hilherto  in  these  Courts,  either  did  not  exist,  or  if  existing 
was  unknown  beyond  the  precints  of  the  Court.  The  present 
bill  will  enable  any  man  who  can  read  to  possess  himself  of 
that  which  before  was  unknown  even  to  men  learned  in  the 
law.  It  combines  all  the  solid  benefits  of  decentralization  with 
all  that  b  bepeficial  in  centralization.  The  unmeaning 
law  of  bona  notaJ>ilia  is  abolbhed,  and  the  grant  of 
probate  will  be,  as  it  ought  to  be,  in  the  place  most 
convenient  for  the  parties,  vb.,  in  the  county  in  which 
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the  deceased  resided  at  the  time  of  his  death.  It  may 
seem  uogeneroas  to  notice  a  matter  in  no  way  affecting 
the  merits  of  a  bill  which  commends  itself  to  the  profession 
and  the  pnblici  but  we  cannot  help  expressing  our  regret 
that  it  has  been  thought  necessary  to  cut  down  the  fees  in 
Schedule  B.  They  were  before  this  bUl  already  too  low. 
But  as  economy  is  the  order  of  the  day,  we  must  assume  that 
it  explains  why  something  b  taken  from  Peter  to  enrich 
Paul.  Upon  the  whole  we  do  not  hesitate  to  recommend 
the  measure  as  one  deserving  support.  It  will  be  to  the 
country  as  great  a  boon,  as  it  is  an  honor  to  its  introducer. 

The  bill  to  amend  the  law  of  dower  is  in  the  main  also 
en  titled  to  support.  It  embodies  our  ideas  as  expressed  in  our 
issue  for  last  December.  Dower  as  it  is  now  is  an  absurdity. 
It  is  the  cause  of  much  mischief  and  little  good.  It  clogs 
the  sale  of  land  in  order  to  mock  widows  with  what  the  law 
is  pleased  to  term  ''support."  For  one  widow  who  derives 
any  advantage  from  the  law,  hundreds  of  men  have  their 
lands  depreciated  and  themselves  well  nigh  beggared. 
Dower  in  England  has  outlived  the  reason  of  its  existence. 
In  Canada  it  was  never  applicable,  and  ought  never  to  have 
been  introduced.  1  he  bill  before  us  by  giving  to  the  hus- 
band the  power  of  freeing  his  land  of  dower  does  no  more 
thin  the  law  of  England  now  permits  a  husband  there  to 
do.  It  may  be  said  that  it  is  cruel  to  widows.  The  whole 
community  does  not  consist  of  widows — they  are,  we 
are  glad  to  say,  a  very  small  portion,  though  a/atV  portion 
of  the  community.  It  is  wrong  therefore  to  preserve  a'  law 
which  directly  or  indirectly  iojuriously  affects  eveiy  land- 
holder in  the  Province  for  the  problematical  sustenance  of 
a  few  women  unfortunately  deprived  of  their  husbands. 
At  present,  owing  to  this  very  cause,  the  trouble  of  inves- 
tigating a  title  is  endless.  It  is  presumed  that  every  man 
is  married.  When  a  man  signs  a  deed  and  no  wife  joins, 
it  is  presumed  that  there  is  an  outstanding  dower.  So  the 
presumption  is  made  as  to  several  dowers,  when  the  land 
has  passed  through  many  hands.  Inquiry  is  at  great  ex- 
pense made  as  often  as  the  title  is  investigated.  And  not 
in  one  case  in  fifty  is  it  found  that  the  bargainor  was  a 
married  man  at  the  time  of  the  conveyance.  This  we  write 
from  experience.  The  majority  of  men  who  marry  and 
acquire  real  property  have  sufficient  prudence  to  preserve, 
if  not  to  accumulate  it.  We  have  sufficient  confidence  in 
such  men  to  say  they  will  provide  for  their  widows.  To 
give  to  a  widow  dower  in  evety  case  is  to  suppose  that  the 
husband  either  will  not  or  can  not  make  provision  for  her, 
and  this  we  hold  to  be  opposed  alike  to  natural  affection 
and  every  day  experience. 

Barely,  if  ever,  does  a  married  woman  when  asked  by 
her  husband  decline  to  bar  her  right  to  dower.  .  It  is  ex- 


pected of  her.  When  she  does  not  do  so,  it  is  generally 
owing  to  neglect.  To  make  that  neglect  the  cause  of  a 
subsequent  claim  is  needlessly  to  disturb  men  in  the  en- 
joyment of  their  land — ^to  embarrass  the  transfer  of  real 
property — ^and  when  we  consider  how  little  the  widow  gains 
by  it,  we  cannot  regard  the  law  otherwise  than  a  dog-in- 
the-manger  policy  of  the  worst  description. 

The  bill  ''to  make  better  provbion  for  the  collection  of 
claims  against  the  owners  of  vessels  navigating  the  lakes 
and  canals  in  Upper  Canada"  is  a  very  necessary  measure. 
It  provides  generally  that  any  debt  or  liability  contracted 
by  the  owner,  master,  agent,  or  consignee  of  any  ship  or 
vessel  within  the  Province. — 1.  For  goods,  wares,  merchan- 
dise, or  provisions  furnished  for  the  use  of  such  vessel.  2. 
For  labor,  repairs,  or  any  kind  of  work  done  to  or  upon 
such  ship  or  vessel.  3.  For  towing  such  ship  or  vessel 
with  any  steam  vessel,  horses,  or  otherwise.  4.  For  dam- 
ages done  to  any  other  vessel  or  property  by  collision— shall 
be  a  lien  upon  such  ship  or  vessel  and  preferred  to  all 
others.  There  being  no  Admiralty  law  in  Upper  Canada  the 
most  flagrant  wrongs  have  been  committed,  and  no  remedy 
or  an  insufficient  remedy  only  existed.  The  masters,  &c., 
of  vessels  are  not  at  all  times  men  of  property.  Their 
occupation  is  such  that  one  day  they  are  here  and  another 
day  may  be  fiir  beyond  the  reach  of  our  laws.  Without 
some  mode  of  detaining  them  or  their  vessels  the  law  is 
frequently  powerless.  The  principle  of  the  bill  before  us  is 
good.  We  believe  the  details  will  require  much  considera- 
tion. On  this  occasion  we  have  neither  time  nor  space 
to  enter  into  an  examination  of  the  machinery  proposed. 

The  bill  "  to  amend  the  Act  repealing  mortgages  and 
sales  of  personal  property  in  Upper  Canada  "  is  very  objec- 
tionable. As  the  law  now  stands,  all  such  instruments 
must  be  registered  "  in  the  office  of  the  Clerk  of  the  County 
Court  of  the  County  or  Union  of  Counties  where  the  pro- 
perty mortgaged  or  sold  shall  be  at  the  time  of  the  execu- 
tion of  the  instrument."  (20  Vic,  cap.  8,  sec.  5.)  It  is 
proposed  to  have  them  registered  "  in  the  office  of  the 
Clerk  of  the  Township  or  United  Townships,  City,  Town  or 
Yillage  in  which  the  mortgagor  or  bargainor  shall  reside 
at  the  time  of  the  execution  thereof."  The  objection  to 
this  is,  that  to  meet  the  convenience  of  two  persons  a  great 
many  are  inconvenienced.  The  object  of  registry  is  to  give 
notice  to  the  public  or  to  make  things  so  that  notice  maybe 
easily  obtained.  The  office  of  the  Clerk  of  the  County 
Court  situate  as  it  is  invariably  in  the  County  town,  is  much 
more  accessible  to  the  general  public  than  the  offices  of 
Township  Clerks.  Besides  the  duty  is  one  which  never 
can  be  expected  to  be  performed  as  well  by  Township 
Clerks  as  Clerks  of  County  Courts.    We  believe  that  the 
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registry  of  bills  of  sale  and  chattel  mortf^ages  is  safficientlj 
de-centralized  at  present.  Indeed  we  think  that  if  the  pro- 
poser of  the  present  bill  were  to  strike  out  all  that  it  con- 
tains and  amend  the  former  acts  by  making  it  necessary  for 
Clerks  of  County  Courts  to  furnish  returns  to  a  central  re- 
gistry to  be  kept  in  Toronto,  he  would  be  doing  good  service 
to  the  community,  which  at  present  he  b  not  doing.  The 
analogy  is  perfect  in  the  offices  of  the  Deputy  Clerks  of  the 
Crown  in  each  County,  with  a  principal  office  in  Toronto. 

The  bill ''  to  amend  the  act  passed  in  the  twentieth  year 
of  Her  Majesty's  reign,  intituled,  An  Act  to  extend  the 
right  of  appeal  in  criminal  cases  in  Upper  Canada "  is  so 
necessary  that  no  one  can  dispute  it.  The  20  Vic,  c.  61, 
enacts  that  <'  no  sentence  of  death  in  any  case  of  capital 
felony  shall  be  passed  to  take  effect  until  after  the  expira- 
tion of  the  terms  next  succeeding  the  sitting  of  the  Court 
at  which  such  sentence  of  death  shall  be  passed,''  (s.  5.) 
This  is  a  clear  error.  We  said  so  the  moment  we  first  read 
the  Act  and  so  expressed  ourselves  in  our  issue  for  October 
last.  It  is  now  proposed  that  the  word  "  terms"  be  struck 
out,  and  the  word  '*  term"  inserted  in  lieu  thereof.  The 
Judges'  have  construed  **  terms  "  to  mean  at  least  two  terms, 
and  so  have  held  in  /avorem  vitce.  The  bill  now  before 
the  Legislature  will  remove  the  doubt  caused  by  a  mere 
clerical  error  and  make  the  Act  of  1857  to  speak  what  it 
really  meant. 

The  bill  "  to  amend  and  consolidate  the  Jury  laws  of 
Upper  Canada,"  containing  no  less  than  one  hundred  and 
eighty-one  clauses,  is  an  important  measure.  It  recites 
that  it  is  expedient  to  amend  and  consolidate  the  various 
Acts  relative  to  the  mode  of  selecting  Jurors  in  Upper 
Canada,  the  performance  of  their  duties  and  the  remunera- 
tion to  be  by  them  received,  with  a  view  to  reduce  the 
expense  attending  the  present  system,  and  to  obtain  a  better 
class  of  Jurors  than  are  now  obtained.  If  the  bill  should  be 
at  all  effectual  as  to  either  of  its  declared  objects  it  will  be  a 
treasure.  The  lamentable  inefficiency  of  many  jurors  who 
now  grace  jury  boxes  is  a  theme  of  constant  remark.  Pro- 
perty qualification  is  of  itself  no  qualification  for  a  juror. 
What  we  want  is-  intelligence  and  honesty.  Without  the 
one  the  administration  of  justice  is  a  delusion.  Without 
the  other  it  is  a  snare.  One  thing  of  all  others  remarkable 
in  the  bill  before  us  is  that,  while  professing  to  consolidate 
<<ihe  various  Acts''  (32  Geo.  III.,  cap.  2;  12  Vic,  cap. 
86 ;  13  &  14  Vic,  cap.  58 ;  14  &  15  Vic,  cap.  14;  14  &15 
Vic  cap.  65;  16  Vic,  cap.  120;  18  Vic,  cap.  130;  19420 
Vic,  cap.  02)  now  in  force,  it  does  not  repeal  a  single  one. 
This  we  take  to  be  a  fault  of  omission.  The  second  clause  of 
the  bill  preserves  the  good  old  rule  *'  of  a  unanimous  ver- 
dict of  twelve  juroiB  duly  sworn."     It  ignores  all  the  vapid 


theories  of  majority  visionaries.  The  bill  being  a  govern- 
ment measure,  we  presume  the  government  is  pledged  to 
the  principle  of  this  clause,  and  that  we  shall  be  rescued 
from  the  impending  danger  of  the  bill  which  ''  the  Senate  " 
in  its  wisdom  has  passed.  Following  the  second  clause 
there  is  a  methodical  arrangement  of  the  remaining  clauses. 

1.  Qualifications,  exemptions,  and  disqualifications  of  Jurors. 

2.  Selection  and  distribution  of  Jurors  from  the  assessment 
roll.  3.  Jurors'  book  and  second  selection  of  Jurors.  4. 
Selecting  Jury  lists  from  Jurors'  rolls.  5.  Jury  process. 
6.  Drafting  panels  from  Jury  lists.  7.  Summoning  Jurors. 
8.  Drawing  at  trial.  9.  Challenges.  10.  Special  Juries. 
11.  View's  Juries  de  Medietate  Linguae  and  Inquests.  12. 
Application  of  certain  provisions  to  Cities  and  Eecorders 
Courts.  13.  Omissions  not  to  vitiate  verdicts.  14.  Pay- 
ment of  Jurors.  15.  Fees  to  Officers.  16.  Penalties.  17. 
Miscellaneous  Provisions.  18.  Schedule.  The  length  to 
which  our  observations  have  already  extended,  prevents  us 
at  present  examining  the  minutiae  of  this  elaborate  bill. 
We  can  only  say  from  what  we  have  read  of  it,  that  it  ap- 
pears to  be  ably  conceived  and  ably  executed. 

The  bill  "  to  secure  to  Married  women  ceictain  separate 
rights  of  property,"  having  been  originated  in  and  passed 
by  the  Legislative  Council  is  now  before  the  Legislative 
Assembly.  It  deals  with  a  subject  upon  which  legislation 
is  required ;  but  we  scarcely  think  it  furnishes  the  legisla- 
tion necessary.  The  difficulty  of  at  all  mastering  the  law 
of  husband  and  wife  has  in  England  until  recently,  deterred 
her  most  experienced  and  most  gifted  jurists.  It  is  a  delicate, 
and  it  may  be  unsafe,  thing  to  enact  that  husband  and  wife 
shall  no  longer  be  one  but  two  persons.  The  dependence 
of  the  wife  upon  the  husband  has  long  been  recognized  as 
a  guarantee  of  connubial  felicity.  The  absolute  dependence 
may  in  some  cases  work  hardship.  Why  not  then  proceed 
by  making  provision  for  exceptional  cases  instead  of  making 
exceptional  cases  the  basis  of  general  legislation.  This  is 
what  the  bill  before  us  does.  It  makes  every  married 
woman  possessed  of  property,  real  or  personal,  quoad  the 
property,  independent  of  and  separate  from  her  husband. 
She  may  do  with  it  as  she  pleases.  She  may  enjoy  it  in 
'^  as  full  and  ample  a  manner  as  if  she  continued  sole  and 
unmarried."  She  may  make  separate  contracts — she  may 
make  devises  and  bequest — she  may  fancy  her  good  man 
''down  among  the  dead  men,'^  and  govern  herself  accordingly 
in  all  matters  of  property  and  civil  rights.  This  is  we  fear 
going  too  far  as  an  experiment.  It  is  going  further  than 
has  yet  been  done  in  England.  It  is  putting  on  the  Sta- 
tute book  all  that  Mrs.  Norton  demands,  and  more  than  the 
Englbh  Legislature  has  yet  acceded.  We  reoommend  to 
our  Legislature  the  oaraful  perusal  of  the  English  Marriage 
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und  Divorce  Act  of  last  Session.  It  admits  of  an  applica- 
tion to  the  tribunals  of  the  land  for  the  protection  of  a 
married  woman  under  certain  circumstances  in  the  ezclu- 
sive  eojojment  of  her  property.  It  vests  a  discretion  where 
discretion  ought  to  exist,  instead  of  doing  away  with  all 
wholesome  checks  as  in  the  bill  now  before  our  legislature. 

The  bill  *^  to  amend  the  Act  to  authorise  investigations 
in  the  case  of  accidents  by  fire/'  extends  the  Statute  20 
Vic,  cap.  36  which  is  at  present  restricted  to  '^  Cities 
Towns,  and-Yillages/'  to  cases  of  fire  ''  occurring  in  rural 
districts."  The  extension,  though  we  fancy  little  required 
cannot  do  much  harm.  In  this  respect  the  bill  possesses  a 
negative,  not  a  positive  recommendation.  It  matters  little 
whether  it  becomes  law  or  not. 

The  bill  ''  to  define  the  liability  of  conveyancers  "  oom* 
mends  itself  to  every  thinkiog  man ;  and  we  believe 
that  all  readers  of  the  Law  Journal  are  thinking  men. 
The  principle  of  this  bill  is  just  and  sound.  A  man 
who  undertakes  to  do  a  thing  for  pay,  and  is  paid  a  fair 
compensation,  ought  to  be  liable  in  law  as  he  h  in  consci- 
ence to  make  good  whatever  loss  the  party  for  whom  the 
work  is  done  suffers  in  consequence  of  the  work  being  neg- 
ligently  or  improperly  done.  Cases  daily  come  under  the 
notice  of  the  profession  in  which  whole  families  are  mined 
by  either  negligence  or  unskillfullness  of  men  calling  them, 
selves  conveyancers,  who  now  enjoy  the  immunity  of 
being  free  from  liability  for  the  results  of  their  negligence 
stupidity,  or  ignorance.  We  sincerely  hope  a  measure  so 
just  and  so  necessary  as  that  now  before  the  Legtalature  will 
meet  with  hearty  support. 


UNIVERSITY  OP  TORONTO.— LAW  FACULTY. 


Academical  honora  are  at  all  times  pleasing  to  us.  We  have 
reason  to  know  they  are  not  to  be  had  in  either  of  our 
Toronto  Universities  for  the  asking.  The  governing  body 
of  Trinity  College,  in  its  wisdom  appears  to  have  done  away 
with  lectures  in  law.  If  we  mistake  not  the  Legislature 
has  done  the  same  for  the  University  of  Toronto.  In  the 
latter  University  it  would  however  appear,  that  examina- 
tions in  law  are  still  had,  degrees  still  conferred,  and  medals 
still  awarded  to  gentlemen  who  dbtinguish  themselves. 

.  At  the  recent  examination  of  the  University  of  Toronto 
medals  were  awarded  to  the  following  gentlemen  upon  their 
passing  their  final  examination  in  law  for  the  degree  of 
LL.B.  :— 

Gold  Medal  W.  H.  Bowlby,  B.A. 
Silver  «<  C.  £.  English,  M.A. 
B.  A.  Sampson,  BA. 


(( 


(( 


HISTORICAL  SKETCH  0^  THE  CONSTITUTION,  LAWS 
AND  LEGAL  TRIBUNALS  OF  CANADA. 


Now  that  public  attention  is  being  directed  to  the  pro- 
priety— nay,  the  necessity  of  a  fusion  of  the  laws  of  Upper 
and  Lower  Canada,  we  have  great  pleasure  in  being  able  to 
announce  that  an  original  essay  on  the  above  subject  will 
be  forthwith  published  in  the  pages  of  this  Journal. 

It  will  be  commenced  in  our  next  issue,  and  continued 
monthly  till  completed.  The  aim  of  the  writer  will  be  to 
narrate, — not  to  discuss. 

« 

His  materials  are,  we  are  informed,  the  best  that  can  be 
had, — consisting  of  several  French  and  English  Manu- 
scripts and  publications  now  out  of  print.  To  this  may 
be  added  all  the  information  that  can  be  gathered  from 
EditSf  Arrets^  and  Ordonnances  of  the  French  Government 
and  of  the  Province  of  Quebec,  together  with  Ordonnances 
and  Acts  of  the  Parliament  of  the  Provinces  of  Upper  and 
Lower  Canada,  and  of  Canada.  No  pains  will  be  spared 
either  in  research  or  compilation,  that  can  be  made  tribu- 
tary to  the  object  of  the  writer.  The  period  embraced  will 
be  nearly  three  centuries,  that  is,  from  the  settlement  of 
Canada  by  the  French  to  the  present  day. 

DIVISION      COURTS 


OYFICSES  AND  SUITORS. 


The  circulation  of  the  Law  Journal  amongst  the  Clerks 
and  BaiH£&  of  Division  Courts,  although  considerable,  has 
not  reached  the  extent  it  should  have  done  by  this  time, 
considering  that  it  has  been  more  than  three  years  in  exis- 
tence, and  that  its  usefulness  to  that  class  of  men  especially 
has  been  so  fully  and  generally  recognised  and  declared  both 
by  County  Judges,  and  other  competent  authorities. 

We  have  heard  of  one  County  Judge  at  least,  who  makes 
the  taking  9Lna  reading  of  the  Journal  a  condition  of  his 
Clerks  and  Bailiffs  holding  office,  on  grounds  somewhat 
analaguous  to  those  on  which  the  law  compels  persons  about 
to  enter  a  profession  to  pass  an  examination  to  determine 
their  fitness  before  allowing  them  to  enter  on  the  perform- 
ance of  duties  affecting  the  interests  of  the  public.  None 
but  properly  qualified  men  should  be  allowed  to  hold 
office ;  and  although  there  is  no  form  of  an  examination  for 
the  candidates  for  public  offices,  yet  in  most  instances  the 
men  who  are  chosen  to  fill  them  are  taken  from  that  class 
of  society  the  members  of  which,  with  few  exceptions,  i^ 
ceive  a  liberal  education,  sufficient  to  enable  them  to  under- 
take any  duties  which  do  not  require  a  special  training :  so 
that  for  this  reason  we  generally  find  incompetency  to  be 
an  exception. 

The  offices  of  Clerk  and  Bailiff  in  the  Division  Courts, 
and  the  men  who  usually  fill  them,  cannot  however  be 
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judged  by  this  rule.  The  offices  are  such  as  require  in  their 
incumbents  not  only  a  fair  share  of  education  and  clever- 
ness, but  also  a  knowledge  of  the  law  by  which  these  Courts 
are  governed ;  and  the  officers,  from  the  decentralized  posi- 
tion of  the  Courts,  are  of  necessity  in  many  instances  far- 
mers and  men  whose  business  was  not  such  as  to  have  fitted 
them  for  their  new  occupation,  and  in  hardly  any  case  can 
a  man  be  found  possessing  at  first  the  requisite  kind  of 
information  and  experience. 

Under  these  circumstances  how  could  it  be  expected,  or 
how  could  it  be  possible  that  the  important  and  responsible 
duties  which  devolve  on  these  officers  should  be  properly 
and  faithfully  performed  with  advantage  to  the  public  unless 
they  had  some  means  of  informing  themselves  of  their  pre- 
cise nature  and  extent,  and  availed  themselves  thereof. 

Our  Journal  was  established  at  first  mainly  with  a  view 
to  this  end — to  add  to  the  useful nes  of  these  Courts  and 
thereby  to  benefit  the  public  at  largo — ^and  although  we  may 
have  extended  our  sphere  we  have  in  no  wise  departed  from 
or  forgotten  this  important  object,  or  neglected  to  use  any 
means  which  lay  in  our  power  for  its  advancement ;  and  we 
can  hardly  be  accused  of  expecting  too  much  if  we  look  to 
find  on  our  subscription  Wit  the  name  of  every  Clerk  and 
Bailiff  in  Upper  Canada — nay,  more,  we  think  that  a  County 
Judge  would  not  be  overstepping  the  bounds  of  duty  Sy 
urging  on  each  of  the  officers  under  his  control  in  a  manner 
not  to  be  misunderstood  by  them,  the  necessity  of  making 
themselves  familiar  with  the  pages  of  the  Lato  Jourual, 
If  it  be  the  duty  of  the  Judge  to  select  men  fitted  for  the 
office,  as  well  as  they  can  be  in  such  eases  at  first — ^it  can 
be  no  less  so  to  see  that  they  take  measures  to  qualify  them- 
selves more  fully,  and  to  keep  pace  with  the  continual  de- 
velopment of  the  laws  that  they  assist  to  adminbter. 

We  have  taken  the  trouble  to  make  enquiries  lately  in 
respect  to  the  public  feeling  in  different  Counties  in  regard 
to  Division  Courts,  led  thereto  by  having  seen  some  articles 
of  a  character  unfavorable  to  them  and  their  working  in 
local  papers  and  we  find  a  marked  contrast  between  those 
Counties  where  the  JourniU  is  generally  taken  by  officers, 
and  those  where  it  is  not,  in  the  estimation  in  which  the 
Court  is  held  and  entirely  in  favour  of  the  former.  It  could 
not  well  be  otherwise,  for  whilst  we  point  out  the  path  of 
duty  we  do  not  omit  to  warn  of  the  danger  attending  its 
neglect,  and  athough  the  ignorant  or  ill  disposed  may  trans- 

gress  on  the  plea  of  knowing  no  better,  it  is  only  the  fool- 
ardy  who  will  venture  to  do  mat  which  he  knows  to  be  wrong. 
We  have  ever  been  the  advocates  of  that  system  whicn 
brio^  justice  as  it  were  to  every  man's  door,  and  we  have 
a  claim  which  should  not  be  overlooked  or  forgotten  on  all 
those  whether  officers  or  suitors  whose  just  interests  we  have 
endeavored  to  advance  or  to  whom  the  good  of  the  pub- 
lic is  an  object. 

AKSWKRS     TO     C  0  R  RX  SP  0  N  O  X  NTS. 


To  HU  Editars  of  HU  Law  Journal. 

April  21, 1858. 
GuTTLiiaBNy—In  yoor  last  number  I  find  an  opinion  ex- 
pressed upon  a  very  important  question,  which  may  possibly 
receive  some  further  notice  from  you.  I  refer  to  your  answer 
to  the  correspondent  "  T.  B."  In  the  absence  of  the  question 
put  to  you,  the  reader  may  perhaps  not  see  the  full  force  of 
the  expressions  you  use.    You  say,  **  Our  own  view  is,  a  claim 


of  possession  is  not  a  claim  of  title  to  land'*  And  you  add,  in 
a  separate  sentence,  "  It  may  be  that  in  its  most  comprehen- 
sive sense  the  term  ^i^Ze embraces  the  possessioD,  but  not  in  the 
sense  in  which  it  is  used  in  the  Act,  so  that  a  defence  which 
would  amount  to  a  plea  of  leave  and  license  would  not  of  n«- 
cessiiy  bring  title  to  the  land  in  question."  I  have  italicised 
some  parts  of  the  above,  to  which  I  wish  to  draw  your  atten- 
tion. That  a  defence  of  leave  and  license  would  not"  of  ne- 
cessity" bring  up  the  question  of  title  seems  plain  enough. — 
For  instance,  there  might  be  a  permission  to  enter  and  remove 
a  crop,  or  a  right*  as  of  an  out^soing  tenant  to  take  the  away- 
going  crop,  that  right  being  given  to  him  in  a  lease  which 
had  expired,  there  being  no  dispute  as  to  the  expiry.  But 
suppose  a  defence  of  leave  and  license,  in  support  of  which 
the  defendant  sets  np  a  lease,  the  validity  of  which  the  plain- 
tiff denies  ?  Or,  in  view  of  what  you  lay  down,  namely,  that 
'*  Claim  of  possession  is  not  a  claim  of  title,"  take  the  case  of 
a  Defendant  setting  up  a  lease  which  the  Plaintiff  says  has 
expired  and  thus  disputes  the  continuance  of  the  title  of  *'  pos- 
session." Is  not  the  defence  in  either  case  a  claim  of  "title  to 
land  ?"  I  cannot  help  thinknig  that  it  is,  and  the  right  of  the 
Division  Court  to  try  such  a  question  seems  to  me  to  be  more 
than  doubtful. 

The  Act  of  1850  excepts  "  any  cause  involving  the  rigid  or 
iiUe  to  real  estate."  The  Act  of  1853  forbids  the  trial  of  every 
cause  in  which  *'  the  title  to  any  corporeal  or  incorporeal  he- 
reditaments shall  be  in  question."  The  term  "title,"  as  a 
legal  phrase,  you  seem  to  admit,  embraces,  in  the  most  com- 
prehensive sense,  the  right  to  possession.  I  submit  that  nothing 
can  be  more  oomprehensive  than  the  sense  in  which  it  is  used 
in  these  enactments.  If  you  restrict  the  interpretation,  a  large 
majority  of  disputes  as  to  land  would  come  before  the  Division 
Courts,  and  a  difficulty  will  also  meet  us  in  thiS  way — we  shall 
be  at  a  loss  to  say  how  far  it  shall  be  restricted.  It  cannot 
have  been  the  intention  of  the  Legislature,  one  would  think, 
to  permit  the  trial  of  all  the  nioe  qaestions  of  tenancies  to  be 
disposed  by  a  tribunal  which  must  decide  summarily,  often 
under  great  disadvantages,  and  from  which  there,  is  no  ready 
appeal.  But  let  the  interpretation  be  the  oomprehensive  one 
to  which  you  refer,  and  the  Courts  will  know  readily  where  to 
stop ;  questions  proper  for  another  tribunal  where  taw  can  be 
better  aiseussed  ana  decided  upon,  will  go  to  that  tribunal, 
and  we  shall  have  a  practice  alike  consistent  with  the  ytords 
of  the  statute,  the  "  oomprehensive*'  and  le^l  signification  of 
those  words,  and,  I  think,  with  the  ends  of  justice. 

Yours,  C. 

[We  feel  obliged  by  the  above  communication  and  very  will. 
ingly  insert  it. 

Our  opinion  had  reference  to  a  case  where  a  plea  of  "  leave 
and  license"  was  put  on  the  repord  in  an  action  for  trespass  on 
land,  and  we  considered  that  the  pleadings  were  not  conclusive 
evidence  that  "  title  to  land"  was  in  question — the  plea  not  of 
necessity  demanding  that  conclusion. 

We  should  be  happy  to  receive  the  case  to  which  our  cor. 
respondent  refers. — ^Eds.  L.  J*.] 


MANUAL   ON    THE   OFFICE    AND    DUTIES  OF 
BAILIFFS    IN    THE    DIVISION    COURTS. 


(^For  the  Law  Journal. — Br  V .) 

[CONTINUKD  FROM  PAGB  83,  VOL.  4.] 
P&OTECTION   TO   BAILIFFS. 


Officers  and  persons  acting  in  their  aid  have  special  pro- 
tection under  the  Divbion  Courts  Act.    This  protection  in 
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respect  to  actions  against  tbem  will  be  noticed  under  another 
head.  Of  that  protection  which  a  Bailiff  is  entitled  to 
receive  when  acting  in  Court,  little  need  be  said  as  the 
Judge  will  take  care  that  he  is  not  insulted  with  impunity. 
By  the  18th  section  of  the  D.  C.  Act,  every  Bailiff  is 
required  ^^  to  exercise  the  power  and  authority  of  a  consta- 
ble and  peace  officer  during  the  actual  balding  of  the 
Division  Court."  And  by  section  75,  should  any  person 
wilfully  insult  an  officer  during  his  attendance  in  Court,  the 
offender  may  be  taken  into  custody  by  order  of  the  Judge 
and  fined. 

Upon  this  it  may  be  remarked  that  as  the  power  rests 
with  the  Judge  to  punish  it  will  doubtless  be  exercised 
should  occasion  require,  and  however  gross  the  insult  the 
Bailiff  should  not  retort  or  give  word  for  word  to  the 
offender.  The  law  through  the  Judge  is  the  officer's  pro- 
tection and  shield,  and  will  vindicate  him  against  the 
wrong-doer. 

If  the  Judge  has  not  heard  or  seen  the  insult  offered 
— for  it  may  be  by  gesture  as  well  as  words,  the  Bailiff  may 
state  the  fact  to  the  Judge  and  solicit  the  protection  of  the 
Court.  Should  the  Judge  have  heard  the  objectionable 
language,  it  becomes  the  officer  to  remain  silent,  for  the 
Judge  will  act  without  solicitation  if  rebuke  or  punishment 
be  called  for. 

Penalties  for  assauUtng  Bailiffs  and  recovering  goods 
taken  in  execution  may  be  ranked  under  the  head  of  pro- 
tection to  officers.  By  the  100th  section  of  the  D.  C.  Act, 
<'  If  any  officer  or  Bailiff  (or  his  deputy  or  assistant)  be 
assaulted  in  the  execution  of  his  duty/'  the  person  offend- 
ing is  liable  to  be  fined.  In  the  language  of  this  section — 
'<  officer"  (or  clerk)  is  distinguished  from  Bailiff,  and  the 
office  of  Deputv  Clerk  is  recognized  by  the  Statute.  The 
words  in  the  clause,  '^  his  deputy,"  would  appear  to  refer 
to  the  Clerk — the  words  *'  his  assistant,"  to  the  Bailiff. 

It  is  further  provided  by  this  clause-'*  That  if  any  rescue 
shall  be  made  or  attempted  to  be  made  of  any  goods  and 
chattels,  or  other  property  seized  under  a  process  of  the 
Court,  the  person  so  offending  shall  be  liable  to  a  fine." 
The  fine  in  either  case  is  £5,  and  it  may  be  recovered  by 
order  of  the  Court,  or  before  any  Justice  of  the  Peace  for 
the  County,  and  the  offender  may  also  be  imprisoned  for 
any  term  not  exceeding  three  months. 

It  is  further  provided  that,  the  Bailiff  or  any  peace 
officer  may  take  the  offending  party  into  custody  with  or 
without  warrant  and  bring  him  before  the  Court  or  a  Jus- 
tice of  the  Peace,  to  be  dealt  with  according  to  law. 

If  the  Court  be  sitting  at  the  time  of  the  offence  commit- 
ted, or  its  sittings  are  immediately  about  to  take  place,  it 
will  be  better  that  the  offender  should  be  taken  before  the 
Court  that  the  law  may  be  promptly  and  publicly  vindicated 
and  a  final  decision  obtained,  but  in  any  case  in  which  the 
offender  b  arrested  without  warranty  unless  the  hour  be 
unreasonable  as  at  nig|it,  in  which  case  he  may  be  secured 
in  a  lock-up,  or  other  convenient  place  till  the  next  day, 
the  party  should  be  brought  promptly  before  the  Court  or 
before  a  Magistrate,  and  a  complaint  be  formally  lodged^  as 
any  unreasonable  detention  would  not  be  justifiable. 

The  general  rule  of  law  as  to  arrests  by  constables  with- 
out warrant,  would  govern  arrests  under  this  section. 


THE    MAGISTRATE'S    MANUAL. 


BY  A  BARRISTER-ATLAW  — (Ooptiiobv  KnnTKik.) 
[CUilMMcd  from  pagt  8&,  Vol.  IV.] 


I. — INFORMATION   OR  COMPLAINT. 

The  first  proceeding  before  a  magbtrate  when  appealed 
to  ministerially,  is  the  information  or  complaint.  The  party 
giving  information  or  complaining  tells  his  story,  which 
the  magistrate  or  his  clerk  generally  reduces  into  writing. 
No  information  need  be  under  oath  unless  intended  as  the 
foundation  for  a  warrant  to  arrest  in  the  first  instance,  or 
unless  expressly  required  by  statute  to  be  under  oath.* 
The  magistrate  before  taking  the  information  ought  to  be 
satisfied  first  that  some  person  named  has  committed  or  is 
suspected  to  have  committed  treason,  felony,  or  other 
indictable  misdemeanour  or  offence,  and  secondly,  that  such 
offence  was  committed  within  the  limits  of  his  jurisdiction , 
or  that  the  person  guilty  or  suspected  to  be  guilty,  having 
committed  the  offence  elsewhere  out  of  his  jurisdiction, 
is  residing  or  being^  or  is  suspected  to  reside  or  be  within 
his  jurisdiction,  f 

Form. — The  information  may  be  in  this  form : 

Province  of  Canada:  (County  or  United  Counties  or  as  the 
ease  may  be)  of  — ^, 

The  information  and  oomplaiot  of  C.  D.  of ,  (Teoman) 

taken  this  —  day  of  — ^,  in  the  year  of  our  Lord  — , 
before  the  undersigned  (one)  of  ller  Majesty's  Justices  of  the 
Peace,  in  and  for  Uie  said  ( County  or  as  the  ease  may  be)  of 
>,  who  saith  that,  J^c,  (in  stating  the  defence,) 


This  form  is  taken  from  statute  16  Vic,  cap.  179, — 
intituled,  "An  Act  to  facilitate  the  performance  of  the 
duties  of  Justices  of  the  Peace  out  of  sessions  in  Upper 
Canada,  with  respect  to  persons  charged  with  indictable 
offences ; "  an  act  of  the  greatest  utility  to  which  we  shall 
have  occasion  frequently  to  refer.  Appended  to  it  there 
are  many  forms  which  ought  when  possible,  to  be  used.  A 
departure  from  them  however,  does  not  of  itself  make  a 
form  otherwise  good  at  all  exceptionable.  The  Statute 
enacts — "  That  the  several  forms  in  the  schedule  contained 
— or  forms  to  the  like  effect — shall  be  good,  valid,  and  suffi- 
in  law."  (sec.  20.) 

The  form  of  information  which  we  have  above  given, 
cannot  be  deemed  more  than  a  skeleton.  We  shall  now 
proceed  to  examine  its  details  and  so  point  out  the  necessary 
parts  of  every  information  or  complaint. 

Complainants  name,  i.  e.,  **  the  information  and  com- 
plaint of  C.  D.  of,  &e."  There  is  no  rule  of  which  we  have 
any  knowledge,  which  declares  that  the  name  of  the  in* 
formant  shaU  be  stated  in  every  information.  The  form 
given  in  the  Act,  supported  by  universal  usage  and  long 
practice,  inclines  us  to  the  belief  that  in  every  information 
the  name  of  the  informant  ought  to  be  stated.  It  is  only 
consistent  with  the  open  and  fair  administration  .of  justice, 
that  a  person  accursed  of  crime  should  as  a  rule  be  informed 
of  the  name  of  his  accuser.  By  this  means,  motives  may 
be  detected — ^and  causes  laid  bare,  so  as  not  only  to  show 
that  a  groundless  charge  has  been  preferred,  but  why  the 
particular  complainant  preferred  the  groundless  charge. 

♦  Basten  y.  Carew,  8  B.  &  C,  649;  16  Vic,  cap.  179,  seo.  4. 
t  16  Vic  ,  cap.  |79,  seo.  ^ 
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Date  when  exhibited, — The  iDformation  contiDues,  "  token 

this^ .  d^y  of ,  &c."     An  information  taken  by  a 

magistrate,  is  in  technical  lanpjuage  said  to  be  "  exhibited." 
There  are  several  reasons  why  this  date  should  be  made  to 
appear  on  the  face  of  the  information.  One  is  to  show  that 
the  information  was  made  subsequent  to  the  offence.  Ano- 
ther is  to  show  the  time  when  proceedings  were  commenced 
80  that  if  there  be  any  limitation  as  to  time,  the  commence- 
raont  within  proper  time  may  be  made  apparent  from  the 
paper  themselves.  An  error  in  this  date  however  is  not 
fatal  if  the  true  date  be  made  to  appear  from  the  evidence 
or  other  proceedings.* 

Sf^le  o/magi8traft,J'  bcforo  the  undersigned  one  of  Her 

Majesty'Tj  Justices  of  the  Peace  in  and  for,  <fec."     This ^ ,  ,  _  _. ^ , 

must  appear  on  the  face  of  the  information,  so  that  thereby  I  ^^  ^^  Ba.    This  school  tax  was  added  ia  the  roll  after  the  11th 
"'•'•-  ^i-^T.        .       ,«*.        .,-    .   .  ^,  1866,  as  the  city  clerk 

the  collector  had  received 


The  school  trustees,  in  Avgast  1856,  had  called  upon  the  muni- 
cipality of  Kingston  to  levy  £1,600  for  school  purposes,  and  ia 
order  to  comply  with  this  reqaest  a  by-law  was  passed  on  the  19th 
of  December,  1855,  autborisio^  a  rate  of  7d.  in  the  pound  on  the 
property  assofsed  for  1855.  The  time  for  levying  the  money  was 
extended  by  the  corporation  from  time  te  time,  by  resolutions,  tiU 
March,  1857,  the  last  postponement  being  by  resolution  passed  on 
the  22nd  of  December,  1856. 

The  time  had  been  last  extended  before  that  to  the  let  of  August, 
1856 ;  and  the  plaintiff  contended  that  there  being  no  resolution 
passed  after  that  day  until  the  22Bd  of  December,  1656,  there  waa 
no  authority  to  levy  at  the  time  when  his  goods  were  seised  name- 
ly, on  the  5th  of  December,  1856. 

The  roll  for  1855,  txelusioe  of  school  taxes,  was  made  up  on  the 
6th  of  September,  1855,  and  certified  on  the  6th  of  December 
following.  It  shewed  the  plaintiff  to  be  assessed  for  property 
amounting  to  £48,  which,  at  7d.  in  the  pound,  made  the  school 


Defendant's  name,  "  who  saith  that  E.  F.,  &c."  The 
name  of  the  defendant  so  far  as  known  must  be  stated — so 
if  ncore  than  one  the  name  of  every  defendant :  it  was  there- 
fore held  bad  to  describe  several  defendants  as  '^  Messrs. 
Harrison  and  Company.**  \\  It  does  not  appear  that  any 
addition  such  as  yeoman,  is  essential  in  the  description  of 
defendant.  § 


U,    C.     REPORTS. 


QUEEN'S  BENCH. 
HtporUd  ^  a  BoBissoif,  Bbq^  Aeirr»ifcr<tf-£a«0. 


NSWBBEET  V.    StSPHSHS  KV  AL. 

BITTNICflPAL  LAW. 

Ihaus—ExUnaim  nftimf.for  confetitm—Ditratian  t^txiUetm'M  auihorU^^ 
Bit  rigH  to  appoinl  o  haa^—Gbit*— Tender 
TlM  time  for  ^tTfing  a  ■ebool  tax  In  th«  dtj  of  Kingston,  ImpOMd  \if  hj-Him  In 
Deomnber.  1866.  wm  «xt«mled  by  Nnlatton  of  <he«it7  eouBdl,  nndflr  18  Via. 
eh.  21,  «>c  3.  notit  th«  lit  of  Aagnit,1866^  andagalo,  on  tho  22nd  of  December, 
1856.  to  the  lit  March,  1867.     ^  ^        "«      » 

BOd^  that  tho  eolleetor,  who  wae  the  name  penon  ftnr  both  |«ars,  mlf(ht  tfliitrain 
bwtwven  the  let  of  Augnet  and  the  22Dd  of  December,  1866,  althongh  no  reaoln- 
tton  extending  the  time  was  then  in  force:  McUan  J.,  dissenting. 

RsPLaym,  for  two  siWer-spoons,  eight  tea-spoons,  and  a  sngar 
tray. 

PUa — Not  guilty,  by  statute. 

At  the  trial,  at  Kingston,  before  Hagarty^  J.,  it  appeared  that 
the  defendant  Stephens  was  collector  of  taxes  for  the  city  of  King- 
ston, and  Conley  acted  as  his  bailiff.  £1  88.  was  claimed  from 
the  plaintiff  for  school  tax,  which  he  tendered  to  Conley,  who 
would  not  rcceiTe  it  without  the  costs.  The  things  were  after- 
wards seiied,  and  were  replcTied  by  the  plaintiff. 

It  seemed  that  two  assessments  were  made  for  school  purposes 
ia  1855,  each  for  the  same  amount;  and  the  plaintiff,  thinking 
that  he  was  charged  with  the  same  tax  a  second  time,  at  first  re- 
fused to  pay  it  Afterwards,  finding  his  mistake,  he  tendered  it  to 
the  constable,  who  demauded  also  the  costs  of  the  warrant  of  dis- 
tress, which  had  issued,  6s.,  which  the  plaintiff  refused  to  pay. 
The  bailiff  in  consequence  seised  the  goods,  which  gaye  rise  to 
this  action. 


*  Rex.  T.  Kent,  2  Lord  Rayd,  1646.     Rox.  v.  Puller,  lb.  610 
Rex.  T.  Pioton,  2  East,  196.    Rex.  t.  Chandler,  14  East,  272. 

t  Rex.  T.  Johnson,  1  Str.  261,  Kite  &  Lanes*  case,  1  B.  &  C. 
101 ;  Re  Peerless  1  Q.  B.  14S. 

X  Reg.  T.  Stockton,  2  New  Sess.  cases,  16. 

(  Rex.  y.  Harrison,  8  T.  R.,  608. 

I  1  Bums,  J.,  966. 
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for  general  purposes  for 
property. 

On  these  facts  a  yerdict  was  rendered  for  defendants,  leave 
being  reseryed  to  the  plaintiff  to  moye  to  haye  the  yerdict  entered 
in  his  fayour  for  10s. 

WaUbridge^  Q.  C  ,  obtained  a  rule  niti  accordingly.  The  gnmnds 
taken  were,  that  the  defendants  bad  no  right  to  take  possession  of 
the  goods,  the  time  allowed  therefor  haying  expired:  and  that  the 
plaintiff  had  tendered  to  the  defendants,  before  setsure,  the  amount 
for  which  they  distrained. 

Richards  shewed  cause. 

The  statutes  bearing  upon  the  question  are  referred  to  in  the 
judgments. 

Robinson,  C.  J. — This  action  is  an  unreasonable  one  on  the 
part  of  the  plaintiff,  for  if  the  necessity  of  a  distress  was  occasion- 
ed, as  it  seems  to  haye  been,  by  his  refusing  to  pay  what  he  was 
really  liable  for,  and  if  his  refusal  can  only  be  excised  by  his  hay- 
ing himself  fallen  into  an  error,  he  should  surely  haye  been  eontent 
to  bear  the  natural  consequences  of  his  own  mistake,  and  should 
haye  paid  for  the  warrant,  rather  than  get  up  a  law  suit  about  fiye 
shilliufrs  costs.  He  contended  that  the  distress  was  illegal,  first, 
because  there  was  no  power  to  distrain  on  the  6th  of  December, 
1866,  on  which  day  the  seizure  was  made,  the  Isst  postponement 
before  that  being  to  the  1st  of  August,  1B66,  which  day  had  long 
passed.  This  is  assuming  that  the  effect  of  the  statute  18  Vic,  ch. 
21,  sec.  8,  is  to  disable  the  collector  for  the  year  from  distraining 
during  his  year  after  the  14th  of  December  is  passed,  unless  while 
there  is  a  resolution  of  the  municipality  in  force  extending  the  time 
for  collecting  to  some  day  which  has  not  yet  expired.  There  is 
much  in  the  language  of  the  clause  referred  to  to  fayour  what  the 
plaintiff  contends  for,  and  I  am  not  sure  that  one  or  both  of  my 
i>rothers  do  not  take  that  view  of  the  effect  of  the  clause. 

I  do  not  for  my  own  part  take  that  to  be  the  correct  Wew.  To 
understand  the  question  we  must  look  at  the  statutes  18  &  14  Vic, 
ch.  48,  sec.  12,  sub-sec.  2,  and  sec.  24,  sub-sses.  6  and  7;  to  16 
Vic,  ch.  182,  sees.  89,  42,  46,  and  47 ;  and  18  Vic,  ch.  21.  We 
shall  there  see  that  the  collector  of  taxes  has,  as  a  general  rule, 
to  make  up  and  return  his  collections  on  the  14th  of  December  in 
each  year,  and  that  in  his  return,  if  he  has  not  collected  all  the 
sums  set  down  in  the  collector's  roll,  he  is  bound  to  state  how  it 
happened  that  he  did  not  collect  them;  and  then,  the  obstacle 
being  known,  it  is  pointed  out  in  the  aOt  what  steps  the  muni- 
cipality may  take  for  enforcing  the  payment  of  those  arrears  which 
the  collector  has  been  unablo  to  leyy.  But  as  it  would  be  mora* 
eonyenient  to  haye  the  taxes  colleoted  in  the  ordinary  manner  by 
the  collector,  wheneyer  that  was  still  practicable,  the  legislature 
proyided  a  means  for  leaying  that  open  to  him,  by  permitting  him, 
under  the  sanction  of  the  municipality,  to  defer  making  that  final 
report,  which  in  general  he  is  to  make  on  the  14th  of  December, 
to  such  further  day  or  da3r8  as  they  might  appoint,  in  order  that 
be  might  not  be/»nc/i»  ojffieio  for  that  year  in  regard  to  his  collec- 
tions, by  having  given  in  his  final  report,  and  stated  his  inability 
to  collect  such  arrears,  as  he  would  be  bound  to  state ;  which  final 
statement  of  his  would  necessarily,  under  the  Assessment  Act, 
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leave  the  payment  to  be  enforced  bj  another  and  less  co&Tenient 
proceediag. 

But  with  al!  deference  for  the  contrary  opinion,  I  cannot  think 
it  reasonable  to  hold  ike  legislature  to  have  intended  by  these  en- 
actmente,  that  so  long  as  the  collector  has  not  returned  his  roll, 
he  is  not  at  liberty  to  go  on  and  levy  when  he  iinds  a  distress,  al- 
though the  14th  of  December  may  have  passed,  or  any  other  day 
which  has  been  given  htm  for  making  up  his  return. 

The  intention  of  the  act,  I  think,  is  not  to  leave  the  collector 
under  the  absolute  necessity  in  all  oases  of  conclnding  himself  on 
the  14th  of  December  fiom  any  further  diseharge  of  his  duty,  by 
making  up  and  finally  returning  his  roll  and  thus  putting  the  mat- 
ter out  of  his  hands.  It  eould  never  have  been  meant  to  restrain 
him  f^om  collecting  whatever  he  can  collect  before  he  has  sent  in 
his  final  return.  If,  for  inHtance,  a  collector,  without  any  authority 
f^om  the  council  to  postpone  his  return  beyond  the  14th  of  Decem- 
ber, should  delay  making  it  till  the  25th  of  the  month,  he  could, 
I  think,  distrain  in  the  meantime  for  any  arrear  of  taxes,  which 
he  had  either  neglected  to  levy,  or  could  not  find  names  of  leTytng 
before. 

The  rate  which  has  giren  rise  to  this  question  was  imposed  by 
a  by-law,  which  was  not  passed  till  the  1 1th  of  December,  1855, 
and  could  hardly  have  been  collected  before  the  14th  of  December 
in  that  year,  when  the  collector  in  the  ordinary  course  was  to 
make  his  return ;  and  it  was  not  proved  at  the  trial,  indeed,  that 
the  rate  had  been  placed  on  the  collector's  roll  until  after  the  14th 
of  December,  1865.  It  was  sworn  that  it  was  pnt  in  between  the 
11th  of  December  (the  passing  of  the  by-law)' and  the  let  of 
January,  1866,  but  whether  before  or  after  the  14th  of  December 
d6es  not  appear.  The  8rd  section  of  18  Vic,  eh.  21,  does  not 
seem  to  apply  to  this  case,  for  the  defendant  Stephens,  who  was 
collector  for  1856,  did  not  after  the  14th  of  December  in  that  year 
return  this  rate  of  £1  8s.  as  a  sum  which  he  could  not  collect, 
or  had  failed  or  omitted  to  collect,  for  in  fact  he  had  seised  goods 
before  that  day;  and  assuming  that  this  was  a  sum  which  it  was 
the  duty  of  the  collector  for  1866  to  collect,  he  was  at  liberty  to 
go  on  and  collect  it  on  the  5th  of  December,  1866,  when  there  was 
BO  order  of  the  council  any  longer  in  force  postponing  the  col- 
lection. 

As  to  the  second  ground— that  the  collector  or  his  baililT  could 
not  distrain  after  the  amount  had  been  tendered,  whieh  he  was 
authorised  to  levy — that  is  no  doubt  true,  but  do  the  facts  of  the 
case  support  the  exception  T  That  depends  on  the  question  whe- 
ther there  was  ft  right  to  insist  upon  the  plaintiif  paying  the  eharge 
for  the  warrant  Clearly  it  was  the  duty  of  the  bailiff  to  levy  the 
costs  in  addition  to  the  rate,  but  it  has  been  argued  that  the  col- 
lector ought  not  to  have  given  a  warrant  to  any  one  else^  but  should 
hftve  distrained  himself,  in  wbtoh  case  no  warrant  would  have  been 
neoessarj.  The  statutes  do  not  in  terms  direet  that  the  collector 
shall  do  the  duty  of  a  bailiff  in  distraining ;  and  in  my  opinion  he 
eould  employ  a  bailiff  for  that  purpose,  and  the  plaintiff  there- 
fore was  liable  to  the  charge,  which  that  occasioned,  and  so  did 
not,  in  tendering  the  bare  rate,  tender  all  that  was  necessary  for 
stopping  the  distress,  for  he  should  also  have  tendered  the  costs  of 
the  warrant.  Wherefore,  in  my  opinion,  this  rule  should  be  dis- 
charged, and  the  yerdict  stand  for  the  defendant. 

MoLxAV,  J. — The  defendant  Stephens  was  collector  of  taxes  in 
Kingston,  in  1855.  The  collector's  roll  for  ordinary  city  purposes 
was  made  up  by  the  city  clerk,  as  stated  by  him,  about  the  6th  of 
September,  1855,  and  must  have  been  delivered  to  the  collector 
soon  after,  as  the  notice  to  the  plaintiff  demanding  payment  of  the 
sum  of  X6  4s.,  the  amount  of  his  assessed  taxes  for  1855,  bears 
date  on  the  lOth  of  September.  A  demand  had  been  made  on  the 
^th  of  August,  1855,  by  the  board  of  school  trustees,  for  the  mm 
ef  £1600,  to  be  raised  for  school  purposes.  That  demand  was  in 
sufficient  time  to  have  admitted  of  the  school  rate  being  entered 
upon  the  collection  roll  before  it  was  giren  to  the  collector,  but 
nothing  was  done  till  the  11th  of  December,  when  a  bye-law  was 
passed,  imposing  a  rate  of  Td.  in  the  pound  on  all  assessed  proper- 
ty, for  the  purpose  of  raising  the  required  amount  for  schools. 
The  amount  of  rate  so  imposed  was  entered  on  the  collector's  roll 
between  the  1 1th  of  December  and  the  1st  of  January,  but  at  what 
particular  time  does  not  appear.  On  the  14th  of  December  the 
plaintiff  paid  to  the  eolleetor,  as  appears  by  his  receipt,  the  amount 


of  tax  for  ordinary  city  purposes;  and  from  ihe  fact  that  the  school 
rate  was  not  then  demnudtrd,  it  may  be  inferred  that  such  rate  waa 
not  then  entered  on  the  roll  in  compliance  with  the  provit>ions  of 
the  89th  section  of  16  Vic,  ch.  1 82.  By  the  46th  section  of  that  act 
it  became  the  duty  of  the  defendant  Stephens,  as  collector,  to  return 
his  roll  to  the  city  chamberlain  on  or  before  the  14th  December, 
1 855,  unless  the  municipal  council  of  the  county  appointed  some  other 
day  not  later  than  the  Ist  of  March  then  next,  for  that  purpose. 

The  roll  was  not  returned  by  the  collector  on  the  14th  of  Decem- 
ber ;  and  it  does  not  appear  that  the  municipal  councU  of  the  county 
appointed  any  other  day  for  the  return,  nor  does  it  appear  that 
the  city  council  of  Kingston,  as  authorised  \fy  the  8rd  section  of  18 
Vic,  ch.  21,  passed  any  resolution  or  took  any  steps  to  **  auihorUw 
and  empower  the  collector,  or  any  other  person  in  his  stead  to  con- 
tinue the  levy  and  collection  of  the  unpaid  taxes"  till  the  22d  of 
April,  1856,  when  the  time  for  such  collection  was  extended  to  the 
Ist  of  July  following.  From  the  fact  stated  by  the  city  clerk  on 
the  tnal,  that  the  ciiy  council  extended  the  time  on  the  30th  of  June, 
185C,  up  to  1st  of  August,  and  then  again  from  the  22nd  of  Deeem« 
ber,  1856,  up  to  the  Ist  of  March,  1857,  it  is  evident  that  some  per-* 
tion  of  the  rates,  for  some  cause  or  other,  remained  unpaid,  and 
that  these  extended  periods  were  considered  necessary  to  enable 
the  proper  officer  to  collect  the  amount  Between  the  1st  of  Au- 
gust and  the  22od  of  December  there  was  no  resolution  of  the  city 
council  **  empoverinff  the  collector,  or  any  other  person  in  his  stead, 
to  continue  the  levy  and  collection  of  the  unpaid  taxes ;"  so  that  dur- 
ing that  period  the^irer  was  suspended.  By  the  46th  section  of  1 6 
Vic,  ch.  182,  the  time  for  returning  the  collector's  roll  on  the  14th 
of  December  might  be  changed  by  the  county  council  to  any  day  not 
later  than  the  Idt  of  March  following.  Then,  by  the  third  section 
of  18  Vic,  ch.  21,  in  the  event  of  any  of  the  taxes  remaining  un- 
paid on  the  14th  of  December,  or  on  such  other  day  in  the  year  aa 
may  have  been  appointed  by  the  municipal  council  of  the  county, 
the  city  council  had  power  by  resolution  to  authorise  and  empower 
the  collector,  or  any  other  person  in  his  stead,  to  continue  the  levy 
and  collection  of  such  unpaid  taxes  in  the  manner  and  with  the 
powers  provided  by  laws  for  the  general  levy  and  collection  of  taxes. 
What  the  resolution  of  the  city  council  was  authorising  the  col- 
lector to  proceed  with  the  eoUeotions  between  the  80th  of  June  and 
1st  of  August,  1856,  does  not  appear ;  but  assuming  it  to  be  suffi- 
cient for  the  purpose,  it  is  pretty  obvious  that  by  limiting  thv  pe- 
riod for  collection  to  the  1st  of  August  the  council  expected  the 
work  to  be  oompleted  by  that  time.  At  all  events  they  did  ^  not, 
on  the  80th  of  June,  give  to  Stephens  any  time  beyond  the  Ist  of 
August  to  collect  the  amount  of  his  roll.  Without  any  resolution, 
tben,  of  the  city  couBeil  authorising  the  levy  and  collection  of  the 
taxes  «npaid,  the  defendant  Stephens,  by  his  bailiff,  seized  the  pro- 
perty of  the  plaintiff  on  the  5th  of  December,  1856,  for  the  school 
rates,  and  certain  costs  claimed  to  be  due  for  the  warrant  and  sei- 
lure,  and  removed  the  same  from  his  possession.  In  thus  acting  it 
appears  to  me  he  acted  illegally,  and  that  the  plaintiff  was  entitled 
to  replevy  his  goods. 

If  it  was  competent  to  the  defendant  to  proceed  in  his  character 
of  collector  after  the  1st  of  August,  without  any  power  or  autho- 
rity from  the  city  council,  but  such  as  his  first  appointment  gave 
him,  then  the  provisions  of  the  third  section  of  the  18th  Vic,  eh. 
21,  are  unnecessary  and  svperflnons,  and  the  city  council  of 
Kingston,  by  their  seyeral  resolutions  extending  the  time  up  to 
the  let  August,  1856,  only  gave  to  the  collector  Stephens  an 
authority  and  powers  which  he  had  before.  But  it  is  manifest 
that  the  legislature  considered  that  any  collector  would  be/tfnrftf» 
ojfieio  as  to  any  taxes  unpaid  on  the  14th  December,  or  at  such 
other  time,  not  later  than  the  first  of  March,  as  might  be  appoint- 
ed by  the  county  council ;  and  as  it  might  happen  that  the  county 
council  might  omit  to  appoint  any  time,  it  was  intended,  by  the 
third  section,  to  place  it  in  the  power  of  the  municipality  inter- 
ested in  the  collection  to  proceed  by  resolution  notwithstanding 
such  omission.  When  the  period  limited  Jij  the  resolution  of  the 
80th  June  had  expired,  the  defendant  Stephens  could  not  be 
certain  that  he,  though  he  had  acted  as  collector,  would  be  longer 
continued  in  that  duty  by  the  city  council,  for  the  statute  enabled 
that  body  by  resolution  to  authorize  the  collector,  or  any  other 
person  in  his  stead,  to  continue  the  levy  and  collection.  Till  that 
power  was  execi8ed>  and  wlule  it  was  ttaeertaift  whether  the  oal* 
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lector  or  another  in  his  stead  would  be  chosen  by  the  council,  the 
collector  could  not,  by  continuing  to  act,  deprive  the  council  of 
the  right  which  they  had  to  appoint  another  to  discharge  those 
duties  which  he  had  failed  to  perform  within  the  period  allowed  to 
bim. 

It  appears  to  me  that  by  the  proper  construction  ^f  the  46th 
section  of  16th  Vic,  ch.  182,  etery  collector  is  bound  to  return 
his  roll  by  the  14th  of  December,  and  to  pay  over  all  moneys 
collected,  unless  some  further  time  is  given  by  the  county  council, 
not  later  than  the  1st  of  March,  and  that  at  the  time  appointed 
for  such  return  the  collector  ceases  to  have  any  further  power  to 
collect.  But  if  any  taxes  remain  unpaid,  the  municipal  council 
interested  in  their  collection  may,  if  they  think  proper,  authorise 
the  collector,  or  they  may  authorise  any  other  person,  to  proceed 
to  collect  such  arrears :  and  in  such  case  the  person  authorised, 
whether  the  collector  or  another,  may  proceed  in  the  manner  and 
with  the  powers  provided  by  law  for  the  general  levy  and  collec- 
tion of  taxes. 

By  the  76th  section  of  16  Vic,  ch.  182,  it  Is  provided  that  every 
collector,  before  entering  upon  the  duties  of  his  office,  shall  enter 
into  a  bond  with  two  or  more  sureties  for  the  faithful  perform- 
ance of  the  duties ;  and  by  the  79th  section,  if  any  collector  shall 
refuse  or  neglect  to  pay  to  the  person  legally  authorised  to  receive 
the  same,  the  sums  contained  in  his  roll,  or  duly  to  account  for 
the  same  as  uncollected,  a  summary  mode  is  provided  for  levying 
from  the  goods  and  chattels  of  such  collector,  or  his  sureties, 
ffuch  sum  as  may  remain  unpaid  or  unaccounted  for.  A  warrant 
may  be  issued  by  the  treasurer  of  the  municipality,  or  city  cham- 
berlain, within  twenty  days  after  the  time  when  such  payment 
ought  to  have  been  made.  There  must  of  course  be  a  certain 
time  for  the  payment  over  of  moneys,  and  (hat  time,  as  it  appears 
to  me,  is  the  14th  of  December  iu  each  year,  under  the  statute, 
unless  the  time  is  extended  by  the  county  council,  or  authority 
give^  by  the  municipality  interested  to  continue  the  collection. 
Whe*i  the  time  for  collection  was  extended  to  the  1st  of  August 
the  time  of  payment  was  "fixed  for  that  day,  and  the  collector  and 
his  sureties  might  hare  been  proceeded  against  for  neglect  in  pay- 
ing over  the  amount  of  the  roll,  or  to  account  for  the  same  as 
uncollected. 

On  these  grounds  I  am  compelled  to  differ  from  the  Chief  Jus- 
tice ani  my  brother  Bums,  and  I  do  so  with  considerable  hesita- 
tion, as  there  is  undoubtedly  a  great  deal  of  weight  to  be  attached 
to  the  views  taken  by  them  of  the  question  which  has  been  brought 
before  us. 

There  is  no  doubt  that  if  entitled  to  levy  for  the  amount  of  tax 
in  arrear,  the  collector  was  also  entitled  to  levy  for  costs,  as  it 
was  clearly  shown  that  the  taxes  had  been  demanded,  and  that 
they  were  unpaid  upwards  of  fourteen  days  after  they  were  so 
-demanded,  in  which  case  the  42nd  section  of  16  Tie,  ch.  182, 
authorises  the  collection  with  costs.  The  refusal  of  the  plaintiff 
to  pay  a  sum  of  68.,  which  appears  certainly  not  an  unreasonable 
amount  if  costs  were  chargeable,  has  given  rise  to  this  action,  and  has 
doubt  occasioned  to  both  parties  very  considerable  expense,  which 
cannot  be  reimbursed,  whatever  the  result  of  the  suit  may  be ; 
but  it  often  happens  that  persons,  rather  than  submit  to  what  they 
conceive  to  be  a  wrong,  will  incur  any  amount  of  expense,  and  in 
this  case  both  parties  may  be  inflaenced  by  that  feeling,  each 
believing  that  right  is  on  his  side ;  and  the  fact  of  there  being  a 
difference  of  opinion  in  this  court  on  the  suljeot,  may  perhaps 
shew  that  each  of  the  Btigating  parties  is  not  without  some  founda- 
tion for  the  Tiews  which  they  severally  entertain.  I  am  of 
opinion,  imder  all  the  ciroamstances,  ihat  the  rule  should  be  made 
absolute. 

Burns,  J. — ^tt  appears  from  the  facts  proved  that  the  municipal 
authorities  did  extend  the  time  for  payment  of  the  taxes  of  1855 
several  times  in  the  year  1856.  On  one  occasion  the  extension 
was  to  the  1st  of  August,  1856,  and,  again,  on  the  22nd  of  Decem- 
ber, 1856  the  time  was  extended  to  the  Ist  March,  1857.  Between  the 
1st  of  August  and  the  22od  of  December,  1856,  the  defendant 
levied  the  rate,  namely,  on  the  6th  of  December. 

The  third  section  of  18  Vie.,  ch.  21,  gives  the  municipal  council 
authority  from  time  to  time  to  extend  the  time  in  which  the  col- 
lector may  make  his  return,  and  may  continue  the  levy  and  collec- 
tion of  tl^  taxes.    The  question  in  truth  is,  when  and  at  what  precise 


moment  does  the  collector  become  functu*  officio.  Suppose  (be 
municipal  council  does  not  extend  the  time  beyond  the  14th  of  De- 
cember in  each  year,  does  he  on  that  day  become  inoapable  of  exer- 
cising his  functions  as  collector  ?  I  have  no  doubt  he  may  receive 
moneys  on  account  of  taxes  ofter  that  day,  provided  he  has  not 
made  his  return,  and  may  include  the  payment  of  them  in  his  roll 
and  return,  but  whether  he  may  take  the  compulsory  powers 
with  which  he  is  invested  is  another  question.  If  he  does  so  after 
that  day,  I  do  not  see  what  restriction  there  may  be  as  to  time,  un- 
less his  authority  is  held  to  be  co-extensive  with  his  possession  of 
the  roll.  The  28th  section  of  12  Vic,  ch.  81,  enacts  that  the 
municipality  shall,  so  soon  as  conveniently  may  be  after  their 
own  election,  nominate  and  appoint  the  assessors  and  collectors, 
who  it  is  declared  shall  hold  the  appointment  until  the  third 
Monday  in  January,  in  the  year  n&xt  after  the  appointment,  and  until 
the  municipality  shall  appoint  the  new  assessors  and  collector.  I  ap- 
prehend the  collector  does  not  become /if  nc^i»  officio  then  until  the 
expiration  of  this  period,  and  if  that  be  the  case,  the  different  pro- 
Tisions  of  the  statute  for  enlargement  of  the  time  for  his  making 
his  return  are  in  favour  of  the  collector,  and,  il  the  municipality 
does  enlarge  the  time,  also  in  favour  of  the  rate-payers  provision- 
ally ;  but  they  have  no  other  effect,  and  as  long  as  the  officer  con- 
tinues in  office,  his  authority  to  collect  the  rates  continues  so 
long  as  he  retains  the  roll,  which  is  his  authority,  so  far  as  the 
amount  is  concerned,  for  collecting  the  rate.  This,  I  take  it,  ap- 
plies to  the  case  of  rates  expected  to  be  paid  within  the  year 
for  which  the  collector  has  been  appointed.  The  present  case  is 
that  of  rates  unpaid  for  1856,  carried  over  to  1^56,  and  placed  in 
the  hands  of  the  same  collector,  who  was  also  appointed  for  the 
year  1856.  His  term  of  office  would  continue  until  the  third 
Monday  in  January,  1857,  and  until  the  municipality  appointed  a 
new  collector.  The  collector's  authority  to  distrain  is  given  by 
the  42nd  section  of  16  Vic,  ch.  182,  and  other  sections.  No  time 
is  mentioned  when  he  shall  do  so,  except  that  he  cannot  until  after 
fourteen  days  have  expired  from  demand  made.  In  this  case  it 
appears  that  the  rolls  for  1855  were  not  completed  until  the  1 1th 
of  December  in  that  year,  and  if  the  collector  must  make  demand 
fourteen  days  before  he  could  distrain,  if  he  were  functus  officio 
on  the  15th  of  December,  he  could  not  have  levied  any  of  the  taxes 
of  that  year.  The  effect  of  carrying  them  on  to  the  next  year  bj 
extension  of  time  gave  the  collector  of  that  year  an  authority  to 
collect  them.  I  apprehend  he  was  not  functus  officio  until  the 
third  Monday  of  January,  in  1857,  and  that  his  levying  them  dur- 
ing his  term  of  office,  and  while  he  had  as  yet  made  no  return  of 
his  roll,  which  may  be  considered  his  authority  while  he  remains 
in  office,  it  was  not  open  to  the  plaintiff  to  say  his  authority  to 
levy  these  rates  expired  on  the  1st  of  August)  1856. 

I  look  upon  the  provisions  respecting  the  collector  making  his 
return  by  the  14th  of  December  in  each  year,  or  any  other  time 
the  municipal  council  may  extend  the  time  to,  not  as  determin- 
ing his  authority  to  collect  the  taxes,  but  that  his  authority  to 
collect  the  taxes  on  the  roll  is  oo-exteusive  with  his  term  of  office, 
provided  in  the  interval  he  has  not  returned  the  roll. 

I  think  the  rule  should  be  discharged. 

Rule  discharged,  MeLtan^  J.,  dissenting. 


CHAMBERS. 


(Reported for  the  Law  Journal,  hp  0.  E.  EnausB,  Esq.,  and  A.  MoNabb,  Eiq.) 

NOAD   XT  AL.  V.  PROTINCIAL  ImSUBANCE   COMPANT. 
Security  far  Cbttt—J^fidaviL 

Aa  aiMaTlt  tai  support  of  a  raBiinniiB  fbr  fecurity  fioroMtt;  stating  that  the 

Slaiatur  residofl  out  of  th«  JurUdictlon  of  Um  OouK   **«•  this  dcfwnsnt  is 
ifiirmed  and  believes"  Is  iaBufBdeat. 

[24th  Harch,  1858.] 

Bumf,  obtained  a  sununons  calling  on  plaintiffs  to  show  cause 
why  (hey  should  not  give  security  for  costs.  The  summons  was 
obtained  on  the  affidavit  of  defendants*  attorney,  which  stated  the 
residence  of  the  plaintiffs  at  the  City  of  Quebec,  in  Lower  Canada, 
out  of  the  Jurisdiction  of  this  Court,  and  that  they  were  usually 
resident  and  oow  reside  there,  **a8  I  am  informed  and  verUy 
believe." 
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Stephens — showed  cause,  and  conleDdcd  that  the  affidavit  1ra^ 
insufficient. 

RiCHAKDff,  J. — In  Joynes  v.  C)Hi8on,  2  D.  &  L.  449,  it  has  been 
decided  thnt  an  affidavit,  stating  **tbat  deponent  was  informed 
and  verily  believed  that  the  residence  of  the  plaintiffs  is  at  Glas- 
cow,  in  the  Kingclom  of  Scotland,  and  that  they  now,  as  deponent 
has  been  informed  and  verily  believes,  reside  there  out  of  the  Ju- 
risdiction of  the  Court,"  was  insufficient.  Parke,  Baron  in  giving 
judgment,  fays,  ** According  to  the  books  of  practice  deposing  to 
information  and  belief  is  not  enough.  There  can  be  no  difficulty 
in  making  a  positive  affidavit ;  for  a  defendant  has  only  to  take 
out  a  summons  io  be  furnished  with  plaintiffs*  residence."  These 
applications  are  not  generally  favored  by  the  Court,  and  as  the 
case  referred  to  is  decided  by  the  full  Court,  I  think  I  ought  to 
adhere  to  that  decision  as  it  is  expressly  in  point.  Jervis,  C.  J.', 
in  GoatUy  v.  Ermotty  15  C.  B.  291,  in  a  somewhat  similar  case, 
observes,  '*The  hsbit  of  this  Court  is  to  adhere  to  the  authority 
of  decided  cases,  for  it  ib  essential  that  the  practice  should  be 
consistent  and  uniform." 

I  think  this  summons  must  be  discharged. 

SommoDa  discharged. 


Cameron  y.  Camkrov. 


Practice — Computation  of  Timt'— Notice  of  Anetsment. 

Roilee  of  ft«seHiDeBi  lenred  on  Monday  fior  AwiSM  enrnmendnff  on  fbtlowlnc 
Monday  is  too  Utv.  Eight  days  time  to  plead  la  reckoned  inclndve  of  Iwtb 
dajrn,  and  when  Sunday  ia  last  day  no  furthbr  time  or  additionai  day  will  be 
allowed. 

The  particulars  of  this  case  appear  in  the  judgment. 

Robinson,  C.  J. — This  summons  which  was  issued  by  Draper, 
C.  J'l  came  on  before  me. 

It  was  on  the  plaintiff  to  shew  cause  why  the  Interlocutory 
Judgment  against  the  defendant  should  not  be  set  aside  with  costs ; 

Because  the  same  was  entered  up  too  soon — or 

Set  aside  on  payment  of  costs  on  affidavit  of  merits— or 
Why  the  notice  of  assessment  should  not  be  set  aside  with 
costs  on  the  ground  that  the  same  was  served  too  late. 

As  regards  the  notice  of  assesssment,  it  is  evident  that  it  must 
be  set  aside  having  been  served  on  Monday,  for  the  Assises  com- 
mencing on  the  following  Monday.  It  has  been  decided  that  such 
a  notice  is  too  short. 

The  146th  sec.  C.^  L.  P.  Act  requires  eight  day's  notice  to  be 
given.  The  time  being  fij^ed  by  that  Act  cannot  be  governed  in 
5ie  mode  of  computing  it  by  the  rule  laid  down  in  sec.  22  of  2  Geo. 
IV.,  ch.  1.  The  C.  L.  P.  Act  prescribes  no  mode  of  computation, 
and  we  must  take  ft  therefore  to  be  according  to  and  governed 
by  the  genentl  principle  of  law  in  such  cases,  which  is,  that  one 
day  shall  be  inclusive  and  the  other  exclusive ;  and  according  to 
that  computation  there  was  not  an  eight  day's  notice  in  this  case, 
for  there  were  clearly  not  eight  days  without  counting  both  the 
first  and  the  last. 

Then  as  to  the  judgmcRt,  the  Cist,  I02d,  and  112th  sections  of 
the  C.  L.  P.  Act  are  to  be  considered,  and  in  all  these  eight  days  is 
the  time  given  to  plead.  The  notice  to  plead  in  this  case  was 
served  on  Saturday,  and  including  that  day  in  the  computation 
the  eight  days  expired  on  Saturday  sight,  and  plaintiff  contends 
that  he  was  at  liberty  to  sign  judgment  on  the  opening  of  the 
•ffice  on  Monday. 

The  defendant  maintains  that  Sunday  being  a  dies  non,  he  had 
all  the  Monday  following  to  file  his  pleas,  and  t^athe  did  file  them 
on  that  day.  The  question  is  whether  the  judgment  previously 
signed  (on  Monday  morning)  was  regular. 

Our  166th  rule  of  Court,  which  provides  that  when  any  par- 
ticular number  of  days  not  expressed  to  be  clear  days,  is  pre- 
scribed by  the  Rules  of  Practice  of  the  Courts,  the  same  shall  be 
reckoned  inclusively  of  the  first  and  last  days,  unless  the  last  day 
shall  happen  to  fall  on  some  day  on  which  the  Crown  offices  are 
not  required  to  be  open,  in  which  case  the  time  shall  be  reckoned 
exclusively  of  the  last  day,  does  not  seem  to  me  to  be  capable  of 
controlling  th6  legal  effect  of  the  language  of  this  Act  of  Parlia- 
ment. The  Act  itself  does  not  except  in  the  65th  sec.  (which  does 
sot  apply   to  the    time    for  pleading  after   notice)    make  any 


to  be  the  last  day.  And  it  has  been  decided  in  England  on  princi* 
pies  which  equally  apply  here,  that  in  the  absence  of  any  provi- 
sion to  the  contrary,  the  act  is  to  be  carried  literally  into  effect, 
reckoning  the  Sunday  as  the  eighth  day,  Rowberry  v.  Morgan  9 
Ex.  730;  according  to  which  the  plaintiff  in  this  case  was 
entitled  to  Agn  judgment  on  the  opening  of  the  office  on  Monday. 
That  decision  however  was  in  regard  to  the  computation  of  the 
time  allowed  before  execution  can  issue  after  a  judgment  for  want 
of  appearance  to  a  specially  endorsed  writ.  The  question  in  this 
case  turns  upon  the  method  of  computing  the  eight  days  allowed 
for  pleading. 

In  the  case  of  Moore  v.  the  Grand  Trunk  R.  Co.  4  U.  C.  L.  J« 
20,  the  Chief  Justice  of  the  Common  Pleas  decided  that  the  judg- 
ment in  a  similar  case  was  regularly  signed  on  the  Monday  morn- 
ing ;  the  cases  are  precisely  similar,  and  I  shall  therefore  decide 
the  pame  upon  this  application,  for  we  roust  have  a  uniformity  of 
practice  in  Chambers  till  the  full  Court  lays  down  the  practice. 
My  own  impression,  moreover,  is  against  setting  aside  the  judg- 
ment as  being  signed  too  soon. 

The  notice  of  assessment  was  served  too  late,  so  that  the  assess- 
ment cannot  stand,  and  as  to  that,  the  summons  must  be  made 
absolute  but  not  with  oosts^  as  more  was  asked  than  can  b« 
granted. 

The  judgment  I  think  was  regularly  signed  and  can  anly  there- 
fore be  set  aside  on  payment  of  costs. 


JUDICIAL    COMMITTEE    OF    THE   PRIVY 

COUNCIL. 

Between  J.  G.  Bowes,  Apeliant,  and  City  of  Toronto,  Respondents, 

Upon  Aif  Appbal  trom  thb  Court  op  Ebrob  and  Appbazt 

OF  Uppeb  Canada. 

(Concluded  from  our  last  Number,)  ' 

*(  I  returned  from  Quebec  in  about  three  weeks.  I  have  made 
no  application  for  my  share.  I  never  applied  at  the  bank,  or  to 
the  contractors,  or  the  chamberlain,  to  know  how  matters  were 
proceeding;  but  Mr.  Bowes  stated  to  me,  between  July  anci 
November,  1852,  what  was  doing.  He  tald  me  what  amount  of 
debentures  were  issued  and  lodged  ;  and  during  this  time  treated 
me  as  entitled  to  half.  I  did  not  hear  that  the  debentures  had 
been  negotiated  and  the  proceeds  received,  until  Mr.  Bowes  stated 
it  in  Court.  I  had  reason  to  believe  before  that  such  was  the  case. 
I  did  not  know  of  the  amount  of  profit,  or  that  it  had  been  received 
until  Mr.  Bowes  stated  it  in  Court.  In  December  last,  when  I 
returned  from  Quebec,  I  saw  Mr.  Bowes  about  different  matters ; 
and  our  interriew  was  of  such  a  nature  that  we  have  not  spoken 
since.  I  have  seen  Mr.  Hineks  since,  but  did  not  speak,  to  him  on 
the  subject  I  may  have  i^tated  to  parties  that  I  had  been  chiseled 
out  of  my  share  of  my  profits. 

**  By  CovNSBL — I  understood  Mr.  Bowes  to  state  in  his  evidence 
that  I  had  no  interest  in  the  profit  on  the  sale  of  the  debentures. 
I  am  not  positive." 

The  evidence  thus  given  by  Mr.  Cotton,  being  that  of  a  person 
entertaining  unfriendly  feeling  towards  the  appellant,  it  was  fit  to 
watch  narrowly  and  reeeive  cautiously  ;  but  their  Lordships  see 
no  ground  for  laying  Mr.  Cotton's  testimony  wholly  out  of  the 
case :  nor,  as  to  a  considerable  portion  of  what  he  says,  is  he  unr 
supported.  Mr.  Oiartwright,  whose  lespectability  there  seems 
no  reason  to  question,  one  of  the  firm  of  Story  and  Ce.,  the  con- 
tractors, was  examineid  for  the  appellant,  and  among  other  things 
deposed  thus : — 

**  I  was  anxious  for  the  passing  of  the  bye-law  of  the  28th  of 
June ;  I  pressed  its  passing  because  we  bad  arranged  with  Mr. 
Roberts,  of  New  Tork,  for  all  our  iron,  and  had  undertaken  to 
place  a  portion  of  the  debentures  in  his  hands.  It  was  very  im- 
portant to  us  to  get  the  debentures  at  that  time.  The  iron  was 
then  being  delivered,  and  we  got  it  at  a  pretty  low  rate.  It  had 
risen  at  that  time.  We  got  it  at  a  very  low  rate.  We  paid  89 
dollars  at  Quebec,  and  it  was  worth  there,  I  think,  60  dollars* 
We  got  1,000  tons  here  at  87  dollars.  It  was  an  object  to  us  not 
to  forfeit  our  contract.     Several  ships  had,  I  believe,  arrived,  or 


. .  ^  .  „  ,  ^    were  on  their  way  with  it.     For  these  rearons  we  were  anxious  to 

^ovision  for  excluding  Sunday  from  computation  when  it  happens  {get  the  debentures,  and  to  get  the  bye-law  passed.  We  hid  a  legal 
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ftdyiser  from  New  York.  We  were  aware  that  the  legality 
of  the  bye-law  was  qaestioned,  but  we  were  willing  to  run 
the  risk  and  take  the  debentures.  Our  legal  adyiser  was 
also  agent  for  Mr.  Roberts.  I  remember  writing  a  letter  to 
Mr.  Bowes,  dated  I  belieTe,  dOth  June.  We  had  prOTiously 
endeavoured  to  sell  the  debentures,  but  bad  not  succeeded. 
We  had  authorised  Mr.  Roberts  to  sell  a  portion,  if  not  the  whole, 
at  85  cents  on  the  dollar.  He  had  not  succeeded.  We  never  ex- 
pected to  get  par  for  them.  Never  said  so,  that  I  know  of.  Be- 
fore writing  the  letter  we  had  a  conversation  with  Mr.  Bowes, 
two  or  three  days  before.  He  proposed  to  purchase  the  deben- 
tures at  80  cents  on  the  dollar.  We  told  him  we  thought  he  could 
have  them ;  and  he  wanted  a  written  proposition,  and  in  conse- 
quence the  letter  was  written.  This  was  the  first  proposition  that 
was  made  between  us  and  the  Mayor.  I  am  not  sure  whether  we 
accepted  his  offer  at  once,  or  said  only  we  thought  he  could  have 
them.  We  thought  this  was  as  good  an  offer  as  we  conld  get, 
It  was  no  favour  to  Mr.  Bowes." 

In  page  87,  he  says: — 

**  We  expected  to  got  the  debentures  after  the  bye-law  was  pass- 
ed as  soon  as  we  were  entitled  to  them.  We  directed  the  cham- 
berlain to  deposit  them  as  issued  in  the  bank.  We  sold  the  whole 
£50,000  on  the  same  terms,  although  my  letter  mentioned  only 
£24,000.  The  residue  of  the  debentares  was  talked  about  at  the 
original  conversation,  but  no  arrangement  was  made  with 
re9pect  to  them.  I  did  not  suspect  Mr.  Bowes  to  be  the  cause  of 
the  delay  in  issuing  the  debentures ;  the  chief  delay  had  occurred 
before  this  time.  We  had  disposed  of  £6,000  debentures  other- 
wise, and  did  not  know  whether  we  could  let  Mr.  Bowes  have 
them.  I  cannot  tell  at  what  rate  we  sold  them.  We  paid  for 
right  of  way  with  them.  We  re-purchased  £5,000  of  the  £6,000 
at  8U  cents  on  the  dollar.  We  only  got  £40,000  in  money  for  the 
£50,000  debentures." 

In  page  88,  he  says : — 

'*  I  desired  the  sale  to  Mr.  Bowes  to  be  considered  confidential, 
because  we  had  not  sold  all  the  debentures,  and  it  might  pr^udice 
the  sale  of  the  rest  I  did  not  come  here  long  before  the  28th 
June  at  that  time — only  a  few  days  before.  For  some  time  pre- 
vious, none  of  the  firm  had  been  here.  Previously  I  had  been 
here,  and  also  Mr.  Laymond.  During  the  spring,  I  was  here  part 
of  the  time,  also  Mr.  Laymond  part.  We  were  willing  to  run  the 
risk  of  the  illegality  of  the  bye-law,  as  we  were  advised  by  our 
legal  adviser,  and  also  Mr.  Boulton ;  and  it  was  thought  the  bye- 
law  was  not  illegal ;  and  at  all  events,  the  debentures  would  be 
legalised.  We  felt  sure  also  that  the  city  would  not  repudiate 
them.  We  re-purchased  the  £5,000  debentures  we  had  sold,  be- 
cause Mr.  Bowes  wanted  to  get  the  whole  £50,000.'* 

The  letter  of  the  80th  of  June,  1852,  already  mentioned,  is  set 
forth  in  the  schedule  to  an  affidavit  made  by  the  appellant  on  the 
Ist  of  September,  1852,  which  was  thus: — 

**  Istly.  I  say  that  I  have  filed  certain  copies  of  documents  re- 
Isting  to  the  matters  in  question  in  this  suit,  as  set  forth  in  my 
affidavit  made  in  this  cause,  and  filed  with  the  said  copies  on  the 
28th  day  of  August,  which  documents  are  also  particularised  in 
the  first  schedule  hereto  annexed. 

"  2ndly.  I  further  say,  that  sub^^equently  to  the  city  council 
passing  tl  obye  law  of  the  28th  Jute,  1852,  in  the  said  first  sche- 
dule hereto  annexed  mentioned,  Messrs.  M.  C.  Story  and  Co.,  in 
the  said  bill  mentioned,  addressed  a  letter  to  me  offering  to  sell 
debentures  of  the  City  of  Toronto  to  the  amount  of  £24,000,  which 
letter  is  now  in  my  possession ;  and  I  submit  that  it  it  wholly  ir- 
relevant to  the  matter  in  question  in  this  suit ;  I  however  say  that 
I  have  set  forth  a  true  copy  thereof  in  the'second  schedule  hereto 
annexed. 

*'  8rdly.  I  further  say,  that  subsequently  to  the  debentures  in 
the  said  bill  mentioned  becoming  within  the  power  and  control  of 
the  said  Messrs.  Story  and  Company,  and  to  their  being  publicly 
offered  by  them  for  sale,  I  have,  in  the  course  of  my  private  cor- 
re<«pondence,  mentioned  to  my  said  correspondent  the  fact  of  the 
said  Messrs.  Story  and  Company  having  such  debentures  for  sale, 
and  I  have  received  letters  from  my  said  correspondents  relating 
thereto ;  but  I  say  that  such  my  correspondence  had  relation 
wholly  to  the  private  transaction  of  the  said  Messrs.  Story  and 
Company  having  suob  debentures  for  sale,  and  did  not  otherwise 


in  any  manner,  relate  to  any  of  the  matters  in  question  in  this 
suit.  And  I  submit  that  such  my  correspondence  is  irrelevant  to 
the  matters  in  question  in  this  suit.  And  I  further  say,  that  I 
never  have  kept  copies  of,  or  extracts  from  or  a  copy  of  or  extract 
from  such  my  correspondence ;  nor  have  I  ever  kept  the  letters, 
or  any  of  the  letters,  so  received  by  me,  nor  any  copy  of,  or  ex- 
tract from  any  part  of  such  correspondence ;  but  the  letters  so 
received  by  me  have  been,  to  the  best  of  my  belief,  destroyed  or 
cast  away  among  waste  papers  after  having  been  read ;  and  I  say 
that  I  have  not  now  any  part  of  such  correspondence  in  my  posses- 
sion, custody  or  power. 

"  I  further  say,  that  I  have  drawn  up  a  statement  relating  to 
the  matters  in  question  in  this  suit  for  the  purpose  of  my  defence 
to  this  suit,  which  statement  I  have  placed,  and  now  is,  in  the 
hands  of  my  solicitor,  for  the  purpose  of  such  my  defence,  which 
statement,  for  such  reason,  I  object  to  produce. 

**I  further  say,  according  to  the  best  of  my  knowledge,  re- 
membrance, information  and  belief,  that  I  have  not  now,  and  save 
as  herein-aforesaid,  never  have  had  any  in  my  own  possession, 
custody,  or  in  the  possession,  custody  or  power  of  my  solicitors  or 
agents,  or  agent,  or  in  the  possession,  custody  or  power  of  any 
ot>>er  person  on  my  behalf,  any  deed,  account,  book  of  account, 
voucher,  receipt,  letter,  memoraodum,  paper  or  writing,  or  any 
copy  of,  or  extract  from,  any  such  document,  or  any  other  docu- 
ment whatsoever,  relating  to  the  matters  in  question  in  this  suit, 
or  any  of  them  wherein  any  entry  has  been  made  relative  to 
such  mattera  or  any  of  them  other  than,  and  except,  the  docu- 
ments set  forth  in  the  first  and  second  schedules  hereto." 

Then  comes  the  first  schedule  of  documents ;  the  second  schedule 
contains  the  letter  of  the  80th  of  June,  from  the  contractors  to  the 
appellant,  in  these  words : — 

<*  Toronto,  June  80th,  1862. 
<*  J.  G.  Bowes,  Esq., 

«  Sir, — We  propose  to  sell  you  the  £24,000  of  Totonto  de- 
bentures, authorised  by  the  city  council  on  the  28th  instant,  to  be 
issued  in  aid  of  the  Ontario,  Simcoe  and  Huron  Union  Railroad ; 
you  to  pay  us  eighty  cents,  on  the  dollar,  on  the  depotit  of  the 
said  debentures  in  such  bank  in  the  City  of  Toronto  as  yon  may 
designate,  and  we  to  deposit  said  debentures  as  soon  as  we  receive 
the  same. 

**  Let  us  know  your  acceptance,  or  not,  of  this  proportion  in 
writing  to-moriow. 

"  Vcpy  respectfully, 

"Your  obedient  servants, 

"  M.  C.  Story  &  Co." 

The  letter  of  the  80th  of  June  was  evidently  written  after  a 
communication  upon  the  subject  of  it  between  the  appellant  aLd 
the  contractors,  who,  on  the  same  footing  and  as  a  consequence 
of  the  same  undertaking,  parted  with  all  the  debentures  acquired 
from  them  by  Mr.  Hincks  and  the  appellant.  The  latter  was  also 
examined  in  the  cause,  and,  among  other  things,  deposed  thus: — 

«•  The  offer  was  made  to  and  accepted  by  me  to  take  £24.000 
debentures  at  80  cents  to  the  dollar.  Not  on  my  own  account 
I  accepted  the  offer  eight  or  ten  days  after  it  was  received.  No 
arrangement  was  made  as  to  what  the  contractors  should  receiye 
on  the  rest  of  the  £50,000  debentures.  Only  £10,000  of  th^ 
£24,000  were  issued.  This  was  after  my  acceptance  of  the  offer. 
The  money  was  paid  over  to  the  contractors  for  the  £10,000  de- 
bentures, at  the  rate  of  80  cents  to  the  dollar.  No  similar  ar- 
rangement was  carried  into  effect  as  to  the  remainder  of  the 
£24,000.  The  arrangement  of  80  cents  to  the  dollar  was  the  ar- 
rangement carried  out  throughout  the  whole  £50,000  debentures, 
of  which  £40,000  were  issued  after  29th  of  July,  1852.  and  the 
£10,000  before.  £50,000  debentures  were  issued  for  £50.000  stock. 
All  that  the  contractors  received  in  money  for  the  £50,000  deben- 
tures was  £40,000.  I  did  not  buy  the  £50,000  debentures  for  my- 
self. It  was  not  understood  that  the  proposition  in  the  letter  as 
to  the  £24,000  should  be  carried  out  as  to  the  rest  of  the  £50,000. 
No  subsequent  arrangement,  however,  was  made  between  me  and 
the  contractors.  £10,000  of  the  ^24,000  was  purchased  by  me 
at  80  cents  to  the  dollar,  and  the  remainder  of  the  £50,0(70  de- 
bentures were  purchased  at  the  same  rate,  but  not  uqder  any 
arrangement  with  me.  I  was  interested  in  this  arrangement 
under  whiqh  the  £40,00Q  were  purchased.    I  had  the  sfkme  inter 
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rest  in  the  £40,000  as  in  the  £10,000.  There  was  not  a  profit 
miide  to  my  knowledge,  by  any  body  npon  the  transaction  of 
£10,000.  I  think  there  was  a  profit  of  £5,000  made  on  it.  I 
think  not  £9,000.  I  think  as  much  as  £8,000  was  made,  or  there- 
abonts.  This  entered  into  the  business  of  the  firm  of  Bowes  & 
Hall,  of  which  I  am  a  member.  The  share  of  the  firm  was 
£i,000,  or  half  the  profit  that  was  made.  The  other  member  of 
the  firm  is  John  Hall.  I  am  entitle^l  to  fire-eighths  of  the  profits 
of  the  bnsiness,  or  thereaboats,  as  I  believe.  This  snm  has  gone 
into  the  basiness  of  the  firm,  like  any  other  moneys  of  the  firm. 
This  was  a  partnership  transaction  from  the  first.  Hall  expected 
to  have  the  benefit  from  the  first" 
In  page  15  he  says,  in  answer  to  a  question  by  the  Ooart: — 
**  Th^re  was  no  fresh  arrangement  made  with  the  contractors 
•fter  the  letter  offering  the  £24,000.  The  whole  transaction  pro- 
ceeded on  the  basis  of  that  letter.  The  contractors  were  not 
boand  beyond  thd  £2  i,000.  They  could  have  sold  the  debentures 
to  any  other  party.  Before  the  loan  of  £100,000  was  taken  up 
the  debentures  bad  passed  out  of  my  hands.  I  was  only  the 
owner  in  part  The  rest  was  held  by  the  other  party.  I  did  not 
interfere  with  the  debentures  after  the  letter  of  Oiyn,  Halifax  & 
Co.  was  received.  I  did  not  abandon  all  interest  in  them." 
In  answer  to  Counsel,  he  say9: — 

"The  remainder  of  the  debentures  beyond  the  £10,000,  were 
lodged  in  the  bank,  on  the  tacit  understanding  that  the  contract- 
'ers  should  receive  the  80  cents  to  the  dollar,  according  to  the 
original  offer  in  the  letter." 

The  appellant's  examination  was  then  interrupted  by  another 
examination,  or  other  examinations,  and  resumed  at  a  subsequent 
period. 

In  page  17  he  says: — 

*<  I  think  the  contractors  spoke  to  me  about  the  purchase  of  de- 
bentures more  than  two  or  three  days  before  the  date  of  the  let- 
ter written  by  them  to  me.  I  don't  think  I  had  any  conversation 
about  purchasing  them  myself  at  all.  They  spoke  to  me  perhaps 
two  or  three  months  before  the  date  of  the  letter  about  selliog 
the  debentures,  but  not  to  myself,  or  I  cannot  tell  whether  to  my- 
self or  not.  I  made  no  arrangement  with  them  for  purchasing 
debentures  from  them  until  after  I  had  received  the  letter  in 
question.  I  mean  the  letter  dated  the  30th  Jane.  I  sent  I  think, 
a  copy  of  this  letter  to  Mr.  Hincks  a  day  or  two  after  I  received 
it.  I  suppose  I  made  a  proposal  to  him  to  join  me  in  the  pur- 
obaUng  them  at  the  same  time.  I  cannot  say  whether  this  was 
the  first  time  I  mentioned  the  matter  to  Mr.  Hincks.  I  was  at 
Queb(  0,  and  may  have  spoken  to  him  on  the  subject  before.  It 
must  have  been  in  the  summer.  It  must  have  been  a  month  or 
two  before  I  received  the  letter.  I  do'nt  know  what  Mr.  Hincks 
refers  to  in  his  letter  of  the  5th  July,  unless  to  a  conversation  I 
had  previously  with  him,  there  was  no  amingement  or  under- 
standing. There  may  have  been  a  conversation  between  us  on 
the  subject  of  purchasing  debentures  previous  to  my  receipt  of 
the  letter  of  the  80th  June.  I  am  not  sure,  however,  that  there 
was  any  such  communication.  I  doubt  it,  but  still  I  think  it  is 
likely  there  was  one.  I  am  not  aware  that  Mr.  Hincke  was  in 
communication  with  anybody  else  as  to  the  purchase  of  deben- 
tures. I  don't  know  what  led  Mr.  Hincks  to  suppose  that  deben- 
tures would  not  be  issued  so  soon,  except,  perhaps,  some  previous 
conversation  with  me.  I  don't  recollect  receiving  the  letter  refer- 
red to  in  the  letter  from  Mr.  Hincks  of  6th.  I  don't  recollect 
getting  a  letter  from  him  desiring  me  to  put  off  paying  the  con- 
tractors till  next  mail.  I  may  have  received  such  letter.  I  have 
no  belief  about  it  I  think  not.  I  think  I  had  a  communica- 
tion with  Mr.  Cotton  before  receiving  the  letter  of  30th  June.  It 
was  enly  a  conversation  about  the  City,purchasing  the  debentures. 
9e  was  not  a  member  of  the  Corporation.  I  had  no  conversation 
with  him  about  my  purchasing  debentures,  but  about  Mr.  Hincks 
purchasing.  I  have  no  idea  when  they  occurred.  I  have  no  re- 
collection of  a  conversation  with  Mr.  Cotton  about  Mr.  Hincks 
purchasing  for  the  joint  benefit  of  himself  and  me;  there  may 
nave  been.  There  was  a  conversation  with  Mr.  Cotton,  but  I 
cannot  say  whether  before  or  after  the  receipt  of  the  letter.  I 
have  no  belief  of  it.  I  am  sure  I  had  no  conversation  witk  Mr. 
Cot;on  at  any  time  about  any  purchase  in  which  he  was  to  be  in- 
terested that  I  know  or  believe.     I  never  knew  him  in  the  trans- 


action. I  don't  know,  and  have  no  belief,  whether  Mr.  Cotion 
was  aware  of  the  purchase  by  myself  and  Mr.  Hincks.  I  hate 
no  idea  what  the  aUu^ion  to  Mr.  Cotton  in  the  letter  of  the  9th 
August  from  Mr.  Hincks  refers  to.  I  have  found  no  letters  or 
copies  of  letters  from  Mr.  Hincks  since  I  was  examined.  I  have 
not  found  the  memorandum  book  referred  to  in  my  evidence.  I 
think  it  must  have  been  taken  out  of  my  counting-house.  I  don't 
think  Mr.  Cotton  ever  wrote  to  me  about  these  matters.  I  don't 
recollect  writing  to  him  about  any  debentures ;  I  don't  believe  I 
ever  did.  I  never  spoke  to  the  company  or  the  contractors  about 
the  purchase  of  any  other  debentures.  I  don't  recollect  when  I 
first  farmed  the  inteotion  to  purchase  the  debentures.  I  don't 
think  I  formed  any  intention  to  bay  the  debentures  which  were  to 
be  issued  to  the  contractors  or  company  before  the  receipt  of  the 
letter  of  30th  June.  I  am  not  sure  whether  it  was  before  or 
after  the  receipt  of  that  letter  that  I  laid  the  matter  before  the 
finance  committee,  probably  about  and  sabsequent  to  the  time  of 
receiving  the  letter ;  and  before  I  laid  the  matter  before  the  fi- 
nance committee,  I  formed  no  irftention  of  purohasing  the  deben- 
tures myself.  I  mean  the  offer  that  was  made  to  me  of  the  deben- 
tures at  20  per  cent,  discount." 

Lastly,  in  page  1 9,  be  says  :-^ 

**  1  think  it  was  in  January  last  that  it  was  first  rumoured  that 
I  was  concerned  in  these  debentures.  I  don't  know  that  I  ever 
mentioned  to  anybody  that  I  had  any  concern  iu  the  negotiations 
I  don't  know  that  any  member  of  the  eouncil  was  aware  of  the 
fact.  I  don't  know  that  anybody  was  aware  of  it  exoept  to  sus- 
pect, before  I  stated  it  here  in  court  I  don't  recollect  any  conver- 
sation with  any  member  of  the  council  npon  the  subject  after  the 
rumour  arose.  I  don't  think  that  I  ever  stated  to  any  member  of 
the  council  what  was  not  the  fact.  What  I  denied  was,  that  I 
had  used  the  city  funds.  I  never  was  asked  whether  I  had  any  in- 
terest in  the  debentures.  I  may  have  been  asked  the  question, 
though  I  dont  recollect  it ;  but  in  my  answer  I  bad  reference  to 
the  charge  that  I  used  the  city  fhnds.  I  never  mentioned,  inten- 
tionally, to  anybody,  anything  relating  to  the  matter.  This  un- 
derstanding arose  as  to  what  I  stated  with  regard  to  the  capacity 
in  which  I  spoke.  What  I  said  was,  that  I  never  used  the  city 
funds,  or  had  any  interest  as  Mayor  in  the  negotiation  of  the  de- 
bentures. I  never  gave  any  member  of  the  council  to  understand 
intentionally  that  I  had  no  personal  interest  in  the  matter.  I 
never  heard  that  I  had  been  misunderstood  on  this  point  until 
after  the  suit  commenced.  I  told  Mr.  Cawthra  I  had  no  inter- 
est. I  spoke  as  Mayor,  but  whether  I  said  so  or  not  I  don't  know. 
I  always  spoke  in  that  capacity  on  this  subject,  but  did  not  always 
say  so.  I  don't  recollect  any  conversation  during  the  negotiation 
of  the  debentures  ou  the  snhject." 

Mr.  Carr,  a  witness  for  the  roiipondont  deposes  thus: — 

**I  was  a  member  of  the  city  council  last  year.  1  resigned  in 
October  last  I  was  not  a  member  ot  the  couaoil,  I*  think,  when 
the  gift  of  £25,000  was  agreed  to.  I  was  a  member  when  the 
£85,000  loan  was  passed,  and  I  think  present  in  the  council.  I 
was  a  member  when  the  £50,000  stock  was  agreed  to  be  taken. 
I  was  present  when  the  bye-law  was  passed  for  the  issuing  of 
£100,000  debentures  to  consolidate  the  debt  The  Mayor  ad- 
vocated strongly  the  passing  of  these  by-laws,  gift  and  loan,  and 
when  I  made  any  opposition,  he  endeavoured  to  pursuade  me  to 
support  them.  After  the  rumonrs  arising  as  to  the  Mayor  having 
an  interest  in  the  debentures,  I  put  a  question  to  him  on  tiie  sub- 
ject in  council,  and  he  positively  denied  baring  any  interest  My 
question  was,  whether  he  had  received  any  benefit  or-«xpected  to 
receiYC  any  benefit  from  the  speculation  about  the  £50,000  deben- 
tures. He  had  preriously  answered  a  similar  question  firom  Mr. 
Romaine,  that  he  had,  neither  directly  or  indirectly,  received  any 
benefit  from  it,  and  did  not  expect  to  receive  any.  He  answered 
my  question  by  referring  to  his  answer  to  Mr.  Romaine ;  when 
fiirther  pressed,  ha  appearrd  annoyed  and  indignant,  and  said  that 
if  further  pressed  on  the  subject,  he  should  make  it  a  personal 
matter.  T  have  heard  him  declare  the  same  thing  both  in  and 
out  of  council. 

«  Cross-examined — I  put  the  above  question  to  the  Mayor  about 
twelve  months  ago ;  I  think  the  latter  end  of  last  year.  I  think 
it  probable  that  I  voted  for  the  £50,000  stock.  I  thought  it  a 
good  exchange  for  the  prerioua  gift  and  loan.    The  Mayor  always 
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took  aa  active  part  in  favour  of  the  railroad.  He  advocated  it 
aa  advaatageoas  to  the  city.  I  opposed  the  issue  of  th6  debentures 
for  the  £50,000,  as  they  were  considered  illegal.  If  that  was  at 
the  same  time  as  the  change  of  the  'stock  for  the  gift  and  loan,  I 
opposed  the  whole.  The  contractors  proposed  the  issuing  of  the 
debentures  through  some  members  of  the  council.  I  opposed  it  as 
wrong.  I  think  1  voted  for  ooBBoUdatiog  the  city  debt,  and  issu- 
ing debentures  for  the  purpose.  I  think  city  debentures,  in  the 
early  part  of  1852,  were  at  a  discount  of  about  one  per  cent,  per 
annum  for  the  time  they  had  yet  to  run.  When  the  Mayor  was 
questioned  in  council,  he  said  that  he  had  never  purchased  any 
city  debentures,  except,  through  an  agent,  and  to  whom  he  paid 
half  per  cent." 

Neither  do  their  Lordships  think  this  witness  otherwise  than 
credible. 

It  does  not  appear  to  their  Lordships  important  on  either  side 
to  lay  stress  on  any  other  parts  of  the  voluminous  evidence  before 
them.  The  leading  and  weighty  facts,  shewn  by  what  has  now 
been  read,  cannot  admit  of  doubt ;  and  upon  the  whole  of  the 
materials  in  the  case  their  Lordships  feeling  very  high  respect  for 
the  opinions  of  the  dissentient  minority  of  judges  in  the  Court  of 
Error  and  Appeal,  cannot  but  feel  also  some  surprise  that  there 
should  not  hare  been  an  unanimous  affirmance  of  the  decision  of 
the  Court  of  Chancecy,  so  far  at  least  as  it^  declared  and  enforced 
the  liability  of  the  appellant  to  the  respondent  tor  the  ascertained 
and  unquestioned  amount  of  profit  made  and  received  by  the  ap- 
pellant or  his  firm  of  Bowes  and  Hall,  from  the  transaction  in 
which  he  had  permitted  himself  to  engage  respecting  the  Corpora- 
tion debentures.  The  appellant's  allegation  that  this  profit  was 
made  and  received  by  him  on  behalf,  not  of  himself  alone,  but  of 
himself  and  his  partner  Mr.  Hall,  which  we  assume  to  be  correct 
in  point  of  fact,  we  think  immaterial.  It  does  not,  in  their  Lord- 
ships' opinion,  diminish  the  appellant's  liability  to  the  respondents 
or  give  the  appellant  any  title  to  be  treated  otherwise  than  as  he 
would  have  been  liable  to  be  treated,  if  he  alone  had  been  inter- 
ested with  Mr.  Hincks.  We  have  not  failed  to  observe  the  ninth 
reason  of  appeal  in  the  Court  of  Error  and  Appeal,  or  the  eighth 
reason  here  ;  but  we  have  been  unable  to  find  that  either  of  the 
answers  to  the  bill  takes  any  objection  to  it  as  insufficient  in 
parties,  nor  does  any  such  objection  seem  to  have  been  taken  at  the 
hearing  in  the  Court  of  Chancery,  and  we  conceive  that  we  ought 
not  to  treat  the  suit  as  defective. 

The  decree  deals  with  the  appellant  as  an  agent  or  a  trustee 
who,  while  acting  in  the  agency  or  trusteeship,  acquired  for  him- 
self by  contract,  without  the  knowledge  of  the  persons  whom  he 
was  agent  or  trustee,  an  interest  in  the  subject  of  the  agency  or 
trusteeship,  and  is  accordingly  incapable  of  retaining  from  them 
the  benefit,  if  any,  of  the  acqui^iion.  And  it  has  scarcely  been 
denied  in  argument  that  if  the  appellant  stood  in  the  relation 
of  agent  or  trustee  towards  the  corporation  or  inhabitants  of 
Toronto,  the  decree  (subject  to  the  point  of  Mr.  Hall's  absence) 
has  charged  the  ^pellant  rightly.  The  relation,  however,  was 
disputed ;  but  as  their  Lordships  think  unsuccessfully.  He  may 
not  have  been  agent  or  trustee  within  the  common  meaning  or 
popular  acceptation  of  either  term,  but  he  was  so  substantially; 
he  was  so  within  the  reach  of  every  principle  of  civil  jurispru- 
dence, adopted  far  the  purpose  of  securing,  so  far  as  possible,  the 
fidelity  of  those  who  are  entrusted  with  the  power  of  acting  in  the 
affairs  of  others.  If  the  appellant,  as  to  the  matters  subsisting  in 
the  years  1851  and  1852  respectively,  between  the  Corporation  upon 
one  hand  and  the  contractors  and  railway  company  on  the  other, 
so  far  as  the  appellant  had  anything  to  do  with  them,  was  not 
negotiorum  alienorum  geator,  it  seems  difficult  or  impossible  to  say 
that  any  person  ever  was  so.  It  is  evident,  we  think,  that  as  a 
member  of  the  Corporation  and  Mayor  he  took  part  in  those  mat- 
ters before  and  after  the  evil  day  of  the  24th  of  June,  1852,  to  an 
extent  more  than  sufficient  to  inoapaciate  him  from  dealing  as  he 
did  with  Mr.  Hincks  and  the  contractors,  unless  for  his  own  loss, 
if  there  should  be  loss,  and  for  the  gain  of  the  Corporation,  that 
is  to  say,  of  the  inhabitants  of  Toronto,  if  there  should-be  gain 
The  able  counsel  for  the  appellant  c!id  not  suggest  that  in  the  case 
of  a  private  man  of  property  having  occasion  and  desiring  to  raise 
monf^y  by  issuing  debentures  payable  as  to  the  principal  at  a 
distant  day,  but  with  intermediate  interest  and  employing  an 


agent  for  the4>urpose,  the  agent  could  act  in  the  matter,  with  re- 
gard to  the  debentures,  analogously  to  the  manner  in  which  the 
appellant  acted  here,  as  to  those  in  question,  and  retain  the  profit 
from  his  principal.  The  difference  between  the  two  cases  appears 
to  their  Lordships  accidental  merely  and  immaterial.  It  was  in- 
cumbent on  the  appellant,  while  the  affair  of  the  debentures  was 
pending  and  unsettled,  not  to  place  himself  voluntarily  on  a  pos- 
iuon  in  which,  while  retaining  the  office  of  Mayor,  be  would  have 
a  private  interest  that  might  be  opposed  to  the  unbiassed  perform- 
ance of  his  official  duty.  But  he  did  so.  In  all  the  steps  on  the 
parlftf  the  Corporation  connected  with  the  debentures  that  took 
place  between  the  24th  of  June  and  the  2nd  of  November,  1852 — 
and  they  were  important — the  appellant,  so  far  as  he  acted 
— and  he  did  act — in  the  character  of  a  member  of  its  governing 
body  was  under  a  bias,  by  reason  of  his  private  interest ;  for  in 
truth  and  effect,  from  a  time  preceding  July,  1852,  he  stood,  as  to 
the  debentures  in  the  position  of  the  contractors. 

The  defence  has  been  also  to  a  great  extent  rested  on  the  alleged 
ground  tbat  the  appellant  did  not  give  wrong  advice  to  the  goT<9r- 
ing  body  of  the  Corporation,  or  exercise  influence  over  it  in  the 
matter  of  the  debentures ;  that  the  governing  body  would  have 
acted  exactly  as  it  did  if  the  appellant  had  not  been  a  member  of 
it;  that  the  Corporation  took  ^together  a  prudent  and  correct 
course,  and  has  lost  nothing ;  and  that  any  person  not  connected 
with  it  might  honestly,  safely,  and  effectually  have  made  the  bar- 
gain with  Mr.  Hmcks  and  the  contractors  which  the  appellant  did 
make.  Assuming  the  alleged  facts  thus  stated  to  be  stated  accu- 
rately, we  conceive  that  they  make  no  difference.  But  in  truth  it  is 
very  far  from  clear  that  the  City  of  Toronto  has  not  suffered  con- 
siderably from  the  appellant's  conduct.  Their  Lordships  are  of 
opinion  that  the  bill  on  answers  and  evidence  was  such  as  to  throw 
on  him  the  burden  of  proof  of  the  fact,  if  material,  that  there  was 
no  agreement  or  arrangement  respecting  the  debentures  between 
the  appellant  and  the  contractors,  previously  to  the  28th  of  June 
1852 ;  and  we  think  that  no  such  proof  has  been  given;  and  that 
it  is  to  be  inferred  from  what  is  before  us,  that  the  appellant  had, 
if  not  before  the  24th,  at  least  before  the  28th,  of  June,  1852,  as- 
certained what  the  contractors  would  do,  and  what  he  could  do 
with  them  as  to  the  debentures— in  effect  made  himself  sure  of  the 
contractors.  Now,,  what  were  the  appellant's  sentiments  on  the 
subject  in  April  and  early  in  June,  1852  ?  They  appear  from  two 
letters  of  those  dates  (9th  of  April  and  10th  of  June),  written  by 
him  to  Mr.  Wilson  (we  believe  a  merchant  in  England).  They 
are  in  pages  76  and  77  of  the  Appendix,  and  contain  these  passa- 
ges:— 

*'  A  large  amount  of  Municipal  debentures  will  have  to  be  dis- 
posed off  in  England  during  the  ensuing  summer,  to  provide  the 
*  needful'  for  the  construction  of  the  *  Ontario,  Simcoe  and  Huron,* 
and  the  *  Toronto  and  Quelph'  railways.  Should  such  an  agency 
as  that  referred  to  above  not  be  established,  an  agent  will  have  to 
be  sent  from  Canada  to  negoUate  those  securities,  or  some  com- 
pany in  London,  wholly  mnacquainted  with  tiie  Lature  of  our  de- 
bentures, will  have  to  be  employed.  Should  an  agent  be  sent  to 
England  on  behalf  of  the  Toronto  and  Onelph  Company,  of  which 
I  am  President,  he  will  be  directed  to  take  advantage  of  your 

valuable  assistance  in  the  sale  of  the  securities  of  the  company. 

»  «  «  «  «  * 

<*  I  am  favoured  with  your  letters  of  the  7th  and  14th  of  May, 
and  fully  concur  with  you  in  opinion  that  it  would  be  a  decided  ad- 
vantage were  you  to  pay  a  visit  to  this  countiy,  after  having  as- 
certained the  information  capitalists  in  England  require,  regard- 
ing the  mnnicipal  securities  of  Canada.  I  should  have  submitted 
a  proposition  on  this  subject  to  the  directors  of  the  Toronto  and 
Guelph  railroad,  had  not  the  Canada  Company,  through  their 
commissioner,  Mr.  Widder,  who  is  himself  a  director  of  the  rail- 
road, volunteered  to  negotiate  the  debentures  of  the  company  free 
of  charge.  I  may  mention  here,  that  the  Corporation  of  Toronto 
has  agreed  to  aid  the  Ontario,  Simcoe,  and  Huron  Railway,  to  the 
extent  of  £25,000  currency ;  the  debentures  of  the  city  will  be 
issued  to  this  amount  as  the  work  progresses,  the  issue  not  to 
commence  until  £100,000  have  first  been  expended  on  the  road. 
I  propose  to  make  these  debentures  payable  in  London,  and  have 
them  negotiated  by  an  agent  appointed  by  the  Corporation,  and 
hand  their  value  in  ca?h  to  the  railway  company,  and  thus  prC"* 
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▼ent  the  credit  of  the  city  being  injured  by  entrusting  the  sale  of 
>ta  bonds  to  unskilful  bands,  or  their  being  forced  into  the  market 
by  needy  railway  contractors. 

**Tbe  security  for  the  punctual  payment  of  the  interest  and 
principal  of  Municipal  Bonds  proTided  for  by  the  ProTincial  Act 
under  which  they  are  issued,  is  so  ample  that  no  doubt  can  possi- 
bly be  entertained  regarding  their  yalidity  :  their  perfect  security 
being  once  established,  surely  a  faTOuralile  sale  could  be  effected 
in  the  present  state  of  the  money  market  in  London. 

'*  I  applied  some  time  since,  through  the  Bank  of  Upper  Caiiada, 
to  negotiate  a  loan  for  the  City  of  Toronto  to  the  amoAt  of 
£50, C^  sterling,  to  redeem  debentures  and  small  city  notes  now 
out,  issued  under  an  old  ProTincial  Act  which  did  not  provide  a 
sinking  fund  for  their  redemption ;  the  bank  offered  to  guarantee 
the  principal  and  iaterest,  but  nothing  has  yet  been  done  in  the 
natter,  beyond  a  faTOurable  letter  from  ^lessrs.  Glyn,  Halifax  & 
Co.,  agents  of  the  Bank  of  Upper  Canada  in  England. 

**  I  will  forward,  as  soon  as  published,  a  statement  of  the  city 
debt  and  rerenue,  and  should  my  views  be  approTcd  of  by  the  city 
council,  regarding  the  loan  and  the  manner  of  negociating  city 
debentures  for  railway  purposes,  you  will  Hear  from  me  on  the 
subject." 

These  were  the  appellanVe  views  before  be  hod  performed  the 
journey  to  Quebec,  announced  as  probable  in  his  letter  to  Mr. 
Wilson  of  the  12th  of  June.  But  what  that  journey  effected  we 
know.  It  would  after  the  24th  have  interfered  with  the  appel- 
lant's personal  interest — have  tended  to  break  up  the  arrangement 
with  Mr.  Hincks,  if  the  debentures  had  been  issued  to  the  con- 
tractors payable  in  England,  and  so  the  heavy  discount  saved ; 
and  we  find  that  the  bye-law  of  the  28th  of  June,  made  in  tfa«  ap- 
pellant's presence  and  signed  by  him,  expressly  direets  the  deben- 
tures to  be  issued  under  it  to  be  made  payable  in  Canada.  They 
irere  also,  as  we  know,  of  very  doubtfiil  validity.  But  upon  the 
delicate  question  whether  the  Corporation  should  take  such  a  step, 
the  Mayor  was  necessarily  prevented  by  his  private  interest  giving 
An  unbaissed  opinion. 

It  is  after  securing  the  discount  that,  at  a  later  period  of  the 
year  1852,  the  English  plan  is  arranged.  By  means  of  the  dif- 
ference between  the  debentures  upon  that  plan  and  the  deben- 
tures on  the  plan  of  the  preceding  June,  the  gain  in  dispute  has 
been  made  ;  and  it  would  probably  be  wrong  to  assume  that  this 
was  made  merely  at  the  expense  of  the  contractors,  but  be  nearer 
the  truth  to  say  that  it  was  made  at  the  expense  of  the  Corpora- 
tion (as  trustees  for  the  City)  who  would  not  have  found  it  neces- 
sary to  issue  so  many  debentures  on  the  English  as  on  the  Cana- 
dian plan. 

The  secrecy  and  disingenuousness  with  which  the  appellant 
conducted  himself  do  not  improre  his  case,  especially  as,  if  he 
had  on  the  28th  of  June  disclosed  the  true  state  of  things 
to  the  Council,  its  other  members  might  have  taken  a  different 
course  firom  that  in  fact  taken  by  them,  (a  point  as  to  which  it 
can  be  scarcely  necessary  to  refer,  particularly  to  the  evidence  of 
Mr.  Joshua  Beard,  Mr.  Tully  end  Mr.  Samuel  Thompson,  in  pages 
25,  28  and  82  of  the  Appendix.)  But  we  do  not  say  that  had 
the  appellant  on  the  28th  of  June  made  a  full  communication  to 
the  Council,  and  nevertheless  its  members  had  acted  as  they  did 
act,  that  would  have  prevented  the  success  against  him  of  a  suit 
on  behalf  of  the  inhabitants,  which  in  effect  and  substance  this 
suit  still  is. 

It  has  been  also  argued  that  the  governing  body  of  the  Corpo- 
ration was  a  deliberative  body,  and  on  that  ground  out  of  the 
operation  of  any  civil  rules  or  principles  applicable  to  agents  and 
trustees ;  and  the  reported  cases  of  Lord  Petre  and  Lord  Howden 
were  mentioned,  and  it  was  said  that  members  of  the  British  le- 
gislature often  vote  in  Parliament  respecting  matters  in  which 
they  are  personally  interested,  and  do  so  without  censure  or  risk. 
We  are  of  opinion,  however,  that  neither  the  governing  character 
nor  the  deliberative  character  of  the  Corporation  Council  makes 
fkuy  difference,  and  that  the  Council  was  in  effect  and  substance  a 
body  of  trustees  for  the  inhabitants  of  Toronto— trustees  having 
a  considerable  extent  of  discretion  and  power,  but  having  also  du- 
ties to  perform,  and  forbidden  to  act  corruptly.  With  regard  to 
members  of  a  legislature  properly  so  called,  who  vote  in  support 
pf  their  private  interests,  if  that  ever  happens,  there  may  possibly  | 


be  insurmountable  difficulties  in  the  way  of  the  practical  appliea- 
tion  of  some  acknowledged  principles  by  courts  of  civil  justice, 
which,  however,  are  nevertheless  bound  to  apply  those  principles 
where  they  can  be  applied.  *  The  Common  Council  of  Toronto 
cannot  in  any  proper  sense  of  the  term  be  deemed  a  legislative 
body ;  nor  can  it  be  so  treated.  The  members  are  merely  dele- 
gates in  and  of  a  provincial  town  for  its  local  administration. 
For  every  purpose  at  present  material,  they  must  be  held  to  be 
merely  private  persons  having  to  perform  duties,  for  the  proper 
execution  of  which  they  are  responsible  to  powers  above  them. 
We  agree  that  the  eases  of  Lord  Petre  and  Lord  Howden  must  at 
present  be  viewed  as  correct  expositions  of  English  law,  but  so 
viewed  they  do  not,  we  conceive,  affect  the  controversy  before  us. 

It  has  been  argued  too  that  the  bill  in  the  cause  puts  the 
case  against  the  appellant  on  the  ground  of  loss  to  the  Corpora- 
tion, and  of  direct  fraud  in  the  popular  sense  of  that  expression 
upon  the  appellant's  part;  that  neither  of  these  has  been  estab- 
lished, and  that  therefore  the  bill  should  have  been  dismissed. 
We  consider,  however,  that  though  some  allegations  of  the  bill 
are  very  possibly  incorrect,  a  sufficient  portion  of  its  statements 
to  sustain  the  decree  has  been  established,  and  that  the  argument 
in  this  respect  is  not  even  plausible,  except  as  to  costs ;  with  re- 
gard to  which,  had  the  appellant's  conduct  been  open  and  straight- 
forward, their  Lordships  might  have  been  disposed  to  relieve  him  ; 
but  his  proceedings  have  been  so  much  otherwise,  they  rendered 
so  much  grave  suspicion  reasonable,  that  their  Lordships  concur 
in  the  decree  in  point  of  costs  as  well  as  otherwise. 

Their  Lordships,  however,  desire  to  be  understood  as  not  hav- 
ing intimated  an  opinion  that  if  before  December,  1852,  the  ap- 
pellant had  not  entered  into  any  agreement  or  arrangement  con- 
cerning any  of  the  debentures,  nor  had  had  any  dealing  in  or 
with  them,  it  would  not  have  been  competent  to  him  in  or  after 
that  month  to  deal  for  them  with  the  contractors  as  any  stranger 
might  have  done. 

The  recommendation  of  the  Committee  to  the  Crown  must  be 
the  dismissal  of  the  appeal  with  costs. 

Appeal  dismissed  with  costs. 


SHORT    NOTES    OF    DECIDED    CASES. 

By  0.  ROBWBOK,  Esq.,  Rarrister^at-Law,  StparUr  to  Vtt  iXmrl. 

QUEEN'S   BENCH, 

Hilary  Term,  1858. 


In  CoLTMAN  V.  Bkown,  instead  of  «*it  was  held  that  in  theso 
notices  of  title  it  is  insufficient,"  read  "sufficient;"  and  inttead  of 
"  Oraet  v.  Whitehead,  V.  C.  K.  50."  read  "  16  U.  C.  R.  60." 


GENERAL    CORRESPONDENCE. 


To  the  Editors  ofilie  Law  JoumaL 

Smitbville,  Co.  Lincoln,  April  14,  1858. 

OsMTLEMiy, — I  beg  to  state,  that  I  haye  been  informed  that 
a  Subscriber  to  the  Law  Journal  is  entitled  to  receive  your 
legal  opinion  on  particular  questions.  I  do  not  intend  to 
take  advantage  of  this ;  and  therefore  would  assure  you,  that 
if  you  will  favour  me  with  your  views  on  the  following  two 
questions,  I  shall  not  trouble  you  again,  by  virtue  of  the  aulh 
acription  cu  above  iniimatedf  for  the  space  of  twelve  montha 
from  the  present  period. 

The  first  question  is — relative  to  that  part  of  the  Act  con* 
cerning  Chattel  Mortgages,  which  sets  forth,  that  such  Mort- 
gages shall  cease  to  be  valid,  after  the  expiration  of  twelve 
months  from  the  date  thereof,  unless  a  copy  thereof  &o.,  be 
filed,  &c.,  within  thirty  days  next  preceding  the  said  twelve 
months. 
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Do  you  consider  that  the  ''within"  plainly  reveals,  that 
on  any  day  during  the  said  thirty  days,  the  filing  of  a  new 
copy.  &c.,  would  render  the  original  Chattel  Mortgoge  valid, 
upon  the  extension  of  the  redemption  time  or  privilege,  after 
the  aforementioned  period  of  twelve  months  ?  Or  is  it  to  be 
understood  to  convey,  that  at  the  end  of  eleven  months  from 
the  date  of  the  indenture,  and  no  later,  such  new  copy  must  be 
filed,  in  case  of  an  extension  of  the  redemption  privilege? 
Many  practical  men  in  these  matters  are  diametrically  op- 
posed to  each  other  in  their  positions.  I  have  learned  that 
several  Lawyers  have  taken  the  aflBrmative ;  one  of  whom  in 
Toronto  maintains  firmly,  that  if  a  new  copy  be  filed  on  the 
very  last  day  of  the  thirty  days,  the  validity  of  the  mortg  *ge 
is  established,  in  respect  to  the  hereinbefore-mentioned  ez~ 
tension. 

For  myself  I  quite  concur  in  this  last  construction. 

The  second  question,  concerning  the  nature  and  tenor  of  a 
Chattel  Mortgage,  may  be  thus  presented : 

Supposing  that  a  Mortgagee  is  desirous  of  granting  the 
Mortgagor  a  further  privilege ;  that  is  to  say,  eight  or  ten 
months,  after  having  permitted  the  mortgage  to  stand,  until 
the  expiration  of  the  iujelve  m/>nths,  without  having  renewed  the 
copy,  and  then  viewing  the  Indenture  of  Chattel  Mortgage  as 
null  and  void,  pursuant  to  the  Statute,  I  wish  to  inquire 
whether  the  goods  and  chattels  enumerated  in  such  inden- 
ture, at  once  and  thereupon,  revert  to  the  Mortgagor,  there- 
by re-investing  him  with  the  same,  and  thereby  constituting 
such  Mortgagor  the  sole  and  only  posssessor  of  such  goods 
and  chattels,  and  that  thereupon  the  said  Mortgagor  is  at 
OTwe  enabled  to  grant  and  convey  again,  unto  the  said  Mort- 
gagee, a  new  original  indenture  of  mortgage ;  the  same  in- 
cluding the  enumeration  of  the  identical  goods  and  chattels 
which  were  mentioned  in  the  former  mortgage,  and  thus  this 
transaction  be  entered  into  as  if  no  similar  transaction  had 
taken  place  previously  ? 

On  the  contrary,  should  the  Mortgagee  proceed  at  once  and 
M^the  said  goods  and  chattels?  Yet,  how  could  he  do  this, 
if  he  has  no  tenure  of  the  property,  by  reason  of  the  mort- 
gage being  voidf 

The  Law  Joumal  evinces  your  extensive  reeearohes  in  the 
field  of  legal  science,  and  therefore  I  feel  the  more  inclined  to 
solicit  a  few  rays  of  light  from  your  valuable  fountain. 

I  have  endeavoured  by  commendation  to  promote  the  oirca- 
lation  of  the  Law  Journal. 

I  remain,  respectfully  yours, 
D.  G. 

[For  the  information  of  our  correspondent  and  of  others 
who  may  be  similarly  disposed,  we  state  once  for  all,  that  our 
rule  is  to  answer  questions  of  general  interest,  and  no  others. 

As  the  questions  on  the  present  occasion  are  of  this  class, 
we  answer  them  with  pleasure. 

1.  A  chattel  mortgage  may  be  re-filed  under  Statute  20 
Tic.  cap.  3,  8.  8,  together  with  the  statement  by  that  section 
made  necessary,  at  any  time  "  within  thirty  days  next  pre- 
ceding "  the  expiration  of  the  term  of  one  year ;  that  is  to 
say,  a  re-filing  on  the  last  of  the  thirty  days  is  as  effectual  as 
a  re-filing  on  the  first,  or  any  other  of  the  thirty  days. 


2.  The  mortgage,  if  not  re-filed  within  the  time  directed  by 
the  Statute,  is  not  void  as  against  the  mortgagor ,  but  only  as 
against  *'  the  creditors  of  the  person  making  the  same,  and 
against  subsequent  purchasers  or  mortgagees  in  good  faith, 
for  valuable  consideration." — Ens.  L.  J.] 


To  the  Editors  of  the  Law  Journal, 

Gentlevex, — Permit  me  through  the  medium  of  your  jour- 
nal to  ask  the  following  question  relative  to  Coroners  : — 

Supposing  a  Coroner  is  called  upon  to  hold  an  inquest, 
an  individual  is  found  guilty  and  is  committed  to  gaol,  the 
witnesses  are  bound  over  to  prosecute  at  the  Court  of  Queen's 
Bench. 

Please  inform  me  if  the  Coroner  is  hound  to  ailend  at  the 
prosecution  without  a  Subpoena.  If  he  neglects  what  is  the 
consequence  ? 

I  see  no  reason  why  a  Coroner  should  attend  and  be  sub- 
jected to  expenses  without  a  sufficient  remuneration  for  his 
time.  lam,  Gentlemen, 

Your  obedient  servant, 

Pre«oott»  C.W.,  17th  April,  1858.  A  Coroner. 


[There  are  oases  in  which  the  Coroner's  presence  may  not 
be  necessary  at  the  trial,  but  as  a  general  rule  his  presence  is 
to  be  desired.  A  criminal  trial  may  at  any  moment  take  a 
turn  making  it  necessary  to  call  the  Coroner  to  prove  deposi- 
tions or  examinations  taken  before  him,  or  to  speak  to  the  con- 
dition of  the  body,  which  last  the  Coroner  being  an  educated 
man  and  generally  speaking  an  M.D.,  is  peculiarly  qualified 
to  do. 

In  every  case  in  which  the  accused  has  been  examined 
before  the  Coroner,  or  any  of  the  witnesses  have  died^  or  are 
not  in  a  condition  to  give  evidence,  it  is  the  plain  duty  of  a 
Coroner  to  attend  at  the  trial.  It  is  impossible  to  lay  down 
any  general  rule  on  the  subject,  and -the  safer  course  is  for  the 
Coroner  to  attend  in  all  cases.  May  not  this  however  be 
urged  that  as  it  is  the  duty  of  the  County  attorney  to  get  up 
the  case  and  see  that  all  necessary  evidence  is  ready  for  the 
trial  he  will  inform  the  Coroner  or  cause  him  to  be  subpoenaed 
should  his  testimony  be  material.  He  will  not  at  least  in 
ordinary  cases  assume  that  the  Coroner  will  voluntarily 
attend,  and  that  if  the  Coroner  has  no  notice  of  his  presence 
being  desired  at  the  Court  he  may  not  unreasonably  conclude 
that  his  attendance  may  be  dispensed  with. 

We  quite  agree  vrith  our  correspondent  that  the  Coroner 
should  be  remunerated  for  his  loss  of  time.  Why  not 
for  attending  a  Court  as  well  as  for  holding  an  inquest? 
We  have  elsewhere  examined  the  question  of  remuneration  to 
Crown  witnesses  at  length.  We  would  suggest  to  Coroners 
their  writing  beforehand  to  the  County  attorney,  in  order  to 
ascertain  when  their  presence  is  indispensable. — Ens.  L.  J.] 


To  the  Editors  of  the  Law  Journal, 

Gbntlehbn  :— Permit  me  to  request  an  answer  to  a  certain 
question  on  which  there  are  different  opinions  existing,  by 
Reeves  of  the  Provisional  Council  of  the  County  of  Bruce. 
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Tho  question  is, — Has  the  Provisional  Warden  two  votes  on 
every  question.  For  instance,  on  a  division,  there  are  6  ap;ain8t 
7  and  he  votes  and  makes  it  a  tie,  then  gives  the  casting  vote 
and  decides  the  question.  Such  was  the  case  on  three  several 
occasions  at  the  sittings  of  the  Provisional  Council,  and  as  a 
matter  of  course  he  gave  great  dissatisfaction  bj  so  doing.  If 
such  a  privilege  be  strictly  law,  it  is  certainly  very  unusual 
for  Wardens  to  exercise  their  prerogative  in  such  an  arbitrary 
mamior.  I  am.  Gentlemen,  yours  truly, 

J.  T.  C, 

Southampton,  26th  April,  1858. 

[The  warden  did  wrong.  Of  this  we  have  very  little  doubt. 
Every  Provisional  Municipal  Council  is  a  Municipal  Corporate 
Body,  and  has  all  the  corporate  powers  necessary  to  carry  into 
effect  the  object  of  its  erection.  (12  Vic,  cap.  78,  sec.  13.) 
And  "  at  any  session  or  meeting  of  any  Municipal  Corporation 
«  «  «  *  all  votes,  resolutions  and  proceedings  of  such 
meeting  shall  be  carried  by  the  majority  of  the  persons  com. 
posing  such  meeting  otlierihan  the  person  presiding,  who  in 
cate  of  an  equality  of  votes  shall  have  the  casting  vote"  (16 
Vic,  cap.  181,  sec.  30  )  The  meaning  is  that  the  person  pre- 
siding shall  have  one  vote  and  that  is  a  casting  vote,  to  be 
given  when  there  is  an  equality  of  votes,  of  which  his  own  is 
not  or  cannot  be  one. — £ds.  L.  J.] 


MONTHLY     REPERTORY. 


COMMON  LAW. 


EX.  C.  FiTzic\ORiCR  V.  Batlct,  Babt.     Nov,  10,  11,  80. 

Agreement  for  a  Uate — Amhiguily  in  material  part  of  eubjeet  matter 
— New  ground  of  argument  in  error, 

AUhough  it  may  be  that  where  an  actual  demise  is  made  gene- 
rally at  a  yearly  rent,  and  nothing  is  said  as  to  the  duration  of  the 
term  a  tenancy  from  year  to  year  would  be  implied,  yet  where 
from  the  terms  of  an  agreement  for  a  lease  coupled  with  surround- 
ing circumstances,  it  is  ambiguous  what  term  is  intended  to  be 
conveyed,  such  term  is  void  for  uncertainty. 

In  an  action  for  the  non-acceptance  of  a  lease,  a  verdict  was 
entered  for  plaintilf,  with  leave  reserved  for  defendant  to  move  for 
a  non-suit  on  the  ground  that  there  was  no  sufficient  contract  in 
writing  signed  by  the  defendant  or  his  agent  within  the  Statute  of 
Frauds,  sec.  4.  The  Court  below  was  accordingly  moved  on  the 
ground  that  the  contract  was  made  by  an  unauthorised  agent 
whose  act  was  not  ratified.  Judgment  was  given  on  that  point 
against  defendant  In  error  the  defendant  now  urged  in  addition 
to  this,  another  ground  of  arg^jment,  viz.,  that  the  agreement  rati- 
fied or  unratified  was  void  for  unoertainty. 

Held  that  he  might  do  so,  for  that  such  a  ground  of  argument, 
though  never  raised  at  the  trial  or  in  the  Court  below,  is  not  a  new 
objection,  but  a  new  argument  in  support  and  illustration  of  the 
original  objection. 


EX.  C.        Shbeht  V,  Thk  Propbssxonal  Lipk  Insdbancb 

Company.  November  28. 

Practice — Subitituted  service  of  process — Jurisdiction — Irregularity 

— Action  on  Irish  Judgment, 

The  Courts  in  England  will  not  treat  as  a  nullity  a  simple 
irregularity  of  the  Courts  of  Ireland,  not  involving  a  breach  of 
natural  justice  aliter  if  they  exceed  their  jurisdietion. 

Held  that  whether  or  no  the  Courts  of  Ireland  had  acted  errone* 
ously  in  their  construction  of  18  &  U  Vic.  chap.  18  (Ireland)  ss. 
8  &  9,  in  ordering  substituted  service  of  process  to  be  made  by 


post  against  an  English  corporation  having  an  agent  in  Ireland, 
after  personal  service  on  thai  agent ;  yet  that  the  error  if  any  such 
existed  was  an  irregularity  only,  and  that  they  did  not  thereby  ex- 
ceed their  jurisdiction. 

Semitic  they  acted  rightly. 


Q.  B..  Banulb  v.  Oould  akd  Wifb.     November  12,  25. 

Husband  and  Wife — Separation  detdnot  avoided  by  cohabitation, 

A  deed  of  separation  between  husband  azd  wifo  coataiuing  a 
covenant  by  the  husband  to  pay  to  a  trustee  for  the  wife  a  certain 
sum  during  her  life,  was  made  subject  to  a  proviso  for  the  avoid- 
anoe  of  the  deed  on  the  husband  and  wife  agreeing  in  writing 
attested  by  two  witnesses  to  cohabit  ani  cohabiting  thereafter  for 
a  certain  time.  The  husband  and  wife  having  subsequently  co- 
habited, but  without  any  formal  agreement  in  writing  to  do  so,  as 
menUoned  in  the  proviso. 

Held  that  the  deed  was  not  thereby  avoided. 


EX. 


HuNTLBr  V,  SiXPSOX  bt  al. 


November  28. 


Malieiout  prosecution — Reasonable  and  probable  eaute — Goods  taken 

under  claim  of  right. 

The  plaintiff  under  a  contract  dressed  timber  for  a  ship-builder 
on  tho  yard  of  defendants.  Before  the  whole  of  tho  timber  was 
dressed  the  ship-builder  failed,  and  assigned  his  property  to  trus- 
tees for  the  benefit  of  his  creditors,  amongst  whom  was  one  of  tlio 
defen  iants.  The  plaintiff  claimed  a  lien  on  the  timber  he  had 
dresse<l,  but  the  defendants  ordered  him  not  to  remove  the  spars. 
The  plaintiff,  however,  removed  the  spars  from  the  yard  of  the  de- 
fendants the  following  morning  an  hour  before  the  time  for  the 
defendants'  workmen  coming  to  the  yard,  and  took  them  to  a  pub- 
lic wharf.  The  defendants  thereupon  took  out  a  warrant  against 
the  plaintiff  for  stealing  the  timber,  under  which  he  was  taken  into 
custody  and  afterwards  discharged  by  the  magistrates. 

Held  that  there  was  evidence  of  a  want  Of  reasonable  and  pro- 
bable cause  for  making  the  charge. 


EX.  GiBsow  V.  Dooo.  November  24. 

Landlord  and  tenant — Coventntnot  to  carry  on  trade — Waiver  of 
forfeiture —Acquiescence  for  20  years — Presumption  of  license. 

An  aoquiesenoe  for  twenty  years  tn  the  uninterrupted  use  of  a 
house  for  a  purpose  of  trade,  to  which  the  lessee  has  covenanted 
not  to  apply  it  raises  a  presumption  of  the  grant  of  a  license  so  to 
use  it. 


EX.  Attkmbobouqh  t.  Thompson.  Nov,  22. 

Bill  of  Sale — Filing  of — Affidavit — Description  of  attesting  witness, 

A  description  in  an  affidavit  filed  under  17  &  18  Vic,  chap.  86, 
sec.  1  of  the  place  where  the  attesting  witness  to  a  bill  of  sale 
carries  on  or  is  engaged  in  his  business,  is  a  sufficient  description 
of  his  **  residence  "  to  satisfy  the  Statute. 


C.  P. 


Insvll  kt  uxor  v.  MoOGBt. 


Nov.  24. 


Common  Law  Procedure  Act,  1854,  ss.  3  and  6 — Matters  of  mere 

account — Duty  of  referee — Fraud. 

It  is  the  duty  of  a  Judge  referring  a  matter  in  dispute,  under 
ss.  8  and  6  of  the  Common  Law  Procedure  Act,  1854,  to  ascertain 
that  it  is  a  proper  matter  to  be  referred  under  those  sections.  But 
when  he  has  referred  it  to  the  Master,  the  Master  is  to  enquire  into 
it  without  considering  whether  or  not  it  is  matter  of  mere  scoount. 

And  therefore  where  a  reference  was  made  by  a  Judge  under  see. 
3  to  the  Master,  and  before  the  Master  a  question  arose  as  to  whe- 
ther a  receipt  produced  was  obtained  by  fraud,  and  he  refused  to 
go  into  such  question. 

HeldihtX  he  was  wrong. 
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Johnson  v.  Goslett  and  others.     May  9,  Novy  80. 


Monty  had  and  received — Failure  of  consideration — Abortive  aeheme 
— Recovery  of  deposit — Mine  worked  on  cost  book  principle — Evidence. 

The  rule  that  enables  a  depositor  to  recover  his  deposit  upon  a 
scheme  proving  abortive,  is  not  affected  by  the  fact  of  that  fob e  me 
being  a  company  established  for  the  working  of  a  mine  on  the  cost- 
book  principle. 

A.  and  others,  directors  and  managing  committee  of  a  proposed 
company,  issue  a  prospectus  in  which  their  names  appear  as  such 
directors  and  committee,  and  that  of  L.  &  Co.,  as  bankers.  By  a 
resolution  also  of  the  same  directors  and  others,  promoters  of  the 
scheme,  at  a  meeting  held  for  that  purpose,  L.  &  Co.  were  ap- 
pointed bankers  to  the  Company,  with  whom  an  account  was  to  be 
opened  **  in  the  names  of  the  directors,  and  all  monies  are  to  be 
ptiid  in  to  that  account."  At  the  same  meeting  it  was  also  resol- 
ved that  the  company  should  be  carried  on  under  certain  rules,  by 
one  of  which  it  was  arranged  that  **  all  payments  due  from  share- 
holders, and  all  monies  of  the  company  should  be  paid  into  the 
hands  of  the  bankers,  to  the  account  of  the  directors  of  the  com- 
pany." B.  afterwards  applies  for  shares,  and  pays  a  deposit,  which 
is  entered  by  the  bankers  to  the  account  of  some  only  of  the  direc- 
tors, and  not  of  all.     The  scheme  then  becomes  abortive. 

ffeld,  that  the  rules  and  prospeotus  were  evidence  to  fix  all  the 
directors  with  money  had  and  received  to  the  use  of  B. 


C.  P.  Laws  t.  Rand.  June  27,  Dee,  8 

Cheque  on  Hanker — Presentment — Reasonable  time. 

No  time  less  tiinn  eix  years  is  unreasonable  within  which  to 
present  a  cheque,  uniess  {some  loss  be  occasioned  by  the  delay  : 
recognizing  Robinson  v.  Ilawksford,  9  Q.  B.  52 ;  and  per  Tindall, 
C,  J,,  in  Alexander  v.  Rurchfield,  7  M.  &  6.  1067. 


Q.B. 


LoNDOi»DooK8  Company  y.  Sinnott.    Nov,  21,  25. 


Corporation — Contract  by  not  under  seal  not  of  a  mercantile  nature. 

The  acceptance  of  a  contract  by  a  corporation  aggregate  must 
be  under  seal,  where  it  is  not  a  contract  with  a  customer  of  the 
company,  nor  of  a  meroantile  nature,  nor  one  whioh  could  not  be 
under  seal. 


C.  P. 


Batne  v.  Slack. 


Nov.  25. 


Common  Law  Procedure  Act,  1852,  sec.  18 — Suing  British  subjCii 
residing  out  of  the  jurisdiction — Irregularity —  Waiver.     • 

A  writ  in  the  form  ^ven  in  the  schedule,  but  with  no  indorse- 
ment, and  nothing  in  it  to  shew  the  defendant  what  was  the  cause 
of  action,  was  issued  in  order  to  sue  the  defendant  who  was  a 
British  subject  residing  out  of  the  jurisdiction,  under  sec.  18  of  the 
Common  Law  Procedure  Act,  1852.  An  order  to  proceed  was  sub- 
sequently made  by  a  Judge  on  an  affidavit .  which  contained  no 
statement  that  the  promise  took  place  within  the  jurisdiction.  It 
appeared  by  affidavit  (inferentially)  at  least  that  tiie  Judge's  order 
to  proceed  was  not  served.  A  declaration  in  the  action  was  filed, 
which  declaration  the  defendant's  attorney  took  out  of  the  office. 

Seld,  that  by  so  doing  any  prior  irregularities  on  the  part  of 
the  plaintiff  were  waived  by  the  defendant. 


C.  P.  Roberts  y.  Eberhardt.        May  27,  Dee.  8 

Award,  eosta  of — Receiver  and  Arbitrator — Deducting  costs  of  award 
out  of  monies  received  by  arbitrator  as  receiver. 

R.  and  E.  had  been  partners  in  the  coal  and  lime  trade.  An 
agreement  to  disolve  partnership  on  certain  terms  was  entered 
into ;  £  died  and  made  M.,  his  widow,  his  executrix.  R.  and  M. 
agreed  to  fulfil  the  agreement,  and  referred  the  settlement  of  that 
and  of  all  disputes  about  it  to  an  arbitrator.  R.  and  E.  had  also 
been  in  partnership  as  attomies  and  solicitors,  and  by  agreement 


reciting  that  differences  had  arisen  between  R.  and  M.  about  the 
last  named  co-partnership  and  the  accounts  of  it,  all  matters  then 
in  dispute,  and  all  differences  that  might  ariije  before  the  making 
of  a  final  award,  were  referred  to  the  same  arbitrator,  and  it  was 
agreed  that  he  should  be  the  receiver  of  the  estate  monies  and 
effects  of  the  law  partnership — should  get  in  and  settle,  on  such 
terms  as  he  thought  fit,  all  bills  of  costs  due  to  the  estate  of  the 
law  partnership,  and  dispose  of  the  estate,  monies,  and  effects  of 
the  law  partnership  as  he  should  think  best  for  the  interest  of  R. 
and  M. ;  that  the  costs  and  expenses  of  the  reference  and  award 
should  be  in  the  discretion  of  the  arbitrator.  The  arbitrator  made 
an  award,  which  cuncluded  in  these  words  ;  '*  I  certify  that  I  have 
deducted  and  retained  to  myself  the  costs  of  this  my  award,  out  of 
the  monies  which  have  been  received  by  me  as  such  receiver  as 
aforesaid." 

Held,  (dissenfiente,  Williams,  J.,)  that  the  award  was  bad  ;  that 
the  duty  and  authority  of  receiver  vested  in  the  arbitrator  was 
auxiliary  to  his  duty  of  arbitrator,  and  must  have  been  fully  dis- 
charged by  him  before  he  oould  be  in  a  condition  to  make  a  final 
award :  that  he  did  not  profess  to  have  paid  tbe  costs  of  the  award 
by  anticipation,  nor  could  he  do  so  ;  that  if  when  he  made  the 
award,  money  which  he  had  received  as  receiver  remained  in  his 
hands  he  was  bound  to  make  an  award  with  reference  to  it,  for  his 
functions  as  receiver  were  then  at  an  end,  and  he  could  not  say 
that  he  applied  it  as  receiver,  nor  could  he  by  professing  to  act  as 

receiver,  obtain  authority  to  fix  the  amount  of  his  own  charges 

that  that  could  not  be  done  till  the  award  was  made ;  that  he  was 
as  receiver /une/uf  officio  ;  that  be  was  in  this  matter  acting  as  ar- 
bitrator, not  as  receiver,  and  acted  erroneously  in  fixing  the  amount 
of  his  own  charges  and  not  deciding  who  was  to  pay  them. 

Per  Williams,  J. — That  the  award  was  not  bad  on  the  ground 
that  the  arbitrator  had  omitted  to  say  by  whom  the  costs  were  to 
be  paid  ;  that  the  arbitrator  in  that  character  had  neglected  his 
duty  in  omitting  to  adjudicate  as  to  the  costs  of  the  award,  because 
he  had  already  thought  fit,  in  his  character  of  receiver  to  reduce 
them  to  nothing  at  all  by  defraying  them  out  of  the  money  he  had 
in  his  hands  as  receiver ;  that  it  was  just  the  same  as  if  some  third 
party  had  already  defrayed  them,  or  as  if  he  had  declared  in  his 
award  that  he  would  act  gratuitously,  and  that  therefore  there  was 
nothing  to  pay. 


C.  P. 


Hodgkinson  y.  Fsrnie. 


Nov.  25. 


Common  Law  Procedure  Act,  1854,  s.  8 — Reference — Award — Sen- 
ding back — Jurisdiction. 

Under  s.  8  of  the  Common  Law  Procedure  Act,  1854,  the  Court 
has  jurisdiction  to  remit  the  matters  referred  to  the  rc-confidern- 
tion  of  the  arbitrators  where  there  is  no  clause  to  that  effect  in  the 
order  of  reference,  in  cases  only  where  they  might  before  the  Sta- 
tute have  remitted  such  matters  where  there  was  such  a  clause. 


How  Y.  EiROHNBR. 


Dee.  16. 


Ship  owner — Nonrpayment  of  freight — Lien  on  Cargo. 

A  ship-owner  is  not  entitled  to  a  lien  for  non-payment  of  freight 
M  against  the  consignees  of  goods,  on  the  goods  consigned  to  them 
by  his  ship  under  a  bill  of  lading,  stating  that  the  freight  for  the 
same  goods  was  to  be  paid  by  the  shipper,  with  these  words  in  the 
margin  of  the  bill, — '*  Freight  payable  one  month  after  sailing, 
ship  lost  or  not  lost." 


Q.B, 


Lbyt  y.  Grbb. 


Jan.  12. 


Appeal,  right  of — Rule  dropping — Common  Law  Procedure  Act, 

1854,  ss.  84,  85. 

A  rule  which  drops  from  the  fact  of  the  court  being  equally  di- 
vided is  discharged  within  the  meaning  of  the  Common  Law  Pro- 
cedure Act,  1854,  ss.  84,  85,  so  as  to  give  the  party  supporting  the 
rule  a  right  of  appeal. 
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REVIEW     OF     BOOKS. 

Legal  Intelligencer.  Published  every  Friday,  by  King  & 
Baird,  No.  607  Sausom  Street,  Philadelphia.  $2  per  an- 
num, in  advance. 

We  have  received  several  numbers  of  this  useful  paper.  It 
contains  many  reported  decisions  of  the  Supreme  Court  of 
Pennsylvania,  and  of  the  District  Ouurt  of  the  same  State. 
We  hope  at  some  future  time  to  be  able  to  transfer  from  it  to 
our  pages,  cases  of  interest  in  Canada, 

The  laws  of  Pennsylvania  and  of  Canada,  are  not  unlike 
each  other — both  are  founded  upon  the  common  law  of  Eng- 
land. 

The  Canadian  Merchants*  Magazine  and  Commercial  Re- 
view. Toronto :  published  by  Wm.  Woir  &  Co.  Price,  $4 
per  annum,  in  advance. 

This  magazine,  of  which  two  volumes  have  been  published, 
richly  merits  the  support  of  every  Canadian  who  takes  a  pride 
in  seeing  the  prosperity  of  his  country  reflected  in  its  literature. 
The  commencement  of  the  Canadian  Merchants'  Magaiine 
was  the  result  of  considerable  enterprise,  which  we  are  glad  to 
learn  is  to  be  crowned  with  success.  But  were  we  unable  to 
say  more  for  it  than  this — that  it  is  a  Canadian  production  we 
should  not  feel  half  satisfied  with  its  editors.  It  displays  in 
every  number  the  fruits  of  untiring  industry. 

Reports  of  legal  decisions  of  mercantile  interest,  whether 
delivered  in  Upper  or  Lower  Canada,  are  to  be  found  in  its 
pages  often  when  not  to  be  found  elsewhere.  Occasional  arti- 
cles upon  subject*  of  commercial  interest  often  the 
production  of  members  of  the  legal  profession,  are  also  to  he 
found  in  its  pages.  There  is  not  only  a  Journal  of  Mercantile 
Law.  but  of  Banking  Currency,  Finance,  and  of  Insurance. 
Each  and  all  of  these  are  kept  up  with  admirable  consistency. 
No  lawyer  who  subscribes  fur  this  periodical  will,  we  are  sure, 
re^et  his  investment. 

The  number  for  April — the  one  before  us — will  bear  com- 
parison with  the  best  of  its  predecessors.  The  Canadian  Mer- 
chants' Magazine  and  Commercial  Review  has  our  best  wishes 
for  its  continued  success. 


The  United  States  Insurance  Gazette  and  Magazine.  Edi- 
ted by  G.  E.  Currie.  $3  per  annum,  payable  in  advance. 
New  ifork,  G.  E.  Currie,  No.  79  Pine  Street ;  Boston,  Crosby, 
Nicholls  &  Co. ;  Philadelphia,  Barry  &  McMillan  ;  Montreal, 
Benj.  Dawson. 

This  magazine,  of  which  the  number  for  April  is  before  us, 
though  more  particularly  useful  to  underwriters  and  others 
engaged  in  the  business  of  insurance,  is  not  without  value  to 
the  legislator  and  the  lawyer.  The  business  of  insurance  has 
now  become  one  of  such  importance  that  it  requires  the  espe- 
cial attention  of  the  legislature  as  much  for  its  own  sake  as 
for  that  of  the  public.  It  is  more  than  likely  that  during  the 
present  session  of  our  legislature  a  bill  will  be  introduced  and 
passed  for  the  purpose  of  compelling  a  registration  of  it« 
affairs  by  each  company  doing  business  in  Canada,  so  as  to 
enable  the  public  to  judj^eof  its  solvency  or  insolvency,  in  fact 
its  capability  to  do  legitimately  all  that  it  professes,  when  it 
assumes  risKS. 

Insurance  now  engrosses  a  sreat  part  of  a  lawyer's  time. 
Thejnfinite  number  of  policies  daily  issued  and  the  consequent 
litigation  in  a  greater  or  less  degree  gives  employment  of  an 
arduous  and  responsible  nature  to  many  of  the  profession. 
To  enable  a  lawyer  to  discharge  his  duty  to  underwriters  with 
credit  to  himself  and  advantage  to  his  clients,  a  good  general 
knowledge  of  the  theory  and  practice  of  insurance  is  requisite. 
We  need  not  add  that  a  magazine  which  treats  of  insurance  in 
all  its  phases  is  to  such  a  person  an  invaluable  aid.^  No  less 
valuable  is  it  to  those  who  may  be  called  upon  to  advise  clients 
as  against  insurance  companies,  to  reveal  the  rights  of  their 


clients  as  opposed  to  the  liabilities  of  the  underwriters  in  such 
a  way  that  success — not  ruin — may  be  the  result. 

The  magazine  before  us  abound:)  with  infi>rmation  of  this 
nature.  It  appears  to  be  edited  with  ability  and  industry. 
Though  published  in  New  York,  and  though  called  ''The 
United  States  Insurance  Gazette,"  there  is  scarcely  a  number 
that  does  not  make  reference  to  the  law  of  insurance  in  Canada. 
The  recent  statute  allowing  Coroners  to  hold  inquests  in  cases 
of  fire  has  not  escaped  attention. 

The  typographical  appearance  of  the  magazine  could  not  be 
better.    The  paper  is  good  and  typo  excellent. 


The  United  States  Insurance  Almanac  for  the  tear  1858. 

Vol.  III.    Edited  by  G.  E.  Currie.    To  be  coutioued  yearljr. 

New  York,  G.  E.  Currie,  79  Pine  Street;  Montreal,  Benj. 

Dawson. 

We  have  to  acknowledge  the  receipt  of  this  work,  which, 
though  apparently  issued  rather  late  in  theye«r  for  the  purposes 
of  an  almanac,  contains  much  useful  information  for  the  mer> 
cantile  and  commercial  world. 

It  will  especially  be  found  of  much  advantage  to  underwriters 
and  Insurance  Companies,  containing,  an  it  does,  compilations 
of  several  laws  of  the  different  States  of  the  Union  in  rcMpcot 
to  Insurance  Companies,  and  in  addition  thereto,  and  as  being 
on  the  same  subject,  the  Canadian  Law  of  last  Session,  pro- 
viding for  investigation  by  Coroners  into  the  origin  of  fires. 
The  volume  abounds  in  statistical  tables  in  reference  to  Popu- 
lation, Taxes,  Banks,  Losses  by  fire.  Steamboat  and  Railroad 
accidents.  Foreign  Commerce,  Specie  Exchanges  and  Emigra- 
tion, and  Insurance  Legal  Decisions.  These,  although  having 
reference  principally  to  the  United  States,  combine  many  fea- 
tures having  reference  to  Canada. 

The  United  States  Insurance  Almanac  is  the  only  publication 
in  the  form  of  an  Annual  which  contains  a  full  and  correct 
statement  of  the  United  States  Government,  inckidiug  the 
President,  his  Cabinet,  the  Members  o(  the  Senate,  and  the 
House  of  Representatives. 

An  Insurance  Advertiser  completes  the  volume,  the  price 
of  which,  numbering  about  180  pages,  is  One  Dollar. 


APPOINTMENTS  TO    OFFICE.    «tC. 

juoaES. 

BOBBRTM.  BOUCHER,  of  OssrvxteUKll.  Eninins  Barrister  atrlAv,  to  be  Jadg« 
of  the  Oouuty  and  8urro)(ate  Courta  of  the  Unlt*^  Countit«  of  Pettirboroagh  and 
Victoria,  la  the  room  uf  G^rge  U.  HalL  E^auire,  decaased  —  (Gas  5t ted.  April  24, 
1858.) 

COUNTT  ATTORNEYS. 

TII0MA9  ROBERTSON,  of  DuDdafS  Esquire.  Barristerat-Law.  to  be  County  Attor- 
1%  for  the  Count?  of  Wentworth.^Gttsetted,  April  10, 1868.) 

DANIEL  McMAKXIN,  of  Purtb,  Esqulra,  Barrister-at-Law,to  t)eCuantj  Attorney, 

tor  the  United  Conntiee  of  Lanark  and  Renfrew.— (Gazetted  April  24,  1858.) 

REGISTRARS 
JOHN  HOOD  GREER,  of  Hamilton,  Eeqaire,  to  be  Registrar  of  the  Coanty  of 

Wontworth,  In  the  room  of  Alexander  Stuart,  Eaqufare,  deceaMd.-KGasett«d, 

AprU  10, 1868.) 

NOTARIES  PUBLIC. 
FRANCIS  BRODIB.  of  Ingersoll.  Gentleman;  WILLI A!iC  NELSON  GARDEN,  of 

Thorold,  Gontloman:  and  ARCHIBALD  L  CUMMING,  of  Mtirrltavnie,  Gentlo- 

man.  to  be  NoUries  Public  for  Upper  Canada  — (Gazt* ttod  April  3  1868.) 
JOSBPH  DOYLE,  of  Klnsston,  GenUeman,  to  be  a  Notary  Public  in  Upper  Canada 

— (Gaaetted  April  10, 1856.) 

OOROVERSk 
E ASTON  HA.WKSWORTH.  Enquire,  H.b,  to  be  an  Aasorlxte  Coroner  for  the 

United  Coantitw  of  Huron  and  Bruof*.— (Qasett«d  April  3, 1858.) 
WILLIAM  MILLIKBX,  MO.,  an<i  WILLIAM  II.  HJKD.  M.D  .  Evqnlren.  to  be 

Aasiielate  OironerB  for  the  Count?  ufCdrleton—(Gas4tted  April  17,  1858.) 
PATRICK  EDWARD  McKKON,  Physician  and  Sorfteon,and  ALBXANOKK  HAR- 
VEY, M.D.,  Enquires,  to  be  Asnoclale  Coroners  for  the  Unitod  Counties  of  Peter- 

b3roai<h  ani  Victoria— (Gasetted  April  24, 1858.) 
RIOIIARD  LBBCH,  Esiuire.  to  be  an  Ansoctite  Coroner  for  the  Ualted  Counties 

of  Leeds  and  Grenvilie,— (Gaxetted  Apt  11  2i,  1858.) 

SPISCIAL  COMMISSIONERS. 
JAMBS  MoLEAN.  of  the  Township  of  Onelds,  Esquire,  to  be  a  Comraissioiier  for 
the  profctfcUon  of  tha  Indi«a  Lands  in  Upper  Cauada  from  trespass  and  injury  ke 
— (OaaetttMi  April  17, 1868  ) 


TO    CORRESPONDENTS. 

"  C,**  under  Dnrxnos  Conn.    "  D.  G.,"  "  A  Coroni^."  "  J.  T.  CV  nndar  Qcxs- 
RiL  CoaattPOiTDBVCi.    **  J.  T.,   London,  too  late  for  this  number. 


1858.] 


LAW    JOURNAL, 


123 


DIARY    FOR    JUNE. 


6.  SUNDAY... 

8.  Tuesday.... 

10.  Tharedny... 

13.  SUNDAY... 

14.  Mond&x..... 

15.  Tnettday .... 
IS.  Trlday  ....M 

19.  Sftturday... 

20.  SUNDAY... 

21.  Mnndnj 

27.  SUNDAY-. 
SO.  WedneadAy 


IM  Sunday  afUr  Trinity. 

Quartor  BewioDS  and  Ooanty  Oonrt  slttingfl. 

Sittings  Gourt  of  Error  and  AppeaL 

2nd  Sunday  after  Tirinitp. 

10  A.  M.,  P.  0.  Jadgments ;  U  A.  M.,  C.  P.  Judgmenta. 

11  A.  M.,  Q.  B.  Jndgmenta. 

10  A.  IL,  P.  C.  Judgments ;  11  A.  H.,  C.  P.  Judgments. 

12  Noon,  Q.  B.  Judgments. 
3nl  Sunday  afUr  Tri^Uy. 
Queen  Yictona  proclaimed,  1837. 
Uh  Sunday  after  ITrinUy, 

Last  day  for  filing  Pleadings  before  Yaoatlon. 


«T0  00RBB8P0NDENT8"— As  LoMt  A(^ 


THE   WORK   OF   LEGISLATION. 


To  legislate  is  to  make  kws — ^to  exercise  a  power  of  fear* 
fal  import — a  power  attended  with  vital  consequeiices  to 
society. 

We  are  told  by  Blackstone  that  the  only  foundation  ofso- 
cietv  consists  of  the  wants  and  fears  of  individuals.  This 
ia  true  in  almost  every  state  of  society;  so  out  of  the  wants 
and  fears  of  individuals,  arises  the  business  of  legislation. 

Whea  men  in  the  first  state  of  society  lived  on  roots 
and  herbs ;  wh^i  ia  the  second,  they  lived  by  hunting ; 
when  in  the  third,  HJiey  lived  by  flocks  and  herds ;  when 
in  the  fourth,  ihey  lived  by  agriculture — le^slation  was 
simple  and  its  responsibility  light.  But  when  we  find 
i^culture  and  manufactures  combined ;  when  we  find 
these  great  interests  of  society  surrounded  by  a  phantasma- 
goria of  lesser  interests;  when  we  find  not  only  various 
material  interests,  but  various  social  and  political  interests 
conflicting ;  when  we  find  rival  trades,  rival  creeds,  and 
rival  interests  of  every  kind ;  we  have  forced  upon  us  some 
idea,  though  a  confused  one,  of  the  nature  and  dignity,  the 
utility  and  importance  of  law  making. 

Wherever  the  will  of  the  ruler,  as  distinct  from  the  peo- 
ple, is  the  law  of  the  land,  there  can  scarcely  be  freedom. 
Neither  in  Qreat  Britain  nor  any  of  her  dependencies,  does 
such  a  state  of  things  exist.  The  British  constitution  not 
only  makes  the  people  the  object  of  legislation,  but  in  a 
great  measure  the  source  of  it, — ^not  only  the  source  of  it, 
but  in  a  great  measure  the  author  of  it.  Do  Lolme  has 
wisely  said  that  the  basis  of  the  English  constitution,  the 
capital  principle  on  which  all  others  depend,  is  that  the 
legislative  power  belongs  to  Parliament. 

And  what  is  Pariiament  ?  The  same  enlight^ied  writer 
tells  us  that  the  constituent  parts  of  Parliament,  aie  the 
ELing,  the  Lords,  and  the  Commons.  So  in  a  modified 
farm  is  the  Parliament  of  Canada.    Though  we  have  not 


the  Monarch  in  person,  we  have  her  representative. 
Though  we  have  not  the  lords,  we  have  our  legislative 
council  or  assembly  of  men  of  high  qualifications  and  long 
term  of  office.  And  last,  though  not  least  we  have  the 
veritable  Commons, — ^the  real  Simon  Pure  of  popular  in- 
terests. In  this  Province,  as  in  England,  there  are  three 
constituent  parts  of  Parliament.  Each  has  a  negative  on 
the  acts  of  the  other.  Hence  each  is  independent  of  the 
others  and  cannot  be  affected  by  them,  unless  through  its 
own  deliberate  choice.  Either  House  may  originate  a 
measure,  but  the  other  may  veto  it.  The  Queen^s  repre- 
sentative may  veto  it  though  it  have  received  the  approval 
of  both  Houses.  It  is  by  this  admirable  piece  of  machinery 
that  OUT  laws  are  made,  our  liberties  preserved,  and  our 
properties  protected. 

We  do  not  intend  to  trace  the  growth  of  the  popular 
element  in  England, — ^we  leave  that  to  the  student  of  his- 
tory. Nor  do  we  intend  to  maintain  that  the  people  are 
the  all  in  all, —  we  leave  that  to  the  political  trimmer  or 
popular  declaimer.  We  do  not  propose  to  hold  forth  on 
the  omnipotence — ^the  justice — ^the  infallibility  of  public 
opinion — ^we  leave  that  to  others  whose  mission  is  different 
from  ours.  Contrary  to  the  generally  received  belief,  we 
submit  that  public  ojfinion,  that  is,  the  opinion  of  the  peo- 
ple,— of  the  whole  people,  is  not  in  all  cases  the  origin  of 
legislation.  So  far  from  this  being  the  case,  in  few  instances 
only  can  we  trace  the  origin  of  our  most  useftil  statutes 
to  popular  ckmor  or  popular  demands.  The  bulk  of  legis- 
lation— all  that  it  is  really  practical  in  legislation — ^is 
composed  of  a  number  of  unpretending  statutes  which  issue 
silently  from  the  Queen's  Printers  and  are  scarce  'known, 
except  by  those  whom  they  directly  affect.  The  birth* 
place  of  this  extensive  class  of  laws  is  not  to  be  discovered 
in  public  opinion.  Society  at  large,  it  has  been  well  said, 
is  too  selfish  to  provide  for  society  in  detail,  and  if  no 
legislation  took  place  as  to  parts,  except  what  is  demanded 
by  the  whole,  society  would  perish  in  detail,  while  it  kept  up 
a  noisy  and  showy  existence  in  front.  It  is  a  fidlacy  then  to 
assert,  as  some  persons  do,  that  a  particular  measure  is  not 
needed  because  the  people  have  not  petitioned  for  it.  The 
people  though  having  a  great  interest  in,  do  not  at  all  times 
formally  ask  for  legislation. 

Still  no  part  of  the  community,  no  class,  no  individual 
can  obtain  a  law  without  the  assent  of  the  whole  community. 
This  assent  is  given  by  parliamentaiy  representatives. 
Each  member  of  Parliament  is  not  only  a  representative  of 
a  particular  constituency,  but  of  the  whole  people.  The 
absurd  practice  mentioned  by  De  Tocqueville  in  his  <<  Old 
Regime'^  of  membera  of  the  third  estate  receiving  cahiers  or 
written  instructions  from  their  constituents  no  longer  exists 
even  in  France.    Nay  more  in  the  United  Provinces  of  the 
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Netherlands  aod  of  the  Swiss  Cantoas,  where  it  was  in  vogue 
when  De  Lolme  wrote,  it  no  longer  oan  be  found« 

The  writ  from  the  monarch  for  the  holding  of  parliament 
recites  that  it  is  to  be  ''  for  certain  arduous  and  urgent  af- 
fairs, &c/^  The  members  summoned  are  '^  to  treat  and  have 
conference.'^  They  are  to  be  authorized  '^  to  do  and  con- 
sent to  those  things  which  by  the  Common  Council  of  the 
Province  (by  the  blessing  of  God)  shall  happen  to  be 
ordained  upon  the  aforesaid  affairs."  The  indenture 
executed  and  given  by  the  electors  to  the  person  elect,  con- 
fers upon  him ''  ample  and  sufficient  power  for  them  the  said 
electors  and  the  commons  of  the  said  County,  &c.,  to  do 
and  consent  to  such  matters  and  things  as  in  the  said  Par- 
liament by  the  Common  Council  of  the  said  Province  shall 
by  the  &vour  of  God  be  ordained.''  Here  we  have  the 
contract  between  the  electors  and  the  elected.  It  is  by 
this  that  all  parties  are  bound.  The  spirit  and  intention  of 
it  is  to  govern.  The  members  are  sent  ^'  to  treat  and  have 
conference,"  and  after  this  conference  '^  to  consent  for " 
the  electors.  An  implied  right  of  discussion  is  conceded. 
What  would  be  the  use  of  discussion,  if  before  voting  an 
appeal  were  in  every  case  made  to  the  will  of  the  electors  ? 
The  constituency  imposing  confidence  in  the  man  of  their 
choice,  consent  to  be  bound  by  his  acts.  The  effect  is  as  if 
the  following  were  added  to  the  indenture  '^  hereby  ratify- 
ing and  confirming  all  that  our  said  representative  may  do 
in  the  premises,"  The  appointment  of  course  is  not  irre- 
vocable. When  the  representative  presents  himself  for  re- 
election, which  he  will  not  it  is  presumed  do,  if  unfaith- 
ful to  his  trust  an  opportjinity  is  given  of  reappointing 
him,  or  of  cancelling  the  appointment. 

The  great  fact  is  that  a. legislator,  though  elected  by  a 
section,  in  a  more  or  leqtf  degree  represents  the  whole 
community.  He  is  not  chosen  to  make  laws  for  the  Riding 
of  C.  D.,  but  for  the  Province  of  Canada.  By  his  act 
conjoined  with  others,  laws  are  imposed — not  on  his  consti- 
tuents only,  but  on  the  inhabitants  of  the  Province  at 
large. 

Now,  it  is  of  importance  to  kuow  that  legislation  is  not 
properly  speaking  a  science.  Mathematics  is  a  science.  So 
is  Chemistry.  So  is  Natural  Philosophy.  Why  ?  Because 
each  has  its  self-evident  truths — ^its  general  principles — 
unehadgeable  and  unchanged.  When  we  enundate  the 
proposition  that  any  two  angles  of  a  triangle  are  together 
less  than  two  right  angles,  we  enunciate  an  absolute  truth 
in  mathematics.  When  we  enunciate  the  proposition  that 
heat  is  always  evolved  when  a  fluid  is  converted  into  a  solid 
form,  we  enunciate  an  absolute  truth  in  Chemistry.  When 
we  enunciate  the  proposition  that  salt  water  never  freeies  till 
the  surface  is  cooled  down  25  degrees  below  freezing  point, 
we  enunciate  an  absolute  truth  in  Natural  Philosophy.    So 


of  the  many  other  abstract  truths  in  the  different  sciences, 
which  when  placed  together  or  opposed  to  each  other  give 
forth  myriads  of  other  truths.  But  what  abstract  truths 
have  we  in  legislation  1  True,  we  have  a  few  general 
axioms,  such  as  liberty  of  conscience,  freedom  of  the  press, 
right  of  locomotion ;  but  what  are  these  compared  with  the 
self-evident  truths  of  science  ?  Nothing.  There  can  be  no 
science  without  system,  and  there  is  no  system  in  legisla- 
tion. Laws  are  essentially  practical  things— expediencies. 
There  is  little  legislation  on  broad  principles.  Society 
is  not  stationary  but  progressive,  and  every  year  in  oonse- 
quence  add  to  the  bulk  of  the  Statute  book.  Old  Statutes 
are  repealed  and  new  Statutes  substitued.  New  pieces  are 
inserted  in  old  garments.  Everywhere  there  is  patchwork. 
A  law  of  to-day  looked  upon  as  the  embodiment  of  perfec- 
tion, is  in  a  year  hence  repealed  as  being  a  crude  absurdity. 
Each  law  has  a  different  direction,  and  all  the  statutes  of  a 
session  are  as  so  many  stragglers  twisting  and  twirling  about 
without  a  common  centre.  Law  is,  in  a  word,  the  creature 
of  a  day ;  but  science,  like  truth,  is  eternal. 


CONSOLIDATION  OF  LAWS  OF  UPPER  CANADA. 

On  7th  February,  1856,  J.  Hillyard  Cameron,  Sk^ng- 
ton  Connor,  Joseph  C.  Morrison,  Oliver  Mowat,  and  David 
Read  were  appointed  Commissioners  '^  to  examine,  revise, 
consolidate,  and  classify  the  publi<k  general  Statutes  of 
Upper  Canada,  and  in  conjunction  with  the  Commissioners . 
appointed  for  Lower  Canada,  to  examine,  revise,  consolidate, 
and  classify  the  public  general  Statutes  of  the  Province  of 
Canada.'' 

Though  the  ''  personnel "  of  the  Board  was  afterwards 
from  time  to  time  changed,  the  object  of  its  creation  has 
ever  remained  the  same.  Before  proceeding  further  we 
may  notice  the  individual  changes  effected.  The  first  re- 
signation was  that  of  Joseph  C.  Morrison,  whose  place  was 
supplied  by  the  appointment,  on  14th  December,  1856, 
of  S.  H.  Strong.  The  second  resignation  was  that  of 
J.  Hillyard  Cameron,  whose  place  was  supplied  on  26th 
January,  1857,  by  the  appointment  of  Hon.  James  B. 
Macaulay.  More  recently  Dr.  Connor  and  Oliver  Mowat, 
widi  a  view  to  Parliament,  resigned  their  places  which  have 
since  remained  vacant.  It  will  be  seen  that  the  only  person 
who  is  now  a  commissioner,  and  has  been  so  from  the  finst, 
is  David  Read,  the  inde&tigable  Secretary  of  the  Board. 

The  duties  of  the  Commissioners  as  defined  when  the 
Board  was  organized,  are  two-fold ;  firUf  to  examine,  revise, 
consolidate,  and  elassify,  the  publie  general  Statutes  of 
Upper  Canada]  and  secondly,  in  conjunction  with  the 
Commissioners  previously  appointed  fat  Lower  Canada,  to 
examine,  revise,  consolidate,  and  classify  the  publie  genend 
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Statutes  of  Canada.  The  nfaterials  in  either  case  were 
** public  general  Statutes/'  and  the  work  to  be  done  was 
'^to  examine,  revise,  consolidate,  and  classify*'  them. 

The  limits  set  to  the  powers  of  the  Commissioners^  deserve 
attention.  No  power  to  am^(2  law  was  conferred.  The  only 
power  giyen  was  to  do  certain  things  with  a  particular  class 
of  Statutes,  yit,,  public  general  Statutes.  No  local  or  pri- 
yate  Acts  are  at  all  to  be  interfered  with.  The  things  to 
be  done  are  to  examine,  reyise,  consolidate,  and  classify. 
No  power  to  codify  is  giyen. 

Two  years  after  the  organization  of  the  Board,  a  volume 
intided  ''  The  Public  Oeneral  Statutes  which  apply  exclu- 
sively to  Upper  Canada,  as  revised  by  the  Commissioners 
for  that  part  of  the  Province,'^  is  at  length  issued.  This 
appears  to  be  the  first  instalment  of  the  great  work  of  con- 
solidation. The  next,  will  be  a  similar  volume  from  the 
Commissioners  appointed  for  Lower  Canada.  The  third 
and  last  will  be  the  joint  work  of  the  two  Boards,  or  public 
general  Statutes  applying  to  the  whole  Province. 

The  volume  before  us — ^the  product  of  14  volumes  redu- 
ced— ^is  a  very  creditable  performance.  It  has  not  yet  been, 
we  are  informed,  generally  distributed.  The  only  copies  yet 
issued  have  been  to  Judges  and  those  in  authority.  Wheu 
distributed  generally  among  the  profession,  which  we  pre- 
sume it  will  be  ere  long,  we  shall  endeavor  to  gather  the 
feeling  of  the  profession  and  pronounce  more  at  length 
upon  the  merits  or  demerits  of  the  work  done.    We  shall 


It  is  made  their  duty  to  reduce  into  a  written  and  sys- 
tematic code  the  whole  body  of  the  law  of  the  State,  or  so 
much  and  such  parts  thereof  as  shall  seem  to  them  to  be 
practical  and  expedient,  excepting  always  such  portions  of 
the  law  as  have  been  already  reported  upon  by  the  commis- 
sioners of  practice  and  pleadings,  or  are  embraced  within 
the  scope  of  their  reports. 

The  commissioners  are,  by  this  Act»  directed  to  divide 
their  work  into  three  portions ;  one  containing  the  political 
code,  another  the  civil  code,  and  a  third  the  penal  code. 
The  political  code  to  embrace  the  laws  respecting  the  gov- 
ernment of  the  State,  its  civil  polity,  the  functions  of  its 
public  officers,  and  the  political  rights  and  duties  of  its 
citizens.  The  civil  code  to  embrace  the  laws  of  personal 
rights  and  relations  of  property,  and  of  obligations,  llie 
penal  code  to  define  all  the  crimes  for  which  persons  can  be 
punished,  and  the  punishment  for  the  same.  No  portion 
of  either  of  the  codes  to  embrace  the  Courts  of  Justice, 
the  functions  or  duties  of  judicial  officers,  nor  any  provi- 
sions concerning  actions  or  special  pleadings,  civil  or  crimi- 
nal, or  the  law  of  evidence.  It  is  expressly  declared  that 
the  commissioners  are  to  receive  no  compensation  whatever, 

A  preliminary  duty  made  incumbent  on  the  commission- 
ers, was  to  report  to  the  legislature,  at  its  annual  session  in 
1858,  a  general  analysis  of  the  codes  projected  by  them, 
and  the  progress  made  by  them  therein. 

This  preliminary  duty  has  been  performed  with  great 


then  take  the  opportunity  of  examining  the  powers  delegated*  ability  and  dispatch ;  and  we  have  to  thank  Mr.  Field,  the 


to  the  commissioners,  and  the  manner  in  which  the  dele- 
gated powers  have  been  exercised.  In  all  probability  the 
whole  subject  of  consolidatipn  and  codification  as  applied  to 
the  laws  of  Canada,  will  then  receive  our  attention. 


CODIFICATION  OF  THE  LAWS  OF  NEW  YORK. 

In  1848,  Arphaxed  Loomis,  David  Oraham,  and  David 
Dudley  Field,  were  appointed,  by  the  State  of  New  York, 
Commissioners  to  revise,  reform,  simplify  and  abridge,  the 
rules  and  practice,  pleadings,  forms  and  proceedings  of  the 
Courts  of  Record  of  the  State,  and  to  report  thereon  to  the 
legislature,  subject  to  their  adoption  and  modification  from 
time  to  time,  &o. 

In  1849,  two  codes — the  one  on  civil  procedure,  and  the 
oiher  on  criminal  procedure — ^were  reported  by  the  com- 
missioners io  the  Legblature. 

On  6th  April,  1857,  the  State  passed  an  Act  **  for  the 
appointment  of  Commissioners  under  the  seventeenth  sec- 
tion of  the  first  Article  of  the  Constitution,  to  prepare  a 
CivU  Code.'' 

The  three  Commissioners  appointed  are  David  Dudley 
Fieldi  William  Oortis  Noyes,  and  Alexander  W.  Bradford. 


Tribonian  of  New  York  State,  for  a  copy  of  the  Analysis. 
We  learn  from  the  Introduction  to  the  Analysis,  that  the 
political  and  penal  codes  are  already  far  advanced ;  and  that 
of  the  civil  code  only  a  small  part  has  yet  been  written. 

The  commissioners  state  that  immediately  upon  their  ap- 
pointment they  entered  updn  the  performance  of  the  duties 
committed  to  them,  impressed  with  the  magnitude  of  the 
undertaking,  the  difficulty  of  its  accomplishment,  and  the 
necessity  of  caution  and  deliberation  in  every  step  they 
should  take;  but  with  a  determination  to  recoil  from  no 
obstacle  possible  to  be  overcome  by  their  efforts,  and  to 
submit  to  any  amount  of  labor  and  sacrifice  necessary  for 
the  preparation  of  a  code  for  the  whole  body  of  the  law. 

With  such  an  appreciation  of  this  stupendous  undertak- 
ing, and  with  such  a  determination  to  carry  it  through  to 
completion,  there  can  be  little  doubt  that  the  whole  will 
be  successfully  performed. 

It  is  not  a  little  singular  that  within  the  past  ten  years 
simultaneous  efforts  have  been  made  in  Great  Britain, 
Canada,  and  the  State  of  New  York,  for  the  consolidation 
or  codification  of  law.  In  Oreat  Britain  the  most  strenuous 
efforts  have  been  made  for  the  consolidation  of  the  whole 
SlahUe  law  of  the  kingdonn^-fio  far,  however,  wiUi  only 
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partial  success.  In  New  York  State  efforts  are  being  made 
apparently  with  more  success,  for  the  codification  of  the 
whole  hody  of  the  law.  In  Canada,  an  Act  has  been  passed 
for  the  codification  of  the  laws  of  Lower  Canada  relative 
to  civil  matters  and  procedure ;  and  in  both  Upper  and 
Lower  Canada,  commissioners  are  engaged  in  consolidating 
the  Public  General  Statutes  of  each  section  of  the  Pro- 
▼ioce,  and  of  the  two  sections  united.  Consolidation  or 
codification  is  the  order  of  the  day. '  Each  has  its  advocates. 
We,  for  the  present,  reserve  the  expression  of  our  opinion 
as  between  these  two  mighty  reforms. 


LAW  REFORMS  OF  THE  SESSION.— GENERAL 

REVIEW. 

{Continued  from  page  108.) 

The  bill  '^  to  protect  the  employ^  of  the  Government  of 
this  Province  in  certain  departments  of  the  Public  service 
from  being  compelled  to  work  on  the  Lord's  Day,"  has  a 
very  laudable  caption.  It  is  apparently  designed  to  pro- 
tect a  class  of  the  community  who  at  present  are  compelled 
or  liable  to  be  compelled  to  work  on  the  Lord's  Day.  It 
is  surpassing  strangCi  that  the  persons,  to  whose  aid  the 
introducer  of  the  bill  oomes,  have  not,  by  petition  or  other- 
wbo;  asked  for  relief  in  the  premises.  We  do  not  under- 
take to  pass  judgment  on  the  bill.  It  legislates  on  a  sub- 
ject which  is  too  often  choked  with  fanaticism.  It  is  just 
one  of  those  bills  that  will  be  blindly  supported  and  as 
blindly  opposed.  Men  are  not  to  be  made  religious  by  Act 
of  Parliament — nor  is  mere  profession,  religion.  The  proge- 
nitor of  this  bill  may  be  found  in  the  Act  of  Charles  the 
Second,  inflicting  a  fine  upon  any  person  following  his 
usual  calling, — driving  a  cab  for  instance,  on  a  Sunday. 
How  far  the  law  is  obeyed  in  this  respect,  we  need  not 
say. 

The  bill  '*  to  define  the  Elective  Franchise,  to  provide 
for  the  registration  of  voters,  and  for  other  purposes  therein 
mentioned,"  is  one  of  the  most  useful  of  the  Session.  We 
pointed  out  aa  long  since  as  February  last,  in  the  number 
for  that  month,  the  necessity  for  a  registration  of  voters, 
and  endeavored  to  lay  down  not  only  the  principle,  but 
the  details  of  a  measure.  The  bill  before  us,  though  dif- 
fering in  details  is  in  principle  the  same  as  the  measure 
recommended  by  us.  It  begins  by  declaring  what  shall  be 
the  qualification  of  voters,  and  then  proceeds  to  demonstrate 
how  that  qualification  is  to  be  ascertained.  No  person  ex- 
cept a  registered  voter  is  to  be  entitled  to  vote.  The  found- 
ation of  the  system  of  registration  of  voters  in  Upper  Canada 
is  made  to  consist  of  the  assessment  roll.  After  the  final 
revision  of  the  assessment  roll  it  is  declared  to  be  the  duty 
of  the  Clerk  of  the  Municipality  ^'  to  make  a  correct  alpha- 


betical list  of  all  persons  entitled  to  vote  at  the  eleclion  of 
a  member  of  the  Legislative  Council  and  Assembly,  &o. 
'^  together  with  the  number  of  the  lot  or  part  of  lot,  or 
other  description  of  the  real  property  in  respect  of  which 
each  voter  is  qualified."  To  the  correctness  of  this  list 
the  Clerk  of  the  Municipality  is  to  testify  under  oath.  He 
is  then  to  deliver  a  duplicate  original  of  the  list  certified 
by  oath  or  affirmation  to  the  Clerk  of  the  Peace.  The  list  is 
to  be  made  out  and  delivered  in  duplicate  on  or  before  Ist 
October  in  each  year.  Then,  prior  to  use,  it  may  be  sub- 
jected to  a  final  revision  by  the  Judge  of  the  County  Court. 
It  appears  to  us  there  is  a  defect  in  the  bill — ^it  does  not  pro- 
vide for  the  publication  of  the  list,  nor  name  certain  and  de- 
fined times  and  places  for  application  to  the  County  Judge 
by  persona  aggrieved.  Great  is  the  power- entrusted  to  Mu- 
nicipal Clerks.  We  fear  that  in  order  to  save  a  slight  ex- 
pense in  the  adoption  of  wholly  difierent  machinery,  the 
machinery  now  proposed  will  be  clogged  with  corruption, 
and  in  times  of  party  strife  be  anything  but  reliable.  More 
of  this  anon.  The  bill  concludes  by  a  long  list  of  penal- 
ties, each  calculated  to  frighten  somebody  or  other  into  the 
performance  of  his  duty.  The  law  in  this  respect  cannot 
be  made  too  strict. 

The  bill  <'  to  render  the  salaries  of  public  ofileers  liable 
to  seizure  by  judgment  qreditors"  is  not  bad  in  principle. 
Public  officers  receive  salaries  to  support  themselves  in  life 
by  paying  tradesmen,  grocers,  and  all  others  who  minister 
^  their  wants.  When,  through  fraud  or  other  bad  motives, 
these  officers  neglect  or  refuse  to  do  so,  an  inquiry  into 
''  the  ways  and  means"  ought  to  follow.  No  doubt  trades- 
men are  much  to  blame  for  giving,  as  they  too  oflen  do^ 
unlimited  credit  to  men  whose  only  recommendation  is  a 
good  coat  and  a  few  hundred  pounds  per  annum  in  the 
public  accounts ;  but  so  long  as  competition  is  keen,  credit 
will  bo  given.  Still,  men  who  give  it  are  not  to  be  placed 
without  the  pale  of  the  law.  A  system  of  laws  which 
protects  idiots  and  lunatics  ought  not  to  refuse  protection 
to  foolish  tradesmen.  It  is  upon  the  strength  of  an  offioer'a 
salary  that  he  receives  credit.  That  salaiy  is  the  fund  to 
which  the  creditor  looks  for  payment.  Of  course  it  would 
never  do  to  allow  creditors  to  seize  the  whole  of  it,  and  so 
reduce  the  nominal  recipient  to  starvation  point.  Hence, 
the  bill  before  us  wisely  provides  that  'Hhe  amount  of 
such  salary  so  applied  shall  not  exceed  one-fourth  of  the 
salary  of  such  public  servant,  and  no  greater  proportion 
than  one-fourth  of  such  salary  shall  be  liable  to  such  sei- 
zure." The  seizure  of  money  is  not  evolved  as  a  principle 
for  the  first  time  in  this  bill.  The  principle  is  formally 
recognized  in  the  provision  of  the  Common  Law  Procedure 
Act  which  admits  of  the  seizure  of  ''  debts  owing"  to  a 
judgment  debtor.    The  difficulty  will  be  to  <re«t  the  Go- 
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vernment  as  an  ordinary  creditor  of  an  ordinary  judgment 
debtor.  If  one-fourth  of  a  salary  instead  of  being  paid 
over  to  the  officer  who  earns  it  is  to  be  distributed  among 
thiry,  forty  or  fifty  of  his  hungry  creditors,  there  will  be 
no  end  of  trouble  in  the  paying  department.  The  bill 
before  us  does  not  approach  the  difficulty.  The  drawer  of 
it  has  affirmed  a  principle  without  venturing  to  create 
machinery.  So  far  he  resembles  the  enchanter  who  raised 
the  evil  spirit  and  could  not  allay  him.  Much  better  not 
to  touch  the  subject  unless  it  be  efficiently  handled. 

The  bill  "  to  amend  the  Milnicipal  Law  of  Lower  Canada 
by  restricting  Municipal  taxation  upon  real  estate  to  five 
per  cent,  on  the  value  in  any  one  year/'  we  mention  because 
it  contains  a  principle  which  we  desire  to  see  applied  to 
Upper  Canada.  Some  limit  must  be  placed  on  Municipal 
taxation,  or  else  bankruptcy  will  stare  us  in  the  face. 
This  bill  recites  that  when  the  Municipal  law  was 
introduced  into  Lower  Canada  the  intention  was  not  to 
expose  individuals  to  excessive  and  ruinous  taxation  at  the 
caprice  of  any  Municipal  authority.  So-^a^  we.  Where 
men  of  straw  may  be  elected  Municipal  Councillors,  men 
of  property — not  to  say  wealth — will  be  plucked.  It  is 
the  duty  of  every  good  government  when  it  delegates  power 
to  see  that  the  power  delegated  is  not  abused.  The  power 
delegated  by  the  Legislature  to  Municipal  bodies  in  Upper 
Canada  has  been  in  more  than  one  instance  disgracefully 
abused.  The  power  to  raise  money  ought  not  to  exist 
without  restriction.  In  Upper  Canada  at  present  there  is 
no  restriction,  and  for  this  reason  we  think  our  law  as  well 
as  that  of  Lower  Canada  demands  amendment. 

A  bill  '<  to  amend  the  Division  Courts'  Act  of  Upper 
Canada"  next  presents  itself.  What  act  is  known  as  ''The 
Division  Courts'  Act  of  Upper  Canada?"  The  Act  of 
1850  is  denominated/'  The  Upper  Canada  Division  Courts' 
Act  of  1850."  The  Act  of  1853  is  denominated  "  The 
Upper  Canada  Division  Courts'  Act  of  1853."  The  author 
of  this  bill  either  has  no  clear  idea  of  what  he  has  written 
or  eke  the  Queen's  Printer  has  takep  the  liberty  to  mystify 
him.  Between  them  be  it.  The  object  of  the  bill,  how- 
ever clumsily  worded,  is  a  good  one ;  ft  is  to  increase  the 
remuneration  of  Clerks  and  Bailiffs  of  Division  Courts. 
We  have  in  the  columns  of  this  journal  admitted  the  ne- 
cessity for  this  step.  With  jurisdiction  to  $100,  Division 
Courts  assume  a  marked  position  among  us.  Better  to 
pay  officers  sufficient  remuneration  and  have  them  good 
and  tried  men,  than  to  employ  bunglers  at  a  reduced  rate, 
and  in  the  end  bring  the  Courts  into  disrepute. 

''The  Fisheiy  Act"  is  a  model  of  legislation.  Its 
language  is  clear  and  its  object  is  equally  clear.  It  is  to 
protect  the  fisheries  from  waste  and  in  the  spirit  of  true 
eooaomy  if  possible  to  tani  them  to  profitable  account.  The 


Statutes,  18  Vic,  cap.  114,  and  20  Yic,  cap.  21  are 
repealed  and  consolidated  in  this  bill.  The  clauses  number 
no  less  than  seventy-two,  and  appear  to  be  very  comprehen- 
sive in  details.  It  is  not  expected  of  us  to  enter  into  the 
details  of  such  a  measure,  and  therefore  we  shall  not  do  so. 

The  bill  "  to  consolidate  the  laws  relating  to  the  inspec' 
tion  of  Fish,"  is  very  properly  made  a  distinct  measure. 
It  repeals  the  act  of  Lower  Canada  2  Vic,  cap.  65,  the 
act  of  Upper  Canada  3  Vic,  cap.  24,  and  the  act  of  Canada 
13  k  14  Vie,  cap  43.  This,  like  the  preceding  bill,  is  ela« 
borately  drawn,  and  yet  not  so  much  as  to  be  inconsistent  . 
with  perspicuity.  The  interests  involved  are  important. 
The  measures  designed  to  protect  these  interests  are  worthy 
of  their  object,  and  veiy  creditable  to  their  framer. 

The  bill  "  to  consolidate  and  provide  for  the  extension 
of  the  practice  of  Vaccination,"  is  as  its  name  imports, 
one  more  allied  with  the  science  of  medicine  than  of  law. 
It  is  designed  to  secure  in  places  the  most  accessible  a 
supply  of  vaccine  matter,  and  indirectly  to  prevent  small- 
pox. There  are  five  clauses  in  the  bill,  the  fourth  of  which 
is  in  our  opinion  of  doubtful  propriety.  It  enacts  that 
when  a  case  of  small-pox  shall  occur  in  any  house,  &c.,  it 
shall  be  the  duty  of  the  tenants  and  occupants,  &c.,  forth- 
with to  place  on  the  outer  door  thereof  a  written  or  printed 
notice  to  the  effect  that  small-pox  exists  therein,  in  default 
of  which  a  fine  of  not  less  than  five  nor  exceeding  twenty 
dollars  is  imposed.  It  a{^>ears  to  us  that  this  oversteps  the 
necessity  of  the  case.  It  is  we  think  a  provision  partaking 
of  unnecessary  cruelty  and  so  might  well  be  omitted. 

The  bill  "  to  amend  the  law  relating  to  Emigrants,"  has 
a  two-fold  object ;  the  one  to  raise  a  fund  for  defraying  the 
expenses  of  emigration,  the  other  to  protect  the  emigrant 
from  imposition.  So  far  as  these  objects  are  concerned  the 
bill  appears  to  do  all  that  it  professes  to  do.  Those  who 
take  it  up  with  the  expectation  of  finding  in  it  provisions 
for  the  encouragement  of  emigration  will  be  disappointed. 

The  bill  "  to  provide  for  the  Registration  of  Debentures 
issued  by  Municipal  and  other  Corporate  bodies,"  is  a 
practical  and  statesmanlike  measure.  It  will  have  the 
efiiBct  of  causing  security  where  hitherto  there  has  been 
uncertainty.  Municipal  debentures,  as  much  as  land,  have 
become  a  marketable  commodity  among  us  The  object 
of  this  bill  is  to  establish  a  registration  of  such  deben- 
tures, and  of  the  by-law  under  which  passed,  with  the 
proper  County  B«gistrar.  The  person  last  registered  as 
owner  is  to  be  prima  iacie  taken  as  owner.  The  effect  of 
this  will  be  as  much  to  exhibit  the  affairs  of  a  Municpalitj 
to  an  intending  purchaser  of  debentures  as  to  make  him 
safe  in  his  purchase.  Purchasers  at  home,  by  which  we 
mean  Canada;  and  abroad,  by  which  we  mean  England, 
must  be  benefited  by  this  measure.     Moreover,  the  regis- 
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tration  of  debentures  is  made  to  constitute  a  lien  on  the 
real  estate  of  the  Corporadon,  having  priority  according  to 
the  date  of  registration.  Assuredly  such  a  system  of 
registration  will,  as  the  preamble  suggests,  '<  tend  greatly  to 
the  increased  value  of  debentures  issued  under  the  autho- 
rity of  by-laws  of  Municipal  and  other  Corporate  bodies 
passed  for  the  purpose  of  raising  moneys,  and  also  for  the 
better  security  of  the  holders  of  the  same.''  The  bill  de- 
serves the  greatest  support,  and  the  greatest  praise.  It 
is  pleasing  to  find  men  in  the  position  of  legislators  alive 
to  the  requirements  of  their  age,  endowed  with  sagacity 
to  contrive  and  ability  to  perform  that  which  is  for  the 
public  good.  Of  this  class  of  legislators  the  introducer  of 
the  measure  under  consideration  is  becoming  one  of  the 
most  useful  and  distinguished. 


APPEALS  TO  PRIVY  COUNCIL. 

In  other  columns  we  present  our  readers  with  a  report 
of  the  decision  of  the  Privy  Council  in  the  case  of  Supple 
V.  Gilmour.  The  judgment  of  the  Court  of  Error  and 
Appeal  of  Upper  Canada  confirming  the  judgment  of  the 
Court  of  Common  Pleas,  (5  U.  C,  C.  P.,  318,)  is  upheld. 

It  has  always  appeared  to  us  strange  that  the  defendant 
Oilmour  resisted  the  demand  of  the  plaintiff  in  this  cause. 
The  delivery  before  the  loss  of  the  timberi  the  subject 
matter  of  the  sale,  was  as  perfect  as  could  be  the  delivery 
of  a  raft  of  timber.  The  raft  was,  pursuant  to  defendant's 
instructions  conveyed  to  his  boom  and  there  moored. 
Nothing  more  remained  to  be  done  by  either  party  to  com- 
plete the  delivery.  Afterwards  the  raft  was  destroyed  by 
a  storm.  The  question  was  upon  whom,  vendor  or  pur- 
chaser, the  loss  should  fall.  By  the  contract  the  right  of 
property  in  the  timber  passed  from  vendor  to  purchaser. 
By  the  delivery  at  defendant's  booms  the  possession  also 
passed.  From  this  time  the  raft  ceased  to  be  the  K>ft  of 
Supple  and  became  that  of  Gilmour.  The  loss  of  it  after 
much  litigation,  it  is  now  finally  decided,  is  the  loss  of 
Oilmour  and  not  of  Supple, — a  decision  which  accords 
alike  with  common  law  and  common  sense. 

We  think  there  ought  to  be  some  check  on  the  right  of 
appeal  to  the  Privy  Council.  Were  the  pUuntiff  in  this 
case,  Supple,  a  poor  man,  the  result  might  have  been  that 
sickened  and  cruelly  impoverished  by  protracted  litigation, 
he  would  have  been  too  glad  to  have  accepted  anything, 
however  small,  offered  to  him  by  the  defendant,  one  of  a 
wealthy  and  extensive  trading  firm.  It  so  happened  that 
the  plaintiff  is  a  man  of  considerable  wealth  as  well  as  de- 
fendant, and  rather  than  be  baffled  fought  from  Court  to 
Court  until  the  final  conflict  in  the  presence  of  Royalty. 
There  ought  to  be  in  all  suits  equal  justice  to  rich  and  j 


poor — and  equal  justice  there  cannot  be  where  it  is  in  the 
power  of  one  party  by  means  of  his  riches  needlessly  to 
protract  litigation. 

The  section  of  the  Error  and  Appeal  Act,  (20  Vic.  cap. 
5,)  which  provides  that  in  all  cases  of  a  motion  for  a  new 
trial  upon  the  ground  that  the  judge  has  not  ruled  accord- 
ing to  law,  if  the  rule  to  show  cause  be  refused  or  if 
granted  be  afterwards  discharged  or  made  absolute,  the 
party  decided  against  may  appeal,  provided  any  one  of  the 
Judges  dissent  from  the  rule  being  refused,  or  when 
granted  being  discharged  or  oiade  absolute  as  the  case  may 
be,  or  provided  the  Court  in  its  discretion  think  fit  that  an 
appeal  should  be  allowed,  &c.,  (s.  15)  is  sound  in  princi- 
ple. The  principle  of  it  might,  we  believe,  with  much 
advantage  to  suitors  be  extended  to  appeals  to  Privy 
Council  contemplated  by  s.  46  of  12  Vic.  c.  63. 


MUNICIPAL  LAWS.— DISSOLUTION  OF  UNIONS- 
EFFECT  ON  COUNTY  OFFICERS. 

In  our  number  for  April  last,  we  pointed  out  a  oonfliot 
of  decisions  on  this  branch  of  law.  We  showed  that  while 
the  Court  of  Common  Pleas  bad  expressed  one  opinion,  the 
Court  of  Queens  Bench,  apparently  without  being  aware  of 
the  opinion  of  the  Common  Pleas,  expressed  one  wholly 
different  We  declared  our  inability  to  leoonoile  the  de- 
cisions,— the  one  being  that  of  Carter  v.  Suiiivan  et  cU,, 
4  U.  C.  C.  P.  298,  and  the  other  being  that  of  Gliek  t. 
Davidson  et  al.y  15  U.  C.  Q.  B.  591.  We  are  as  much 
as  ever  unable  to  do  so. 

We  have  now  a  still  more  recent  case  in  the  Queen's 
Bench,  wherein  Glick  v.  Davidson  is  upheld,  and  Carter 
V.  Sullivan  commented  upon  and  doubted.  This  case  is 
reported  elsewhere.  While  in  reference  to  Carter  y.  StdU-- 
van,  the  Chief  Justice  of  Queen's  Bench  thinks  the  ques- 
tion was  not  much  <^  gone  into,"  Mr.  Justice  Bums  does 
not  hesitate  to  say,  ^<  I  have  attentively  oonsidered  the  case 
of  Carter  v.  SuUivan.  on  the  construction  of  those  statutes 
but  confess  my  inability  to  take  th^  view  adopted  in  that 
case.''  Thus  the  dOnfliot  of  authority  as  much  as  ever 
exists  and  the  breach  if  anything  is  widened.  Until  the 
question  is  either  settled  by  a  Court  of  Appeal  or  the  legis- 
lature, our  remarks  made  in  April  must  stand  as  they  are 
written. 

We  have  examined  the  New  Municipal  Bill,  but  cannot 
find  that  it  proposes  to  help  us  out  of  the  difficulty.  Indeed 
we  cannot  discover  that  s.  37,  of  12  Vic,  cap.  78,  is  with 
or  without  amendment,  to  be  re-enacted.  Probably  the 
commissioners  deeming  it  a  temporary  provision  have 
omitted  it.  If  they  have  done  so  they  have  done  wrong. 
Not  only  as  to  Counties  already  disunitedi  but  as  to  Goun<* 
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ties  to  be  disunited^  (York  and  Peel  for  instance)  a  pro- 
vision of  the  kind  is  required.  We  trost  that  having 
drawn  attention  to  the  omission,  the  enactment  omitted 
will  be  supplied, — and  supplied  in  a  form  calculated  to  re- 
move existing  doubts  upon  a  point  of  a  very  grave  descrip- 
tion. 


ELECTIONS.— BRIBERY.—TRAVELLING  EXPENSES. 

We  are  indebted  to  one  of  our  English  exchanges,  The 
Solicitor's  Journal  and  Reporter  for  the  case  of  Cooper 
V.  Siade  in  other  columns.  It  has  long  been  doubted 
whether  the  bond  fide  payment  of  travelling  expenses,  or 
the  promise  thereof,  is,  under  any  circumstances,  bribery. 
It  will  be  seen  by  a  perusal  of  the  case  we  have  mentioned, 
that  although  there  be  no  intention  morally  to  do  wrong, 
yet  the  offence  of  bribery  may  be  committed.  The  deci- 
sion being  that  of  the  highest  court  in  the  Realm,  House  of 
Lords,  is  the  more  important  and  more  deserving  of  atten> 
tion.  It  is  now  settled  that  the  payment  of  expenses,  or 
the  promise  thereof  if  made  in  order  to  induce  an  elector  to 
vote  for  a  particular  candidate  is  bribery.  This  we  believe 
to  be  the  law  of  Canada  as  much  as  the  law  of  England. 


HISTORICAL  SKETCH  OF  THE  CONSTITUTION,  LAWS, 
AND  LEGAL  TRIBUNALS  OF  CANADA. 

Shortly  after  the  discovery  of  this  continent  the  attention 
of  European  States  was  directed  to  it  as  a  field  for  coloniza- 
tion. Great  Britain  and  France,  as  leading  maritime  powers, 
were  foremost  in  the  enterprise.  The  greater  part  of  what 
now  constitutes  the  United  States  of  America  became 
colonies  of  Great  Britain ;  while  the  territory  now  constitu- 
ting Gknada  was  colonized  by  France.  For  more  than  two 
hundred  years,  with  little  interruption,  Canada  remained 
subject  to  the  government  of  Fiance,  and  was  peopled 
through  the  efforts  of  trading  companies  invested  with 
great  privileges,  seconded  by  the  zeal  of  the  age  to  propa- 
gate the  Christian  religion  in  foreign  parts. 

The  first  attempt  of  the  French  to  colonize  Canada  ap- 
pears to  have  been  made  by  Jacques  Gartiei*^  a  navigator 
who  earned  for  himself  a  disttngolshed  repntaAion.  He 
was  first  sent  to  this  continent  in  1534,  by  Francis  L  of 
France.*  He  reached  the  mouth  of  the  St.  Lawrence,  and 
having,  in  the  name  of  the  King,  his  Master,  taken  po»- 
session  of  the  surrounding  country,  returned  to  Europe.  In 
1585,  he  again  sailed  for  Canada.  It  was  during  this  year 
that  he  penetrated  the  St.  Lawrence  as  far  as  Quebec  and 
Montreal,  then  the  sites  of  Indian  villages.     He  returned 


in  1536.  In  1540,  having  been  appointed  commander  of 
a  fleet,*  he  once  more  sailed  for  Canada,  and  on  the  23rd 
August  reached  Quebec.  Before  he  sailed,  Jean  Frangois 
de  la  Rooque,  Lord  of  Roberval,  had  been  appointed  Lieu- 
tenant-Governor of  Canada,  Hochelaga,  Newfoundland, 
Labrador,  and  the  adjacent  country,'}'  but  for  some  reason 
did  not  accompany  Cartier.  In  1542,  when  the  latter  was 
returning  to  Europe,  he  met  Roberval  at  St.  John's, 
Newfoundland,  then  on  his  way  to  Canada.  Cartier  never 
returned  to  Canada.  Before  his  death  he  published  an 
account  of  his  first  two  voyages,  and  of  his  discoveries  in 
the  colony.  Roberval  proved  an  unwise  and  severe  ruler. 
While  he  was  Governor  one  man  was  hanged,  several  were 
placed  in  irons,  and  both  sexes  alike  were,  by  public  au- 
thority, subjected  to  the  discipline  of  the  whip.| 

The'attempts  of  Cartier  and  of  Roberval  to  colonize  the 
country  ended  in  failure.  The  idea  was  abandoned.  Nor 
was  it  revived  for  nearly  fifty  years.  In  1598,  the  Marquis 
de  la  Roche,  a  gentleman  of  Brittany,  obtained  letters  pa- 
tent, in  many  respects  similar  to  those  previously  granted 
to  Roberval.§ 

We  have  a  record  of  his  commission  ;||  and  as  it  is  not 
only  remarkable  in  itself,  but  the  prototype  of  many  that 
followed,  we  purpose  noticing  it.  It  bears  date  at  Paris 
on  12th  January,  1598.  It  is  granted  by  King  Henry  of 
France,  and  recites  that  his  predecessor,  Francois  I.,  had 
been  informed  that  the  islands  and  country  of  Canada, 
Sable  Island,  Newfoundland,  and  parts  adjacent,  were  very 
fertile  and  rich  in  material  resources.  It  proceeds  to  say 
that  these  lands  were  peopled  with  races  of  men  who^ 
though  of  sound  mind  and  understanding,  had  no  know- 
ledge of  God ;  and  farther  recites,  that  for  the  conquest  of 
this  country  ample  powers  had  been  previously  given  to 
Jean  Francois  de  la  Rocque,  Sieur  de  Roberval,  but  that 
these  had  not  been  fully  exercised.  For  him  it  substitutes 
le  Sieur  de  la  Roche,  whose  titles,  many  and  great,  are  set 
in  heraldic  array.  The  duty  of  spreading  the  Catholic 
Faith  is  especially  enjoined ;  and  as  second  and  next  to 
this,  the  commission  commands  him  to  acquire  more  of 
the  country)  but  directs  that  this  shall  be  done  if  pos- 
sible, by  peaceable,  rather  than  warlike  means.  Inciden- 
tally to  these,  power  is  given  to  make  laws^— to  enforce 
obedience  to  them — to  punish  or  pardon  delinqueqts — and 
generally  to  exercise  legislative  and  executive  functions. 
Power  is  also  given  to  bestow  upon  deserving  noblemen 
or  gentlemen,  fiefs,  seigniories  and  baronies,  according  to 
the  tenure  of  land  then  existing  in  France.  To  those  of 
more  humble  rank  there  was  power  to  make  lesser  dona- 


*  L  Oameau,  18. 
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tions.  Provi^ioQ  was  then  made  for  the  dutriboiioD  of 
the  fruits  of  the  voyage.  All  judgeSi  officers  and  sub- 
jects were  eDJoined  obedience  in  the  ordinary  form. 

Lord  de  la  Roohe  sailed  for  Nova  Scotia  with  a  number 
of  convicts  that  had  been  taken  out  of  the  gaols  of  Franoe. 
It  is  not  certain  that  he  ever  reached  the  eontinent.  He 
abandoned  part  of  his  force  on  Sable  Island  and  shortly 
afterwards  returned  to  Europe. 

Futo  seemed  to  oppose  all  attempts  at  colonisation  ;  and 
notwithstanding,  there  were  many  adventurers,  ill.  de 
Chauvitt  applied  to  the  King,  and  obtained  for  himself 
privileges  like  those  of  the  Marquis  de  la  Iloche.  In 
company  with  M.  de  Pontgrav^,  a  trader,  he  made  a  trip 
to  the  St.  Lawrence,  where  having  collected  a  large  supply 
of  furs  he  returned  to  France,  sold  them,  and  died.^ 

Uis  successor  was  De  Chaste,  who  organiied  a  company 
of  traders  from  among  the  merchants  of  Rouen. f  An 
expedition  sailed  in  1603,  under  the  command  of  Cham- 
plain,  a  naval  officer,  who  had  previously  served  in  the 
East  Indies.  This  expedition  having  penetrated  as  far  as 
t)ie  Falls  of  St.  Louis  returned  to  France,  when  it  was 
found  that  De  Chaste  was  dead,  and  that  a  new  patent  had 
issued  to  M.  de  Monts.^  This  gentleman  was  appointed 
Governor  of  the  territory  lying  between  the  fortieth  and 
forty-sixth  degree  of  North  latitude,  with  certain  privileges 
of  trade.  Under  him,  Champlain,  ever  active,  made  ex- 
plorations in  different  parts  of  the  country.  The  years 
1604  and  1605  were  spent  in  exploring  the  country  along 
the  Banks  on  each  side  of  the  St.  Lawrence,  and  in  1607 
he  went  to  Tadousac.§  He  formed  settlements  at  Saint 
Croix  and  Port  Royal,  and  on  3rd  July,  1608,  began  to 
build  houses  at  Quebec,  of  which  he  must  be  oonsidered 
sidcred  the  founder.  So  soon  as  the  St.  Lawrence  was  free 
of  ice  he  went  up  the  river  with  a  view  to  exploration,  and 
on  his  way  southward  crossed  a  Lake,  to  which  he  gave 
hid  name,  a  name  that  it  now  bears. ||  It  was  during  the 
autumn  of  this  year  that  he  repaired  to  France,  leaving 
Peter  Chauvin  in  command.  In  the  following  year  he 
returned  to  Quebec  full  of  hope,  with  the  intention  of 
pushing  his  discoveries.  In  the  meantime  de  Monts  lost 
his  privileges  of  trade,  and  Champlain,  feeling  the  want 
of  a  powerful  protector,  revisited  France.  He  then  learnt 
that  Count  Soissons  had  obtained  the  Yice-Royalty,  and 
in  him  found  all  that  he  desired.  From  Count  Soissons 
Champlain  received  a  commission,  appointing  himself  Lieu- 
tenant-Governor of  the  colony.^  In  this  commission  the 
colony  was  for  the  first  time  officially  styled  New  France. 


♦IW.  Smith,  15. 

f  I.  Garneaa,  88  et  8€q. 

X  I.  Lesoarbot,  417. 


{  Hawk's  Cyl.  Biog.  Champlain. 

1 1  W.  Smith.  1 7. 
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Champlain  was  instmcted  to  proceed  '*  to  a  phc«  oq  ^t 
St.  Lawrence  called  Quebec.''     Officere  for  the  idmlmiv 
tion  of  justice  and  maintenance  of  police  vereua^tt 
him  ;   and  general  authority  waa  given  to  bim  to  ouke 
treaties  ar^d  alliances  with  foreign  powers.    T^e  most  t«> 
markable  part  of  the  commission  is  that  vbereio  )ie  is 
ezprcsbly  commanded  to  discover  the  route  to  Om  uc 
the  East,  through  America.'^ 

Shortly  afterwards  Count  Soissons  died,  tad  thtPnMt 
de  Condi^  received  the  supreme  appointment    He  oootinirl 
Champlain  as  his  lieutenant     An  extenave  CaoidtCoa' 
pany,  upon  the  application  of  merohants  of  St  MalotRdten. 
and  La  Ilochelle,  was  incorporated.    Through  this  conpui 
Champlain  succeeded  in  having  four  Recollect  priests  eeot 
out,  and  they  it  is  said  were  the  first  of  their  order  v1») 
ever  entered  Canada.    The  lieutenant-governor  still  deTcud 
all  his  esertions  to  secure  the  prosperity  of  the  coWtj 
while  the  Recollect  fiithers  did  Uieir  best  to  spretd  thelt 
religion  among  the  Indians.   •  In  1620  the  Prince  de  Coode 
sold  the  Vice-Royalty  to  the  Marshal  de  Moatmoreoci,^ 
by  whom  Champlain  was  continued  as  lieutenant^Teroor. 
About  this  time  Champlain  revisited  France,  for  the  pur- 
pose of  impressing  upon  the  trading  company  and  the  Crovn 
the  wants  of  the  Colony,  but  his  appeals  were  coldlj  re- 
ceived.   Being  possessed  of  an  indomitable  will,  he,  thoQgii 
denied  the  aid  he  so  earnestly  implored,  returned  to  the 
scene  of  his  labors.     The  Five  Nations  of  Indians  gromg 
uneasy  began  to  give  trouble.    They  seised  Father  PouUin, 
a  Rociolleet  priest,  and  fastened  him  to  a  stake  in  oidei  to 
burn  him  alive.     He  was  only  released  from  this  peril  is 
exchange  for  an  Indian  Chief  whom  the  French  had  taken 
prisoner.^     A  convent  which  had  been  erected  on  the 
banks  of  the  River  St.  Charles,  near  Quebec,  was  aftenrsids 
invested  by  the  Indians  but  not  attacked.    The  state  of 
the  colony,  consisting  only  of  fifty  persons,  men,  womea 
and  children,  was  now  deplorable  in  the  extreme.     Not 
only  was  it  at  the  mercy  of  surrounding  savi^es,  hut, 
owing  to  the  neglect  of  the^  trading  company,  actual  want 
began  to  manifest  itself.     A  special  agent  was  despatched 
by  Champlain  to  France.     The  result  of  his  journey  was 
that  the  Crown  suppressed  the  trading  company  and  granted 
an  exclusive  privilege  to  two  brothers  named  De  Caen.  § 

Champlain  erected  a  stone  Foit  for  the  better  protection 
of  the  colony,  and  with  his  fiunily  sailed  for  France.  There 
he  ascertained  that  the  Duke  de  Montmorenci  had  disposed 
of  the  Vice-Royalty  to  his  nephew  the  Duke  de  Ventadour, 


*  "Pour  esssyer  de  troayer  le  chemin  faoite  poar  aller  par  dedans 
(Sunt  Lanr^t)  le  dit  pays  aa  pays  de  la  Chine  et  Indes  Oriestales 
oa  autrement  tant  et  el  ayant  qa'il  ee  poarra,  le  long  des  c6te8  et 
en  la  terre  ferme.'* — III.  Edits  et  OrdonnaDces,  p.  12.  f  I.  Gkur- 
neau,  63  et  seq.    %  I.  W.  Smith,  19.    {  I.  W.  Smith,  19. 
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who  had  taken  holy  orders,  and  whose  chief  aim  in  the  ac- 
quirement of  the  colony  was  the  conversion  of  the  Indians. 
GhamplaiQ  was  by  him  continued  as  lieatenant-govemor.* 
He  returned  to  Canada,  accompanied  by  the  Jesuit  fathers 
L'AIlemand,  Masse  and  De  Brebeuf,  and  two  lay  brothers 
of  reputed  piety.  Upon  their  arrival  they  were  well  received 
and  lodged  in  a  email  house  built  by  the  Recollect  fathers, 
then  standing  where  now  stands  the  General  Hospital  of 
Quebec.f 

The  brothers  Caen,  who  were  Huguenots  or  Protestants, 
were  charged  with  fomenting  religious  differences  among 
the  settlers,  and  in  consequence  deprived  of  their  privi- 
leges by  Cardinal  Kichelieu.  The  colony  was  in  a  measure 
ceded  to  the  '^  Compagnie  des  cents  Assooi^,"  who  on 
29th  April,  1627,  received  a  Charter,  containing  most 
extensive  powers  of  government.;];  Still  Champlain  con- 
tinued lieutenant-governor.  The  colony  was  not,  however, 
destined  to  be  free  from  trouble;  a  new  foe  presented 
itself.§  War  having  been  declared  between  France  and 
England,  William  de  Caen,  chagrined  at  the  loss  of  his 
privileges,  in  1628  conducted  an  English  armament,  under 
the  command  of  Sir  David  Kirk,  to  Tadousac,  and  thence 
sent  a  summons  to  Champlain  to  surrender.  This  the  latter 
with  great  spirit  refused  to  do,  and  at  once  prepared  to  meet 
the  enemy.  Sir  David  Kirk  having  encountered  a  French 
convoy  under  de  Roquement,  captured  it  and  made  sail  for 
England.  In  the  following  year,  1629,  his  brothers  Lewis 
and  Thomas  Kirk  having  suddenly  appeared  before  Quebec 
demanded  its  surrender.  The  demand  was  complied  with, 
owing,  it  b  said,  to  the  threatened  attack  of  the  hostile 
Indians,  and — ^the  ship  which  was  bringing  the  supplies 
having  been  captured — it  may  be  added,  the  danger  of 
starvation.  Champlain  having  capitulated,  was  conveyed 
by  the  English  commanders  to  France. ||  The  population 
of  Quebec  at  this  time  did  not  exceed  one  hundred  persons, 
men,  women  and  children.  At  Montreal  there  were  only 
three  or  four  log  huts.  There  wore  about  the  same  number 
at  Three  Eivers  and  Tadousac.  ^  There  were  not  as  yet 
any  fixed  laws  or  settled  tribunals.  Disputes  appear  to 
nave  been  settled  in  a  neighbourly  manner;  that  is,  by 
reference  to  friends  or  an  appeal  to  the  lieutenant-governor. 
Money  was  seldom  seen,  and  litigation  was  upon  the  whole 
a  stranger  to  the  land. 

By  the  treaty  of  St.  Germain  de  Laye,  Canada,  Acadia, 
Newfoundland  and  Cape  Breton,  were  in  lt>32  restored  by 
England  to  France.*^  The  oompany  of  the  hundred  asso- 
ciates received  a  renewal  of  their  former  privileges.  Cham- 
plain was  re-appointed  Governor;  and  after  his  appointment, 

♦  III.  Edits  etOrdonnances,  18.  f  I-  W.  Smith,  20.  J  I.  Edita 
et  OrdonDances,  1.  {I.  Gfimeau,  169  et  seq.  ||  1  W.  Smith,  22. 
f  1 W.  Smith,  24.    «*  I.  Qarneaii,  80. 


in  company  with  two  Jesuits,  arrived  in  the  colony.  The 
offers  of  Protestants  to  settle  in  the  colony  was  expressly 
refused.  *  A  few  years  afterwards  Champlain  died.  He 
bid  adieu  to  this  world  in  1635,  amid  the  sorrow  of  the 
whole  colony.  Shortly  before  his  death  he  published  a 
history  of  the  colony  from  its  discovery  to  1631.  In  it  he 
minutely  narrates  his  several  voyages  and  faithfully  portrays 
the  rise  and  progress  of  the  colony. 

{To  be  continued,) 
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ANSWERS     TO     CORRESPONDENTS. 


7b  the  JSditon  of  the  Law  Journal, 

London,  May  4th,  1858. 

Gbntleiixn, — I  hope  yon  will  excuse  me  troubling  you  with 
this  letter.  1'  do  so  with  a  view  to  obtain  yoar  opmion  with 
regard  to  the  present  law  limiting  Division  Court  executions 
to  thirty  days.  It  seems  to  me  &at  it  would  be  far  better  to 
have  them  returnable  the  same  as  executions  issued  from  the 
Sheriff's  office— viz.,  immediately  after  execution.  We  then 
could  make  a  great  many  executions  that  we  cannot  at  present ; 
for  instance,  suppose  an  execution  issue  from  a  Division  Court 
office  on  June  let,  and  levy  on  crops.  An  execution  issues 
from  the  Sheriff's  office  on  June'  10th,  and  levy  on  the  same 
crops  ;  the  crops  are  not  available  until  July  2nd,  and  then  the 
Sheriff  is  first,  because  the  Division  Court  execution  has  run 
out.  Again,  suppose  an  execution  issues  from  the  Sheriff's 
office  on  January  Ist,  against  the  goods  of  John  Jones,  for  the 
sum  of  £100 :  on  January  lOtb,  an  execution  issues  from  a 
Division  Court  foi'  £25,  against  the  same  goods ;  on  January 
20th,  another  execution  issues  from  the  Sheriff's  office  against 
the  same  goods— on  Feb.  15th,  John  Jones  pays  the  first  exe- 
cution of  £100  to  the  Sheriff;  it  will  thus  be  seen  that  fhe 
Sheriff  is  still  first,  and  that  the  Division  Court  execution  cannot 
be  collected,  because  it  has  run  out  before  the  first  execution 
had  been  paid  to  the  Sheriff.  It  will  thus  be  seen  that  if  the 
Division  Court  executions  could  have  been  kept  in  force,  they 
would  have  been  made  in  both  the  above  cases. 

In  a  great  many  cases,  plaintiffs  would  be  very  willing  to 
give  poor  unfortunate  detendants  time,  if  they  could  do  so 


any  particular  time  to  make  a  return  might  delay  the  return 
too  long,  but  that  might  be  remedied  by  giving  plaintiffs  the 
power,  by  filing  a  notice  with  the  clerk,  to  compel  a  return 
within  thirty  days. 

Answers  to  the  following  questions  would  very  much  oblige 
your  humble  servant. 

First, — Can  a  Sheriff  hold  an  execution  against  a  person's 
goods  for  a  year  or  more,  and  during  that  time  hinder  a  Divi- 
sion Court  Bailiff  from  seizing  and  selling  the  same  goods  ? 
I  have  often  served  notices  on  the  Sheriff  requesting  him  to 
sell — if  he  does  not  sell  after  being  served  with  a  notice,  can 
I  sell  7  If  it  is  legal  to  serve  a  notice,  what  would  be  the 
proper  form  7  If  I  held  an  execution  against  a  person  in  an 
adjoining  division  in  any  County,  and  he  come  into  my  division 
with  goods,  can  I  seize,  advertise,  and  sell  such  goods,  in  my 
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diTision ;  or  woald  it  be  neoassary  for  me  to  advertue  and  sell 
the  goods  in  the  division  in  which  the  defendant  resides  7  Can 
I,  lawfully,  after  having  seised  goods,  remoye  them  to  another 
division  for  safe  keeping,  provided  I  take  them  back  to  the 
division  in  which  I  seised  them  on  the  day  of  sale,  and  sell 
them  there.  j  m 

[The  above  involves  questions  of  general  law,  which 
we  do  not  profess  to  answer ;  but  we  hope  to  notice  some  of 
the  subjects  referred  to,  in  our  next  issue. — Eds.  L,  J,\ 

To  Ihe  Ediiors  of  (he  Law  JoumaL 

Brantford,  May  18th,  1858. 

OiNTLixBN, — ^In  the  Act  13  ib  14,  Vic.  ch.  53,  sec.  77,  it  is 
enacted  that  **  if  any  Clerk  Bailiffor  other  officer,  employed  in 
putting  this  Act  or  any  of  the  powers  thereof  into  execution, 
exact,  take  or  accept  any  fee  or  reward  whatsoever,  other 
than  and  except  such  fees  as  are  or  shall  be  appointed  and 
allowed  respectively  as  aforesaid,  for  or  on  account  of  any- 
thing done  or  to  be  done  by,  virtue  of  this  Act,  on  any  ac- 
count whatsoever,  relative  to  putting  this  Act  into  excecution ; 
every  such  person  so  offending  shall,  upon  proof  thereof  be- 
fore the  said  Court,  be  forever  iucapable  of  serving  or  being 
employed  under  this  Act,  in  any  office  of  profit  or  emolument, 
ana  shall  also  be  liable  in  damages  to  the  party  aggrieved.'' 

I  submit  the  following  case  :— 

A,  Clerk  of Division  sent  B,  Clerk  of-^ ^Division, 

several  transcripts  with  instructions  to  issue  Summonses  after 
Judgment,  and  send  A  the  bill  of  costs — ^the  summonses  were 
issued,  B  sent  A  a  bill  of  costs  amounting  to  £15  Ss.  A. 
asked  for  a  bill  of  items  which  was  not  given.  B  sued  A  fur 
the  amount  and  on  making  affidavit  that  the  claim  was  cor- 
rect, judgment  was  enterod  for  the  amount  A,  on  arriving 
at  the  Court,  applied  for  a  hearing  and  claimed  that  the  costs 
charged  were  too  high ;  the  Judge,  after  comparing  the 
charges  with  the  tariff,  gavejudgment  in  favor  of  B  for  £11 
178.  6d.,  thus  striking  off  £3  lOs.  6d.  Question,  did  B  in 
olaiming  the  £3  10s.  6d.  excess  of  costs,  render  himself  lia- 
ble to  be  dealt  with  under  the  above  section,  and  if  so,  what 
are  the  necessary  steps  to  be  taken  in  the  matter  7 

D. 

[The  clause  is  a  penal  one,  and  must  be  construed  strictly. 
It  cannot  be  said  that  B  took  or  accepted  excessive  fees.  He 
made  daim  by  suit,  and  did  not  eventually  recover — that's  all. 

His  conduct  was  most  objectionable,  and  we  presume  the 
Judge  not  only  disallowed  the  costs  to  him,  but  made  A.  a  lib> 
eral  allowance  for  his  loss  of  time.  We  know  at  least  one 
Judge  who  would  have  removed  him  from  office  if  the  daim 
were  designedly  fraudulent. — Eds.  L,  J.] 


lb  the  Editors  of  ihe  Law  JourruU. 

Preston,  May  29th,  1858. 

Qentlemen: — Allow  me  to  bring  to  your  notice  some  of  the 
unavoidable  etil  consequences  that  will  arise  if  the  proposed 
Division  Court  Bill  to  exclude  merchants  from  being  com- 
petent to  fill  the  office  of  Clerk  of  Division  Courts,  as  proposed 
Dy  Mr.  Benjamin  be  passed.  In  thinly  populated  sections  of 
the  country,  the  office  of  a  Division  Court  Clerk  is  not  a  very  re- 
munerative one,  the  annual  fees  amounting  to  from  £50  to  £75. 
The  parties  that  are  suited  to  fill  each  an  office  are  not  very  nume- 
rous, and  Judges  even  now  where  they  have  the  privilege  to 
select  from  among  all  the  settlers,  do  often  find  it  difficult  to 
obtain  a  competent  person.  It  frequently  happens  that  the 
only  competent  person  in  a  Division  is  the  Postmaster,  who  at 
the  same  time  most  invariably  has  a  small  store,  a  farm,  or 
other  trade,  and  if  therefore  the  merchants  were  excluded 
the  Judges  might  be  obliged  to  employ  an  incompetent  person. 


Again,  looking  at  the  object  of  the  bill  as  mentioned  in  the 
Preamble,  that  object  will  not  be  obtained  even  if  it  become 
Law,  and  my  grounds  for  this  assertion  are  as  follows : — 

The  Bill  as  it  is  proposed  only,  affects  Division  Court  Clerks 
in  rural  districts,  since  in  cities  and  towns  there  are  no  Divi- 
sion Court  Clerks  that  are  at  the  same  time  merchants.  It, 
however  a  Division  Court  Clerk  feels  disposed  to  take  undue 
advantage  of  certain  plantiffs  and  favor  other  plaintiffs  he  can 
do  so  although  he  is  not  a  merchant,  but  in  so  doing  he  may 
have  as  great  an  interest  in  the  suits  as  if  he  were  the^  plain- 
tiff himself.  Take  for  instance  the  Clerk  of  a  large  Division, 
where  there  are  a  number  of  merchants,  and  where  the  assig- 
nees of  several  of  these  merchants  place  in  the  hands  of  that 
Clerk  all  the  books,  accounts,  and  plaintiff's  notes  of  them, 
(which  is  done  freouently,)  the  Clerk  receives  these  claims  on 
commission,  he  collects  them  through  the  Court,  and  since  he 
has  an  interest  in  the  claims,  he  may  favor  the  one  plaintiff 
in  preference  to  the  other,  just  as  a  country  merchant  when 
Clerk  might  finvor  himself  in  a  certain  suit  by  taking  andae 
advantage  of  other  plaintiffs.  The  country  merchant's  interest 
may  be  £5,  while  the  interest  of  the  other  clerk  is  £20.  How- 
ever, it  is  a  pleasing  fact,  that  complaints  against  Clerks  for 
taking  undue  advantages  are  so  rare,  if  any  there  be.  The 
Bill  IS  uncalled  for;  but  should  it  be  passed,  a  number 
of  respectable  persons  will  lose  their  situations  as  Clerks,  and  in 
many  instances  no  person  fully  qualified  can  be  obtained, 
and  the  business  of  the  office  will  be  done  improperly.  The 
public  will  suffer  more  on  that  account,  than  by  leaving  the 
law  as  it  now  stands. 

My  principal  reasons  for  writing  to  you  at  present  is  the 
notice  I  received  respecting  that  Bill,  it  having  been  brought 
up  in  Committee  ana  the  majority  being  in  favor  of  it.  There 
having  been  two  or  three  letters  from  Judges  produced  and 
read,  speaking  in  favor  of  the  measure.  The  Judge  of  this 
County  is  decidedly  opposed  to  the  Bill,  and  his  own  words 
are  that  if  it  passed,  it  will  affect  four  of  his  Clerks,  and  that 
he  would  not  know  how  to  refill  their  place.  The  matter  is 
delayed  until  the  Judges  have  been  communicated  with. 

Believe  me  to  remain, 

Respectfully  yours, 

0.  K. 

[The  views  of  our  correspondent  are  our  views.  We  have 
so  expressed  ourselves  in  reference  to  Mr.  Benjamin's  Bill  on 
more  than  one  occasion.  The  imaginary  evil  to  be  remedied 
by  his  bill,  will,  in  our  opinion,  if  the  bill  be  passed,  be  sop- 
planted  by  greater  and  more  numerous  evils.  The  difficulty 
of  procuring  suitable  men  for  the  office,  now  great  will  be  in- 
creased ten-fold. — Eds.  L,  J,] 


MANUAL    ON    THE    OFFICE    AND    DUTIES   OF 
BAILIFFS    IN    THE    DIVISION    COURTS. 

(^For  the  Law  Journal. — By  V .) 

[CONTINUED  FROM  PAGE  110,  VOL.  4.] 

Bailiffs  are  fully  protected  in  the  just  discharge  of  their 
lawful  duties,  and  the  provisions  for  their  punifihment  in 
case  of  negligence  or  misconduct  are  not  less  ample. 

The  sections  imposing  penalties  will  now  be  noticed  : 
the  remedy  by  action  against  the  officer  and  his  sureties 
will  be  examined  in  its  proper  place. 

The  ecaotments  contained  in  the  101st,  76th  and  77th 
sections  of  the  D.  C.  Act  affect  the  Bailiff  slonoi  and  are 
mainly  directed  to  the  punishment  of  misconduct.  The 
action  given  against  the  Bailiff  and  his  sureties  by  another 
clause  will  in  every  case  give  the  party  aggrieved  all  the 
remedy  he  is  entitled  to  when  loss  is  ocoasioned  by  neglect, 
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and  as  a  general  rule  the  proceeding  by  action  is  preferable. 
Fini,  because  proceedings  under  the  clauses  mentioned 
being  in  their  nature  penal,  require  to  be  conducted  with 
great  nicety,  and  the  evidence  must  be  conclusive,  as  in 
case  of  doubt  the  benefit  of  that  doubt  would  be  given  in 
favor  of  the  accused.  Second,  because  such  a  proceeding 
is  directed  against  the  officer  alone,  whereas  in  an  action 
his  sureties  may  be  joined  as  defendants ;  and  Third, 
because  the  remedy  by  action  is  more  speedy. 

Considerations  of  this  kind  probably  presented  them- 
selves to  the  committee  of  judges  when  iraming  rules,  for 
no  form  has  been  given  under  these  penal  clauses. «  It 
seems  sufficient  then  briefly  to  notice  their  provisions.  Sec- 
tion 101  provides,  that  a  Bailiff  who  shall  by  <^  neglect  or 
contrivance  or  omission  lose  the  opportunity  of  levying  any 
execution"  against  goods  and  chattels,  may  be  ordered  to 
pay  such  damages  as  the  plaintiff  has  sustained  by  the 
misconduct }  and  that  upon  refusal  of  the  Bailiff  to  pay, 
the  payment  maybe  enforced  as  in  ordinary  cases  of  judg- 
ment recovered. 

The  complaint  under  the  section  mnst  be  by  the  party 
aggrieved,  and  should  properly  be  in  writing.  The  Bailiff 
will  then  be  called  upon  to  answer,  and  if  he  denies  the 
charge,  and  is  not  prepared  to  enter  on  his  defence,  the 
matter  will  be  adjourned  to  enable  him  to  do  so.  The 
facts  alleged  and  disputed,  must  at  the  trial  be  proved  by 
at  least  one  credible  witness.  If  the  matter  of  the  com- 
plaint be  proved  to  the  satisfaction  of  the  judge,  he  will 
make  an  order  on  the  Bailiff  to  pay  a  sum  sufficient  to 
cover  the  damage  sustained.  As  to  subsequent  proceed- 
iogs  the  enactment  is  not  very  clear,  but  it  would  seem 
that  the  order  must  be  served  on  the  Bailiff,  and  on  his 
refusal  to  obey  it,  an  application  may  be  made  for  execu- 
tion to  issue,  but  nothing  is  said  as  to  costs.  Section  76 
provides,  that  if  any  Bailiff  acting  under  colour  or  pretence 
of  the  process  of  a  Division  Court  shall  be  guilty  of  extor- 
tion or  misconduct,  or  shall  not  duly  pay  or  account  for 
monies  levied  or  received  by  him  under  the  act,  he  may  be 
ordered  to  pay  back  the  money  extorted,  or  to  pay  over 
monies  levied  or  received  by  him,  together  with  damages 
and  costa  to  the  party  aggrieved ;  and  in  default  of  pay- 
ment the  amount  may  be  levied  under  judge's  warrant ; 
and  in  default  of  distress  (or  summarilv  in  the  first  instance) 
the  Bailiff  may  be  committed  to  gaol  for  a  period  not  ex- 
ceeding three  months. 

Great  care  must  be  taken  in  acting  on  this  penal  enact- 
ment that  every  proceeding  is  regular  and  sufficient.  The 
•omplaint  must  be  made  by  the  party  aggrieved,  and  must 
be  committed  to  writing ;  it  must  be  made  at  a  sittings  of 
the  court,  and  the  facts  alleged  be  fully  sustained  by  proof, 
as  under  the  101st  section,  the  Bailiff  will  be  entitled  to 
an  adjournment  to  prepare  his  defence. 

The  order  of  the  judge  is  enforceable  only  on  a  warrant 
under  his  hand  and  seal. 

The  77th  Section  provides  that  if  any  Bailiff  or  other 
person  employed  in  putting  the  Division  Court  Act  or  any 
of  the  powers  thereof  into  execution,  shall  exact,  take  or 
accept  any  fee  or  reward  whatsoever,  other  than  and  except 
such  fees  as  are  or  shall  be  appointed  and  allowed  for  any- 
thing done  by  virtue  of  the  act  or  on  any  account  whatso- 
ever relative  to  putting  the  same  into  execution,  the  offender 
shall  on  proof  before  ^the  court  be  forever  incapable  of 


serving  or  being  employed  under  the  Division  Court  Act 
in  any  office  of  profit  or  emolument,  and  shall  also  be  liable 
in  damages  to  the  party  aggrieved. 

The  offence  must  be  clearly  proved  before  the  court,  and 
an  order  in  the  nature  of  a  conviction  made  by  the  judge. 
Thb  punishment  under  the  section  Is  clearly  in  addition  to 
the  remedy  by  action,  for  it  is  provided  that  the  offender 
'<  shall  also  be  liable  in  damages  to  the  party  aggrieved.'' 
The  complaint  should  be  specific  and  in  writing  that  the 
officer  may  be  clearly  informed  of  the  nature  of  the  charge 
against  him. 

In  proceedings  under  any  of  these  three  sections  the 
complainant  will  not  be  allowed  to  go  beyond  the  particular 
acts  specified  as  constituting  the  offence,  and  the  evidence 
must  be  confined  to  such  acts,  and  they  must  be  shown 
clearly  to  be  within  the  terms  of  the  particular  enactment. 


THE   MAGISTRATE'S    MANUAL. 


BT  A  BARRISTEBrAT-LAW  — (OOPTBIQBV  BUBTn.) 
[OmMmieci  from  page  111,  Vol.  IT.] 


III. — Summons  or  Warrant. 

DUcrettanary, — ^The  information  having  been  exhibited, 
the  next  thing  to  be  done  is  to  compel  the  appearance  of  the 
accused  to  answer  the  accusation.  This  maybe  done  either 
by  the  issue  of  a  Warrant  or  Summons,  in  the  first  instance 
in  the  discretion  of  the  magistrate.*  It  is  for  him  to  judge 
of  the  probabilities  of  escape.  If  the  crime  charged  be  one 
of  enormity,  involving  heavy  punishment  or  at  all  events 
disgrace  of  character,  the  probability  of  escape  is  great. 
Most  crimes  as  to  which  magistrates  act  ministerially,  are 
of  this  discription.  Hence  the  warrant  is  more  usual  than 
the  summons  in  such  cases.  No  warrant  ought  to  issue  in 
the  first  instance  unless  the  information  be  on  the  oath  or 
affirmation  of  the  informant  or  some  witness  or  witnesses  in 
that  behalf.f 

Warrant, — ^The  warrant,  if  issued,  must  be  under  the 
hand  and  seal  of  the  magistrate  or  magistrates  issuing  it. 
It  may  be  directed  to  all  or  any  of  the  constables  or  peace 
officers  of  the  County  or  United  Counties  within  which  it  is 
to  be  executed,  or  to  a  particular  constable  and  all  other 
constables  and  peace  officers  in  the  territorial  division  within 
which  the  magistrate  or  magistrates  issuing  it  has  jurisdic- 
tion. It  must  state  shortly  the  offence  on  which  it  is  foun- 
ded. It  must  also  name  or  otherwise  describe  the  offender.  It 
must  also  order  the  person  or  persons  to  whom  it  is  directed  to 
apprehend  the  offender  and  bring  him  before  the  magistrate 
or  magistrates  for  the  same  territorial  division  to  answer 
the  charge  contained  in  the  information,  or  otherwise  be 
dealt  with  according  to  law.  It  remains  in  force  until  ex- 
ecuted.| 

Fwrm  of  Warrant — The  warrant  may  be  in  this  form — 

II  Province  of  Canada,  {Couniy  or  UnUed  Cauniiea,  or  as  the 
case  may  6e,)  of 

To  all  or  any  of  the  Constables  or  other  Peace  Officers  in  the 
{County  or  United  Counties^  or  as  the  ease  may  he,)  of . 
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Whereas  A.  B.  of ,  (laborer,)  bath  this  day  been  charged 

apon  oath  before  the  andorsigned,  {/me)  of  Her  Majesty's  Jus- 
tices of  the  Peace  in  and  for  the  said  (County  or  United  Coun- 
ties, or  as  the  case  may  be,)  of ,  for  that  he,  on ,  at 

did  (<£?<;.,  stating  shortly  the  offence  ;)  These  are  therefore  to  com- 
mand you,  in  Her  Majesty's  name,  forth^th  to  apprehend  the 
said  A.  B.,  and  to  bring  him  before  (me)  or  some  other  of  Her 
Majesty's  Justices  of  the  Peace  in  and  for  the  said  (County  or 

United  Counties,  or  as  the  case  may  be,)  of ,  to  answer  unto 

the  said  charge,  and  to  be  further  dealt  with  according  to  law 

Given  under  (my)  Hand  and  Seal,  this day  of ,  at 

,  in  the  (County,  dx,,)  aforesaid. 

[l.  8.]  J.  S. 

No  objection  can  be  taken  or  allowed  to  any  warrant  for 
ony  defect  therein  in  substance  or  in  form,  or  for  any  vari- 
ance between  it  and  the  evidence  adduced  on  the  part  of 
the  prosecution.  If  any  such  variance  appear  to  be  such 
that  the  party  charged  has  been  thereby  deceived  or  misled 
the  magistrate  may  adjonm  the  hearing  of  the  cause  to  some 
future  day  and  in  the  meantime  remand  the  party  charged 
or  admit  him  to  bail  in  the  manner  which  we  shall  bere- 
ts fter  describe.* 

Bow  executed. — Fhe  offender  maybe  apprehended  at  any 
place  within  the  territorial  division  of  the  magistrate  or  ma- 
gistrates who  issued  the  warrant,  or  in  case  of  fresh  pursuit 
at  any  place  within  the  next  adjoining  territorial  division 
and  within  seven  miles  of  the  border  thereof.  Where  the 
warrant  is  directed  generally  to  all  constables  or  other  peace 
officers  of  the  division  any  constable  or  peace  officer  for  any 
place  within  such  division  may  execute  the  warrant.  If 
the  offender  be  not  found  within  the  jurisdiction  of  the 
magistrate  who  issued  the  warrant,  or  if  he  escape,  or  be 
suspected  to  be  in  any  place  in  Canada  whether  in  Upper 
or  Lower  Canada,  out  of  the  jurisdiction  of  such  magistrate, 
any  magistrate  of  the  Division  where  the  offender  shall  be 
found  or  supposed  to  be  upon  proof  on  oath  of  the  band- 
writing  of  the  magistrate  who  issued  the  warrant  may  back 
it.     The  indorsement  ought  to  be  in  this  form. 

t  Province  of  Canada,  (County  or  United  Counties,  or  as 
the  case  may  be)  of. 

Whereas  proof  upon  oath  hath  this  day  been  made  before 
me,  one  of  lier  Majesty's  Justices  of  the  Peace  in  and  for  the 

said  ( County  or  United  Counties,  or  as  the  case  may  be)  of , 

that  the  name  of  J.  S.,  to  the  within  Warrant  subscribed,  is  of 
the  hand-writing  of  the  Justice  of  the  Peace  within  mentioned ; 
I  do  therefore  hereby  authorise  W.  T.  who  bringeth  to  me  this 
Warrant,  and  ail  other  persons  to  whom  this  Warrant  was  or- 
iginallv  directed,  or  by  ^^hom  it  may  belawfully  executed,  and 
also  all  Constables  and  dfher  Peaoe  Officers  of  the  said  (Chun- 

tjf  or  United  Counties,  or  as  the  ease  may  he)  of ,  to  execute 

the  same  within  the  said  lasc  mentioned  (County  or  United 
Counties,  or  as  the  case  may  be,) 

Given  under  my  Hand,  this day  of ,  in  the  year  of 

our  Lord ,  at ,  in  the  (County, <&e,,)  aforesaid. 

J.  L. 

This  indorsement  is  sufficient  authority  tp  tbe  person  pro- 
ducing the  warrant,  to  all  persons  to  whom  the  same  is 
directed,  and  to  all  constables  and  other  peace  officers  of  the 
territorial  division  where  the  warrant  is  so  indorsed.  It  is 
made  sufficient  authority  not  only  for  the  apprehension  of 
the  offender,  but  to  carry  him  before  the  magistrate  who 
issued  the  warrant,  before  some  other  magistrate  of  the  same 
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division,  or  before  some  magistrate  of  the  division  wherein, 
acoording  to  the  warrant,  the  offence  is  alleged  to  have  been 
oommitt^.  Bat  in  case  the  prosecntor  or  any  of  his  wit- 
nesses be  in  the  division  where  the  arrest  is  made,  the  offen- 
der, if  so  directed  by  the  magistrate  who  backed  the  war- 
rant, may  be  conveyed  before  such  magistrate  or  some  other 
magistrate  of  his  division.'*'  The  accused  ought  not  to  be 
handcuffed,  unless  there  is  reason  to  believe  that  he  medi- 
tates violence  or  an  esoape.f 

Sumnums. — ^The  magistrate  may,  as  we  have  already  sta- 
ted, instead  of  issuing  a  warrant  issue  a  summons  for  the 
app^rance  of  the  party  accused.  The  summons  ought  to 
be  directed  to  the  party  charged  in  the  information,  and 
not  to  constables,  &c.,  like  a  warrant.  It  ought,  however, 
like  a  warrant  to  state  shortly  the  matter  of  the  information, 
and  then  require  the  person  accused  to  appear  at  a  certain 
time  and  place  to  be  mentioned  therein. | 

Form, — The  summons  may  be  in  this  form — 

{  Province  of  Canada,  ( County  or  United  Counties,  or  as  the 

case  may  be,)  of. 

To  A.  B.  of ,  (laborer) : 

Whereas  you  have  this  dav  been  charged  before  the  under- 
signed (one)  of  Her  Majesty  s  Justices  of  the  Peace  in  and  for 
the  said  (Cfouniy  or  United  Counties,  or  as  the  case  may  be,)  of 
,  for  that  you  on ,  at ,  (cf-c.,  stating  shortly  the  of- 
fence) ;    These  are  therefore  to  command  you,  in  Her  Nuijesty's 

name,  to  be  and  appear  before  (me)  on ,  at o'clock  in 

the  (fore)  noon,  at ,  or  before  such  other  Justice  or  Just- 
ices ot  the  Peace  for  the  same  ( County  or  United  Counties,  or  as 

the  case  may  be,)  of ^as  may  then  be  there,  to  answer  to  the 

said  charge,  and  to  be  further  dealt  with  according  to  law. 
Herein  fail  nou 

Given  under  (my)  Hand  and  Seal,  this day  of in 

the  year  of  our  Lord  ,  at ,  in  the  (Uoutity,  d:c.,) 

aforesaid. 

[l.   8.]  J.    S. 

No  objection  can  be  allowed  to  any  summons  for  aoy 
alleged  defect  therein,  or  for  any  variance  between  it  and 
the  evidence  adduced  for  the  prosecution,  except  as  already 
noticed  in  regard  to  warrants. 

Uow  served, — ^The  summons  ought  to  be  served  by  a 
constable  or  other  peaoe  officer  upon  the  person  to  whom  it 
is  directed  by  delivering  it  to  the  party  personally,  or  if  he 
cannot  be  met  with  then  by  leaving  it  with  some  person  at 
his  last  or  most  usual  place  of  abode.  || 

Warrant  if  party  summoned  fail  to  appear, — It  is  the 
duty  of  a  constable  who  serves  the  summons  to  attend  at 
the  time  and  place  mentioned  in  it  to  depose,  if  necessaiy, 
to  the  service.  If  the  party  summoned  do  not  then  and 
there  appear,  the  magistrate  may  issue  a  warrant  for  his 
arrest  in  this  form  : — 

^  Province  of  Canada,  (County  or  United  Counties,  as  the 
case  may  be,)  of. 

To  all  or  any  of  the  Constables,  or  other  Peace  Officers  in  the, 
said  ( County  or  Counties,  or  as  the  case  may  be)  of : 

Whereas  on  the day  of (instant  or  lastpcut)  A.  B. 

of  the ,  was  charged  before  me  or  us,  the  undersigned,  (or 

name  the  Magistrate  or  Magistrates,  or  as  the  case  may  b^  (one)  of 
Iler  Majesty's  Justices  of  the  Peace,  in  and  fur  the  said  ( Coun- 
ty or  United  Counties,  or  as  the  case  may  be,)  of ,  for  that 


♦  16  Vic.  c.  179,  8.  7. 

t  Wright  T.  Court,  4  B.  &  C,  596. 

%  16  Vic.  0. 179,  8.  6. 


I  16  Vio.  c.  179,  Soh.  C. 

Jb,  8.  6. 

lb,  Soh.  D.  1. 
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[<&c.  as  tn  the  Summana) ;  And  whereas  (I,  he,  the  said  Jastice 
of  the  Peace,  we,  or  they,  the  said  Justices  or  the  Peace)  then 
issued  (my,  our,  his  or  their)  SammoDs  to  l^e  said  A.  B.  com- 
manding him,  in  Her  Maiestj's  name,  to  be  and  appear  before 
fme)  on ,  at o'clock  in  the  ( fore)  noon,  at ,  or  be- 
bre  such  other  Justice  or  Justices  of  the  Peace  as  should  then 
be  there,  to  answer  to  the  said  charge,  and  to  be  further  dealt 
with  according  to  law;  And  whereas  the  said  A.  B.  hath  neg- 
lected to  be  or  appear  at  the  time  and  place  appointed  in  and 
by  the  said  Summons  although  it  hath  now  oeen  proved  to 
(me)  upon  oath,  that  the  said  summons  was  duly  served  upon 
tbe^ Slid  A.  B ;  These  are  therefore  to  oommand  you,  in  Her 
Majesty's  name,  forthwith  to  apprehend  the  said  A.  B.  and  to 
bring  him  before  [me)  or  some  other  of  Her  Majesty's  Justices 
of  the  Peace  in  and  for  the  said  ( County  or  United  Counties,  or 
as  the  case  may  be)  of ,  to  answer  the  said  charge,  and  to 


be  further  dealt  with  according  to  law. 
Given  under  {my)  Hand  and  Seal,  this 

the  year  of  our  Lord ,  at in  the  {County  of 

aforesaid. 


day  of 


m 


[l.   8.] 


J.  s. 


administering  affidavits  were  issued,  but  the  commissioner  who 
administered  the  oath  in  this  case,  with  others,  acted  on  the  former 
commissions. 

The  learned  judge  reserved  leave  to  the  defendant  to  move  to 
enter  a  nonsuit,  or  a  verdict  for  defendant,  if  the  commissiooer 
was  not  legally  authorised  to  administer  the  oaths,  and  directed 
the  jury  to  find  a  verdict  for  the  plaintiff. 

F^esmanf  Q.  C,  daring  last  term,  obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  and  a  verdict  entered  for 
defendant,  pursuant  to  the  leave  reserved,  or  why  there  should 
not  be  a  new  trial  on  the  ground  of  misdirection.  He  cited 
MoWhirter  v.  Corbett  et  id.,  4  U.  C.  €.  P.  208 ;  €arter  v.  Sullivan 
et  al.,  lb.  298. 

M.  C,  Cameron  shewed  cause,  citing  BeForrest  et  al.  v.  Bunnell, 
15  U.  C.  Q.  B.  870:  Glick  v.  Davidson,  lb.  591. 


U 


R  E  PO  RT8, 


QUEEN'S  BENCH. 

snorted  hjf  C  BoBxnoir,  ISan^  BarHder<a-Lam* 
HILASY  TSRM,  21  yia 


Flkmiho  y.  McNaughtkic. 

Ommisiamer/ar  takit^f  affidavUt— Appointment  for  dUtridt^OonUmtation 

^authority  in  oauniiu. 

B^dy  afflnslng  Oliek  t.  DarldBon,  15  U.  0.  R.  Ml,  and  dlawntlng  fnm  Outer  v. 
8aUiTM»  4  0.  P.  298,  that  a  commtaloncr  appointed  in  1840  fw  Um  dixtrlctt  of 
Gora  and  WeUlngtoo,  miiclat,  after  tbepaMiog  of  12  Vic,  eh.  78  and  14  k  16  Tie. 
eh.  6,  oontinne  to  take  affidaTita  in  Oalt,  which  wai  fbrmerlj  within  the  Gore 
diBtriet 

Interpleader  issue  to  try  whether  certain  goods  and  chattels 
were  the  property  of  one  James  H.  Williams  on  the  1st  of  July, 
1857. 

The  trial  took  plaeo  at  Berlin,  before  Bums,  J.,  and  it  was  ad- 
mitted that  the  execution  debtor,  Williams,  had  executed  a  chat- 
tel mortgage  to  the  plaintiff  upon  the  goods  in  his  possession, 
dated  7th  June,  1857,  to  secure  the  payment  of  the  sum,  of  £118 
16s.  9d.  on  the  9th  of  June,  1858,  and  that  the  affidavit  of  execu- 
tion and  the  debt  being  due  was  duly  attached,  and  the  instru- 
ment was  filed  in  the  office  of  the  clerk  of  the  county  court  on  the 
10th  of  June,  1857.  No  attempt  was  made  to  impeach  the  debt 
as  not  being  bona  fide  due  to  the  plaintiff,  but  it  was  contended 
that  in  law  no  proper  affidavit  of  execution,  or  of  the  debt  being 
due,  was  attached  to  the  instrument,  because  it  was  proved  that 
the  commissioner  before  whom  the  two  affidavits  were  made  had 
no  legal  authority  to  administer  the  oath. 

The  authority  under  which  the  commissioner  acted  was  a  com- 
mission signed  by  the  Chief  Justice  of  this  court,  Mr.  Justice 
Macaulay,  and  Mr.  Justice  Jones,  dated  5th  of  August,  1840,  autho- 
rising him  to  administer  oaths  for  the  districts  of  Gore  and  Wel- 
lington. The  affidavits  were  sworn  before  the  commissioner  at 
Gait,  in  the  county  of  Waterloo,  on  the  9th  of  June,  1857.  At  the 
date  of  the  commission,  5th  of  August,  1840,  Gait  was  in  the  dis- 
trict of  Gore,  being  in  the  township  of  Dumfries.  The  first  change 
from  districts  into  counties  was  made.  The  next  change  was  made 
by  statute  14  k  15  Vic,  ch.  5;  and  under  that  act  Nordi  Dum- 
fries, in  which  township  Gait  was  situated,  was  attached  to  the 
county  .of  Waterloo,  and  the  whole  tract  which  previously  com- 
posed the  county  of  Waterloo  was  divided  into  three  counties — 
namely,  Wellington,  Waterloo,  and  Grey— the  town  of  Gait  being 
in  the  county  of  Waterloo,  and  the  three  being  united  for  judicial 
purposes,  with  Wellington  as  the  senior  county.  In  the  month  of 
January,  1858,  the  county  of  Waterloo  became  disunited  from  the 
union  of  counties  under  the  provisions  for  enabling  junior  counties 
to  separate  ftt>m  the  onion  of  eonntiee.    Np  new  oommissions  for 


Robinson,  C.  J. — ^As  to  the  legal  exception  taken  to  the  autho- 
rity of  the  commissioner  to  administer  the  affidavits,  it  would  be 
sufficient,  as  Z  suppose,  in  the  first  instance  to  shew  that  the  per- 
son who  administered  the  oath  was  in  the  usual  exercise  of  the 
office  of  commissioner,  without  giving  evidence  of  his  appointment. 
That  would  be  the  course,  if  the  person  making  the  affidavit  were 
indicted  upon  it  for  peijury,  but  still  it  would  open  to  the  defend- 
ant on  such  a  trial  to  shew  that  in  fact  the  person  who  acted  as 
commissioner  had  not  authority,  either  generally  or  in  the  partic- 
ular case ;  and  therefore  I  conclude  that  it  was  open  to  the  de- 
fendant in  this  cause  to  prove  that  the  oath  was  not  lawfully  ad- 
ministered, beoause  the  person  who  acted  in  the  matter  had  not 
in  fact  proper  authority.  The  statute  in  fovce  when  this  affidavit 
was  sworn  required  that  the  oath  should  be  administered  by  a 
commissioner  of  the  Queen's  Bench  or  Common  Pleas,  not  adding 
'*for  the  county  in  which  the  affidavit  shall  be  sworn."  The 
last  statute,  which  however  had  not  then  been  passed  (20  Yio., 
ch.  8,  sec.  8),  does  not  leave  room,  I  think,  for  such  an  ot^ection  as 
was  taken  in  this  case,  for  it  directs  that  the  affidavits  required 
by  that  act  shall  be  taken  and  administered  **by  any  judge  or 
commissioner  of  the  oouns  of  Queen's  Bench  or  Common  Pleas,  or 
Justice  of  the  Peace  in  Upper  Canada,**  I  am  not  quite  clear 
that  the  former  statute,  12  Vic.,  ch.  74,  might  not  be  held  to 
mean  the  same  thing  in  effect,  for  there  were  no  restrictive  words, 
and  there  are  some  acts  merely  ministerial  which  may  be  done  by 
public  officers  wherever  they  may  happen  to  be. 

Without  determining  at  present  whether  this  is  or  is  not  one  of 
such  acts,  we  seem  to  have  in  effect  determined  this  case  by  our 
judgment  given  in  Glick  v.  Davidson  (15  U.  C.  Q.  B.  501).  In  the 
case  of  Carter  v.  Sullivan  (4  U.  C.  C.  P.  298)  the  Court  of  Common 
Pleas  appear  to  have  given  an  opinion  unfavourable  to  the  au- 
thority of  the  commissioner,  under  similar  circumstances.  The 
question,  however,  is  not  much  gone  into,  and  the  learned  Chief 
Justice  of  that  court,  who  alone  gave  the  judgment  of  the  court, 
merely  stated,  after  citing  the  different  clauses  of  the  statutes 
upon  which  the  question  turned,  that  he  found  no  sufficient  autho- 
rity of  the  commissioners  (to  take  bail)  in  that  case  as  extended 
to  or  continuing  in  the  county  of  Brant  after  its  separation. 

Whether  it  is  a  continuing  authoriUr  or  not,  after  the  new  or- 
ganisation of  territory,  depends  on  th  Aitentlon  and  effect  of  the 
statute  cited  in  that  judgment,  and  on  the  case  of  Glick  v.  David- 
son in  this  court.  I  infer  from  the  argument  of  counsel  in  Carter 
V.  Sullivan,  that  the  reason  why  the  authority  of  the  commissioner 
was  supposed  not  to  be  a  continuing  authority  after  the  new  ar- 
rangement, was  that  he  was  not  a  county  officer,  but  an  officer  ap- 
pointed by  a  court ;  but  I  do  not  think  the  87 th  clause  of  12  Vic, 
ch.  78,  should  receive  so  limited  a  construction.  A  commissioner 
for  taking  bail  and  administering  oaths  is  certainly  a  pbrson  **  hold- 
ing offioe,  and  bearing  lawful  authority."  And  when  we  consider 
that  the  legislature  made  no  other  provision  on  the  snl^ect,  and 
that  they  oould  not  have  intended  to  leave  the  want  wholly  un- 
provided for,  which  would  have  occasioned  great  iiyury  and  in- 
convenience to  the  public,  we  are  bound,  I  think,  to  hold  that  the 
effiBot  of  the  18th  and  87th  clauses  of  the  12  Vic,  eh.  78,  and  of 
14  ft  15  Vic,  ch.  6,  sec  8,  is  to  continue  the  authority  of  the 
commissioner  in  this  ease  to  act  within  that  part  cf  the  former 
district  of  Gore  within  which  he  resided^  and  for  which  he  was 
authorised  to  net  while  it  formed  part  of  the  distriot  of  CUire. 
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BuBiis,  J. — ^With  respect  to  the  point  which  was  resenred  to  the 
defendant  at  the  trial,  apon  which  to  more  to  enter  a  Terdict  in 
his  faTour — that  is,  whether  the  person  who  administered  the 
oaths  as  to  the  Taliditj  of  the  debt  and  the  due  execution  of  the 
mortgage  had  any  aathority  to  administer  those  affidavits — I  am 
of  opinion  he  had  ench  authority.  Mr.  MoCrmme  held  a  commis- 
sion which  gave  him  authority  to  administer  affidavits  in  the  dis- 
tricts of  Gore  and  Wellington  respeetirely.  The  37th  section  of 
12  Vic,  ch.  78,  enacts,  that  *'  Her  Migeaty's  Justices  of  the  Peaee, 
and  other  persons  holding  commission  or  office,  or  bearing  lawful 
authority  in  the  different  districts  in  Upper  Canada  for  which  ju- 
dicial and  other  proceedings  are  by  this  act  transferred  to  the  several 
eounti«s  and  unions  of  counties  in  the  same,  as  set  forth  in  the 
schedule,  shall  continue  to  hold,  enjoy  and  exercise  the  like  com- 
mission, office,  authority,  power  and  jurisdiction,  &c.,  to  all  in- 
tents and  purposes  whatsoever,  as  if  their  respective  commissions 
or  other  authorities  were  expressed  to  be  for  such  county  or  union 
of  counties,  instead  of  for  such  districts  respectively."  Now,  al- 
though it  may  be  argued  that  the  words  eommittian  and  office^  as 
used  in  the  act,  must  be  constructed  to  mean  a  commission  or 
office  held  under  the  great  seal,  or  an  appointment  from  the 
Sovereign,  as  distinguished  firom  a  commission  from  the  judges  of 
the  different  courts  for  taking  affidavits,  yet  there  are  the  words 
also,  verfofif  bearing  lawful  authoritif,  I  tliink  it  cannot  be  question- 
ed that  at  the  time  the  act  12  Vio.,  ch.  78,  was  passed  Mr. 
McCrume  was  a  person  bearing  lawful  authority  within  the  dis- 
tricts of  Gore  and  Wellington,  for  he  held  an  aathority  Arom  the 
judges  of  the  Court  of  Queen's  Bench  to  administer  affidavits  by  a 
commission  signed  by  the  judges,  and  which  commission  was  itself 
authorised  by  act  of  parliament.  It  must  be,  either  that  the 
legislature  intended,  immediately  upon  the  act  12  Yic,  ch.  78, 
coming  into  operation,  that  all  commissioners  for  taking  affidavits 
should  cease  to  have  any  authority  to  administer  affidavits  with- 
out new  commissions  taken  out  for  the  counties,  or  that  words  not 
comprehensive  enough  to  preserve  the  authority  have  been  used. 
I  cannot  imagine  the  first  proposition  can  be  maintained,  namely, 
that  the  legislature,  by  dividing  the  districts  which  had  formerly 
existed  into  counties  and  unions  of  counties,  did  so  vrith  any  in- 
tention of  thereby  avoiding  the  authority  of  commissioners  taking 
affidavits  in  the  course  of  legal  matters  and  proceedings.  Then  it 
appears  to  me  the  words  are  large  enough  to  shew  that  the  autho- 
rity of  all  bearing  lawful  authority  was  preserved.  The  judge  of 
the  county  court,<  the  sheriff,  and  other  officers,  certainly  did  not 
require  new  commif^sions,  and  though  such  persons  came  under 
the  words,  **  holding  commission  or  office,"  yet  the  other  words 
are  much  wider  and  embrace  many  others,  namely,  **  persons  bear^ 
ing  lawful  authority. ''  It  appears  to  me  that  after  the  12  Vic, 
ch.  78,  came  into  operation  Mr.  MoCrome's  authority  extended 
to  take  affidavits  for  the  united  counties  of  Wentworth  and  Ualton, 
which  had  composed  the  Gore  district,  and  were  united  for  judicial 
purposes,  and  to  the  county  of  Waterloo,  which  composed  the 
district  of  Wellington.  The  next  change  made  was  that  of  erecting 
the  county  of  Waterloo  into  three  counties,  namely,  Wellington, 
Waterloo  and  Grey,  witU^ellington  as  the  senior  county ;  and  in 
this  change  North  Dummes,  in  which  Mr.  McCrume  lived,  was 
annexed  to  the  county  of  Waterloo.  The  third  section  of  the  act 
making  this  change,  14  k  15  Vic,  ch.  6,  enacts  that  the  provisions 
of  the  87th  section  shall  apply  to  changes  made  by  the  subsequent 
act.  If  Mr.  McCrume's  authority  had  been  confined  to  the  dis- 
trict of  Gore,  then  possibly  it  might  have  been  a  question,  when 
North  Dumfries  was  attached  to  the  county  of  Waterloo,  whether 
his  authority  extended  over  the  whole  of  that  county,  or  of  the 
^  united  counties  of  Wellington,  Waterloo  and  Grey,  or  only  over 
North  Dumfries,  which  had  been  detached  firom  Wentworth  and 
added  to  Waterloo;  but  that  consideration  is  out  of  the  question, 
for  he  held  authority  by  his  commission  to  administer  affidavits  in 
both  territorial  divisions,  and  it  mattered  not  to  which  his  place 
of  residence  was  attached.  Waterloo  was  authorised  to  dissolve 
the  union,  and  subsequently  did  so ;  and  the  question  therefore  is 
simply  this,  whether  Mr.  McCrume  retained  his  authority  to  ad- 
nsinister  affidavits  within  the  county  of  Waterloo,  in  which  he  re- 
aided,  without  asking  the  judges  of  the  superior  courts  to  grant  a 
new  oonmissiou.  I  have  attentively  considered  the  ease  of  Carter 
V.  SuUivan  (4  U.  C.  C.  P.  298)  on  the  construction  of  those  statutes, 


but  confess  my  inability  to  take  the  view  adopted  in  that  case- 
No  reasons  are  given  why  it  should  be  held  that  the  legislature,  by 
the  alteration  of  the  territorial  divisions  of  Upper  Canada,  either 
intended  to  destroy  the  authority  of  commissi  oners  to  take  affida- 
vits, or  have  not  used  sufficiently  comprehensire  words  to  preserve 
the  authority.  It  appears  to  me  that  Mr.  McCrume*8  authority 
was  preserved  throughout  these  different  changes. 
McLsAK,  J.,  concurred. 


CHAMBERS. 


(Bgwried  for  (Ae  Law  Jotuwtl,  5y  C.  X.  KKSUsn,  Ksq^  and  A.  McEf am^  IbQ.) 


Bliicksb  y.  Caxpbsll. 

In  ^ectment,  if  Jadgimnt  be  ottered  for  want  of  an  appe•r■no^  ooeti  oinDoi  hm 
taxed  agalDst  the  defendant.  Whcire  the  aetioB  k  brought  againet  defendant 
aa  tenant  of  the  plalntUT  for  a  forfcitnre,  the  reoelvlag  of  rent  after  the  bab. 
fee.  poa.  baa  laaned,  la  a  wahrer  of  the  ezecntloB. 

The  summons  in  this  cause  was,  first,  to  set  aside  the  judgment 
in  ejectment  which  had  been  signed  for  want  of  an  appearance ; 
or,  second,  to  set  aside  that  portion  of  the  judgment  which  awarded 
costs  to  be  paid  by  defendant*  to  the  plaintiff,  and  that  defendant 
be  admitted  to  plead  and  defend  on  grounds  of  bad  faith,  deceit^ 
and  misrepresentation  practised  by  plaintiff's  attorney  on  defen- 
dant; third,  to  set  aside  the  hab.  fac.  pos.  and  ft.  fa.,  and  t» 
award  a  writ  of  restitution,  and  on  the  fVirther  grounds  that  plain- 
tiff had  no  right  to  sagn  judgment  for  costs,  and  on  grounds 
disclosed  in  affidavits  and  papers  filed. 

The  summons  in  ejectment  was  issued  on  15th  August,  1857, 
and  was  served  on  the  premises  on  the  defendant's  vhfe,  and  she 
delivered  the  copy  of  the  writ  to  defendant  the  same  evening. 

She  even  swore  she  was  told  by  the  plaintiff's  attorney  that 
there  were  twenty-one  days  for  defendant  to  appear.  The  plains 
tiff's  attorney  positively  aenied  this ;  and  he  swore  also  that  he 
saw  the  defendant  on  the  following  day  and  told  him  he  had  six- 
teen days  from  service  to  appear,  and  from  the  conversation  so 
sworn  to  it  would  seem  that  defendant  must  have  known  the  writ 
was  a  summons  in  ejectment,  though  he  swore  to  the  contrary. 
The  plaintiffs  attorney's  statement  was  in  fact  materially  corrobo- 
rated by  the  affidavit  of  his  clerk. 

On  the  31  St  August  judgment  was  signed  for  want  of  appearance. 
No  suggestion  is  offered  by  defendant  that  this  was  too  soen.  On 
that  same  day  defendant  paid  plaintiff's  attorney  £4  5s.,  and  took 
a  receipt  intitled  in  the  Queen's  Bench,  and  in  the  cause  "on 
account  of  the  judgment"  It  did  not  appear  that  there  was  any 
other  cause. 

The  plaintiff's  attorney  issued  a  writ  of  possession  on  a  judg- 
ment, signed  in  the  form  given  in  the  schedule  to  the  C.  L.  P.  Act, 
1856,  which  awards  no  costs. 

It  would  appear,  but  it  was  not  very  distinctly  shown,  that  therer 
was  a  writ  of  fi.  fa.  also,  but  it  was  not  denied  that  costs  were 
taxed ;  nor  that  the  bailiff  levied  them,  professing  to  act  on  such 
writ ;  nor  was  it  denied  that  such  a  writ  issued. 

It  appeared  that  plaintiff's  attorney  alwajs  insisted  on  his  right 
to  recover  the  costs,  and  offered  defendant  to  let  him  again  into 
possession  on  payment  of  balance  of  rent  and  costs.  The  ejectment 
was  brought  against  the  defendant  as  tenant  of  the  plaintiff  for  a 
term  on  account  of  a  forfeiture,  and  the  £4  5s.,  as  well  as  £6, 
had  been  actually  paid  for  attorney's  and  sheriff!s  costs,  so  that 
the  £4  5s.  must  have  been  on  account  of  the  rent  after  this  judg- 
ment was  signed. 

Thus  treating  defendant  as  a  tenant  in  possession  at  that  mo- 
tion,  plaintiff  had  expressed  his  readiness  to  restore  defendant  to 
possession  on  payment  of  the  small  balance  of  rent.  The  writ  of 
possession  was  actually  executed  on  14th  September. 

Deapbb,  C.  J. — ^I  am  of  opinion  that  under  our  C.  L.  P.  Act  and 
Bale  92,  the  plaintiff  in  ejectment  may  on  an  affidavit  of  personal 
service  on  defendant,  or  upon  his  wife  on  the  prenuses,  sign  judg- 
ment without  any  order  f^m  a  Judge.  I  am  also  of  opinion  that 
in  such  a  case  there  is  no  warrant  or  aathority  for  taxing  cost* 
on  the  entry  of  such  judgment 
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The  judgment  in  this  case  is  only  for  possession,  not  for  costs, 
and  unless  Judgment  award  costs  they  cannot  be  taxed  as  a  part 
thereof.  The  judgment  in  this  case  is  therefore  regular.  On  the 
merits  I  am  very  doubtfol  whether  the  writ  of  hab.  fac.  pos.  ought 
to  haTO  issued. 

I  think  the  charge  of  deception  sufficiently  answered.  It  is  not 
clear  to  me  that  there  need  be  any  explanation  of  the  nature  and 
object  of  serrice  of  a  writ  of  ejectment  under  the  0.  L.  P.  Act,  any 
more  than  of  an  ordinary  writ  of  summons.  The  writ  is  plain, 
explicit,  and  intelligible.  I  incline  to  the  opinion  that  it  is  enough 
'  to  serre  it  without  explanation. 

The  228rd  section  of  our  Act  sanctions  a  service  on  the  wife  of 
the  tenant  in  possession. 

But  though  the  judgment  was  regular,  and  in  due  form  after 
the  issue  of  the  hab.  fac.  pos.,  the  receipt  of  £4  6s.  on  account 
looks  ytery  like  a  receipt  of  the  past  rent,  or  a  part  of  it,  and  so  as 
waiving  the.  forfeiture.  The  £4  6s.  was  no  part  of  the  costs,  for 
they  were  all  levied  on  the  fl.  fa.  afterwards. 

I  think  the  fi.  fit.  for  costs  clearly  irregular,  and  that  it  must  be 
set  aside  with  costs,  unless  the  parties  come  to  some  arrangement 
I  think  also  the  execution  of  the  bab.  fac.  pos.  should  be  set  aside, 
on  account  of  the  conduct  of  plaintiff's  attorney  in  recelTing  rent 
after  it  was  issued.     It  was,  I  think,  a  waiver 

The  action  of  ejectment  is  called  a  mixed  action,  but  it  would 
seem  that  practically  there  is  only  one  instance  in  which  it  can  so 
be  considered,  vis.:  in  oases  under  the  267th  section  of  the 
C.  L.  P.  Act,  1866,  and  even  then  I  apprehend  if  the  defendant 
do  not  appear,  and  the  claimant  is  not  prepared  with  evidence 
of  titie  he  might  waive  going  for  mesne  profits,  and  take  a  verdict 
under  the  237th  section  of  the  Act  In  all  other  cases  I  apprehend 
damages  must  be  recovered  in  an  action  for  mesne  profits.  Though 
the  C.  L.  P.  Act  gives  a  right  to  recover  costs  where  the  plaintiff 
obtains  a  verdict,  no  section  gives  a  tight  to  costs  where  there  is 
no  appearance,  and  the  form  of  such  judgment  given  in  the  sche- 
dule to  the  Act  does  not  contain  any  alludon  to  costs. 

Dvwwns*  Y.  Lawdbb. 

EJeeimtnt — Appearance — Amendment — Payment  of  Cotte. 
In  an  actioti  of  ^«etmeat  deftndant  yilM  be  admitted  to  amend  his  appearance  on 
pajrment  of  oosts,  irhera  he  haa  omitted  to  tie  the  Teqnlalte  notiee  of  title^  hot 
dufeodant  mnet  avail  himaelf  of  leave  to  amend  ivithin  a  reaaouable  time,  and 
If  plaintiff  reftaee  to  §tau  «r  neeim  the  amovnt  of  ooats  of  amendment  then 
amendment  maj  be  made  prior  to  payment  of  oo^ta. 

The  Chief  Justice  of  the  Common  Pleas  granted  a  summons  on 
defendant  to  show  cause  why  the  order  granted  to  defendant  for 
leave  to  amend  his  appearance  should  not  be  rescinded  on  the 
ground  that  the  defendant  had  not  availed  himself  of  the  said 
order  although  a  reasonable  time  for  so  doing  had  elapsed ;  and 
why  the  appearance  entered  should  not  be  set  aside  for  irregu- 
larity with  costs  and  the  plaintiff  be  allowed  to  sign  judgment,  on 
the  ground  that  the  appearance  was  not  accompanied  by  a  notice 
of  title  as  required  by  the  C.  L.  P.  Act,  1866. 

The  action  was  ejectment.  The  defendant  had  been  allowed  to 
amend  his  appearance  by  filing  with  it  a  notice  of  the  grounds  of 
his  defence.  He  had  made  an  affidavit  of  merits.  This  was  on 
80th  September. 

Plaintiff's  attorney  made  the  present  application  on  17th*  Octo- 
ber. His  affidavit  set  forth  that  the  ejectment  was  for  land  in 
Thorold,  County  of  Welland — that  defendant  had  taken  out  no 
appointment  to  tax  costs — that  the  costs  of  amendment  had  never 
been  paid,  but  that  defendant's  attorney  had  writen  to  him  to 
learn  the  amount  and  that  in  reply  he,  plaintiff's  attorney,  pro- 
posed to  him  to  allow  the  case  to  be  entered  for  trial  at  the  Assiies 
in  Hamilton.  That  the  writ  was  served  6th  Septomber,  and  that 
the  Assises  were  over  in  Welland — that  he  believed  defendant  had 
no  title  to  the  premises ;  that  he  had  sold  and  converted  the  stock 
and  property  on  the  farm  belonging  to  the  plaintiff,  to  the  amount 
of  several  hundred  dollars — that  the  defence  was  vexatious ;  that 
plaintiff  had  been  put  to  great  expense  and  loss  by  defendant's 
misconduct,  who  was  servant  of  plaintiff's  brother,  under  whom 
plaintiff  clumed.  That  defendant  after  disposing  of  the  property 
absconded,  leaving  his  wife  in  possession  who  wrongfully  refused 
to  give  up^possession,  and  that  great  loss  would  be  sustained  by 
plaintiff  if 'she  were  prevented  firom  trying  this  cause  during  the 
then  Assizes. 


Another  affidavit  was  filed  on  plaintiff's  part  on  21  st  October,  to 
the  effect  that  no  appointment  or  notice  of  taxation  of  costs  of 
plaintiff's  application  to  set  aside  appearance  as  irregulsr,  had 
been  served  on  the  agents  of  plaintiff's  attorney  in  Toronto,  nor 
had  such  costs  been  taxed  or  agreed  upon  by  said  agents,  or  paid 
or  tendered  to  them. 

On  the  other  side  defendant's  attorney  made  affidavit,  (28th  Oct) 
that  immediately  on  being  advised  (not  saying  when  that  was) 
that  the  summons  to  set  aside  his  appearance  was  discharged,  and 
that  he  was  allowed  to  amend  on  paying  the  costs  of  plaintiff's 
application,  he  wrote  to  the  plaintiff's  attorney  stating  what  tho 
nature  of  the  defence  was  and  begging  to  know  the  amount  of  the 
costs,  that  he  might  pay  them  and  make  the  amendment  which  he 
could  not  regularly  do  without  paying  the  costs.  That  plaintiff's 
attorney  eent  an  anemer  rrfuting  to  receive  the  costs,  and  stating  that 
he  would  oppose  the  amendment  unless  defendant's  attorney  would 
consent  to  change  the  venue  to  Hamilton ;  that  bo  refused  this — 
that  he  has  since  made  the  amendment  by  filing  the  requisite 
notice ;  that  he  is  ready  and  willing  and  always  has  been  to  pay 
the  costs  as  soon  as  he  could  find  out^their  amount,  and  tiie  proper 
person  to  receive  them. 

RoBiMsoit,  C.J.-The  Assizes  for  the  County  of  Welland  commenced 
on  6th  October.  The  summons  of  Draper,  C.  J.,  to  set  aside  the 
appearance  was  discharged  by  him  on  80th  September,  on  conditioa 
of  defendant  paying  the  costs  of  application  and  amending.  I  see 
no  terms  imposed  as  to  defendant's  taking  short  notice  of  trial. 

It  was  then  too  late  for  plaintiff  to  give  notice  of  trial  for  the  County 
of  Welland  where  the  land  lies  and  where  the  venue  was  necessarily 
laid.  So  it  was  plaintiff's  own  application  for  irregularity  that 
threw  him  over  the  Assizes.  He  might  have  waived  that  and 
gone  to  trial  taking  the  same  chance  that  plaintiff  always  had  before 
in  ^ectment  of  bSng  able  to  meet  any  defence  that  might  be  set 
up  on  the  trial. 

He  wishes  now,  it  seems  to  me,  to  rqpur  this  oonsequenoe 
which  be  has  brought  upon  himself  by  coercing  the  defendants  to 
agree  to  change  the  venue,  and  to  that  end  applies  to  discharge  the 
order  made  on  80th  September  allowing  defoida&t  to  amend,  and 
to  havo  the  defendant's  appearance  set  aside  as  kregular,  which 
will  enable  him  to  sign  judgment,  and  that  will  render  a  trial 
unnecessary. 

But  plaintiff  should  either  haye  allowed  the  irregolarity'to  pass 
as  it  was  on  the  eve  of  the  Assizes,  rather  than  run  the  risk  of 
having  the  cause  thrown  oyer,  or  should  havo  seen  that  defendant 
was  placed  under  terms  of  short  notice  of  trial  when  he  was 
allowed  to  amend.  I  am  not  inclined  to  encourage  the  attempt  of 
the  plaintiff  to  gain  his  end  by  management,  viz.,  by  refusing  tho 
reasonable  request  to  know  the  amount  of  his  costs,  and  declin- 
ing to  receive  costs,  and  then  complaining  that  they  were  not  paid 
or  tendered  to  him. 

But  on  the  other  hand,  if  the  defendant  having  asked  for  the 
amount  of  costs  and  offered  to  pay  them,  oonsiderad  that  ho  was 
relieved  by  the  answer  he  received,  f^om  the  necessity  of  following 
the  ordinary  practice  of  taking  out  an  appointment  to  tax  he 
should  then,  without  delay,  haye  amended  his  appearance,  and  so 
the  cause  would  have  been  at  issue  and  the  plaintiff  would  have 
been  in  a  condition  to  make  sncb  further  application  to  the  Court 
as  he  might  be  advised  in  regard  to  the  plan  of  trial,  and  it  may 
bo  that  t]be  Court  under  the  oircamstanoes  of  the  case  would  have 
acceded  to  his  applioation. 

No  notice  has  been  taken  of  the  plaintiff's  affidavit  which 
charges  him  with  wasting  the  property  upon  the  place  while  this 
action  is  pending. 

As  it  stands,  the  amendment  seems  to  have  been  made,  but 
nearly  a  month  after  it  was  allowed,  and  not  regularly  made  as 
plaintiff  allege^  for  want  of  payment  of  costs.  But  I  eannot  allow 
that  plaintiff,  siter  what  has  passed  respecting  the  costs,  can  com- 
plain of  that. 

If  defendant  could  have  paid  them  in  time  after  the  order  to 
admit  of  plaintiff's  giving  proper  notice  of  trial,  then  plaintiff's 
case  would  be  difibrent,  but  that  was  impossible ;  so  on  the  whole, 
I  shall  order  that  defendant  pay  the  costs  of  the  amendment  witiiin 
ten  days,  otherwise  this  summons  to  be  made  absolute. 

Order  accordingt/. 
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Babbbb  XT  AL  AsBiaxxvs  or  SHiRirr  or  Ebbex,  y.  St. 
Amoxi,  Woodbkidos,  akd  Ellib. 

Bail  to  the  limit§ — Allowance  of  bond — Staying  proeteding9  agavMt 

Bail, 

Bsll  to  tbe  limitfl  had  been  given  under  lec.  902,  0.  L.  P.  Act,  1856.  The  hall 
omitted  to  have  tbe  bond  allowed  by  tbe  Oonnty  Court  Jndfce  within  thirty 
days,  as  raquired  by  section  25  of  C.  L.  P.  Aet,  1867,  and  plaintiflh  took  an 
a^gnment  of  the  bail  bond  and  brought  an  action  nncm  it.  The  bail  applied 
to  stay  prooeedlnga  upon  their  getting  the  hiJl  bond  aUowed  and  on  payment  of 
eoste.  Btay  of  proceedtnge  refued  bat  leave  given  to  apply  to  ftill  ooiart  after 
verdict. 

SommoaB  isBved  9th  March,  1868,  on  plaintiffB  to  shew  caose 
why  farther  proceBdings  in  this  cause  shoald  not  be  Btayed  npon 
condition  that  the  bail  bond  sned  npon  be  allowed  by  the  Judge  of 
iihe  County  Court  of  Ebboz,  and  why  farther  time  should  not  be 
given  to  get  such  ball  bond  allowed  on  payment  of  costs  and  such 
other  terms  as  to  the  Judge  may  se(»m  proper. 

On  20th  NoTeraber,  1857,  these  plaintiffs  had  tbe  defendant  St 
Amone  arrested  on  a  ca.  sa.  issued  on  a  judgment  obtained  by 
th^m  against  him,  and  on  the  same  day  the  sheriff  admitted  him  to 
the  limits,  haying  taken  a  bond  from  him,  and  these  two  other 
defendants  in  this  cause  as  his  securities,  that  he  would  not  depart 
tiie  limits,  and  **  also  Hn  the  usual  form)  that  he  would  within  80 
days  of  the  deliTcry  of  said  bond  to  the  sheriff  cause  and  procure 
the  said  bond,  or  that  to  be  substituted  for  the  same  according  to 
the  proTisions  of  the  C.  L.  P.  Act  to  be  allowed  by  the  Judge  of 
the  County  Court  of  Essex,  and  such  allowance  to  be  endorsed 
thereon  by  the  said  Judge."  And  the  defendants  were  charged  with 
a  breach  of  the  conditon  of  the  bend  in  this, — "  That  the  defend- 
ants did  not  within  thirty  days  from  the  delitery  of  the  said  bond 
to  the  sheriff  cause  and  procure  the  said  bond,  to  be  allowed  by  the 
Judge  of  the  County  Court,'*  and  did  not  priKure  such  or  any  allow- 
ance of  said  bond  to  be  indorsed  apon  said  bond  by  the  said  Judge 
•8  required  by  the  condition,  &o. 

The  deelaratlon  then  stated  the  assignment  of  the  bond  by  the 
sheriff. 

The  defendants'  attorney  made  affidaTit  that  the  declaration  in 
this  cause  was  serred  26th  Feb.,  1858.  That  when  the  bail  bond 
was  given  he  was  instmotod  by  the  defendants  in  the  original 
action  as  their  attorney  to  have  the  bail  bond  allowed  within  the 
thirty  days  aooording  to  the  Statute.  That  he  was  shortly  after- 
wards  obliged  to  be  absent  fh>m  his  oflftce,  and  that  while  he  was 
so  away,  the  time  for  procuring  the  same  to  be  aUowed  elapsed, 
and  his  clerks  had  omitted  to  attend  to  it  That  this  action  was 
in  conBoquence  brought  that  the  defendant,  St  Amone,  abided 
by  all  the  other  conditions  of  the  bond,  (and  no  other  breach  is 
alleged.)  That  the  plaintiffs  had  not  been  in  any  way  damnified 
by  Uie  failare  and  neglect  of  the  defendants'  attorney.  Tbat  he 
was  not  fuUy  aware  of  the  plaintiffs'  course  until  tbe  service  of  the 
dedaration  in  this  cause,  and  has  taken  no  steps  since  such  uer- 
Tice  before  making  this  application.  That  the  application  was 
truly  made  on  the  part  of  the  bail  at  their  expense  and  for  their 
indemnity  only  and  without  oollnsion  with  the  other  defendant 

The  ea.  sa.  was  endorsed  to  levy,  £105  Is.  8d.  The  bail  bond 
was  assigned  6th  Feb.,  1858.  This  action  was  commenced  the 
next  day  and  declaration  filed  22nd  Feb.,  1858. 

The  plaintiffs'  attorney  made  affidavit,  that  on  the  20th  Feb., 
1858,  he  received  a  letter  fkH>m  the  defendants'  attorney  saying 
that  he  supposed  the  plaintiffs  were  bringing  this  action  for  not 
having  the  bond  allowed  within  thirty  days — ^that  it  was  his  neg- 
lect— that  if  his  clients  had  not  been  damnified  as  he  thought  they 
had  not,  he  hoped  he  would  not  put  him  to  the  costs  of  a  judgment 
in  which  the  plaintiff  would  only  get  nominal  damages ;  in  answer 
to  which  he  stated  that  he  considered  the  bail  would  be  liable  to 
to  the  sheriff  for  the  whole  debt.  And  that  on  the  8th  March, 
1858,  the  defendants'  attorney  again  wrote  to  him  (the  declaration 
having  in  the  meantime  been  served)  that  he  had  been  so  busy 
that  he  found  he  had  omitted  to  plead,  and  asking  him  to  give 
time— saying  that  he  would  take  any  notice. 

RoBTNSOH,  C.  J. — ^The  defendants  in  this  cause  were  very  remiss 
in  taking  no  step  to  have.the  bond  allowed :  f^om  20th  Nov.,  when 
it  was  given  to  5th  Feb.,  when  it  was  assigned,  and  in  making  no 
effort  as  it  appears  to  stay  proceedings  for  some  time  after  process 
gierved  against  themselves,  nearly  a  month  I  think.    Also  the 


defendants'  attomey  asked  for  time  to  plead,  and  has  offered  to 
take  any  notice  of  trial.  Under  these  cirenmstances  I  shall  net 
interfere  with  the  action  going  on,  because  if  the  plaintiff  should 
be  held  entitled  to  recover  for  the  whole  debt ;  and  if  the  court 
or  a  Judge  has  under  the  last  Act  20  Vic,  o.  57,  no  discretion  to 
stay  proceedings  the  plaintiffs  will  have  lost  a  trial  by  their  action 
being  stayed  and  might  possibly  lose  their  debt  What  they  are 
entitled  to  recover  must  be  determined  hereafter.  It  seems  to  me 
that  oar  Act  of  1857  places  this  matter  on  a  singular  footing.  The 
limits  are  in  the  eye  of  the  law  a  part  of  the  gaol,  and  while  ih« 
debtor  is  on  the  limits  the  plidntiff  has  no  right  to  complain  (or 
rather  had  not  until  the  last  Act  was  passed  in  1857.)  The  pro- 
visions in  the  former  Acts  were  to  make  the  sheriff  secnre  in 
allowing  the  limits  immediately  without  keeping  the  debtor  in 
dose  custody  until  the  recognisance  was  allowed.  But  the  statute 
of  1857  places  the  matter  entirely  on  another  footing  by  expressly 
directing  it  to  be  made  a  condition  of  the  bond  that  the  debtor 
shall  within  thirty  days  procure  the  bond  to  be  allowed,  and 
further  in  making  the  breaob  of  that  condition  a  ground  for  assign- 
ing the  bond  to  the  plaintiff  in  the  action  and  gives  him  the  same 
remedy  upon  it  as  in  case  of  an  assignment  of  the  bond  for  any 
other  breach.  And  the  effect  of  this  will  probably  be  found  to 
be  that  the  plaintiffs  may  recover  damages  to  the  same  extent  as 
if  the  debtor  had  wholly  escaped  from  custody:  for  the  805th 
section,  cap.  48  19  Vic,  relieves  the  sheriff  from  all  responsibility 
for  the  prisoner's  custody  after  he  has  assigned  the  boud. 

I  discharge  this  summons  with  costs  to  be  costs  in  the  cause ; 
for  I  do  not  dearly  see  my  way  in  interfering  with  the  operation 
of  the  statute,  but  I  allow  the  defendants  to  move  after  verdict 
to  stay  ftirther  proceedings  upon  terms.  And  the  court  will  tben 
determine  whether  they  have  any  discretion  in  such  cases,  especi- 
ally after  the  bond  has  been  asdgned.  If  they  shall  think  they 
cannot,  there  will  seem  to  be  strong  reasons  for  some  modifica- 
tions of  the  enactments  on  this  subject. 

Vide  C.  L.  P.  Act,  1856,  sections  802,  808,  804,  805,  806  \  C.  L. 
P.  Act,  1857,  section  26.     . 


MnrxB  T.  HnvoHiHsoir. 


Wbere  a  Plaintiff  la  required  to  give  aeciulty  for  coets,  tbe  Obnrt  wfll  not  aUow 
hifl  attorney,  (or  partner,  or  botb)  in  l^e  eaoae  to  glre  tbe  eecarlty. 

The  PlaintUTs  attorney  and  his  partner  gave  a  bond  for  the  se- 
curity, of  the  suit,  which  bond  was  allowed  by  the  Master  of  the 
Court  of  Common  Pleas.  The  Defendant's  attorney  obtained  a 
summons  to  set  aside  the  allowance  of  the  bond,  on  the  ground 
that  it  was  contrary  to  the  practice  of  the  Court 

McMiehealf  In  support  of  order  contended  that  on  the  same  prin 
ciple  that  an  attorney  was  not  allowed  as  bail  to  the  action,  he 
should  not  be  allowed  to  give  security  for  costs.     He  referred  to  • 
decision  of  Macaulay,  late  Chief  Justice  which  had  not  been  repro- 
ted,  but  was  in  favor  of  order. 

8.  M.  Jarvit  shewed  cause. 

BiCHABDs,  J.— There  is  no  doubt  that  an  attorney  cannot  Justify 
as  bail  to  the  action ;  it  is  said  in  some  places  that  this  is  to 
protect  the  attorney  from  the  importunity  of  his  client,  &o.,  and  if 
he  choose  to  become  bail  and  is  not  objected  to,  he  is  liable.  I 
have  no  doubt  he  is  estopped  by  his  own  act  in  becoming  bail  from 
denying  his  liability.  On  the  other  point  however,  the  esriiest 
rule  which  I  can  find  on  the  subject  was  made  by  B.  E.  in  Mich- 
aelmas Term,  1654 ;  see  2  Douglas,  466.  **  It  is  ordered  that  for 
the  prevention  of  maintenance  and  brocage  no  attorney  bo  lessee  in 
ejectment,  nor  bful  for  a  Defendant  in  this  Court  in  any  action." 
It  has  been  held  that  tbe  rule  extends  to  the  partners  and  clerks  of 
another  attorney  not  the  attorney  of  defendant  as  being  within  the 
spirit  of  the  rule.  If  the  object  of  the  rule  be  to  prevent  mainte- 
nance it  wonld  extend  as  well  to  being  security  for  costs  as  to  being 
bail  to  the  action.  I  am  not  aware  of  any  express  decision  by  the 
Courts  of  Common  Law  in  England  on  the  subject  On  referring 
to  the  Master  of  the  Court  of  Common  Pleas  he  states  tbat  the 
subject  was  brought  before  Chief  Justice  Macaulay  in  a  ease  in 
which  Mr.  Jarvis  the  PlaintiiTs  attorney  was  concerned,  and  that 
after  taking  time  to  consider,  he  prepared  a  written  judgment  in 
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which  he  came  to  the  conolasion  that  the  Plaintiff's  attorney  coald 
not,  if  objected  to,  be  approved  aa  sufficient  secaritj  for  costs.  Mr. 
Jarris  on  being  referred  to  recollected  the  case,  and  that  this  de- 
cision was  against  himself,  stated  that  it  ought  not  to  bind  as  it 
had  not  been  reported.  The  cases  of  Panton  ▼.  Labertouche,  and 
Gauteaume  t.  same  defendant,  reported  in  12  L.  J.  N.  S.  433, 
and  7  Jarist  689,  decided  before  the  Lord  Chancellor,  shew  that  the 
attorney  is  not  good  security  for  costs  in  equity,  and  are  decided 
on  what  is  there  assumed  to  be  the  rule  at  Common  Law.  It  is 
is  probable  that  the  reason  why  we  have  no  reported  cases  at  Com- 
mon Law  on  this  point  in  England  is  that  the  masters  there  never 
approve  of  an  attorney  as  security  for  costs.  I  think  that  the  rea- 
son of  the  rule  for  exdnding  an  attorney  as  bail  to  the  action  ap. 
plies  equally  to  his  being  excluded  aa  security  for  costs  in  a  suit 
in  which  he  is  attorney.  And  as  the  same  principle  would  apply 
to  Chancery,  I  think  the  oases  referred  to,  as  well  as  the  decision 
of  C.  J.  Macaulay  are  authorities  on  the  point,  and  will  therefore 
make  an  order  to  the  effect  required. 
Allowance  of  sufficiency  of  bond  set  aside. 


JUDICIAL    COMMITTEE   OF  THE   PRIVY 

COUNCIL. 

GiLMOUR  Y.  Supple.* 

J.  S.,  of  Qnebec,  entored  into  a  oontnet in  writing  for  the  sale  to  "A.  O.  k  Go.,  of 
m  raft  of  tlmbar,  the  qaantity  about  71,000  feet,  to  be  deliTered  at  Indian  Cove 
booms  price  for  the  whole  7^d  per  foot."  Before  the  contract  was  etgned,  the 
raft  waameaanred  by  a  public  officer,  and  a  spedflcation  made  by  him  ehowiog 
^he  oontenta  of  each  loir,  and  making  a  total  of  71.443  faet.  was  given  to  the  buy- 
er. The  raft  was  towed  to  the  anKiinted  pUoe  of  dellTory,  and  notice  of  its  ar- 
rival given  to  the  servants  of  the  buyer,  who  assisted  in  fiutenlng  it  to  the 
twoms.  A  storm  arose  In  the  nixht,  by  which  the  raft  was  brcAen  to  pieces  and 
(lijiper»«d.    An  action  was  brought  by  J.  8.  to  recovw  the  Talae  of  the  raft. 

27«id,  by  the  Jodirial  Oommittee,  affirming  the  Judgment  of  the  Court  of  Error 
and  Appeal  of  Dpper  Canada,  that  as  no  act  remained  to  be  done  by  toe  eeller, 
am  hia  own  behalf  or  for  the  buyer,  nor  anything  in  which  both  were  to  concur, 
i-he  property  in  the  goods  had  wholly  passed  to  the  buyer,  and  the  loss  must 
\x  borne  by  him. 

This  was  an  appeal  from  the  Court  of  Error  and  Appeal  in 
Upper  Canada.  The  facts  of  the  case  are  fully -stated  in  the  Judg- 
ment. 

Sir  F.  Kelljft  Q.  C,  Wede,  Q.  (7.,  and  W.  Murray,  for  the  ap- 
pellant. 

SiU,  Q.  C.y  and  Uhthank,  for  the  respondent. 

The  following  cases  were  referred  to ; — Logan  t.  Lemeaurier,  6 
Moore,  P.  C.  C.  116  ;  Simtnont  t.  Swift,  6  B.  &.  C.  867;  Wallace  r. 
Meyer,  Q  East,  614;  Acraman  t.  Morris,  4  C.  B.  449;  Shepley  v. 
Davit,  5  Taunt,  617;  Buek  y.  Daina,  2  M  &  S.  897;  Taruleyr. 
Turner,  2  Bing.  N.  C.  151 ;  Rhode  ▼.  Thwaites,  6  B.  &  C.  888 ;  Swan^ 
Vfick  T.  Sothern,  9  A.  ft.  E.  895  Startup  ▼.  Maedonald,  6  M.  &  G. 
698;  Hansen  t.  Meyer,  6  East,  614;  Rugy  ▼.  Minett,  11  East,  622. 

The  Right  Hon.  Sib  C.  Cbbsswbll  : — This  was  an  appeal  from 
the  Court  of  Error  and  Appeal  of  Upper  Canada.  The  action  was 
brought  originally  in  the  Court  of  Common  Pleas  by  Supple  ogainst 
Gilmour.  The  first  count  of  the  declaration  alleged,  that  in  con- 
sideration that  the  plaintiff  would  sell  and  deliver  to  the  defendant 
a  raft  of  timber,  then  lying  at  Carouge,  containing  about  71,000 
feet,  and  deliver  the  same  at  lodian  Cove  booms,  at  the  price  of 
7}d.  per  foot,  amounting  to  £2307  Is.  7d.,  defendant  undertook 
to  pay  for  the  same  one-third  in  cash,  one-third  at  sixty  days,  and 
one-third  at  ninety  days  from  the  delivery.  Averment,  delivery  at 
Indian  Cove  booms  and  non-payment 

Connt  for  goods  sold  and  delivered. 

Plea,  non  ateumpait. 

Secondly.  To  the  first  count  that  plaintiff  did  not  deliver  the 
raft 

At  the  trial  the  plaintiff  gave  in  evidence  that  he  was  possessed 
of  a  raft  of  timber  lying  at  Carouge,  and  that  on  the  20th  of  Octo- 
ber, 1853,  he  entered  into  a  contract  in  writing  with  the  defendant 
in  these  words : — *'  Sold  Allan  Gilmour  &  Co.,  a  raft  of  timber  now 

*  Befbre  the  Right  Ron.  T.  Pemberton  Leigh,  the  Bight  Hon.  Sir  X.  Ryan,  the 
Right  Hon.  Sir  J.  Dodsoo.  and  the  Right  Hon.  Sir  0.  Oresswell. 


at  Carouge,  containing  white  and  red  pine,  the  quantity  about 
71,000  feet,  to  be  delivered  at  Indian  Cove  booms;  price  for  the 
whole,  7f  d  per  foot ;  payments,  one-third  cash,  sixty  and  ninety 
days'  date. 

"John  Supflb, 
"  A.  C.  &.  Co. 
"Quebec,  Oct  20,  1858." 

The  contract  was  written  by  the  defendant,  and  signed  by  him 
"A.  G.  k  Co.,  and  by  plaintiff,  "John  Supple."  He  also  proved 
that  before  the  contract  was  made,  the  raft  had  been  measured  for 
him  by  an  officer  appointed  under  a  Canadian  Act,  by  whom  a 
specification  was  made  out  showing  the  contents  of  each  log,  and 
making  a  total  of  71,443  feet  That  specification  was  given  by 
the  plaintiff  to  the  defendant  before  the  contract  was  made ;  he 
therefore  knew  what  quantity  of  timber  the  seller  would  charge 
him  with,  notwithstanding  the  form  of  the  written  contract,  which 
left  it  unascertained.  The  defendant  retained  the  specification, 
and  sent  it  over  to  Indian  Cove,  where  he  had  booms  and  an  estab- 
lishment for  receiving  and  storing  timber.  The  evidence  showed 
it  to  be  usual  for  purchasers  of  r^ts  sometimes  before,  sometimes 
after  they  were  placed  within  the  booms,  to  check  over  the  logs 
received  with  the  specification  previously  delivered  to  see  that  they 
correspond  with  it,  but  there  was  no  evidence  of  its  being  usual 
to  measure  the  contents  of  each  log  to  ascertain  the  number  of 
feet  contained  in  it  It  was  also  proved  that  delivery  at  a  boom, 
meant  delivery  outside  the  boom.  The  raft  was  towed  down  the 
river  from  Carouge,  or  Cap  Rouge,  to  Indian  Cove  (about  eight 
miles),  by  a  steamboat  employed  by  the  plaintiff;  one  of  his  men 
went  with  it,  and  at  Indian  Cove  gave  notice  to  the  defendant's 
servants  there  that  it  had  arrived,  and  they  together  fastened  it 
outside  the  booms.  There  was  conflicting  evidence  as  to  whether 
possession  of  the  raft  was  giving  up  by  the  plaintiff's  servant,  and 
taken  by  the  defendant's.  In  the  night  a  storm  arose,  the  raft 
was  broken  up  and  dispersed,  and  a  great  portion  of  it  lost  The 
judge  told  the  juxy  that  if  there  was  an  actual  delivery  to  the  de- 
fendants servants,  and  taking  possession  by  them,  the  plaintiff  wa^ 
entitled  to  recover,  but  that  otherwise  they  should  find  for  the  de- 
fendant. The  jury  found  for  the  plaintiff.  The  defendant  moved, 
in  pursuance  of  leave  reserved,  for  a  non-smt,  or  verdict  for  de- 
fendant, on  the  gpround  that  there  could  be  no  delivery  or  accept- 
ance of  the  property  sold  sufficient  to  sustain  the  action,  while 
anything  remained  to  be  done  in  order  to  ascertain  the  quantity 
or  price ;  that,  according  to  the  terms  of  the  contract,  and  the 
evidence,  it  was  necessary  that  there  should  have  been  a  counting 
or  examination  of  the  contents  of  the  raft  after  its  arrival  at  the 
defendant's  booms,  before  there  could  have  been  such  a  delivery 
or  acceptance  as  the  plaintiff  was  required  to  prove,  and  that  such 
counting  or  examination  never  having  taken  place,  there  was  no 
delivery  or  acceptance.  It  was  also  contended  that  the  verdict 
was  against  evidence,  but  it  is  not  now  necessary  to  consider  that 
question,  it  being  admitted  that  if  the  property  was  changed,  the 
verdict  must  stand.  A  rule  to  show  cause  was  granted,  and,  after 
argument,  discharged.  The  defendant  then  appealed  to  the  Court 
of  Error  and  Appeal,  but  the  judgment  of  the  Court  of  Common 
Pleas  was  affirmed,  and  the  appeal  dismissed.  From  that  judg- 
ment the  defendant  appealed  to  her  Majesty  in  Council,  and  here, 
as  in  the  Canadian  Courts,  it  was  contended  that  by  virtue  of  this 
contract  and  the  acts  done  in  pursuance  of  it  the  property  in  the 
raft  did  not  vest  in  the  defendant  hut  was  still  in  the  seller,  and 
at  his  risk,  when  the  loss  happened. 

It  is  impossible  to  examine  the  decisions  on  this  subject  without 
being  struck  by  the  ingenuity  with  which  sellers  have  contended 
that  the  property  in  goods  contracted  for  had  or  had  not  become 
vested  in  the  buyers,  according  as  it  suited  their  interest ;  and 
buyers,  or  their  representatives,  have,  with  equal  ingunity,  en- 
deavoured to  show  that  they  had  or  had  not  acquired  the  property 
in  that  for  which  they  contracted ;  and  judges  have  not  unnaturally 
appeared  anxious  to  find  reasons  for  giving  a  judgment  which 
seemed  to  them  most  consistent  with  natural  justice.  Under  such 
circumstances  it  cannot  occasion  much  surprise  if  some  of  the  nu- 
merous reported  decisions  have  been  made  to  depend  upon  very 
nice  and  subtle  dUlinctions,  and  if  some  of  them  should  not  ap- 
pear altogether  reconoileablo  with  each  other.  Nevertheless,  we 
think  that  in  all  of  tkem  certain  rales  and  prinqiplea  have  been  re- 
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eognized,  by  the  application  of  which  to  this  case  we  may  be  en- 
able to  arrive  at  a  correct  judgment  upon  it. 

By  the  law  of  England,  by  a  contract  for  the  sale  of  specific 
ascertained  goods,  the  property  immediately  Tests  in  the  buyer, 
and  a  right  to  the  price  in  .the  seller,  uuless  it  can  be  shown  that 
such  was  not  the  intention  of  the  parties.  Various  circumstances 
have  been  treated  by  oar  courts  as  sufficiently  indicating  such  con- 
trary intention.  If  it  appears  that  the  seller  is  to  do  something 
to  the  goods  sold  on  his  own  behalf,  the  property  will  not  be 
changed  until  he  has  done  it,  or  waived  his  right  to  do  it  The 
case  of  Hanton  and  another,  aatigneti  of  Wallace  t.  Meyer,  one  of 
the  earliest  reported  on  this  subject,  furnishes  an  instance  of  this 
kind.  Meyer  had  a  quantity  of  starch,  weight  unknown,  lying  in 
the  warehouse  of  a  third  person.  A  broker  employed  by  Wallace 
purchased  the  whole  of  the  starch  of  Meyer,  more  or  less,  what- 
ever it  was,  at  £6  per  cwt. ;  it  was  in  papers ;  the  weight  was  to 
be  afterwards  ascertained,  at  the  price  aforesaid.  The  mode  of 
delivery,  in  such  cases,  was  stated  to  be  as  follows:  <'  The  seller 
gives  the  buyer  a  note  addressed  to  the  warehouse-keeper,  to 
weigh  and  deliver  the  goods  to  the  buyer.  This  note  is  taken  to 
the  warehouse-keeper,  and  is  his  authority  to  weigh  and  deliver 
the  goods  to  the  vendee."  Such  a  note  was  given;  and  on  two 
several  days  the  warehouse-keeper,  in  pursuance  of  it,  weighed 
and  delivered  21cwt.  Iqr.  61b.,  and  15owt.  Iqr.  41b.  Before  the 
residue  had  been  weighed  or  delivered,  Wallace  became  bankrupt, 
and  Meyer  then  took  it  away  from  the  warehouse,  and  the  assignees 
of  Wallace  sued  him  in  trover  for  it.  The  Court  held  that  they 
could  not  recover,  for  that  the  particular  terms  of  the  contract 
made  weighing  a  condition  precedent  to  the  absolute  vesting  of  the 
property,  and  that  the  seller  did  not,  by  weighing  and  delivering 
part,  waive  the  preliminary  act  of  weighing  in  respect  of  any  part 
of  the  commodity  contracted  for.  The  only  authority  given  to 
the  warehouse-keeper  was  to  weigh  and  deliver,  and  unless  he 
weighed  he  had  no  authority  to  deliver.  But  it  would  seem  that 
if  the  warehouse-keeper  had  been  authorised  to  deliver  without 
weighing,  and  possesion  had,  under  that  authority,  been  given  to 
the  purchaser,  the  property  would  have  vested  absolutely  in  him, 
and  the  seller  would  have  waived  his  right  to  weigh  before  delivery. 

Another  rule  msy  be  extracted  from  the  case  of  Rugg  v.  Minett, 
vis.,  that  where  the  seller  is  to  do  some  act  for  the  benefit  of  the 
buyer,  to  place  the  goods  sold  in  a  state  to  be  delivered,  until  he 
he  has  done  it,  the  property  does  not  pass.  In  this  case  it  was  for 
the  interest  of  the  seller  to  contend  that  it  did  pass.  The  circum- 
stances were  as  follows : — A  quantity  of  turpentine,  in  casks,  was 
sold  by  auction,  for  the  defendant,  in  whose  warehouse  it  was 
lying.  The  casks  were  marked  as  of  a  certain  weight ;  and  it  was 
agreed  that  they  should  be  taken  at  that  weight ;  but  it  was  fur- 
ther agreed  that  they  should  be  filled  up  by  the  seller.  The  plain- 
tiff bought  thirty  casks  and  paid  money  on  account.  Twenty  casks 
were  afterwards  filled  up  by  the  warehouseman  of  the  defendant ; 
but  before  the  other  ten  could  be  filled,  the  whole  were  consumed 
by  fire.  It  was  held  that  the  property  in  the  twenty  passed,  but 
not  in  the  ten ;  and  the  loss  must  be  borne  by  the  parties  respec- 
tively in  those  proportions. 

So,  also,  if  an  act  remains  to  be  done  by,  or  on  behalf  of  both 
parties  before  the  goods  are  delivered,  the  property  is  not  changed ; 
of  which  Wallace  v.  Breeda^  18  East,  592,  furnishes  an  instance, 
where  Lord  EUenborough  observed,  that  the  courts  had  frequently 
laid  hold  of  such  circumstances  as  existed  in  that  case  to  retain 
the  property  in  favour  of  an  unpaid  seller ;  end  that  rule  was  act- 
ed upon  by  the  Court  of  Queen^s  Bench  in  Simmont  v.  Swifl,  5  B. 
&  C,  857,  which  was  an  action  for  the  price  of  a  stack  of  bark, 
sold  at  £9  5s.  per  ton  of  21  cwt.  It  appeared  that,  after  the  sale, 
it  was  agreed  between  the  parties  that  the  bark  should  be  weighed 
by  two  persons,  one  of  whom  was  named  by  the  seller,  the  other 
by  the  buyer.  Part  was  weighed  and  delivered;  the  rest  was 
much  damaged  by  a  flood  before  it  was  weighed,  whereupon  the 
buyer  refused  to  take  it.  The  Court  held  that,  as  the  bark  was  to 
be  weighed  before  delivery  to  ascertain  the  price,  and  that  act 
had  not  been  done,  the  property  remained  in  the  seller,  and  that 
he  must  bear  the  loss.  There,  by  express  agreement  between 
them,  both  parties  were,  by  their  agents,  to  take  part  in  the  act 
of  weighing.  But  the  case  of  Logan  v.  Lemesurier  was  principally 
relied  on  by  the  counsel  for  the  appellant     The  contract  was  in 


these  terms : — "  Hart,  Logan,  and  Co.  of  Montreal  sell  Le  Mesurier, 
Routh,  and  Co.  of  the  same  place  buy,  a  quantity  of  red  pine  tim- 
bei,  the  property  of  Thomas  Durrell,  L.  C,  but  under  the  control 
of  the  sellers,  now  lying  above  the  rapids,  near  the  Chaudiere 
Falls,  Ottawa  river,  and  stated  by  Thomas  Durell  to  consist  of 
1391  pieces,  measuring  50,000  feet,  more  or  less,  deliverable  at 
Quebec,  on  or  before  the  15th  of  June  next,  and  payable  by  the 
purchasers'  promissory  notes  at  90  days*  date  from  this  dute,  at 
the  rate  of  9^d.  per  foot  measured  off.  Should  the  quantity  turn 
out  more  than  above  stated,  the  surplus  to  be  paid  for  by  the  pur- 
chasers at  9}d.  per  foot  on  delivery ;  and  should  it  fall  short,  the 
difference  to  be  reminded  by  the  sellers. — Signed,  &c.  To  be  de- 
livered at  Mr.  B.  Farlin's  booms  at  Sillery  Cove,  Quebec"  The 
raft  was  sent  to  Quebeo'  and  broken  up  by  a  storm  before  posses- 
sion was  given  to  or  taken  by  defendant 

On  the  one  hand,  it  was  contended  that  the  property  passed  by 
the  contract ;  on  the  other,  that  it  was  not  to  become  vested  in  the 
defendant  until  the  timber  was  measured  off  at  Quebec.  Lord, 
Brougham,  in  expressing  the  opinion  of  the  Judicial  Committee, 
gives  the  remit  of  bis  obeervatiyns  on  the  contract  in  these  worda 
(6  Moore  P.  C.  C.  183)  :— .<<  Taking  the  whole  of  these  terms  to- 
gether, it  appears  to  us  that  until  the  measurement  and  delivery 
was  made  the  sale  was  not  complete,  there  being  nothing  in  the 
terms  to  show  an  intention  that  the  property  should  pass  before 
the  measurement ;  but,  on  the  contrary,  the  intention  rather  ap- 
pearing to  be  that  the  transfer  should  be  postponed  until  the 
the  measurement  of  the  delivery."  And  again,  at  p.  184  he  says 
**  taking  the  whole  of  the  terms  together,  it  appears  to  us  that 
the  first  part  of  the  contract,  selling  an  ascertained  chattel  for 
an  ascertainable  sum  (and  which,  if  it  stood  alone,  would  pass  the 
property,)  actually  paid  upon  an  hypothesis  or  estimate,  is  con- 
trolled by  the  subsequent  part  of  the  contract  providing  for  the 
possession,  carriage,  measurement  and  delivery  all  by  the  seller" 
and  further  on  '*  the  measurement  was  to  be  made  after  the  deliv- 
erv  at  Quebec,"  and  upon  that  clause  in  the  oontract  the  decision 
evidentiy  turned. 

That  case  differs  very  materially  from  the  present.  In  this  case 
the  terms  of  the  written  contract  do  not  show  that  any  future  mea- 
surement of  the  ra(t  was  contemplated.  The  seller  had  had  the 
raft  measured  by  a  person  whose  position  would  be  a  voucher  for  his 
accuracy.  The  specification  showing  the  exact  measurement  of 
each  log  was  handed  by  him  to  the  purchaser,  and  was  in  his 
hands  at  the  time  when  the  contract  was  entered  into;  he 
retained  it  and  sent  it  over  to  his  servants  at  the  plaoe  where 
the  raft  was  to  be  delivered,  in  order  that  they  might  check 
the  raft  delivered  by  it  There  is  nothing  in  these  circumstances 
from  which  it  can  be  inferred  that  the  seller  was  to  make  any  fur- 
ther measurement  of  the  raft  in  order  to  ascertain  the  price,  which 
would  be  computed  from  the  measurement  already  made.  The 
buyer  might,  for  his  own  satisfaction,  as  was  said  in  Swanwiek  v. 
Sotkem^  measure  it  when  delivered,  but  the  seller  had  no  such  pri- 
vilege or  duty ;  and  after  his  servant  had  given  up  his  possession, 
and  the  servants  of  the  defendant  had  taken  it,  he  could  neither 
have  claimed' to  resume  possession  of  the  raft  as  being  his  property, 
nor  on  the  gpround  that  he  had  a  lien  upon  it  for  the  price.  More- 
over, in  this  case  the  evidence  showed  that^  according  to  the  us« 
age  of  the  trade,  neither  party  would  have  measured  the  timber  at 
the  place  of  delivery,  so  as  to  ascertain  the  amount  to  be  paid  for 
it.  If  the  buyer  had  compared  the  logs  delivered  with  the  specifi- 
cation, still  that  document  would  have  been  referred  to  for  the  pur- 
pose of  ascertaining  their  contents.  There  was,  therefore,  nothing 
more  to  be  done  by  the  seller  on  his  own  behalf ;  lie  had  ascertain- 
ed the  whole  price  of  the  raft  by  the  measurement  previously  made; 
nor  was  there  anything  to  be  done  for  him  by  the  buyer :  the  seller 
had,  according  to  his  contract,  conveyed  the  raft  to  Indian  Cove, 
and,  according  to  the  finding  of  the  jury,  had  delivered  it  there.  Nor 
was  there  any  thing  further  to  be  done  in  which  both  were  to  concur, 
as  in  Simmont  v.  Swift ;  the  case,  therefore,  depends  upon  the  ef- 
fect of  a  contract  for  the  sale  of  certain  ascertained  goods,  without 
anything  to  limit  or  control  its  legal  operation.  By  such  a  contract' 
the  property  was  changed,  and  the  loss  must  fall  on  the  buyer. 

Their  Lordships  must  therefore  humbly  advise  Her  Majesty  to  af- 
firm the  judgment  appealed  from,  and  to  dismiss  this  appeal  with 
cosia.— Weekly  Reporter,  April  24th  1858. 
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COOPKB  V.   SlADE. 

ffHI  tferrm^-Oarrufi  PtadUea  Prtvention  Jet,  1864-<17  <«  18  Fie.  e^  10^  «.  2) 
-^I^irUametUarg  EUetiuu—TiravdUng  expentu  qf  voters. 

Th*  payiiMat  oC  or  a  promiw  to  ptj  thm  tmyelllBg  ezpenaw  of  a  Totor  within  the 
mmaing  of  the  aboTe  etetotei  1b  order  to  iaduoe  him  to  vote  for  a  eandidata,  is 
an  oflenoe  within  a.  2 

Bat  Mnftle,  the  promlae  and  the  payment  are  not  two  dbtlnct  offenoee  within  the 
ftatnto,  bat  (where  they  both  exist  la  a  eaee)  onlj  one  offence,  eipoelng  the 
oOiNidlng  party  to  only  one  penalty,  under  tee.  2. 

This  was  a  writ  of  error  from  the  Exchequer  Chamber,  and 
raised  the  qnesUon  whether  a  promise  to  pay  or  the  payment  of 
the  traTolUng  expenses  of  a  Toter  by  the  candidate  does  not  render 
htm  liable  to  penalties  under  the  Corrupt  Practices  Prevention 
Act,  1854.  The  present  plaintiff  in  error  had  sued  the  defendant 
in  error,  Mr.  Blade,  Q.  C,  one  of  the  candidates  for  the  borough 
ofCambridge,  in  Au^st,  1864,  for  penalties  under  the  statute. 
The  material  counts  m  the  declaration  were  the  seyenth  and  eighth. 
The  first  count  stated  that  on  the  18tb  of  August,  1854,  a  writ 
was  directed  to  the  Mayor  of  Cambridge,  for  the  election  of  two 
burgesses  to  senre  in  Parliament,  and  that  before  the  commence* 
ment  of  the  said  elecUon  of  the  said  burgesses  had  been 
duly  made  and  declared.  The  seyenth  count  alleged  that  the  de- 
fendant, after  the  passing  of  the  Act,  promised  money  to  one 
Carter,  who  was  a  Toter  within  the  meaning  of  the  statute,  in  or- 
der to  induce  him  to  TOte  at  the  elecUon,  contrary  to  the  form  of 
the  statute,  whereby  the  person  so  offending  became  liable  to  for- 
feit £100,  and  an  action  had  accrued  to  the  plaintiff  to  demand 
the  same  from  the  defendant  The  eighth  count  charged  that  the 
defendant,  after  the  passing  of  the  Act,  corruptly  gave  money  to 
Carter,  on  account  of  his  having  Toted  at  the  election,  contrary  to 
the  form  of  the  statute,  whereby  he  had  forfeited  a  further  sum  of 
£100,  and  an  action  to  recoTor  the  same  had  also  accrued  to  the 
plaintiff.  The  defendant  pleaded  « never  indebted."  The  action 
was  tried  at  the  summer  assises  of  1856,  at  Cambridge,  before 
Parke,  B.  It  wss  proved  that  Carter  was  a  voter  for  that  borough, 
and  that  on  the  day  before  the  election,  while  he  was  at  Hunting- 
don, he  received  the  following  letter  from  the  Committee  conduct- 
ins  ^«  election  of  Viscount  Maidstone  and  Mr.  Blade : — 

"  Mr.  K  Carter. 

''Cambridge  Borough  ElecUon  Committee  Room, 
**  Lion  Hotel,  August  12,  1854. 

"  Sir, — The  Mayor  having  appointed  Wednesday  next  for  the 
nomination,  and  Thursday  for  the  polling,  you  are  earnestly  re- 
quested to  return  to  Cambridge  and  record  your  vote  In  favour  of 
Lord  Maidstone  and  F.  W.  Blade,  Esq.,  Q.C. 

Tours  truly, 

<'  CnAXLXs  Balls,  Chairman. 

"  Your  railway  expenses  will  be  paid." 

The  whole  of  this  letter,  with  the  exception  of  "Mr.  R.  Car- 
ter," and  the  ^ords  '*  your  railway  expenses  will  be  paid,"  was 
printed.  Carter,  who  returned  to  Cambridge  and  voted  in  favour 
of  Lord  Maidstone  and  Mr.  Blade,  was  subsequently  paid  by  the 
agents  of  the  latter  Ss.  for  travelling  expenses.  On  behalf  of  the 
defendant  it  was  contended  that  the  evidence  adduced  by  the  plain- 
tiff was  not  sufficient  to  entitle  him  to  a  verdict  on  the  seventh 
and  eighth  counts,  and  ought  not  to  be  left  to  the  jury.  It  was 
held  that  the  evidence  was  sufficient,  and  the  jury  were  directed  to 
find  for  the  plaintiff  on  the  seventh  count  if  they  believed  that  the  de- 
fendant, or  any  person  acting  on  his  behalf,  promised  money  to 
Carter,  though  the  sum  was  no  more  than  Carter's  fair  and  reason- 
able travelling  expenses  from  Huntington  to  Cambridge ;  and  also 
io  find  for  the  plaintiff  on  the  eighth  count,  if  the  defendant  or 
any  person  authorised  by  him  paid  the  money  to  Carter,  although 
he  was  not  aware  that  he  was  thereby  committing  an  offence.  The 
Jury  found  a  verdictfor  the  plaintiff  for  £100  on  the  7th  and  £100on 
the  8th  count  The  case  was  taken  on  a  bill  of  exceptions  before 
the  Court  of  Queen*s  Bench,  which  held  that  the  railing  of  the 
Uamed  judge  in  the  court  below  was  right,  and  on  this  Judgment 


there  was  a  writ  of  error;  and  in  February,  1856,  the  Court  of 
Exchequer  Chamber  reversed  the  judgment  of  the  Court  of  Queen's 
Bench,  and  awarded  a  venire  de  novo.  The  plaintiff  in  error  now 
contended  that  the  promise  to  a  voter  of  his  travelling  expenses 
with  the  view  of  inducing  him  to  vote  for  a  particular  candidate  at 
an  election  for  a  membm*  of  Parliament  was  illegal  within  the 
meaning  of  the  second  section  of  the  Corrupt  Practices  Prevention 
Act,  1854 ;  and  that  the  payment  to  a  voter  of  such  expenses  oa 
account  of  his  having  voted  for  a  particular  candidate  at  such 
election  was  an  illegal  payment  within  the  meaning  of  the  statute. 

Sir  Fitzroy  Kelley,  0*MaUey,  Q,C.f  and  LuektoT  the  plaintiff 
in  error. 

The  Attomey-Oeneral  (Bir  B.  Bethell),  Coueh  and  Kingdom  for 
the  defendant  in  error. 

Authorities  cited :  Lord  MunUngtawer  v.  Oardner,  1  B.  &  Cr. 
297 ;  Bayntun  v.  CattU,  1  Moo.  &  R  265 ;  Bremridge  v.  Camp- 
bell,  5  Car.  &  P.  186 ;  ffuffkee  v.  Marthall,  2  C.  &  J.  118 ;  Carttaire 
V.  Stein,  4  Mau.  &  Bel.,  192 ;  Rex  v.  NoU,  1  Dav.  k  Mer.  1 ;  Allen 
V.  Beam,  1  T.  Rep.  56 ;  The  Durham  Caee^  2  Peckwell,  170 ;  Ber- 
nard V.  Young,  17  Ves.  47. 

At  the  conclusion  of  the  argument,  their  Lordships  left  th« 
following  questions  to  the  judges: — Ist  Whether  there  was  any 
evidence  to  go  to  the  jury  that  the  defenndant  had  been  guilty  of 
bribery,  within  s.  2  of  the  statute.  2nd.  Whether  there  was  any 
eridence  to  go  to  the  jury  that  the  letter  in  question  was  written 
and  sent  by  the  authority  and  with  the  knowledge  of  the  defend* 
ant  in  error.  8rd.  Whether  there  was  any  evidence  that  the  de- 
fendant had  corraptiy  paid  money  to  Carter  for  his  vote.  The 
judges,  having  taken  time  to  consider,  delivered  their  opinion  as 
follows : 

Channkll,  B. — I  concur  with  the  Court  of  Exchequer  Chamber 
in  thinking  that  a  promise  to  pay  a  voter  on  condition  that  he 
votes  for  the  party  promising  to  pay  is  an  offence  within  the  Act. 
Was  the  letter  set  out  in  the  bill  of  exception  such  a  promise  ? 
I  think  it  was.  The  plain  meaning  of  the  letter  is  this :— :**  Come 
and  vote  for  the  defendant,  and  then  your  railway  expenses  shall 
be  paid."  I  am  not  able  to  find  room  for  any  doubt  that  this  was 
the  meaning  of  the> particular  promise.  Assume  that  a  promise  to 
pay  a  voter  his  travelling  expenses  was  legal ;  that  no  Act  of 
Parliament  had,  in  direct  terms  or  in  language  which  might  be 
contended  to  have  that  effect,  invalidated  such  a  promisee ;  assume 
a  promise  such  as  that  stated  in  this  letter ;  I  enquire,  could  an 
action  have  been  maintained  on  the  promise  by  the  promisee  if  he 
had  not  voted  at  all,  or  had  voted  against  the  defendant?  It  is, 
to  my  mind,  impossible  to  come  to  such  a  conclusion ;  but  such  is, 
I  think,  the  neceesary  conclusion,  if,  there  being  some  promise  to 
pay^that  promise  is  to  be  considered  an  unconditional  promise  to 
pay  the  travelling  expenses  of  the  elector  coming  to  the  town,  ir- 
respective of  the  question  whether  or  how  the  elector  voted.  [His 
Lordship  was  of  opinion  that  the  defendant  authorized  the  letter 
and  the  payment]  In  a  moral  point  of  view  there  may  have  been 
nothing  corrupt  in  the  conduct  of  the  defendant,  acting  on  the  be- 
lief that  I  think  he  did.  But  the  defendant's  conduct  would  have 
been  corrupt  within  the  meaning  of  the  statute  if  the  defendant 
had  himself  promised  contrary  to  the  statute,  and  had  himself 
paid  in  fulfilment  of  his  promise,  after  obtaining  an  advantage 
which  the  statute  means  he  should  not  obtain.  That  would,  I 
think,  have  been  an  offence  within  the  meaning  of  the  statute. 
The  defendant  did  not  do  all  these  acts  himself,  but  there  was  evi- 
dence Uiat  he  did  so  by  an  agent  or  agents  whom  he  authorized, 
so  as  to  raise  a  case  proper  to  be  submitted  to  the  jury. 

I  answer  the  first  question  by  saying  that,  assuming  the  letter 
of  the  12th  of  August,  1854,  to  have  been  written  and  sent  to  Car- 
ter by  the  direction  and  authority  of  the  defendant  in  error,  there 
was  eridence  for  the  jury  that  the  defendant  was  guilty  of  bribery 
within  the  true  intent  and  meaning  of  the  second  section. 

To  the  second  question,  I  answer  that  there  was  evidence  for 
the  jury  that  the  letter  in  questlen  was  written  and  sent  by  the 
direction  or  authority  of  the  defendant  in  error. 

To  the  third,  that  there  was  evidence  that  the  defendant  corrapt- 
iy paid  money  to  Carter  on  account  of  his  baring  voted  at  the 
election. 
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Watson,  B. — Assuming  the  letter  to  have  been  written  and  sent 
to  Carter  by  the  authority  of  the  defendant  in  error,  there  was 
evidenoe  for  the  jury  that  the  defendant  was  guilty  of  bribery 
within  the  true  meaning  of  the  second  section.  It  has  been  sug- 
gested that  to  bring  a  promise  within  s.  2  it  mast  be  a  conditional 
promise  to  pay  the  trayelling  expenses  if  the  elector  vote  for  the 
promiser.  It  appears  to  me  that  it  wonld  be  equally  within  the 
meaning  of  the  Act  if  the  promise  was  unconditional,  simply  to 
pay  money  on  the  elector  TOting  at  all,  inasmuch  as  the  candidate 
may  have  a  full  reliance  (perhaps  erroneously)  how  theTOte  would 
be  given,  and  that  such  promise  would  be  an  inducement  to  vote 
whether  conditional  or  unconditional.  Be  that  as  it  may,  the  let- 
ter in  this  case  requesting  the  voter  to  vote  for  Lord  Maidstone 
and  Mr.  Slade,  and  adding  a  postcript,  "  Your  railway  expenses 
will  be  paid,"  is  eyidence  of  an  offer  of  money  in  order  to  induce 
him  to  Tote,  on  either  construction  of  the  statute.  With  respect 
to  the  proTiso  at  the  end  of  the  section,  it  was  argued  at  the  bar, 
that  the  payment  of  bona  fide  travelling  expenses  is  legal ;  this  re- 
quires examination.  No  doubt,  according  to  the  interpreUtion 
put  on  Geo.  II,  c.  24,  s.  7,  in  the  case  of  Lord  Huntingtower  t. 
Gardner,  the  payment  of  travelling  expenses,  or  Indeed  any  other 
sums  of  money,  after  the  election  to  a  voter  for  having  voted,  with- 
out any  promise  to  that  effect  before  voting,  is  legal  under  that 
Act ;  whether  a  promise  to  pay  travelling  expenses  to  an  elector, 
in  order  that  he  might  vote  for  a  particular  candidate,  was  legal 
under  the  laws  as  it  then  stood,  is  not  by  any  means  determined 
thereby ;  certainly  there  is  no  such  decision  to  that  effect  in  the 
courts  of  law.  The  only  two  cases  at  law  are  Baynium  v.  Cattle 
and  BrBmridge  v.  Campbell,  in  neither  of  which  was  it  held  that 
a  payment,  or  an  offer,  or  a  promise  to  pay  travelling  expenses  be- 
fore the  election,  to  induce  an  elector  to  vote,  was  not  bribery 
under  the  then  existing  law.  A  candidate  at  an  election  for  Mem- 
bers of  Parliament  is  under  no  obligation,  legal  or  moral,  to  pay 
the  necessary  travelling  expenses  of  voters,  any  more  than  for  the 
loss  of  the  voter's  time.  The  voter  is  called  on  to  exercise  his 
franchise  for  the  public  benefit,  and  a  promise  to  pay  would  ap- 
pear to  be  without  consideration,  not  a  bona  fide  debt,  or  any  debt 
at  all.  Indeed,  I  am  of  opinion  that  such  promise  is  illegal,  ac- 
cording to  the  principle  laid  down  in  AUen  v.  Heamy  1  T.  R.  59. 

Whatever  doubte  formerly  existed,  the  last  Act  was  passed  be- 
cause "the  laws  te  prevent  corrupt  practices  have  been  found  in- 
sufficient;'* and  makes  any  promise  to  pay  money  to  induce  an 
elector  to  vote  an  act  of  bribery,  and  this  no  doubt,  to  prevent 
money  paymente  te  voters  at  all,  more  especially  as  they  had  been 
a  colour  and  a  pretence  for  wholesale  bribery. 

The  proviso  at  the  end  of  s.  2  provides,  *•  It  shall  not  extend  or 
be  constructed  to  extend  to  any  money  paid  or  to  be  paid  for  or  on 
account  of  any  legal  expenses  bona  fide  incurred  at  or  during  the 
election.*'  No  doubt  this  proviso  refers  to  the  various  legal  expen- 
ses incurred  at  elections,  such  as  printing,  messengers,  hire  of 
committee  rooms,  tovern  expenses,  and  expenses  of  that  nature ; 
and  to  exempt  cases  where  a  candidate  had  paid  such  sums,  or 
agreed  to  pay  them,  before  the  election,  to  keep  the  voter  in  good 
humour,  or,  in  other  words  to  induce  him  to  voto. 

In  answer  to  the  second  question,  I  am  of  opinion  that  there 
was  evidence  for  the  jury  that  the  letter  in  question  was  written 
and  sent  by  the  authority  of  the  defendant  in  error. 

To  the  third  question,  I  am  of  opinion  that  there  was  evidence 
^at  the  defendant  corruptly  paid  money  to  Carter  on  account  of 
his  having  voted  at  the  election ;  as  it  appears  to  me,  there  was 
evidence  of  a  promise  amounting  to  bribery  on  the  part  of  the  de- 
fendant, and  BO  found  by  the  jury,  the  payment  in  pursuance 
thereof  falls  within  the  meaning  of  the  word  "corruptly"  in  the 
■totute. 

Bramwill,  B. — I  beg  to  refer  to  the  judgment  of  the  majority 
of  the  Court  of  Exchequer,  by  which,  with  one  exception,  I  abide. 
In  that  judgment  it  is  said,  "  It  will  be  seen  we  attach  no  weight 
to  the  proviso  at  the  end  of  section  2."  I  incline  to  think  that  is 
wrong,  and  that  the  reasons  given  for  the  opinion  are  not  sufficient 
The  difficulty,  with  all  respect,  is  the  fault  of  the  Legislature.  (See 
OUrk't  EUetion  Law,  82.)  The  sUtute  prohibits,  and  so  makes  cer- 
tain Acto  illegal,  and  then  excepts  "  UgaV^  expenses.  Necessarily, 
everything  legal  is  excepted  from  or  not  within  iihat  is  illegal,  and 
the  section  therefore  is  open  to  the  criticism  on  it  in  that  part  of 


the  judgment  I  refer  to.  But  it  is  not  right  to  hold  any  part  of  an 
enactment  nugatory  or  needless,  if  a  meaning  and  purpose  can  be 
given  to  it.  This  w^s  powerfully  pressed  by  the  Attorney-General 
in  his  argument  before  your  Loidships,  and  I  think  that  argument 
should  prevail,  in  part  at  least  The  whole  provision  may  weU 
read  thus : — "  Every  person  who  shall  promise,  &c.,  money,  &e.,  in 
order  to  induce  any  voter  to  vote,  shall  be  guilty  of  bribery,  provided 
that  this  enactment  shall  not  extend  to  any  money  paid  or  agreed 
to  be  paid  for  or  on  account  of  any  expenses  bona  fide  incurred  at 
or  concerning  any  election ;  and  provided  such  expenses  are  not  il- 
legal on  some  other  ground  than  this  prohibition."  There  may  be 
such  cases.  For  instance,  the  expenses  of  committee  rooms  and 
advertisements  are  not  unlawful,  and  are  not  so,  though  incurred 
with  a  particular  person  to  induce  him  to  vote.  This  is  the  mean- 
ing given  to  this  proriso  by  the  defendant's  oounsel  below. 

Still  it  remains  to  consider  whether  travelling  expenses  are  ex- 
penses incurred  at  or  concerning  an  election,  and  are  not  otherwise 
illegal  than  as  being  within  the  terms  of  the  general  prohibition  in 
s.  2.  Now,  I  think  they  are  not  otherwise  Illegal ;  they  are  not  in 
terms  prohibited  by  this  the  only  statute  on  the  suljeot,  nor  were 
they,  I  think,  within  any  definition  of  bribery  at  common  law. 
But  then  are  they  expenses  incurrred  at  or  concerning  an  election  T 
I  think  not  I  think  that  means  the  necessary  expenses  of  an 
election ;  those  expenses  that  are  incurred  and  would  be  incurred 
whether  the  candidate  did  or  did  not  wish  to  induce  any  pariioular 
voter  to  vote.  I  still  think,  therefore,  this  provision  does  not  help 
the  defendant,  and  I  think  the  judgment  wrong  only  in  saying  that 
the  proviso  is  nugatory,  as  I  think  it  has  a  meaning,  vis.,  thai 
above  mentioned. 

But  as  I  have  said,  I  abide  by  the  other  part  of  the  judgment 
I  am  of  opinion  the  letter  is  not  evidence  of  a  promise  to  pay  the 
expenses  conditional  on  Carter's  voting,  and  that  if  it  is,  there  is 
no  evidence  that  the  defendant  authorised  it  I  do  not,  as  a  faet, 
believe  that  the  voting  was  made  a  condition  of  the  payment  I 
doubt  not  that  had  Carter  come,  and  it  had  been  found  that  he  bad 
not  a  vote,  or  came  too  late  to  give  it,  or  by  some  other  accident  was 
prevented  voting,  he  would  still  have  been  paid.  No  doubt  there 
was  an  expectation  that  he  would  vote  for  the  defendant,  but  an 
expectation  is  very  different  from  an  engagement  or  condition.  No 
doubt,  also,  he  would  not  have  been  paid  had  he  voted  for  the 
opposite  candidate,  but  the  penalty  is  sued  for,  not  for  offering 
money  to  induce  him  not  to  vote,  but  to  vote,  and  indeed  it  was 
not  offered  to  induce  him  not  to  vote.  It  ought  not  to  be  implitd 
that  a  document  means  a  particular  thing,  unless  the  contrary 
wonld  be  repugnant  to  it.  Here,  it  is  said,  the  document  implies, 
"  If  yon  will  vote  for  Lord  Maidstone  and  Mr.  Slade,"  but  would 
there  be  any  repugnancy  had  it  run  thus : — "  You  are  requested 
to  return  and  vote  for  Lord  Maidstone  and  Mr.  Slade ;  your  railway 
expenses  will  be  paid  if  you  come  in  pursuance  of  this  request, 
whether  you  vote  or  not  ?"  I  think  not  It  is  also  to  be  remem- 
bered that  one  construction  makes  the  document  innocent,  the  other 
makes  it  guilty.  If  the  letter  is  evidence  of  a  conditional,  and 
consequently  as  I  think,  of  an  illegal  promise,  I  cannot  see  what 
evidence  there  is  that  the  defendant  authorised  it.  He  did  not  do 
so  in  terms,  and  all  he  did  from  which  authority  is  inferred  was  to 
say  it  is  legal  to  pay  travelling  expenses.  In  that  opinion  I  agree 
and  I  cannot  therefore,  see  how  it  gives  authority  to  make  an  un- 
lawftil  promise,  nor  do  I  believe,  for  the  reasons  I  have  given,  that 
a  candidate  would  be  likely  to  make  a  conditional  promise.  I  pre- 
sume candidates  have  a  well-grounded  expectation  that  voterd  in 
their  interest  will  vote  for  them  if  they  come,  or  if  not,  that  they 
will  not  ask  their  expenses.  I  do  not  understand  that  this  point  was 
taken  at  Nisi  Prius,  though  the  form  of  the  exception  comprehends 
it  I  do  not  understand,  therefore,  that  an  opinion  was  expressed 
on  it  there,  so  that  I  approach  the  consideration  of  this  question 
without  feeling  that  the  ruling  there  is  an  authority  against  this 
opinion.  And  I  think,  with  all  respect,  that  those  opinions  now  en- 
tertained to  the  effect  that  the  promise  was  conditional,  and  thaC 
there  was  authority  so  to  make  it,  are  based  on  the  supposed  im- 
probability of  a  candidate  underteking  to  pay  the  travelling  expen- 
ses of  a  person  who  should  not  vote  for  him.  This  view  I  think  a 
mistake,  and  that  it  confounds  an  expectetion  with  a  condition.  I 
therefore  answer  all  your  Lordship's  questions  in  the  negative. 

{To  be  concluded  in  our  next,) 


1858.] 


LAW    JOURNAL 


143 


GENERAL    CORRESPONDENCE 


lb  Ike  Editors  of  the  Law  Journal, 


Smithyille,  May  22nd,  1858. 

Gbntlbmbn, — Permit  me  to  trouble  you  with  a  few  enquiries 
through  the  medium  of  the  Law  Journal, 

1.  Suppose  a  certain  religious  Society  in  the  United  States 
own  as  a  body,  a  saw  mill  and  other  property  in  a  given 
neighborhood  in  Canada :  this  Society  appointed  two  trustees 
(A  and  B)  in  the  States  to  hold  the  deed  in  trust  concerning 
the  above  property  for  the  said  Society  Trustees  send  to. 
Canada  C,  D,  £,  and  F : 

C  to  take  charge  of  the  saw  mill, 

D  to  take  charge  of  a  store, 

£  to  take  charge  of  a  tannery. 

An  individual  (H)  draws  logs  to  the  said  mill  to  be  sawed 
on  shares.  In  time  C  removes  to  the  Western  States  to  super, 
intend  business  in  behalf  of  said  Society  under  the  direction 
of  the  said  Trustees,  whereupon  D  proceeds  to  remove  all  the 
lumber  at  the  saw  mill,  and  offers  to  settle  with  H  in  two 
weeks  or  sooner  if  he  could  ascertain  the  size  of  the  logs  from 
C.  D.  afterwards  refused  to  settle.  As  II  can  realize  none  of 
the  lumber,  the  question  arises,  is  I)  legally  responsible,  or 
whom  may  H  prosecute,  as  all  the  rest  live  in  the  United 
States. 

2.  If  it  be  not  too  much  of  a  burden,  I  should  also  be  glad 
to  learn  whether  an  indorser  of  a  common  promissory  note  is 
to  be  notified  on  the  third  day  after  three  o'clock,  or  has  the 
indorser  the  whole  of  the  three  days,  and  must  be  notified  on 
(he  fourth  morning  ;  where  U  is  not  to  he  done  by  a  Notary  PMxc^ 

I  am  at  a  loss  to  determine  whether  the  ordinary  promissory 
note  transacUons  come  within  the  Statute  of  14ih  k  15th 
Victoria  relating  to  bills  of  exchange  and  promissory  notes, 
where  the  notary  public  is  required  to  give  notifications. 

If  the  notice  must  he  on  the  fourth  morning,  (as  some  Judges 
have  ruled,)  please  to  direct  me  to  the  stcUute,  or  if  no  statute 
am  I  to  be  guided  by  some  rule  of  Court  t 

Hoping  that  you  will  excuse  this  rather  lengthy  epistle 

which  I  have  endeavored  to  abridge,  and  wbhing  you  con* 

tinned  prosperity  in  your  cause, 

I  remain  yours  very  truly, 

J.  B.  C. 


1.  On  the  statement  of  facts  submitted,  if  we  rightly  under* 
stand  them,  D  is  not  liable  to  H.  It  is  impossible  to  say 
more  without  knowing  more  of  the  facts.  The  case  ought  to 
be  submitted  to  counseL  It  is  not  of  sufficient  general  impor- 
tance to  demand  further  consideration  from  us. 

2.  The  indo^rsers  of  a  promissory  note  may  be  notified  of 
non-payment  on  the  day  on  which  the  note  becomes  due,  which 
is  the  third  day  of  grace,  and  if  resident  within  the  city,  town 
or  place  where  the  note  is  presented  for  payment  and  payment 
refused,  must  be  notified  on  the  day  following  or  fourth  day. 
This  is  well  understood  law,  though  not  Statute  law.  The 
notice  need  not  of  necessity  be  given  by  a  notary.    It  may  be 


given  by  the  holder  of  the  bill  himself.  The  object  of  having 
it  done  by  a  notary  is  that  his  protest  may  be  given  in  evidence 
as  proof  of  the  facts  contained  therein,  so  as  to  dispense  with 
orid  testimony. 

[Eds.  L.  J.] 


To  the  Editors  of  the  Law  Journal. 


Beahsyille,  May  25, 1858. 
Gentlsmxn, — ^I  am  instructed  by  the  Municipality  of  Clinton 
to  submit  for  your  opinion  the  following  question : — 

Have  Municipalities  the  authority  under  20  Vic.  chap.  69 
to  sell  any  original  road  allowance  when  no  other  lands  have 
been  ceded  in  lieu  thereof  ? 
An  early  answer  is  respectfully  requested. 

I  have  the  honor  to  be.  Gentlemen, 

Your  obedient  Servant, 

R.  K. 

Ibumship  Clerk, 


[We  doubt  the  power  of  Municipalities  so  to  do. 

Eds.  L.  J.] 


To  the  Editors  of  the  Law  Journal, 

20th  May,  1858. 

Gentlemen, — I  have  heard  it  stated  that  there  is  a  surplus 
in  the  Fee  fund.  The  question  will  naturally  be  asked— what 
is  to  be  done  with  it ;  can  it  be  applied  to  general  purposes  ? 
or  is  it  the  duty  of  the  Ministry  to  reduce  the  scale  of  fees 
payable  to  the  fund?  The  tax  was  imposed  for  the  special 
purpose  of  paying  the  salaries  of  the  Judges  of  the  County 
Courts.  It  is  payable  by  the  suitors  who  resort  for  justice  to 
the  County  and  Division  Courts,  and  not  by  the  public  gene- 
rally. It  is  true  that  the  deficiency  in  this  fund  has  been  made 
up  from  the  Consolidated  Revenue  fund,  but  that  is  no  reason 
why  this  deficiency  should  now  be  repaid,  inasmuch  aa  the 
whole  province  participated  in  the  acknowledged  benefits  con- 
ferred by  these  Courts.  I  have  bnly  to  refer  you  to  the  speech 
of  the  Attorney  General  West  in  the  late  debate  on  the  Jury 
Law  Amendment  Bill,  on  the  7th  instant,  to  show  that  the 
Judges  of  the  County  Courts  are  worthy  of  the  consideration 
of  the  community.  He  declares  them  to  be  "  the  most  tm- 
portant  judicial  body  in  Upper  Canada — ^far  more  important 
than  the  Judges  of  the  Superior  Courts."  Now,  whether  this 
opinion  be  correct  or  highly  colored,  or  not,  it  certainly  shows 
in  what  estimation  these  Judges  are  held  by  the  first  law 
officer  of  the  Crown. 

The  Judges  of  the  Superior  Courts  have  a  retiring  allowance 
secured  to  them  by  statute,  and  why  should  not  the  Judges  of 
the  County  Courts  ?  If  it  be  correct  and  just  in  the  one  case, 
why  is  it  not  so  in  the  other  ?  Is  the  Judge  who  has  *'  the 
right  of  the  poor,  and  him  that  hath  no  helper,"  in  his  keep- 
ing, less  entitled  to  comfort  in  the  decline  of  life  than  the 
Judge  who  decides  the  cause  of  the  wealthy  7  If  it  be  given 
for  past  meritorious  services,  why  is  the  County  Judge  in  his 
humble  vocation  not  to  be  rewarded  also  ? 
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The  Judges  of  the  Cottoty  Courts  are  harder  worked,  and 
are  more  exposed  to  the  inclemeacies  of  the  climate  than  their 
Superior  brothers.  Let,  then*  the  surplus  la  the  fee  fund, 
raised  by  their  labours  alone  when  in  health,  be  retained  for 
providing  them  a  retiring  allowance,  when,  from  their  physical 
infirmities,  brought  on  by  their  labours,  ''  the  grasshopper 
shall  be  a  burden  and  desire  shall  fail,"  or  "  the  silver  oord 
be  loosed  or  the  golden  bond  broken.'^ 

The  office  cannot  be  performed  by  an  aged  man ;  the  labour 
and  exposure  is  too  great  If,  then,  you  provide  a  retiring 
allowance,  you  will  induce  young  lawyers  of  talent  to  accept 
the  situation,  who  now  prefer  retaining  their  practice  with  the 
expectation  of  laying  up  money,  and  then  accepting  the  office 
when  they  are  too  old  and  infirm  to  perform  its  duties. 

Your  obedient  servant, 
JUSTITIA. 

[In  one  particular  we  can  scarcely  agree  with  our  respected 
correspondent.  The  costs  in  the  Division  Courts  are,  we  think» 
as  low  as  it  is  desirable  they  should  be,  and  we  do  not  think 
it  would  be  wise  in  any  view  to  reduce  the  small  fees  payable 
to  the  fee  fund.  Rather  allow  it  to  accumulate,  either  speci- 
fically or  by  gping  into  the  general  Revenue,  for  purposes  con- 
nected with  the  general  administration  of  justice;  and  what 
purpose,  we  ask,  could  be  better  than  that  of  providing  a  re- 
tiring allowance  for  those  whose  services  have  been  spent  in 
the  public  service  and  who  are  no  longer  able  to  perform  the 
arduous  duties  required  of  them  7  In  the  suggestions  contained 
in  the  latter  part  of  the  letter  we  heartily  agree ;  and  were  we 
at  liberty  to  name  our  correspondent,  his  age,  character,  and 
high  standing,  would  add  much  WMght  to  his  remarks.  But 
what  he  has  said  may  well  be  put  on  its  own  merits.  The 
office  of  County  Judge  is  admitted  to  be  a  most  responsil^e 
one,  involving  much  labor  and  requiring  trained  intellect — the 
best  the  country  can  produce.  As  the  salary  is  in  itself  by  no 
means  an  adequate  temptation  to  men  of  large  business  to 
leave  the  bar,  all  other  inducements  that  could  be  offered 
should  bo  held  out  to  secure  the  desirable  end. 

And  what  more  just — ^what  more  commendable— what  more 
expedient — ^than  a  provision  Tor  those  who  spend  their  best 
days  in  the  laborious  discharge  of  important  public  duties  ? — 
Ens.  L.  J.] 

To  tk€  Editors  of  the  Law  JoumaL 

Guelph,  May  21st,  1858. 

GxNTLBMBN : — Pleass  inform  me  through  the  medium  of 

your  valuable  journal,  whether  it  is  correct  practice  to  enter 

Records  in  County  Courts  before  the  first  day  of  the  sittings  t 

Tours,  &o., 

X.Y.Z. 

[We  think  it  is.  Sec.  154  of  C.  L.  P.  Act,  1856,  is  net 
extended  to  the  County  Courts,  nor  is  8  Vie.,  eap.  13,  sec  30 
repealed.    The  latter  says  *'  on  or  before,"  &o. — ^Ens.  L.  J.] 


lb  ike  Editors  of  ike  Law  Journal, 

MiLtBRooE,  2l8t  May,  1858. 
GxNTLBMxir :— I  take  the  liberty  to  lay  the  foUovring  before 
you  and  ask  your  opinion  thereon ;  and  also  to  use  your  iq- 1  Eds.  L.  J.] 


fluence  to  put  a  stop  to  such  proceedings  in  future  in  this 
country.    The  case  is  as  follows : — 

Some  time  since  a  small  note  of  mine  amounting  to  eight 
pounds  thirteen  shillings  and  six  pence,  became  due,  and  was 

put  into  the  hands  of  R.  P.  J.,  Esq.,  of  B ,  a  Barrister-at- 

Law,  who  without  delay  sued  me.  I  was  advised  to  let  it  go 
to  Judgment  (if  I  was  not  prepared  to  pay  it)  and  Uiat  thm^ 
would  be  only  Division  Court  Costs  then ;  but  imagine  my 
surprise  a  few  days  since,  when  I  got  a  bill  of  the  matter  and 
find  that  the  costs  alone  amount  to  eleven  pounds  fifteen 
shillings  and  sixpence,  making  the  whole  debt  £20  9s.  9d., 
the  costs  nearly  one  hundred  and  fifty  per  cent,  on  the  princi- 
pal. Now,  gentlemen,  what  is  the  use  of  our  Division  Courts 
if  a  man  can  be  sued  for  any  trifling  sum  (a  lawyer  may  get 
against  him)  in  one  of  the  Superior  Courts,  and  costs  put  on 
him  amounting  to  double  the  debt.  Is  it  in  the  power  of  a  Judge 
tax  County  Court  costs  in  a  Division  Court  ease — and  if  it  is  not 
what  remedy  does  the  law  provide?  Now,  gentlemen,  as  I 
have  had  to  pay  $81  80.  for  $33, 1  feel  sore  on  the  subject 

Your  giving  the  above  an  insertion  in  your  valuable  paper 
will  oblige  a  sufferer  by  the  law  as  it  now  stands. 

I  am  Gentlemen, 

Your  obedient  servant, 

R.  W.  B. 
P.  S. — I  send  you  the  bill  of  cash. 

R.  W .  E« 

8TATXMINT. 

March  2701, 1858. 

Judgment  £9  16  6 

Costs  taxed    10    1  9 

Certificate  of  Judgment 0  10  0 

Fi.  Fa 0  17  6 

Return  of  nulla  bona 0    2  6 


21    8    3 
Less  indorsed  on  note 13    0 


20    5    3 
Paid  for  order 0    3    9 


£20    9    0 
Note  dated  1st  Mai«h,  1858,  at  3  mon4hs  with  interest 

Yours,  R.  P.  J. 

Please  have  the  note  executed  at  once  and  send  me  as  I 
wisli  the  matter  settled. 


[We  do  not  feel  at  liberty  to  publish  all  that  is  contained 
in  Mr.  E's  letter.  The  facts  as  put  before  us,  appear  to  show 
a  case  of  great  hardship,  and  we  confess  our  inability  to  see 
on  what  grounds  the  costs  could  have  been  taxed  on  the  County 
Court  Scale.  If  the  facts  be  fully  and  correctly  stated,  the  case 
should  have  been  entered  in  a  Division  Court  and  certainly 
the  Clerk  should  not  have  allowed  County  Court  oosts  on 
taxtion.  Our  correspondent  should  have  applied  for  a  Judge's 
order  to  revise  the  taxation,  and  the  defendant  is  not  vre  think 
in  any  case  liable  for  the  certificate  of  Judgment.  It  may  be 
that  Mr.  J.  can  satisfactorily  explain  the  case  by  stating  facts 
of  which  our  correspondent  is  in  all  probability  ignorant— 
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To  the  Editors  of  the  Law  Journal^  Toronto, 

Etobicoke,  May  20th,  1858. 

Gentlbxen  : — I  woald  respectfully  reqaest  yoar  opinion  as 

to  the  legality  of  the  following  g^ction  of  a^By-law  of  oar 

Municipality : — 

"  And  be  it  enacted,  that  in  cases  where  parties  own  or  occnpy 
property  in  two  or  more  places  in  this  Municipality,  they  shall 
perform  the  amount  of  labour  chargeable  against  each  division  of 
such  property  under  the  Pathmaster  in  whose  section  or  division 
it  may  be  situated,  or  commute  with  said  Pathmaster  for  the 
same." 

Too  will  pierceive  by  this  that  the  intention  was  that  the 
scale  of  .Statute  Labor  should  be  applied  to  each  division  of 
property,  and  not  to  the  aggregate,  and  consequently  increas- 
ing the  amount  of  labour. 

I  remain,  your's  &c.,  on  behalf  of  the 

Municipality  of  £tobiooke, 

W.  A..  "W.,  Deputy  Reeve, 
[We  are  inclined  to  doubt  the  validity  of  the  clause  to  which 
our  correspondent  refers  us.  There  is  nothing  in  the  Assess- 
ment Act  as  to  divisions  of  Townships.  It  is  simply  enacted 
that  every  male  inhabitant  of  any  township  between  the  age 
of  21  and  60  years,  assessed  upon  the  assessment  roll  of  any 
township,  shall,  if  the  property  {%.  e.,  the  aggregate  property 
in  the  township),  of  such  party  less  assessed,  at  not  more  than 
£50,  be  liable  to  2  days'  labor. 

At  more  than  £50,  but  not  more  than  £100,  3  days'  labor. 

100,   '     "  "  150,4 

150,        "  "  200,5 

(16  Vic,  cap.  182,  s.  36).  This,  of  course,  applies  to 
parties  **  assessed  upon  the  assessment  rolls,"  that  is,  resi- 
dent proprietors.  In  regard  to  non-resident  proprietors  to 
whom  oommutation  is  contemplated,  the  charge  is  agunst 
eadi  parcel  of  land  owned  in  the  township,  and  not  against 
the  proprietor  himself,  that  is  commutation,  is  to  be  charged 
"  against  each  separate  lot  or  parcel  of  land  according  to  its 
value."  (s.  38)  The  difference  between  the  liability  of  a  res- 
ident and  of  a  non-resident  proprietor  deserves  attention  from 
Municipalities. — ^Ens.  L.  J.] 

MONTHLY     REPERTORY. 

CHANCERY. 

V.  C.  W.       Is  THE  MATTEa  OF  AiTKiNs'  Abbitratxok.       Vec.  9, 

Arbitration — Common  Law  Procedure  Aet^  1854. 

Courts  of  equity  have  clear  jurisdiction  under  the  Common  Law 
Procedure  Act,  1854,  to  remit  back  to  arbitrators  for  theur  recon- 
sideration the  matters  referred  t  o  them  by  agreement  between  the 
parties,  there  having  been  clear  mistake  on  the  part  of  the  arbi- 
trators in  the  sirftrd  as  made  by  them. 


<i 


(C 


« 


c< 


V.  C.  K,  BuoJtaaiDOB  r.  Whallit.  Dec,  9,  23, 

Habeas  Corpus — Prisoner  under  Common  Law  process — Attendance 

in  Chambers. 
Where  a  prisoner  is  in  confinement  under  a  common  law  pro- 
cess, and  it  is  required  that  he  should  attend  in  Chambers  under 
an  order  made  by  the  chief  Clerk,  the  Court  will  order  a  writ  of 
Habeas  Corpus  to  issue  that  he  may  attend  in  custody  of  the  officer 
ds  die  in  diem. 


L.  C.  Wabdbr  V,  JoHBS.  Not.  7,  12.  Dec,  17. 

Husband  and  Wife — Creditor — Settlement  ^Statute  of  frauds — Fart 

performance — 18  Eliz^,  cap,  5. 

Where  husband  promises  wife  before  marriage  to  settle  her  pro- 
perty, and  iniluoes  her  to  marry  before  settlement,  on  the  repre- 
sentation that  he  is  solvent  and  that  a  settlement  will  be  as  good 
after  as  before  marriage,  and  a  settlement  of  her  property,  con- 
sisting  of  8t09k  in  a  Railway  Company,  is  subsequently  made, 
such  settlement  is  void  against  creditors,  under  18  £liz.,  cap.  6, 
the  husband  being  insolvent  at  the  time  of  the  parol  agreement. 


V.  C.  W. 


BuTsoR  V,  Stutblt. 
specific  perfomkmcs — Compstisation, 


Jan,  12 


A.  contracted  to  purchase  a  leasehold  estate  subject  to  an  under 
lease,  of  which  seven  years  were  unexpired,  to  B*s  father.  A. 
agreed  with  B.,  on  having  a  surrender  of  this  underlease,  to  grant 
him  a  new  lease,  and  B.  ageed  to  procure  a  surrender  of  the 
underlease  from  his  father,  and  to  accept  such  new  lease.  B's 
father  refused  to  surrender  the  under  lease. 

Held,  upon  demurrer,  that  A.  could  not  obtain  specific  perform- 
ance of  this  agreement,  there  being  no  allegation  that  B.  had  pro- 
fessed himself  legally  competent  to  enforce  a  surrender ;  and  the 
question  as  to  compensation  to  A.  being  determinable  by  acUon  at 
law  for  damages. 

Held  also,  that  B.  cohld  not  be  compelled  to  accept  a  lease  in 
the  terms  proposed  at  the  ezpiratiott  of  the  under  lease. 


L.  C.  Ee.  Dodu.  Jan,  18 

Habeas  Corpus — Jurisdiction — Common  Law  Procedure  Act. 

A.,  a  solioltor,  issued  a  vrrit,  as  plaintiff,  out  of  the  Common 
Pleas  in  England  against  a  resident  In  Jersey,  where  B.,  his 
clerk  served  it.  A.  himself  was  in  custody  in  Jersey  at  the  time. 
A.  was  detainel,  and  B.  arrested  by  the  Court  in  Jersey  for  issu- 
ing and  serving  the  writ. 

Upon  Habeas  Corpus  B.  was  ordered  to  be  discharged,  but  A. 
was  remitted  to  custody,  not  for  issuing  the  writ,  but  because  It 
appeared  that  otherwise  he  was  properly  in  custody. 


COMMON  LAW. 


Q.  B.  Bba^su  e.  Khioht.  Jan,  22. 

County  Court  Act,  19  j*  20  Vie,,  cap,  108,  see,  l&^Ooods  of  third 
purty  seused  in  exeeution — Distress  for  rent. 

The  goods  of  a  third  party  improperly  taken  in  execution  on 
the  defendants  premises,  under  the  warrant  of  a  County  Court 
issued  against  the  defendants  goods,  are  not  distrainable  under 
19  &  20  Vic.,  cap.  108,  sec.  75,  that  section  applying  only  to 
goods  of  the  execution  debtor. 


Q.  B.        Jackson  (Administrator  of  Oliver  Jackson^  deceased,) 

V,  Woolly  akd  Wifb.  Jan,  19. 

Mercantile  Law  Amendment  Act,  ISbQ^-Retrospective  ejjfect— pay- 
ments by  one  of  two  co-debtors — Knowledge  and  consent  of  other 
eo-dsbiors. 

Part  payment  by  one  eo-debtor  vHthin  Bit  years  before  the 
commencement  of  suit,  and  before  the  pas^ng  of  19  &  20  Vic, 
cap.  97,  sec.  14,  does  not  prevent  the  operation  of  the  Statutes  of 
Limitation  in  favour  of  another  co-debtor,  following  the  authority 
of  Kindersley  V,  C,  in  Thon^fson  v.  Waithman,  8  Drew,  628 ;  6 
W.  B.,  80. 

Mere  knowledge  and  consent  by  one  co-debtor  to  payments 
made  by  another  co-debtor,  do  not  prevent  the  operation  of  these 
Statntes  in  Ikvour  of  the  non-paying  oo-debtor. 
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The  Law  of  Vendors  and  Purchaskhs  ot  Rial  Propbrtt* 
By  Francis  Ililliard,  Esq.,  Author  of  the  Law  of  Mortgages, 
2  Vols,  in  one,  Sto.,  price  $6.  Little  Brown  &  Co., 
Boston. 

This  valuable  work  has  just  been  issued  by  the  eminent 
Law  Publishers,  Little,  Brown  &  Co.,  to  whom  the  profession 
in  the  United  States  and  in  Canada  are  already  lareely  in- 
debted for  numerous  and  valuable  Law  publications,  it  more 
than  equals  previous  issues  by  that  firm,  and  in  saying  this 
we  pay  the  highest  compliment  that  can  be  paid  to  the  mecha^ 
nical  execution  of  the  volume.  Indeed,  it  is  fauldess  in  every 
particular.  A  work  on  the  law  of  Vendors  and  Purchasers  of 
real  estate,  examined  by  an  American  writer  in  the  light  of 
American  as  well  as  English  cases,  will  be  of  great  and  peculiar 
value  to  the  Canadian  lawyer.  In  the  United  States,  as  in  Can- 
ada, land  IS  a  marketable  commodity,  and  is  the  daily — hourly 
subject  of  sale.  The  tenure  and  nature  of  estates  in  both  coun- 
tries is  very  much  alike.  Indeed  in  several  particulars  respect- 
ing the  safe  and  transfer  of  lands,  the  decisions  in  our  own 
Courts  and  those  of  the  United  States  are  the  only  guides  we 
have  in  investigating  questions  growing  out  of  a  condition  of 
things  that  neither  had  nor  has  aqv  existence  in  England. 

We  have  looked  over  the  work,  and  while  alive  to  the 
responsibility  which  follows  a  recommendation  by  us  aa  the 
organ  of  the  profession  in  Upper  Canada,  we  hesitate  not  to 

E renounce  it  a  truly  valuable  production.  We  believe  Mr. 
[illiard,  the  writer,  is  a  Judge  of  one  of  the  Superior  Courts. 
Thai  under  the  American  system  <u  it  now  is,  perhaps  our 
readers  may  say  is  no  guarantee  of  ability,  but  Mr.  Uilliard's 
best  reference  is  to  the  work  itself.  In  every  paee  of  it  may 
be  discovered  the  mind  of  an  able  and  learned  lawyer,  and 
the  method  of  a  careful  and  judicious  writer.  lie  has  given 
us  the  law  as  it  is  in  a  lucid,  concise  and  intelligible  form. 
The  head  note  of  the  subject  to  each  chapter  of  the  first  vol., 
may  give  some  idea  of  the  extent  and  arrangement  of  the 
subject : — 

Chap.  1.  Nature  of  the  contract  for  a  sale  and  purchase  of 
lands. — %.  What  constitutes  an  agreement  for  the  sale  and 
purchase  of  lands — ^Distinction  between  a  contract  and  a  mere 
proposal,  offer,  Ac. — 3.  Consideration  of  a  contract  of  sale. — 
4.  Interest. — 5.  Parties  to  contract. — 6.  Sales  by  auction. — 7. 
Statute  of  frauds. — 8.  Parol  Licence. — 9.  Part  performance.— 
10.  Construction  of  contracts. — II.  Time  of  performing  con- 
tracts.— 12.  Title  of  the  vendor. — 13.  Title  to  the  property 
■old— Partial  failure  of  tttle.~-I4.  Reference  of  title.— 15. 
Title  deeds.— 16.  Title  to  leaseholds. — 17.  Rescinding  of 
sales. — 18.  Grounds  for  avoiding  a  sale. — Mistake. — 19. 
Grounds  of  avoiding  a  sale — Fraud. — 20.  Implied  or  construc- 
tive fraud— Inoapaoity— Inadequacy  of  consideration,  &c. — 21. 
Sale  of  expectancies. — 22.  Constructive  fraud. — 23. — Notice. 
— 24.  Remedies  of  vendors  and  purchasers — Law  and  equity— 
General  jurisdiction  of  Courts  of  Equity — Compensation — 
Rescinding — Lien,  &o. — 25.  Specific  performance. 


MoNTHLV  Catalog (JE  or  ErriciKNT  and  Rcliable  Lawvers' 
John  Livint^ston,  No.  128  Broadway,  (American  Exchange 
Bank  Building)  New  York,  $2  per  annum. 

This  is  a  publication  as  useful  as  it  is  extraordinary.  It  i^ 
extraordinary  in  design,  in  execution,  and  so  far  as  we  can 
judge  in  reliability.  It  is  useful  to  the  lawyer,  to  the  merchant, 
and  in  general  lo  the  man  of  business.  Its  design  is  monthly  to 
furnish  to  its  readers  a  revised  catalogue  of  some  efficient  trust- 
worthy lawyers  in  the  principal  cities,  towns  and  villages  of 
the  United  States  and  Canada.  Its  circulation  we  are  inform- 
ed is  no  less  than  30,000.  We  have  ourselves  had  occasion  to 
make  use  of  the  catalogue  and  are  delighted  with  the  perfect 
Bttocess  which  attended  our  references.  Besides  the  list  of 
reliable  lawyers,  the  number  for  May  before  ns  contains 


instructions  for  executing  deeds  and  other  insturumenta  in 
every  state  of  the  Union.  So  far  as  our  knowledge  extends  we 
have  been  marvelously  surprised  at  the  fulness  and  withal 
accuracy  of  detail  of  the  information  given.  We  recommend 
the  publication  as  being  one  deserving  of  extensive  support. 


The  Lower  Canada  Jurist  for  Mat.  Montreal :  J?  Lovell, 
is  received. 

It  is  as  usual  replete  with  oases  decided  in  the  Courts  of 
Lower  Canada ;  and  contains  in  addition,  the  judgments  of 
Mr.  Justice  Badgley  in  the  Montreal  and  Argenteuil  Contro- 
verted Election  cases.  The  judgment  of  Mr.  Justice  Meredith 
in  the  Lotbiniere  Election  case  is  also  published.  It  is  de- 
vouUy  to  be  hoped  that  the  Jurist  will  be  more  successful 
than  its  precursors  in  Lower  Canada  appear  to  have  been. 
The  Law  Reports  of  Lower  Canada  are  few  and  far  between. 

Upper  Canada  Queen's  Bench  Reports.  By  Christopher 
Robinson,  Esq.,  Barrister  at  Law,  and  Importer  to  the 
Court.  Toronto :  Henry  Rowsell,  King  Street.  No.  4,  Vol. 
XVI. ;  Subscription  $9  per  annum,  payable  in  advance. 

It  is  scarcely  necessary  for  us  to  say  anything  in  recom- 
mendation of  this  admirable  series  of  Reports.  It  has 
acquired  a  well  deserved  reputation,  both  for  accuracy  and 
despatch.    The  present  reporter  is  a  genttleman  who  does 

great  credit  to  the  trust  confided  to  him.  When  we  say  that 
e  gives  unbounded  satisfaction  to  the  profession,  we  feel 
certain  that  we  speak  no  more  than  the  truth.  The  Law  Re- 
ports of  Upper  Canada  will  compare  favourably  with  similar 
publications  of  the  kind  either  in  Great  Britain  or  the  United 
States  of  America.  This  is  no  doubt  saying  a  great  deal ;  but 
we  mean  all  that  we  say.  No  little  share  of  the  credit  is 
however  due  to  the  enterprising  and  public  spirited  publisher 
— H.  Rowsell.  The  mechanical  execution  or  the  Upper  Can- 
ada Reports  is  the  best  advertisement  that  can  gp  forth  in 
praise  of  his  establishment. 

APPOINTMENTS    TO    OFFICE,    3lO. 

JUDGES. 
WTLLIAM  D.  ARDAOHtOf  Ovgoods  Hall,  Jtaqntre.  BarrlttoNiMAw^  to  be  Deputy 

Judge  of  the  County  Ooiart  of  the  Oounty  of  Shnooei  tmder  the  AAt  QO  VIo.  eeo. 

68.  mc  14.~<aaaetted,  Hay  8  18&8.) 
RICHARD  CARNEY.  Jfieqaire,  to  be  Sttpeodenr  Mailstmte  ir  the  Timponi7 

Jadiclal  Dletriet  of  Alitoma,  under  the  Aet  20  Vie.  cep  OU. 
TBOIf  A8  H.  J0BN8T0N,  Beqnlre,  to  be  BUpendery  Meglitrete  for  the  TWmpom 

SJndiekl  Dietriot  of  N^pliahis,  nnder  the  Aet  310  Yte.  cep.  eO^Qftsetted,  Mmj 
,  1868.) 

N0IABIK8  PUBUa 

ALFRED  DRTSCOLL,  of  8t  Thoniee,  Eeqalre,  Barricteivai-Lftw,  nnd  RICHARD  T. 

WILKINSON,  of  Oornwmll,  Eequlra,  BeiTUter«t.lAW,  to  be  Noteriei  PaMlo  1ft 

Ummt  Oeoedft.— (Oeaetted,  Mey  8, 1868.) 
WILLIAM  JOHN  HARPER,  E«iaira  of  the  City  of  Toronto,  Attorneyet-lAW,  to 

be  a  Notary  PnbUc  in  Upper  Oanada.-HO«setted  May  16, 1868.) 

CORONERS. 
JOSEPH  MOTHBRSILL,  M.D.,  ALFRED  P.  TOULMIN,  and  JOHW  H.  CAMP 

BBLL.  M.D.,  Eeqniree.  to  be  Aseoahtte  Coronere  ftir  the  County  of  Lambton. 
QBOROB  HENRY  BOULTEB,  Eiquire,  M.D..  to  be  Anoelate  Coroner  for  the  Coun- 
ty of  Haetinge. 
JOSEPH  CARRIER,  Beqnlre,  M.D ,  to  be  Anoelate  Coroner  for  the  County  of  Ee> 
NORMAN  BAKER,  Eei|ttiie,  MJ).,  to  be  aaeodate  « oroner  for  the  United  Coontiee 

of  York  and  Peel. 
HENRY  BENT  ALL  EVANS,  Esqnire,  M.D.,  to  be  Anodate  Coroner  for  the  Coun 

ty  of  Prince  Edward— (Qaiettcd  May  8, 1R68.) 
THOMAS  PYNE,  Require,  M.D.,  to  be  Aaeoelate  Coroner  for  the  United  Omntiee 

of  York  and  PeeL 
HAROOVRT  P.  BULL,  Bequlie,  and  JOHN  WELLINQTOK  R09BBURO,  Eeqn.re 

M.D.,  to  be  AaMdate  Coroners  for  the  City  of  Hamilton.  MJoiotted  May  16^ 

1868.) 
ROBERT  MoCRUM,  Beqaln,  M.D.,  and  JOHN  MERRIIiL  Xsqoire,  to  be  aModale 

Coronere  for  the  Uoited  Countlee  of  Leede  and  GreuTUla. 
PETER  GRASS,  Biquire,  to  be  Aeeodate  Coroner  for  the  United  Oonntlei  of  Moi^ 

thnmberland  and  Durhem. 
JACOB  SMITH,  Eequlre.  MJ).,  to  be  Anodate  Coroner  for  the  County  of  Kentw— 
(Qaietted  May  29,  1868.) 


TO    CORRESPONDENTS. 

J.  T.— D.-^.  K.,  under  DWWon  Oonrte, 

J.  B.  C—B.  K.— Justitiaw— X,T.Z.— R.  W.  K— W.  A.  W.,  under  general  Oome- 
pondenoe. 
W.  S,  Owen  Bovnd ;  D.,  Hamilton,— too  late  for  Jnn«  No. 


1858.] 
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DIARY    FOR    JULY. 


1.  Thnraday  ....  nttlnga  Heir  and  Dtrlaee  Oommitrion.    Long  Taoation  oom. 

A.  SUNOAT bth  aundm  ofUr  Trinity. 

6.  Monday Co.  Ooort  Turn  com,  and  Bittlngi  HttraadDwrineOommtolon. 

10.  SainrdaT.......  Oo.  Obnrt  Term  and  sittings  anas. 

11.  SUNDAY Wi  Sunday  t^fter  Trinity. 

IS.  Monday .^  LagMattTa  School  Giant  to  ba  dlstllratad. 

17.  Saturday Sittings  of  Heir  and  Deviaea  eommialon  ends. 

18.  SUNDAY ....  7th  Sunday  afUar  Tritkity. 


S6.  SUNDAY-.^  8M  Sunday  afttr  Trimtty. 


»  TO  OOBBBSPONDJBNTS  "-As  Latt  Bige. 


S|fe  Sppet  ©auaba  Safe  IflurttaL 

JULY,    1858. 
CONSOLIDATION  AND  CODIFICATION. 


In  every  oommanitj  individoak  may  be  found  who  live 
and  die  yearning  for  simplicity  in  law,  and  yet  law  instead 
of  becoming  simple^  as  if  to  spite  theorists^  becomes  more 
complex. 

It  would  be  a  blessing  indeed  if  our  law  were  such  that 
eyeiy  man  conld  carry  it  in  his  pocket.  It  would  be  a  fur- 
ther blessing  if  it  were  all  not  only  reduced  to  writing  with- 
in a  small  compass^  but  so  written  that  no  one  could  mis- 
take its  meaning.  These  are  lofty  aspirations ;  but  known 
to  every  man  of  common  sense^  to  be  as  insane  as  they  are 
lofty. .  Easier  &r  would  it  be,  to  build  a  castle  in  the  air 
fit  for  the  habitation  of  man^  than  to  reduce  human  laws 
to  the  simplicity  and  brevity  of  a  spelling-book. 

Assuming  ideas  such  as  these  to  be  chimerical  in  the 
extreme,  it  must  still  be  admitted  that  laws  may  be  in  some 
degree  simplified.  The  law  of  England  is  the  accumulated 
wisdom  of  ages.  It  is  the  product  of  many  centuries. 
It  consists,  as  every  one  knows,  of  the  unwritten  or  com- 
mon law,  and  the  written  or  statute  law.  The  unwritten 
or  common  law,  though  to  the  sight  unseen,  is  of  much 
greater  importance  than  the  written  or  statute  law,  though 
contained  in  scores  of  weighty  tomes.  It  is  the  basis  of  all 
written  law — the  groundwork  of  all  legislation — ^the  key- 
stone of  an  EDglishman's  liberty.  It  resembles  the  con- 
stitution of  England — ^which  is  unwritten.  It  enjoys  an 
elasticity  and  an  omnipotency  that  no  code  or  form  of 
words  can  ever  embody.  To  reduce  the  common  law 
within  the  coven  of  a  single  volume  or  of  many  volumes  is, 
we  apprehend,  a  work  beyond  the  power  of  any  finite  being. 

But  there  is  a  class  who  although  not  demanding  codifi- 
cation of  the  common  law,  ask  for  codification  of  the 
statute  law.  This,  though  more  reasonable  is  scarcely  less 
practicable.  We  lament  with  the  most  constant  grievance- 
monger,  the  mighty  maae  of  statute  law  with  which  Eng- 
land abounds.  We  believe  that  much  of  it  is  dead  matter, 
which  might,  with  advantage,  be  separated  from  the  living 


body  of  law.  We  are  sensible  that  much  of  it  is  tautology 
and  useless  repetition.  We  acknowledge  that  it  deserves 
much  of  the  obloquy  and  the  ridicule  that  is  cast  upon  it. 
When  we  have,  as  Sheridan  if  we  mistake  not,  said,  a  bill 
imposing  a  tax, — a  bill  to  amend  the  bill  that  imposed 
the  tax,— a  bill  to  explain  the  bill  that  amended  the  bill 
that  imposed  the  tax, — a  bill  to  remedy  the  defects  of  the 
bill  that  explained  the  bill  that  amended  the  bill  that  im- 
posed the  tax;  and  such  measures  ad  infinitum,  it  is  time  to 
reduce  and  to  consolidate.  Then  let  there  be  a  reduction  by 
expurgation.  Let  the  product  be  well  consolidated.  Nay  if 
possible,  let  the  subject  matter  be  classified.  But  each  step 
eveixof  this  process,  is  attended  with  immense  difficulty. 
More  than  twenty  years  since,  commissioners  were  in  Eng- 
land appointed  to  consolidate  the  statute  law  of  the  king- 
dom, and  some  years  afterwards,  having  effected  little  or  no 
good,  were  sent  about  their  business.  Plans  the  most 
magnificent, — crockets  the  most  brilliant, — ^have  from  time 
to  time  fallen  mere  sticks  when  subjected  to  the  test  of 
actual  experience.  Putting  aside  the  lofty  visions  of 
Bentham  we  need  go  no  further  than  the  scheme  of  Lord 
Oranworth,  announced  on  the  14th  February,  1853.  He 
on  that  day  announced  that  he  intended  to  consolidate 
the  statute  law.  He  explained  the  manner  in  which  he 
proposed  to  carry  his  intention  into  effect.  First,  to 
expunge  from  the  statute  book  every  enactment  which 
had  either  expired,  become  obsolete  or  been  repealed. 
Secondly,  to  classify  the  existing  enactments  according  to 
the  particular  subjects  to  which  they  related.  Thirdly,  to 
consolidate  into  single  acts  the  disjecta  membra  thus 
classified.  Fourthly,  to  devise  some  machinery  for  correct- 
ing the  errors  of  future  legislation.  A  board  of  five  com- 
missioners was  forthwith  appointed  and  maintained  at  a 
great  expense  to  the  kingdom,  and  to  this  day  has  done 
absolutely  nothing  in  the  realization  of  the  scheme.'  Hero 
was  a  scheme  apparently  feasible, — within  the  comprehen- 
sion of  all  men,  whether  matter  of  fact  or  matter  of  fiction, 
and  yet  after  five  years  sitting  there  is  every  probability  of 
the  work  being  abandoned  ! 

If  such  be  the  difficulty  of  consolidating  the  statute  law 
how  much  more  would  be  the  difficulty  of  consolidating  the 
common  and  statute  law — ^how  much  more  still  the  difficulty 
of  codifying  the  whole  law  of  Oreat  Britain  ?  These  ques- 
tions are  not  of  less  interest  to  us  than  to  the  parent  coun* 
try.  The  laws  of  England,  that  is,  statute  and  common  law 
relative  to  property  and  civil  rights  existing  on  15th  Oct. 
1792,  were  made  the  laws  of  Upper  Canada.  Previously 
the  criminal  laws  of  England  became  the  laws  of  Canada. 
We  are  then  as  much  interested  as  the  people  of  England 
in  all  attempts  made  to  simplify  English  laws.  But,  though 
we  did  in  1841  revise  the  statutes  of  Upper  Canada,  and 
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though  we  are  now  striving  to  revise  the  public  general 
statutes  of  Upper  and  Lower,  and  of  Canada,  we  must  not 
forget  that  these  are  only  drops  in  the  bucket  compared 
with  the  unwritten  law  of  England  which  is  our  law,  and 
of  the  statute  law  of  England  before  1792,  which  is  also 
our  law.     True  the  legislature  of  New  York,  the  laws  of 
which  State  are  as  old,  as  widely  scattered,  in  a  word  as 
stupeuJous  as  ouis,  is  about  to  attempt  the  codification  of 
its  laws.     We  know  by  experience  that  it  is  not  every 
attempt  to  do  a  thing  which  succeeds,  and  moreover  we 
believe  that  no  attempt  to  consolidate  the  whole  law  of 
New  York,  including  so  much  of  the  common  law  of  Eng- 
and  as  applies  to  that  State  will  ever  be  really  effectual.  Let 
US  turn  to  the  experience  of  the  past.    Look  at  the  code  of 
Justinian  and  the  code  of  Napoleon  to  each  of  which  every 
Stickler  for  codification  refers  us.     Have  these  codes  suc- 
ceeded ?    Did  the  former  reduce  the  laws  of  the  Roman 
Empire  to  a  bulk  so  small  and  to  language  so  dear  that 
every  man  might  understand  them,  or  that  Law  Reports, 
Treatises,  or  Compendiums  were  all  swept  away  never  again 
to  return  ?     Has  the  code  Napoleon  effected  these  things  ? 
Without  doubt  the  code  of  Justinian  as  far  as  it  goes  is 
an  admirable  abridgment  of  law ;  but  even  in  the  country 
where  it  originated,  it  did  not  answer  ^he  purpose  of  its 
creation.     It  was  never  more  than  what  our  common  law 
now  is,  the  basis  of  subsequent  law  making.     Fresh  codifi- 
cation afterwards  beoame  necessary  at  Constantinople  and 
a  new  Digest  o    the  laws  called   <<The  Basilica"   was 
established.     Su  b  must  always  be  the  case  so  long  as  man 
lacks  the  attribut  js  of  the  Divinity.    He  sees  little  by  little 
as  new  circumstances  surround  him,  and  according  as  new 
wants  arise,  endeavors  to  provide  for  them.     General  law 
must  adapt  itself  to  the  want  of  the  age  in  which  iliis 
enacted,  and  cannot  be  made  a  rule  of  conduct  for  all  ages 
to  come.     A  few  principles  of  moral  ethics  may  be  pro- 
claimed, and  like  the  decalogue,  may  be  engraved  on  stone, 
but  these  cannot  be  applied  as  a  rule  for  all  oases,  all  cir- 
oumstances,  all  disputes  in  human  affairs.    These  principles 
may  be  made  the  heart  of  the  living  body — ^the  seat  of  life — 
but  the  body  itself  must  be  allowed  to  grow.    So  human  law 
must  be  open  to  amendment — and  what  is  more — ^amended 
as  the  daily,  hourly  demands  for  change  present  themselves. 
We  cannot  be  brought  to  look  upon  any  code  as  the  perfec- 
tion of  wisdom.     We  can  only  view  it  as  a  great  consoli- 
dated statute  ope 'I  to  doubt  in  its  construction,  and  suscep- 
tible of  amendment  like  any  other  statute  of  less  dimensions. 
More  than  this,  we  view  it  as  a  dangerous  experiment — 
dangerous  because  it  removes  the  landmarks  of  interpreta- 
tion exhibited  in  the  growth  of  successive  st^Uutes.    We  go 
BO  far  as  to  contend  that  obscurity  and  uncertainty  are  more 
likely  to  exist  where  there  is  a  code  than  where  there  is  not. 


Let  us  turn  to  the  much  boasted  Code  Napoleon.  The 
laws  of  Napoleon  are  not  embraced  in  a  single  code.  There  is 
the  Code  Civil,  the  Codede  Procedure  Civile,  the  Code  do 
Commerce,  the  Code  d' Instruction  Criminelle,  and  the  Code 
P^nal.  But  even  all  these  taken  together  Ao  not  contain 
the  whole  law  of  France.  Portions  such  ajs  the  Code  For- 
estier  have  been  since  codified,  and  there  is  to  this  day  a 
great  mass  of  law  not  at  all  codified.  All  lavrs  passed 
by  the  Legislature  for  the  time  being  are  published  in 
the  « Bulletin  dee  Lois,"  a  work  of  great  sixe,  yeariy  in- 
creasing. Nay  more,  the  codes  have  not  been  spared. 
Stripped  of  the  lion's  skin  they  have  been  boldly  cut  up 
and  amended  like  less  pretentious  pieces  of  legislation. 
Then  look  at  the  text-hooka  and  commentaries  which 
these  codes  have  caused  to  be  published  ?  We  have  Locr6 
in  thirty-one  volumes,  Touillier  and  Traplong  in  nearly  fifty 
volumes,  Pailliet  in  several  volumes,  and  those  of  D'Aa« 
villiers,  Tenlet,  and  of  many  other  writers  too  numeious 
to  mention.  Why  !  here  on  codes  scarcely  half  a  century 
old,  we  have  more  law  text  books  than  there  are  to  be 
found  on  the  whole  common  law  of  England  I  Add  to 
these  the  ''  Bulletin  des  Lois,"  already  mentioned,  a  pub- 
lication which  rivals  our  Statutes  at  large^  and  then  patnt 
out  the  advantages  of  codification  I 

Though  we  deem  consolidation  in  some  respects  practi- 
cable, and  in  many  respects  desirable,  we  look  npoi^  codi- 
fication, applied  to  English  law,  as  impracticable  and 
objectionable  even  if  practicable.  Let  the  body  of  our 
law,  like  our  constitution,  remain  unwritten — except  by 
the  finger  of  God  in  the  hearts  of  the  people,  and  when 
necessary  for  the  public  good,  let  there  be  so  far  as  neces- 
sary, the  addition  of  statute  or  written  law  admitting  upon 
its  face  the  imperfection  of  human  wisdom,  manifesting  the 
inferiority  of  human,  compared  with  divine  laws,  and 
honestly  confessing  the  humility  of  the  human  law  giver, 
however  able,  however  industrious,  however  far-seeing  when 
compared  with  the  Divine  law  giver  of  the  world. 


TRIAL  BY  JURY  IN  CIVIL  CASES. 

Of  late  much  attention  has  been  given  by  thinking  men 
to  the  subject  of  this  article.  There  is  a  feeling  more  or 
less  strong  that  the  prevailing  system  of  trial  by  jury  in 
civil  cases  in  Upper  Canada  is  not  perfection.  Aooom- 
panying  thb  feeling  there  is,  as  there  ought  to  be,  a  desire 
for  substantial  improvement. 

When  in  April  last  we  expressed  our  views  at  great 
length  on  triul  by  jury,  we  had  a  presentiment  that  some- 
thing would  be  essayed  during  the  present  session  of  the 
legislature  towards  amending  the  law  on  this  important 
head  of  jurisprudence.     The  honour  of  making  the  attsoipt 
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is  due  to  Mr.  Mowat.  He  has  introduced  a  bill,  in  titled 
*'  An  Act  respecting  tlie  trial  of  issues  of  fact  by  a  judgr 
in  certain  cases  in  Upper  Canada/'  the  preamble  whereoi 
recites  that  it  b  expedient  "  to  provide  for  the  trial  of  issues 
of  fact  by  the  court  without  a  jury  whenever  all  the  parties 
to  a  cause  prefer  that  mode  of  trial." 

Nothing  can  be  more  just  or  more  reasonable  than  the 
assertion  thus  made.  It  is  a  maxim  of  law,  that  ''  volenti 
Hon  fit  injuria."  If  all  the  parties  to  a  cause  prefer  t*» 
have  that  cause  tried  without  a  jury  surely  there  can  be  no 
objection.  They  are  the  parties  interested  in  the  result, 
and  if  satisfied,  instead  of  putting  themselves  "  upon  the 
coutitry,*'  to  put  themselves  upon  the  common  sense, 
tried  skill,  and  trained  judgment  of  the  court,  though  con- 
sisting of  a  single  judge,  it  is  not  for  mere  speculists  to 
interpose. 

In  Lower  Canada,  at  first,  trial  by  jury  in  a  civil  case 
was  a  thing  unknown  as  well  as  unauthorized.  In  1785 
a  provision  was  made,  '<  that  all  and  every  person 
having  suits  at  law,  and  actions  in  any  of  the  courts  of 
Common  Pleas,  grounded  on  debts,  promises,  contracts,  and 
agreements  of  a  mercantile  nature  only,  between  merchant 
and  merchant,  and  trader  and  trader,  so  reputed  and  under 
stood  according  to  law,  and  also  personal  wrongs,  proper 
to  be  compensated  in  damages,  may  at  the  option  or  choice 
of  either  party  have  and  obtain  the  trial  and  verdict  of  a 
jury,  as  well  for  the  assessment  of  damages  on  personal 
wrongs  committed  as  the  determination  of  matters  of  fact 
in  any  such  cause."  (25  Geo.  III.,  c  2,  Art.  9.)  In 
1829,  it  was  enacted,  that  "  in  any  personal  action  what- 
ever in  which  the  remedy  sought  is  compensation  in  dama- 
ges interest  and  costs  only  for  some  wrong  sustained  by 
reason  of  some  delits  or  quasi  delits  to  moveable  property 
only,  it  shall  and  may  be  lawful  to  and  for  the  plaintiff  and 
plaintiffs,  defendant  and  defendants  therein,  and  to  and  for 
either  of  them,  at  his,  her,  or  their  option  and  choice,  to 
have  and  obtain  the  trial  and  verdict  of  a  jury,  as  well  for 
the  determination  of  matters  of  fact  as  for  the  assessment 
of  damages  in  such  action,  in  due  course  of  law,  Ac."  (9 
Geo.  IV.,  0.  10),  but  in  1849  it  was  enacted,  "  that  no 
trial  by  jury  shall  be  allowed  in  any  civil  suit  or  action 
wherein  the  sum  of  money  or  value  of  the  thing  demanded 
or  in  dispute  shall  not  exceed  twenty  pounds  currency,  &o." 
(12  Vie,  0.  38,  s.  88.)  Such  is  now  the  law  of  Lower 
Canada. 

In  (Tpper  Canada,  as  early  as  1792,  an  act  was  passed 
reciting  that  trial  by  jury  had  long  been  established  and 
approved  in  the  mother  country,  and  then  enacted,  that 
after  1st  December,  1792,  "  all  and  every  issue  and  issues 
of  fact  which  shall  be  joined  in  any  action,  real,  personal, 
or  mixed,  and  brought  in  any  of  His  Majesty's  courts  of 


jUstice,  &c.,  shall  be  tried  and  determined  by  the  unanimous 
verdict  of  twelve  jurors  duly  sworn  for  the  trial  of  such 
issue  or  issues*,  &c.,"  (32  Geo.  III.,  cap.  2,  s.  1.)  In  1853, 
when  the  jurisdiction  of  Division  Courts  was  increased  to 
£25,  it  was  provided  that ''  the  judge  of  the  County  Court 
or  his  deputy  (acting  as  judge  of  a  Division  Court)  shall  be 
the  sole  judge  to  determine  all  actions  brought  in  the  said 
Division  Court  in  the  summary  manner  authorized  by  this 
act,  and  all  matters  and  questions  of  fact  relating  thereto^ 
unless  the  amount  claimed  shall  in  cases  of  tort  or  trespass 
exceed  £2  10s.,  in  other  cases  where  the  same  shall  exceed 
£5,  and  where  either  of  the  parties  shall  require  a  jury  to 
be  summoned,  &c.,"  (13  &  14  Vic,  c.  53,  s.  30),  and  it  is 
then  enacted,  that  '<  in  all  actions  of  tort  or  trespass  where 
the  sum  of  money  sought  to  be  recovered  shall  exceed 
£2  10s.,  and  in  all  other  cases  where  the  same  shall  exceed 
£5,  it  shall  be  lawful  for  the  plaintiff  or  defendant  to  re- 
quire a  jury  to  be  summoned  to  try  the  said  action,  &c  '' 
(s.  32).  So,  "  in  case  any  judge  before  whom  a  suit 
shall  be  tried  in  a  Division  Court  shall  think  it  proper  to 
have  any  fact  or  facts  controverted  in  the  cause  tried  by  a 
jury  in  such  case  a  jury  of  five  persons  present  shall  be 
instantly  returned  by  the  clerk  of  the  court  to  bring  Bucb 
fact  or  facts  as  shall  seem  doubtful  to  such  judge,  &c.^' 
(16  Vic,  cap.  177,  s.  11).  This  is  now  the  kw  of  Upper 
Canada. 

In  what  respect  does  Mr.  Mowat  propose  to  change  this 
law  ?  He  proposes  to  enact  that  '^  in  every  cause  in  the 
Superior  Courts  of  Common  Law,  (Queen's  Bench  and 
Common  Pleas),  and  in  the  County  Courts,  all  issues  shall 
be  tried  and  all  damages  shall  be  assessed  by  the  Court 
unless  some  one  of  the  parties'  requires  the  same  to  be  by 
H  Jury,"  (s.  1),  and  that  "when  a  jury  is  not  so  required, 
any  judge  who  might  have  presided  at  the  trial  or  assess- 
ment of  damages  by  a  jury,  shall  be  competent  to  try  the 
cause  and  assess  the  damages;  and  the  verdict  of  the  judge 
sihall  have  the  same  effect,  and  the  proceeding  upon  and 
afler  the  trial  as  to  the  powers  of  the  Court  or  judge,  the 
evidence  or  otherwise,  shall  be  the  same  as  in  the  case  of 
trial  by  jury."  (s.  2).  The  law  as  to  juries  in  Division 
Courts  is  to  remain  intact. 

Comparing  the  law  of  Lower,  with  that  of  Upper  Canada, 
and  the  latter  with  the  bill  proposed  by  Mr.  Mowat,  we 
have  the  following  results.  Where  the  demand  in  Lower 
Canada  is  less .  than  £20  no  trial  by  jury  can  be  had. 
Where  in  Upper  Canada  the  demand  exceeds  £2  10s.  and 
is  less  than  £25  a  juiy  may  be  required  by  either  party, 
and  if  not  required,  the  trial  may  be  had  without  a 
jury.  In  Lower  Canada,  if  the  demand  exceed  £20,  and 
be  for  a  claim  of  a  mercantile  nature,  or  for  damage  to 
moveable  property,  either  party  to  the  cause  may  demand 
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a  jury.  In  do  other  civil  cause  in  Lower  Canada  can  a 
trial  by  jury  be  bad.  In  Upper  Canada  wbere  the  demand 
exceeds  £25  tbere  must  as  a  general  role  be  a  trial  by  jury. 
Thus  it  will  be  seen,  tbat  in  Upper  Canada  trial  by  jury  in 
civil  ca^es  is  the  rule,  while  in  Lower  Canada  it  is  the  ex- 
ception. It  is  proposed  by  Mr.  Mowat  to  make  trial  by 
jury  in  Upper  Canada  the  exception — not  the  rule. 

We  do  not  think  his  experiment  altogether  undeserving 
of  support.  As  he  intends  that  some  one  of  the  parties  may 
demand  a  juiy,  no  trial  without  juiy  can  be  had  without 
the  assent  of  all.  Those  with  bad  cases  who  now  prefer  a 
jury  to  a  judge,  in  the  hope  of  mystifying,  or  aa  it  is  classi- 
cally expressed,  <<  bamboozling '' — the  former,  when  they 
would  have  no  hope  of  deceiving  the  latter,  will  be  able  as 
much  as  ever  to  choose  their  mode  of  trial.  Whether  it  is 
prudent  to  preserve  this  privilege  to  the  dishonest,  may 
hereafter  be  made  a  question,  but  at  present  had  better  be 
allowed  to  rest.  In  the  main,  therefore,  we  approve  of 
Mr.  Mowat's  measure,  and  shall,  with  modifications  here- 
after noticed,  be  glad  to  see  it  take  its  place  in  the  statute 
book.  It  is  a  pity  that  the  learned  author  of  it  did  not 
at  an  earlier  period  introduce  the  measure.  Its  opponents 
may,  with  some  show  of  reason,  argue  that  a  change  so 
radical  as  that  which  the  bill  contemplates  should  not  be 
made  at  the  heel  of  a  session. 

For  ourselves,  we  are  not  at  all  satisfied  but  that  the  bill, 
as  an  experiment,  goes  a  little  too  far.  Mr.  Mowat  makes 
trial  without  jury  the  rule,  and  trial  with  juiy  the  exception. 
This  is  not  consistent  with  the  preamble  of  his  bill.  The 
bill  recites,  aa  we  have  seen,  that  it  is  expedient  to  provide 
for  the  trial  of  issues  of  fact  by  the  Court,  without  a  juiy, 
whenever  all  the  parties  to  a  OBuae  prefer  that  mode  of  trial ; 
that  is,  as  we  construe  it,  whenever  the  parties  sigirify 
their  wish  to  have  a  cause  so  tried.  And  yet  the  bill  pro- 
poses to  enact  that  a  cause  shall  be  tried  without  a  jury, 
unless  the  parties  signify  their  desire  to  the  contrary! 
Our  idea  is,  for  the  present,  to  continue  trial  by  jury  in 
civil  cases  as  the  rule,  leaving  to  the  parties,  whenever  so 
disposed,  a  sight  to  claim  the  exception.  Indeed  we  would 
not  even  extend  this  right  to  ail  cases.  For  example : 
actions  for  slander,  crim.  con.,  malicious  arrest,  malicious 
prosecution,  and  actions  of  a  similar  nature,  are,  we  think, 
best  triable  by  juiy.  As  to  such  actions,  the  law,  in  our 
opinion,  ought  to  remain  unchanged. 

Our  legislators  of  to-day  as  much  pride  themselves  in 
copying  the  institutions  of  "  the  mother  country'^  as  did 
the  legislators  of  1792.  Let  us  then  trace  the  amendments 
made  in  the  English  system  of  trial  by  jury  since  1792. 

The  Courts  in  England  which  resemble  our  Division 
Courts  are  termed  "  County  Courts."  In  England  there 
are  no  intermediate  Courts  corresponding  with  our  County 


Courts.  The  inferior  or  County  Courts  in  England  have 
jurisdiction  in  all  personal  actions  where  th^  debt  or  dam- 
age claimed  does  not  exceed  £50,  (13  &  14  Vic,  c.  61), 
and  by  agreement  of  the  parties  to  any  amount,  (s.  9). 
The  judge  of  the  County  Court  is  the  sole  judge  in  all 
actions  brought  in  his  court,  and  determines  all  questions 
aa  well  of  fact  sa^  of  law,  (9  &  10  Vic,  o.  95,  s.  69). 
Where  the  amount  claimed  exceeds  £5  either  p^ty  vay 
require  a  jury  to  be  summoned  to  try  the  action  :  (s.  70). 
All  actions  not  brought  in  the  County  Court  are  brought 
in  one  or  other  of  the  Superior  Courts  of  Common  Law ; 
and  the  parties  to  any  such  action  may  by  consent  in  writing 
leave  the  decision  of  any  issue  of  fact  to  the  Court ;  and 
the  verdict  of  the  judge  or  judges  is  of  the  same  effect  as 
the  verdict  of  a  juiy,  save  that  it  cannot  be  questioned 
upon  the  ground  of  its  being  against  the  weight  of  evidence : 
(17  &  18  Vic,  c  125,  s.  1.) 

It  is  not  necessary  to  go  further  to  show  that  taking  ^'  the 
mother  country''  aa  our  model,  we  may  make  great  changes 
in  our  system  of  trial  by  jury.  There  is  no  reason  under 
the  sun  why  a  single  judge  should  not  as  well  determine  an 
ordinary  question  of  fikot  as  twelve  tradesmen  or  farmers. 
Nay,  there  are  many  reasons  for  believing  that  the  judge 
could  do  so  better  than  any  juiy.  Nothing  but  prejudice 
prevents  men  seeing  and  acknowledging  this  to  be  the  case. 
Possibly  the  judges  would  rather  not  be  called  upon  to 
discharge  duties  hitherto  performed  by  jurors.  On  their 
part  there  may  be  a  reluctance  to  do  so.  They  may  be  of 
opinion  that  their  duties  would  be  in  consequence  increased. 
Should  these  be  the  views  of  the  judges,  they  are  not  our 
views.  It  would  be  as  easy  for  a  judge  after  hearing  evi- 
dence at  once  to  determine  in  his  own  mind  for  or  against 
a  party  litigant  as  to  deliver  a  long  address  in  order  to 
assist  twelve  men  less  capable  than  himself  of  arriving  at 
a  just  conclusion.  Indeed,  under  the  law  as  it  stands, 
judges  there  have  been  and  judges  there  are  who  invariably 
direct  juries  to  find  one  way  or  the  other  according  to  the 
impression  produced  on  the  judicial  mind.  Of  these,  the 
most  noted  were  Lord  Ellenborough,  Lord  Tenterden,  and 
Lord  Abinger.  Of  existing  judges  Lord  Demman  is  an 
illustrious  example.  These  great  men,  free  of  timidity, 
instead  of  charging — ^if  you  think  so  and  so,  find  for  plains- 
tiff,  and  if  you  think  so  and  so,  find  for  defendant — ^hav- 
ing by  grasp,  intellect  seized  the  truth,  rather  than  allow  it 
to  be  smothered  by  the  ignorance  or  stupidity  of  jurors, 
boldly  charged  in  accordance  with  the  dictates  of  truth  and 
the  demands  of  justice.  We  have  nothing  to  fear  on  this 
head  from  the  Superior  Court  judges  of  Upper  Canada. 
Suitors  wanting  confidence  in  County  judges  will  have  it 
in  their  power  to  give  them  the  go-by  and  summon  juries. 
This  power  we  have  seen  suitors  now  have  in  Division 
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Courts.  How  often  is  it  exercised  7  Not  in  one  case  in 
one  hundred  and  fifty.  Surely  this  is  an  argument  of  some 
weight  in  favor  of  the  principles  contained  in  Mr.'Mowat's 
biU. 


MOSES  R.  GUMMING. 

It  will  be  remembered  that  this  individual  was  last  year 
tried  at  Toronto  for  embezzlement. 

He  was  indicted  on  two  counts. 

The  first  charged  that  on  11th  March,  1857,  he  being  a 
clerk  then  employed  in  that  capacity  by  the  Bank  of  Upper 
Canada,  did  then  and  there  in  virtue  thereof  receive  a  cer- 
tain sum  of  money,  to  wit :  £1,449  Ids.  for  and  on  account 
of  the  said  Bank  of  Upper  Canada,  and  the  said  sum  of 
money  feloniously  did  embezzle. 

The  second  count  charged  that  he,  on  11th  March,  1857, 
being  a  clerk,  &c.,  (aa  in  first  count),  did  then  and  there 
and  in  virtue  thereof  receive  a  certain  valuable  security,  to 
wit,  an  order  for  the  payment  of  £1,439  15s.  for  and  on 
account  of  the  said  Bank  of  Upper  Canada,  and  the  said 
valuable  security  feloniously  did  embezzle. 

The  jury  found  a  general  verdict,  ''  guilty  of  embezzle- 
ment,'' upon  which  verdict  there  vras  judgment. 

The  form  of  the  indictment  is  that  given  in  the  schedule 
to  Statute  18  Vic.  cap.  92,  which,  from  its  language,  seems 
to  refer  to  Statute  4  &  5  Vic,  cap.  25,  s.  39,  which  enacts, 
that  '^  if  any  clerk  or  servant  of  any  person  employed  for 
the  purpose  or  in  the  capacity  of  a  clerk  or  servant,  shall 
by  virtue  of  such  employment  recMve  or  take  into  his  pos- 
session any  chattel,  money,  or  valuable  security,  for  or  in 
the  name  or  on  account  of  his  master,  and  shall  fraudulently 
embezzle  the  same  or  any  part  thereof,  every  such  offender 
shall  be  deemed  to  have  feloniously  stolen  the  same  from 
his  master,''  &c. 

The  evidence  did  not  prove  an  offence  under  this  Statute 
but  rather  one  under  Statute  19&20  Vic,  cap.  121,  8.40, 
which  enacts,  that  '<  if  any  cashier,  assistant  cashier,  man. 
ager,  or  clerk  of  the  said  Bank,  (Bank  of  Upper  Canada), 
shall  pecret,  embezzle,  or  abscond  with  any  bond,  obligation, 
bill,  obligatory  or  of  credit,  or  other  bill  or  note,  or  any 
security  for  money,  or  any  money  or  effects  intrwied  to  him 
as  such  cashier,  &c.,  the  cashier,  &c.,  so  offending,  &c., 
shall  be  deemed  guilty  of  felony." 

The  counsel  for  the  prisoner  contended  that  the  indict- 
ment charged  an  offence  under  Statute  4  &  5  Vic,  cap.  25, 
for  embezzling  money,  &o.,  received  by  a  clerk,  &c.,  /rom 
third  peiBons/or  his  master,  of  which  there  was  no  evidence, 
and  upon  this  ground,  among  others,  moved  the  Court  of 
Queen's  Bench,  under  the  recent  Statute,  20  Vic.  cap  61, 
for  a  new  trial.  The  counsel  for  the  Crown  opposed  the 
motion  upon  the  ground  among  oihen  that  the  form  of  in- 


dictment given  in  Stat.  18  Vic«,  cap.  92,  applies  not 
merely  to  acts  of  embezzlement  under  Statute  4  &  5  Vic, 
cap.  25,  but  to  acts  of  embezzlement  generally,  including 
embezzlement  under  19  &  20  Vic,  cap.  121,  of  money, 
&c.,  entrusted  to  a  cashier,  &c,  by  his  master,  &c. 

The  Court  of  Queen's  Bench  discharged  the  rule,  and 
from  its  decision  the  prisoner  appealed  to  the  Court  of 
Error  and  Appeal,  consisting  of  the  ten  judges* 

On  Saturday  last,  26th  July,  judgment  in  error  was 
given  that  the  order  of  the  Court  of  Queen's  Bench  refu* 
sing  a  new  trial  be  reversed  and  that  the  rule  be  made 
absolute  for  setting  aside  the  verdict  and  for  granting  a 
new  trial,  and  that  the  prisoner  be  remanded  to  the  same 
custody  and  be  detained  upon  the  same  warrant  and  autho- 
rity as 'before  the  verdict  was  rendered  until  therefrom  dis- 
charged by  due  course  of  law.  Chief  Justice  Draper  and 
Mr.  Justice  Bums  dissented  from  this  judgment,  and  Jus- 
tices McLean  and  Hagarty,  being  stockholders  of  the  Bank 
of  Upper  Canada,  declined  to  express  any  opinion.  Mr. 
Justice  Richards  not  having  been  present  at  the  argument 
also  declined  to  express  an  opinion.  The  Chief  Justice  of 
Upper  Canada  who  in  the  Court  of  Queen's  Bench  gave 
judgment  refusing  a  new  trial,  in  the  Court  of  Error  and 
Appeal  said  that  his  judgment  in  the  Court  below  was  not 
given  without  much  doubt,  and  that  since  it  was  given  he 
had  seen*  reason  to  change  his  opinion.  He  therefore  con- 
curred with  the  majority  of  the  judges  in  appeal  in  granting 
a  new  trial.  The  majority  consisted  of  The  Chief  Justice 
of  Upper  Canada,  Mr.  Chancellor  Blake,  Chief  Justice 
Macaulay,  Vice-Chancellor  Esten,  and  Vice-Chancellor 
Spraggc 


LAW  REFORMS  OF  THE   SESSION.— GENERAL 

REVIEW. 

(  Contmuid  from  page  1 28. ) 

The  Bill  '<  to  amend  and  extend  tho  Act  of  1857,  for 
diminishing  the  expense  and  delay  in  the  administration  of 
justice  in  certain  cases,"  is  of  great  importance.  So  far  as 
it  proposes  to  explain  and  amend  the  Act  which  it  recites, 
it  is  unobjectionable ;  but  so  fiur  as  it  proposes  to  extend 
the  operation  of  that  Act,  it  is  not  free  from  objection.  It 
is  all  very  well  summarily  to  try  persons  accused  of  larceny 
when  such  persons  assent  so  to  be  tried,  but  it  is  another 
thing  summarily  to  try  persons  for  criminal  offences  with 
or  without  assent,  who  hitherto  were  entitled  to  trial  by 
jury.  Much  as  we  are  prepared  to  dispense  with  trial  by 
jury  in  a  certain  class  of  civil  cases,  we  would  not  without 
fear  and  trembling  deprive  a  party  accused  of  crime  of  its 
benefits,  where  that  party  demands  so  to  be  tried.  Life  and 
liberty  in  England  are  more  free  than  in  the  Continental 
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States  of  Europe.  This  is  in  no  small  degree  attribiltable 
to  the  right  of  the  subject  to  be  tried  by  his  peers.  The 
&moa8  words  of  Magna  Charta  are,  '<  Nullus  liber  homo 
capiatar,  vel  imprisonetur,  aut  disseisiatur  de  libero  tene- 
mento  suo  vel  libertatibus  vel  liberis  oonsuetudinibus  suis, 
ant  ntlagetnr,  aut  exulit,  aut  aliquo  modo  destruatur,  nee 
super  eum  ibimusi  nee  super  eum  mittemus  nisi  per  legale 
judicium  parium  Buorum  vel  per  legem  terrso."  This 
Charter  of  our  liberty  is  the  bulwark  of  our  freedom.  It 
is  not  only  the  pride  of  our  people,  but  the  admiration  of  all 
foreigners  who  take  the  trouble  to  understand  it.     Rather 


the  will  of  the  party  accused ,  5te  had  better  adopt  the 
system  in  vogue  in  more  than  one  State  of  the  Union, 
of  summoning  a  jury  on  the  spot,  in  the  same  manner  as 
on  coroner's  inquests.  The  criminal  law  of  Bngland  is 
merciful — ^that  of  France  is  arbitrary.  We  must  not  be 
induced  by  any  admirers  of  the  latter  country  to  substitute 
cruelty  for  mercy,  when  liberty  is  at  stake 

Though  several  clauses  of  this  bill  correspond  with  Eng- 
lish enactments,  it  is  not  to  be  foi^otten  that  there  is  » 
wide  difference  between  the  circumstances  of  the  two  coun- 
tries.. The  magistrates  of  Canada  are  not  to  be  compared 
with  the  magistrates  of  England.  There  might  be  no  risk 
in  allowing  a  magistrate  in  England,  under  proper  restric- 
tions, to  deprive  of  liberty  ;  whereas  in  Canada  that  power 
dare  not  be  entrusted  to  one  magistrate  in  one  thousand. 
Owing  to  this  difference,  a  measure  which  might  be  in 
England  a  blessing,  in  Canada  would  be  a  curse.  It  is  not 
safe  to  trifle  with  the  liberty  of  the  subject,  or  to  pass  any 
law  abridging  it,  unless  in  cases  of  clear  necessity. 

It  is  with  pleasure  that  we  have  seen  this  bill  since  its 
introduction  deprived  of  some  of  its  most  objectionable 
features.  It  is  now  so  altered  that,  no  longer  a  monster, 
it  may  become  law  and  prove  a  really  good  law. 

A  Bill  '<  for  the  protection  of  Hotel  Keepers  in  certain 
cases,"  is  upon  the  whole  a  prudent  measure.  It  is  now  a 
rule  that  an  innkeeper  is  liable  for  the  loss  of  the  goods  of 
his  guest,  but  it  is  also  a  rule  that  the  guest  may  by  his 
own  conduct  discharge  the  innkeeper  from  responsibility. 
Thongh  the  law  casts  its  protection  on  a  traveller  who 
resorts  to  an  inn  (and  aU  hotels  are  not  inns),  it  does  not 
discharge  the  guest  from  the  exercise  of  all  prudence. 
Were  the  law  so,  the  effects  of  it  upon  innkeepers  would 
be  ruinous  as  well  as  unjust.  This  bill  is  nothing  more 
than  an  extension  of  the  sound  and  wise  principle  of  pro* 
tection  to  the  innkeeper  as  much  as  to  his  guest.  It  recites, 
that  it  is  expedient  to  limit  and  declare  and  place  upon  an 
equitable  basis  the  liability  of  Botel  keepers  to  their  guests, 
for  the  loss  of  monies,  jewels  or  ornaments,  belonging  to 
or  in  the  custody  of  tuoh  guests.     With  respect  to  theeo 


things,  the  innkeeper  may  keep  a  safe  for  their  safe  keeping, 
and  may  notify  his  guests  that  he  has  such  a  safe,  in  whicb 
he  is  ready  to  keep  their  valuables,  and  if  the  notification 
be  neglected,  notwithstanding  a  loss,  the  innkeeper  is  to 
be  discharged  from  liability.  The  liability  of  an  innkeeper 
as  regards  all  property  of  a  guest,  not  above  enumerated, 
is  to  remain  as  heretofore.  We  cannot  say  that  the 
bill  goes  too  far.  Now  that  travellers  are  in  the  habit  of 
carrying  upon  their  persons  costly  articles  of  jeweliy,  and 
travellers  are  so  numerous,  it  is,  we  think,  time  for  the 
law  to  cast  a  little  more  of  its  protection  over  the  inn- 


than  dispense  with  trial  by  jury  in  a  criminal  case,  against  keeper  than  it  does.     The  rule,  as  to  the  responsibility  of 


innkeepers,  owes  its  origin  to  the  reign  of  '*  good  Queen 
Bess;"  and  Calyes'  case  was  decided  in  1584.  Though 
the  people  of  that  day  were  famed  for  many  good  qualities ; 
yet  they  were  not  accustomed  to  travel  in  the  pursuit  of 
health,  wealth  and  information,  as  do  the  people  of  the 
present  day.  There  might  have  been  the  disposition,  but 
there  was  not  the  ability.  The  want  of  steamboats  and 
railcars  was  a  serious  obstacle  to  universal  peregrination. 
Times  change,  and  so  do  we ;  and  as  we  change,  so  must 
the  law. 

The  bill  ''  for  the  protection  of  the  owners  of  saw  logs 
and  other  timber,  and  to  afford  them  (qu.  saw  logs  and 
other  timber)  summary  relief  in  certain  cases,"  is  dictated 
by  a  knowledge  of  the  wants  of  the  country.     The  transi- 
tion from  a  bill  to  protect  hotel  keepers  to  a  bill  to  protect 
the  owners  of  saw  logs  is  an  easy  one.     Protection  is,  we 
think,  as  much  needed  in  the  one  case  as  the  other.     One 
of  )he  staples  of  this  country  is  the  timber  trade.     Bf  any 
are  engaged  in  the  pursuit  of  it.     The  law  of  meum  and 
tuftm,  though  pretty  well  understood,  is  not  at  all  times 
respected.     One  saw  log  very  mucb  resembles  another. 
And  where  there  are  thousands  braced  together,  it  is  no 
easy  matter  to  distinguish  **  mine  from  thine."   Hence  the 
temptation  to  appropriate  the  property  of  another  is  in 
this  business  great,  and  to  many  persons  irresistible.     It  is 
often  the  subject  of  wonder  why  the  law  of  England  is  so 
severe  upon  horse  stealers.     One  and  the  chief  reason  is 
that  the  animal  is  so  easily  stolen,  that  great  is  the  temp- 
tation of  stealing  him.     So  in  proportion  to  the  temptation 
to  commit  the  crime  is  the  severity  of  the  punishment. 
The  same  rule  applies  equally  to  saw  logs.     It  is  proposed 
that  the  owner  of  every  mill  shall  have  particular  marks 
for  his  timber.     These  marks  are  to  be  exhibited  in  a  con- 
spicuous place.     Any  mill  owner  exhibiting  marks  not  his 
own  is  to  be  made  subject  td  summary  conviction  before  a 
magistrate.     Persons  in  the  employment  of  mill  owners, 
cutting  logs  bearing  any  marks  other  than  those  of  the  mill 
owner,  or  defacing  marks,  are  also  to  be  subjected  to  sum- 
mary conviction  and  punishment.    At  in  other  ena<itments 
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of  a  similar  tendenoji  some  explanation  is  here  necessary. 
The  seller  of  saw  logs  may  have  his  marks ',  and  if  a  mill 
owner  who  hujs  them,  or  his  employees  who  cuts  them, 
are  to  be  punished  because  bearing  a  mark  other  than  that 
of  the  mill  owner,  few  will  buy  marked  timber.  Amend- 
ment is  here  required.  We  merely  direct  attention  to  it } 
confident  that  the  introducer  of  the  bill  will  be  too  glad  to 
make  the  bill  as  useful  as  possible,  and  as  practicable  as 
useful^ 

The  bill  <<  to  Provide  for  the  Establishment  of  Separate 
Registry  Offices  in  Cities,  Towns,  Counties,  and  Ridings  of 
Counties,  in  Upper  Canada,"  we  propose  next  to  consider. 
The  present  law  is  that  of  9  Vic.  cap.  34.     It  is  enacted 
by  8.  4,  that  there  shall  be  a  register  appointed  to  be  resi- 
dent in  each  and  eyery  county  in  Upper  Canada,  &c.   Other 
statutes  have  been  passed,  allowing  each  county,  whether 
senior  or  junior  county,  which  sends  a  member  of  Parlia- 
ment— such  as  Durham,  one  of  the  United  Counties  of 
N«)rthamberland  and  Durham — to  have  a  separate  registry 
office.     So  Peel,  one  of  the  United  Counties  of  York  and 
Peel.     But  no  statute  exists,  allowing  a  junior  county,  not 
sending  a  member  to  Parliament,  such  as  Bruce,  one  of  the 
United  Counties  of  Huron  and  Bruce,  to  have  a  separate 
registry  office,  though  much  needed.   To  remedy  this  defect 
in  the  law,  the  present  bill  is  proposed.     It  goes  further. 
It  proposes  to  allow  separate  registry  offices,  not  only  for 
junior  counties,  but  for  ridings.    This,  it  is  presumed,  will 
not  be  carried  into  effect  for  some  time  yet  to  come.     So 
far  as  it  is  proposed  to  have  separate  registry  offices  for 
cities,  the  bill  is  worthy  of  support.     The  principle  of  a 
eity  being  equal  to  a  county  for  municipal  purposes  is 
admitted  by  the  municipal  law ;  and  not  only  on  principle, 
but  for  the  sake  of  convenience,  a  large  city  like  Toronto 
should  have  its  own  registry  office,  distinct  from  the  county 
or  counties  in  which  it  is  situate.     It  is  to  be  left  to  the 
Gt)vemor  of  the  Province,  so  often  as  he  shall  deem  the 
oirenmataDces  of  any  city,  or  of  any  junior  county  of  an 
union  of  counties,  or  riding  of  a  county  or  counties,  not  set 
apart  for  judicial  or  municipal  purposes,  such  as  to  render 
expedient  the  establishment  therein  of  a  separate  registry 
office,  to  proclaim  and  set  apart  a  registry  office  for  such 
eity,  &o.     Provisions  more  than  this  bill  contains,  for  the 
transfer  of  books  to  and  making  of  extracts  to  be  sent  to 
the  new  registry  office,  are  required.     Before  the  bill  be- 
oomes  law,  more  attention  ought  to  be  given  to  this  branch 
of  it,  else  there  will  be  great  inconvenience  and  delay 
in  carrying  the  act  into  effect. 


••• 


The  bill  postponing  the  day  for  ss.  4-9  of  C.  L.  P.  A., 
1857,  to  come  into  operation,  was  assented  to  by  the  Gov- 
MBor  Gkoeral  on  80th  ultimo. 


HISTORICAL  SKETCH  OF  THE  CONSTITUTION,  LAWS, 

AND  LEGAL  TIUfiUNALS  OF  CANADA. 

(Contmued  from  Page  181.) 

On  the  death  of  Champlain  the  colony  was,  subject  to 
the  privileges  of  the  Company  of  the  hundred  associates, 
committed  to  the  care  of  Monsieur  de  Montmagny.  U 
appears  to  have  been  a  person  of  integrity  and  ability. 
It  was  during  his  rule  that  the  Island  of  Montreal  was 
granted  to  the  St.  Sulpioians  of  Paris.  The  grant  was 
made  on  I7th  December,  1640,  and  confirmed  by  the 
King  of  France  on  I3th  February.  1644.  Obedience 
to  a  body  of  laws  known  as  the  Pr^vdte  and  Vioomte  de 
Paris  was  especially  enjoined*— and  resort  to  a  contem- 
plated Court  or  Sovereign  Council  to  be  established  by 
the  Company  at  Quebec,  was  also  made  the  subject  of 
stipulation.  Before  this  time  there  was  no  Court  of  Jus- 
tice of  any  kind  in  the  colony.  In  1640  there  was  estab- 
lished the  Court  of  the  Grand  Seneschal  or  Steward,  who 
had  a  limited  jurisdiction.  In  weighty  causes  he  was  as- 
sisted by  a  Council. 

On  6th  June,  1645,  de  Montmagny  received  a  royal 
commission,  in  which  his  previous  services  were  honorably 
mentioned,  and  by  which  he  was  re-appointed  governor 
and  lieutenant-governor  for  a  further  term  of  years ;  but 
in  1647  he  was  recalled,  and  succeeded  by  Monsieur 
D'Aillebout.  It  was  the  custom  of  the  time  to  limit  each 
governor  to  a  term  of  three  years  only,  and  in  1650  the 
term  of  office  of  D'Aillebout  expired.  His  successor  was 
Monsieur  de  Lauzon,  who  had  been  one  of  the  associates 
of  the  Company,  and  who  therefore  had  some  knowledge 
of  the  wants  of  the  colony.  In  addition  to  the  ordinary 
powers  of  government,  authority  was  given  to  him  to  settle 
disputes  between  the  colonists,  to  try  crimes,  and  to  punish 
criminals  even  with  death  These  powers  he  exercised  un- 
til 1654,  when  Monsieur  Nicolas  Denys  was  appointed  his 
successor.  To  this  gentleman  was  confided  the  power  of  ap- 
pointing subordinate  officers  of  justice,  and,  with  the  advice 
of  a  Council,  to  make  laws,  statutes  and  ordinances.  We 
have  no  record  of  any  laws  ordained  by  him.  His  govern- 
ment, so  far  as  we  can  learn,  was  satisfiiotory  to  the  colony 
and  to  the  mother  country.  His  term  of  office  having,  in 
1657,  expired.  Viscount  D'Argenson  relieved  him.  Scarcely 
had  the  latter  landed  in  the  colony  when  he  was  surprised 
to  hear  the  cry  of  '^  To  arms/'  and  was  informed  that  a 
number  of  Algonquins  had  been  massacred  under  the  guns 
of  the  fort  by  a  scouting  party  of  the  Five  Nations,  who 
had  been  for  years  the  deadly  foes  of  the  French,  and  of 
such  Indians  as  reeeived  their  protection  or  acknowledged 
their  authority.  No  serious  rencontre  took  place.  The 
hostile  Indians  upon  the  first  manifestation  of  resistance 
fled)  and  though  pursued  were  not  overtaken. 
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D' Argenson's  henlth  failed  him,  and  having  at  liis  own  re- 
quest been  recalled  he  was  sncceeded  by  Baron  d' Avangour, 
who  upon  his  arrival  examined  into  the  condition  of  the 
colony,  and  found  that  owing  to  the  neglect  of  the  Company 
everything  was  in  a  wretched  plight.  Trade,  and  not  good 
government,  was  the  aim  of  the  Company,  and  now  for  the 
first  time  it  became  manifest  either  that  possession  of  the 
colony  should  be  taken  from  the  Company,  or  that  the  Com- 
pany and  the  colony  should  be  left  a  prey  to  the  Indians. 
A  direct  appeal  for  protection  waa  made  by  the  inhabitants 
to  the  throne  of  France.  The  fruit  of  this  appeal  was  the 
despatch  of  Monsieur  de  Monts  from  France,  as  a  special 
commissioner  to  inquire  into  the  state  of  the  colony.  He 
arrived  in  1662.  It  was  during  this  year  that  Canada  was 
the  scene  of  a  terrific  earthquake,  which  it  is  said  lasted, 
with  little  intermission,  for  the  space  of  six  months.  At 
the  Bay  of  St  Paul's  a  mountain  was  thrown  into  the  River 
St.  Lawrence  and  formed  an  Island.  At  Point  aux  AUou- 
ettes  an  entire  forest  was  detached  from  the  land  and  thrown 
into  the  river.  The  ice  which  at  the  time  covered  the  St. 
Lawrence  was  hurled  into  the  air,  and  fell  in  masses  of  ap- 
palling grandeur.  Rivers  were  diverted  from  their  courses. 
Some  rivers  became  in  color  red,  others  yellow ;  while  the 
St.  Lawrence,  from  Quebec  to  Tadousac,  was  white.  The 
earth,  the  heavens,  and  all  that  was  visible  during  this 
earthquake  is  described  as  having  presented  an  awful 
appearance.  The  desolation  that  ensued  was  not  at  all 
calculated  to  lessen  the  dissatisfaction  of  the  colonists  suf- 
fering under  the  misrule  of  the  Company. 

No  sooner  had  Monsieur  de  Monts  returned  to  France 
than  arrangements  were  made  to  deprive  the  Company  of  its 
privileges ;  but  on  14th  February,  1663,  they  voluntarily 
surrendered  them,  and  the  surrender  was^  in  May  following 
formally  accepted.  Monsieur  de  M^zy  was  forthwith  ap- 
pointed governor  of  the  colony  for  a  period  of  three  years 
from  his  arrival  at  Quebec.  M.  Robert,  a  counsellor  of  State, 
was  appointed  Intendant  of  Police,  Finance,  and  Marine, 
but  never  arrived  in  the  countiy;  and  on  7th  May,  1663, 
Monsieur  Oaudais  was  appointed  a  special  commissioner  to 
obtain  information,  among  other  things,  of  the  situation  of 
the  colony,  the  length  of  the  days  and  nights,  the  salubrity 
of  the  air,  the  regularity  of  the  seasons,  the  fertility  of  the 
soil,  the  quantity  of  land  under  cultivation;  the  population 
of  Quebec,  Montreal,  and  Three  Rivers — their  occupation 
and  means  of  subsistence ;  the  tenure  of  lands,  the  produc- 
tion of  wheat,  and  the  nature  and  extent  of  debts  and  other 
obligations.  In  the  instructions  to  Monsieur  Gaudais,  the 
want  in  the  colony  of  some  system  of  law  was  mentioned,  and 
his  Majesty,  Louis  the  Fourteenth,  declared  his  intention 
of  creating  a  Sovereign  Council,  to  consist  of  the  Governor, 
the  Intendant,  and  five  other  leading  residents.    In  Novem- 


ber, 1663,  Monsieur  Prouvelle  de  Tracy  was  commissioned 
Viceroy  of  the  French  Colonies  in  America,  and  by  name 
over  Canada,  Acadia,  Newfoundland,  and  the  Islands  of  the 
Antilles.  His  authority  was  of  the  most  extensive  kind, 
paramount  to  that  of  all  governors  or  lieutenant-governors 
of  particular  colonies. 

When  Monsieur  de  Gaudais  arrived  in  the  colony  he 
administered  the  oath  of  allegiance  to  the  inhabitants,  re- 
gulated the  Police,  and  made  rules  for  the  administration 
of  justice.  When  de  M^y  reached  the  colony,  which  he 
did  at  the  same  time  as  de  Gaudais,  he  published  a  Royal 
Edict,  creating  a  Sovereign  Council,  composed  of  de  M6sy 
as  Gt>vemor-General,  representing  the  Crown,  de  Laval, 
Bishop  of  Petr^,  and  five  other  councillors,  to  be  elected 
by  them,  one  to  be  Attorney  General,  and  a  Clerk  for  the 
preservation  of  arrets  decrees,  or  orders  of  the  Council ; 
the  Clerk  to  hold  his  appointment  at  the  pleasure  of  the 
Governor  and  Bishop.  The  powers  of  the  Sovereign  Coun- 
cil were  to  take  cognizance  of  all  causes,  civil  as  well  as 
criminal ;  to  judge  sovereignly  and  in  the  last  resort,  ac- 
cording to  the  laws  and  ordonnances  a£  France,  and  therein 
to  proceed  as  near  as  possible  in  the  form  and  manner 
practised  and  observed  in  the  jurisdiction  of  the  Court 
of  Parliament  at  Paris ;  reserving,  nevertheless,  to  the 
Monarch  power  to  change,  reform  and  amplify  the  said 
laws  and  ordonnances,  and  them  to  alter,  repeal  or  renew, 
or  such  oth^r  regulations,  statutes  or  constitutions  as  the 
Monarch  might  conceive  to  be  useful  to  his  service  and 
the  welfare  of  his  subjects  in  the  colony.  Attached  to 
the  Sovereign  Council  there  were  Assessors,  or  men  known 
to  be  well  versed  in  the  laws.  These  officers  had  a  delibe- 
rative voice  in  causes  in  which  it  was  their  duty  to  report 
upon  the  law.  The  Sovereign  Council  was  thus  both  a 
political  and  judicial  body.  It  met  regularly  eveiy  Mon- 
day at  the  Intendant's  palace,  and  special  sessions  were  held 
at  the  pleasure  of  that  officer.  The  custom  of  Paris  and  the 
ordonnances  of  France  were  made  the  law  of  the  colony. 

During  the  year  1664,  a  powerful  West  India  Company 
was  chartered,  and  by  the  edict  chartering  it  the  Company 
became  possessed  of  the  territory  lying  between  the  Riven 
Amazon  and  Oronoko,  the  Charibee  Islands,  Canada,  Aca- 
dia, Newfoundland  and  Africa.  This  immense  territoiy 
was  granted  to  the  Company  in  seigneurie,  but  subject  to 
be  governed  by  the  laws  and  ordonnances  of  France,  and 
the  custom  of  the  Yicomte  and  Prevot^  of  Pans.  Under 
this  charter  the  Marquis  de  [Tracy  waa  ordered  first  to  visit 
the  West  Indies,  and  then  to  visit  Canada,  to  adopt  such 
measures  as  he  might  see  fit  for  the  safety  and  tranquillity 
of  the  colonies. 

De  M^zy,  as  Governor  of  Canada,  was  in  1665  succeeded 
by  Daniel  de  Remi,  Seigneur  of  Courcelles  ;  and  on  23d 
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March  of-  the  same  year,  in  liea  of  Monsieur  Robert,  who 
never  reached  the  colony,  Monsiear  Talon  was  appointed 
Intendant  of  Justice,  Police  and  Finance.  He  was  autho- 
rized to  do  justice  on  the  complaint  of  the  military  and 
others;  to  hear  and  determine  criminal  and  civil  cases 
under  certain  reseivations,  which  we  shall  hereafter  more 
fully  explain. 

Shortly  aflber  his  appointment,  the  government  of  France 
having  learned  the  disproportion  of  men  and  women  in  the 
colony,  sent  out  700  women.  When  they  arrived  the  men 
of  the  colony  were  informed  of  it,  and  such  of  them  as 
felt  competent  to  support  wives  were  offered  their  choice. 
The  collection  was  described  as  tall,  short,  fair,  brown,  fat 
and  lean.  In  less  than  fifleen  days,  the  demand  was  so 
great  that  not  one  of  the  seven  hundred  women  remained 
without  a  lord  and  master. 

After  this  period,  that  is  in  1672,  de  Oourcelles  was  re-, 
lieved  by  the  Count  of  Frontenac,  whose  name  a  County  in 
Upper  Canada  still  bears. 

In  December,  1674,  the  West  India  Company,  having 
given  no  greater  satisfaction  in  their  government  of  the 
colony  than  did  the  previous  Company  of  the  hundred 
associates,  surrendered  their  charter  to  the  Crown.  De 
Chesneau  was  in  the  year  iR>llowing  appointed  Intendant 
of  the  colony  ;  he  was  especially  enjoined  to  see  that 
the  Sovereign  Council  conformed  in  all  things  to  the  cus- 
tom of  the  Pr^vot^  and  Yicomt^  of  Paris,  and  had  power 
conferred  on  him  to  act  without  the  Council  when  necessaiy 
to  avoid  delay.  In  1678  an  elaborate  code  of  practice  was 
decreed;  and  in  the  month  of  June,  1679,  an  edict 
vras  issued,  by  which  the  King  approved  of  certain  articles 
of  the  Code  Civil,  repealed  others  as  inapplicable  to  the 
then  state  of  the  colony,  and  substituted  new  regulations. 

In  process  of  time,  besides  the  Sovereign  Council,  infe- 
rior or  District  Courts  were  instituted  at  Quebec,  Montreal, 
and  Three  Rivers.  In  the  first  two  there  was  a  magistrate, 
called  Lieutenant  General,  who  exercised  criminal  and  civil 
jurisdiction ;  a  magistrate  who  was  also  Judge  of  the  Ad- 
miralty, called  Lieutenant  Particulier ;  a  Crown  Attorney, 
and  a  Clerk.  In  the  Court  at  Three  Rivers,  with  ihe  ex- 
ception of  there  being  no  Lieutenant  Particulier,  the  officers 
were  similar  to  those  in  Quebec  and  Montreal.  Two  sittings 
of  these  Courts  were  held  every  week  throughout  the  year, 
except  about  six  weeks  in  the  month  of  September  and  Oc- 
tober, and  a  fortnight  at  Easter.  From  each  of  the  three 
District  Courts  an  appeal  lay  to  the  Sovereign  Council,  and 
a  further  appeal  to  the  King  of  France,  in  his  Council  of 
State. 

It  may  not  be  out  of  place  here  to  notice  the  powers  of 
the  Intendant  as  a  Minister  of  Justice  by  virtue  of  the  first 
part  of  his  commission — ^Intendant  da  la  Justice. 


He  had  power  to  determine  matters  of  civil  property  in 
a  summary  way.  His  jurisdiction  was  not  limited  to  con* 
tests  under  any  particular  value,  but  was  seldom  exercised 
except  in  trifling  cases,  such  as  complaints  of  abusive  lan- 
guage and  the  like.  He  was  authorized  to  delegate  his 
power  to  other  persons,  by  commissions  in  writing  for  that 
purpose,  and  the  persons  so  appointed  by  him  to  exercise 
judicial  authority  were  called  his  Sub-d4legu6s.  There 
were  usually  seven  appointed — ^two  at  Quebec,  one  at  Three 
Rivers,  two  at  Montreal,  one  at  Detroit,  and  one  at 
Michilimackinac — ^which  two  latter  places,  though  now 
lying  without  the  boundaries  of  the  Province,  were  within 
the  Province  as  bounded  in  the  time  of  the  French  govern- 
ment. To  the  inhabitants  ot  the  western  part  of  the  Pro- 
vince, though  few,  the  residence  of  the  Deputies  at  these 
points  was  a  great  convenience,  preventing  as  it  did  the 
necessity  for  journeys  to  Montreal,  Three  Rivers  or  Quebec, 
to  attend  the  regular  Courts.  Though  the  jurisdiction  of 
the  Intendant  himself  was  not  circumscribed,  with  that  of 
his  deputies  it  was  otherwise.  They  had  no  jurisdiction 
for  money  demands  exceeding  fifty  livres,  or  about  forty 
shillings  sterling.  They  had,  however,  power  to  determine 
complaints  concerning  abusive  words  and  the  like  small 
offences  as  much  as  the  Intendant  himself. 

In  addition  to  the  several  jurisdictions  established  by 
the  King,  and  in  which  justice  was  administered  in  his 
name,  there  were  in  many  seignories  seigoorial  jurisdictions, 
in  which  justice  fhight  have  been  administered  by  the  au- 
thority of  the  Seigniors.  These  Seigniors  were  persons  to 
whom  the  King  of  France  had  granted  large  tracts  of  land 
to  hold  immediately  of  the  Crown,  upon  certain  conditions 
and  with  certain  reservations.  The  right  of  a  Seignior  to 
administer  justice  was  derived  from  the  following  words 
when  used  in  his  grant  "  Nous  donnons  et  concedons  une 
telle  6tendue  de  terre  2b  un  tel  &  t^tre  de  Fief  Qt  Seigneurie, 
avec  haute  moyenne  et  basse  justice.''  Thus  there  were 
three  kinds  of  justice  which  might  have  been  administered 
by  them,  viz.,  high,  middle,  and  low  justice.  ^*  La  haute 
Justice/'  or  the  highest  of  these  jurisdictions,  consisted  in  a 
right  to  decide  criminal  matters  of  the  highest  nature,  that 
were  punished  by  loss  of  life  or  limb.  *^  La  moyenne  Jus- 
tice," was  a  right  to  determine  inferior  crimes  that  did  not 
affect  life  or  limb  but  were  punishable  by  fine  or  imprison- 
ment, or  such  as  in  the  English  law  are  termed  misdemesnors. 
<<  La  basse  Justice"  was  a  right  to  determine  only  civil 
actions  or  matters  of  property,  and  veiy  trifling  offences, 
such  as  abusive  language  or  other  injuries  coming  under 
the  denomination  of  Le  petit  criminel,  being  a  class  of 
crimes  still  lower  than  those  that  were  the  objects  of  the 
moyenne  justice.  A  Seignior  who  had  the  jurisdiction  was 
obliged  to  keep  a  Judge  to  sit  in  the  Seignorial  Court,  and 
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likewise  a  prosecating  attorney,  a  register,  and  a  bailiff^ 
aod  to  maiutaio  a  place  for  the  confinement  of  criminals. 
Very  few  of  the  Seigniors  were  rich  enough  to  bear  this 
expense ;  the  jurisdiction  was  in  consequence  little  exer- 
cised ;  moreover,  the  exercise  of  it  was  very  much 
checked  and  controlled  by  the  officers  of  the  Crown,  par- 
ticularly with  respect  to  the  prosecution  of  capital  crimes. 
There  was  in  every  case,  whether  criminal  or  civil,  a  right 
of  appeal  to  the  District  Court  of  the  District  in  which 
the  Seigniory  lay.  No  execution  could  be  had  of  any  sen- 
tence affecting  life  or  limb  against  a  criminal  without  a  re- 
vision and  confirmation  of  it  by  the  Supreme  Council,  even 
though  the  criminal  himself  did  not  appeal. 

{To  be  Continued,) 


JUDICIAL  CHANGES  IN  ENGLAND. 
Ma.  Justice  Coleridge  is  about  to  quit  the  bench,  and  he 
will  be  succeeded  by  Mr.  Hugh  Hill^  Q.C.    The  Dailjf 

News  says : — 

Sir  John  Taylor  Coleridge,  the  retiring  judge,  has  been  for 
more  than  twenty-three  years  on  the  bench,  having  succeeded 
Sir  William  Taunton,  one  of  the  judgen  of  the  Court  of 
Queen's  Bench,  on  the  28cb  January  (Hilary  Term,)  1835. 
Sir  J\)hn  Coleridj^e  was  educated  at  Oxford,  and  cook  his  degree 
in  Easter  Term,  1812,  when  he  was  the  only  man  of  bis  year 
in  the  first  class  in  olassica ;  in  1810  be  obtained  the  prize  for 
Latin  verse,  and  in  1813  the  two  prizes  for  the  Latin  and 
English  essays.  Mr.  Justice  Coleridge,  while  at  the  bar,  went 
the  Western  Circuit,  and  became  a  seijeaat  in  1832,  three 
years  before  he  was  raided  to  the  bench. 

Mr.  Hugh  Hill,  Q.C.,the  newlv-appointed  judge,  was  called 
to  the  bar  in  1841,  before  which  time  he  had  praotieed  with 
great  succesa  as  a  pleader  for  a  considerable  number  of  years 
Kir.  Hill's  pleading  connection  earl^  introduced  him  to  busi- 
ness, and  from  the  date  of  bis  call  hia  practice  was  considera- 
ble, eepecially  in  mercantile  cases.  On  the  Norther  Circuit  he 
soon  stepped  into  the  first  junior  business,  and  was  exten- 
sively retained  in  the  City  of  London.  In  the  year  1851  he 
was  called  within  the  bar ;  and  latterly,  in  oonsequenoe  of  a 
failure  in  health,  arising  from  the  over-preMure  of  business, 
he  had  given  up  answering  cases,  confining  himself  to  practice 
in  open  court.  Mr.  Hill's  age  is  sixty,  or  thereabouts ;  he 
has  never  taken  an  active  part  in  polities,  but  is  understood  to 
be  &  strong  Conservative. 


LAW  AND  EQUITY. 

lit  seems  that  in  England,  as  in  Canada,  there  is  a  belief 
that  the  ^ion  of  Law  and  Equity  is  only  a  question  of 
time.  Day  by  day — little  by  little— ^e  fntiioa  is  being 
effected.  There  are  now  before  the  English  legtriature 
two  bills — the  one  to  confer  upon  Equity  Courts  the  right 
to  award  damages  like  Courts  of  Common  Law ;  the  other 
to  increase  the  Equity  powers  of  Courts  of  Common  Law. 
On  a  future  ocoaaion  we  shall  probably  fully  advert  to  them. 

If  there  be  any  probability  of  the  idioorasy  of  the  English 
admin iatratiou  of  justice  being  removed,  we  in  Canada  may 
wcU  live  La  hope.    There  can  not  be  to  our  mind  anything 


more  illogical,  or  more  ridiculous,  than  the  administration 
of  justice  by  rival  Courts  of  Law  and  Equity.  England 
alone,  among  European  nations,  enjoys  this  unenviable 
system  of  beUum  in  pace.  Subjected  to  the  test  of  reason, 
the  system  falls  to  the  ground.  Its  only  support  is  the 
tolerance  of  the  people,  who,  born  and  living  under  it, 
know  nothing  better,  and  scarcely  hope  for  better.  It 
is  to  foreigners  an  incomprehensible  absurdity,  and  like 
other  absurdities,  now  no  more,  we  hope  is  destined  to  be 
numbered  among  the  things  that  are  past. 

SINGULAR  FACT. 

In  the  names  of  the  fifteen  English  Judges,  there  are  no 
fewer  than  six  bearing  the  initial  '^  C,"  and  .four  that  of 
u  ^  f>  There  arc  Campbell,  Cockbum,  Coleridge,  Cromp- 
ton,  Crowder,  and  Channell  ]  and  Wightman,  Williams^ 
Willes,  and  Watson,  leaving  only  five  names  to  all  thereat 
of  the  letters,  Bramwell,  Erie,  Martin,  Pollock,  and  Byles. 
Still  further  adding  to  the  <<  C's  "  Chelmsford  the  Lord 
Chancellor,  the  ex-Chancellor  '<  Cranworth/'  and  Cresswell 
the  Judge  Ordinary. 

DIVISION     COU  RTS. 


OFFICERS  AND  SUITORS. 


▲  M8WSK8     10    CORBBSPONnENTB. 


To  the  JBditore  of  the  Law  Journal. 

2nd  June,  1858. 

SiBS.^In  the  April  aod  May  numbers  of  the  Law  Jwmal, 
under  the  above  heading,  I  observe  that  the  power  of  the  Divi- 
sion Courts  to  try  the  poasesston  of  corporeal  or  incorporeal 
hereditaments  is  commented  upon.  In  reference  to  this  sub- 
ject I  would  be^  leave  to  submit  the  following  to  the  conside- 
ration of  those  interested  in  this  question. 

The  words  of  the  Statutes  limiting  the  jurisdiction  of  the 
Division  Courts  in  this  Province,  are  respectively — 

13  A;  14  Vic.  chap.  53,  sec  23. — '*  Nor  for  any  cause  involv- 
ing the  riyfU  or  tiiU  to  rial  estate"  dr. 

16  Vic.  chap.  177,  sec.  1, — "  Or  of  any  (Ktion  of^edmentt  or 
in  whieh  the  tUU  to  any  coipainal  or  moorpareal  hereditamentB,'' 
dbc. 

In  the  County  Courts'  Acts  of  this  Province,  the  words  are 
8  Vic.  chap.  13,  sec.  57, — '*  And  where  iUkt  to  landshsAl  not  be 
brought  into  question."  13  &  14  Vie.  chap.  90,  sec.  20,— 
'  *'  And  where  the  title  to  tandahti]!  not  be  brought  in  question.'' 
19  &  20  Vic.  chap.  90,  sec.  20,**— Where  the  title  toland  shall 
be  brought  in  question. 

In  the  County  Courta'  Acts  in  England  the  words  are. 

Imp.  Stat.  9  &  10  Vic.  chap.  95,  sec.  58,—"  In  which  the  tiile 
to  any  corporeal  or  tncorporeal  herediiameni,"  &c.,  shall  be 
brought  in  question. 

The  last  mentioned  Act  was  judicially  noticed  in  the  case  of 
Latham  v.  Spedding,  17  Q.  B.,  440;  20  L.  J.,  Q.  B.  302,  which 
was  an  action  trespass,  qu.  ola.  fregit.  The  pleae  were  not 
guilty,  and  net  possessed.  A  verdict  was  rendered  for  the  plain- 
tiff for  40  shilling.  No  questiim  arose  on  the  trial  as  to  the 
title  of  the  plaintiffs  to  the  houne  in  question  ;  and  the  Judge 
who  tried  the  case  refused  to  certify  that  it  was  a  proper  uase 
to  be  tried  in  the  Superior  Courts.  Subsequently,  Pattesony 
/.,  in  Chambers  conceiving  that  the  plea  of  not  possessed  put 
,in  issue  the  HiU  to  land  and  ousted  the  jutisdioiion  of  tha 
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Ct>unty  Court,  made  an  order  for  costs.  The  Queen's  Beneh 
aferwardii  rescinded  the  order,  upon  the  ground  that  the  jur- 
isdicti«)n  of  the  County  Court  was  not  ouHted,  because  the 
defendant  bad  so  pleaded  that  the  title  might  p«)8sihly  cmie 
in  question,  nor  would  it  be  until  the  question  actually  came 
on  at  the  trial,  and  was  really  and  bona  fide  in  issue.  *'  Surelj^ 
said  Lord  Jampbell,  "  A  CourUy  Qmri  can  try  the  question  oj 
po9at8$um  or  non-poisession"  In  the  case  of  Over  holt  ▼.  Pari« 
and  Dundas  Road  Co.,  7  C.C.  C.P.,  293,  the  Court  treats  the 
words  in  the  English  County  Court  Act  and  the  Provincial 
County  Court  Act  as  having  the  same  meaning  and  effect.  See 
also  the  oases  of  Trai nor  v.  Holcombe,  7.U.C.  B.R.,549 ;  Thom- 
pson ▼.  Ingham,  14  Q.  B.,  ID  ;  19  Law  Jour.,  B.  K.,  189. 

Yours,  &o,,  D. 

[We  have  much  pleasure  in  giving  a  place  to  the  above. 
Such  communications  are  valuable  in  every  point  of  view,  and 
if  practitioners  generally  would  occasionally  ao  has  D.  has  «lone 
contribute  a  i  item  for  the  "  benefit  of  those  interested  "  in 
questions,  it  would  largely  benefit  all.  This  is  the  first  com- 
manication  we  have  received  from  D.  and  we  trust  k  will  not 
be  the  last. — £d8.  L.  J.  | 


To  the  Editors  of  the  Law  JourncU.        ,  ' 

Owen  Sound,  June  let,  1858. 

Messrs  Editors. — A  question  has  arisen  in  my  practioe 
which  I  conceive  to  be  of  importance  to  suitors  in  Division 
Courts.  It  is  this :  the  8th  section  of  the  Division  Courts  Ex- 
tension Act  allows  a  suit  to  be  tried  "  where  the  cause  of  action 
arose ;"  Now  suppose  a  promissory  note  is  given  at  the  farth- 
est extremity  of  Upper  Canada,  say  at  Ottawa  city,  and  is  held 
by  a  party  at  Owen  Sound,  when  it  falla  due  can  it  be  trie'l  in 
in  the  Division  Court  here  ? 

The  assumption  by  those  who  would  answer  this  question 
in  the  affirmative,  is  that  there  was  no  cause  of  action  until 
the  note  fell  due,  that  the  "  cause  of  action  "  under  the  Sta- 
tute ar«>se  here.  We  are  assuming  of  course  that  the  defendant 
lives  in  Ottawa  and  not  here. 
f  Now,  does  not  this  look  very  like  a  quibble?  Could  it  be 
intended  by  the  Legislature  that  the  defendant,  who  we  will 
suppose  to  have  a  good  defence,  shall  appear  here^  when  he 
lives  in  a  distant  city,  and  the  transaction  on  which  the  note 
was  founded,  accurred  there  also  7 

It  may  be  answered  in  the  affirmative  that  it  would  be  quite 
as  unjust  to  compel  the  plaintiff  to  go  to  Ottawa  to  attend 
Court,  as  to  compel  the  defendant  to  come  to  Owen  Sound,  es- 
pecially when  the  defendant  neglected  the  precaution  of  stat- 
ing in  the  body  of  the  note  where  it  should  be  payable. 

My  answer  would  be,  that  the  oases  are  not  equal  The 
plaintiff  in  buying  the  note  would  buy  it  at  a  reduction  oor- 
respondlng  to  nis  estimate  of  the  trouble  and  risk  of  collooting 
a  note  from  a  man  in  Ottawe,  who  oould  only  be  sued  there 
— while  the  defendant  would  have  do  suck  option,  fie  was 
not  a  party  to  Ibe  transfer,  and  was  not  even  aware  of  it. 

Tour  opinion  on  this  point  would  be  interesting,  I  am  enre, 
to  tuitoni,  and  important  to  your  obedient  servant, 

William  Smith, 

Clerk  Ut  D.  (7.  Orey. 

[We  understand  there  is  much  diversity  of  opinion  in  the 
several  Counties  on  the  point  our  correspondent  notes  and 
would  prefer  reserving  the  expression  of  our  opinion  till  those 
who  tale  different  ^iews  have  an  opportuni^  of  advancing 
them.  This  opportunity  we  will  gladly  afford  in  the  Law 
Journal  and  beg  to  solicit  communications  on  the  subject. 
Discussions  of  the  kind  serve  a  g«»od  pur  ose. 

In  the  meantime  we  would  refer  to  the  following  cases  af 
bearing  upon  the  point.  Roff  et  al  v.  Nuller,  19  L.  J.  C.B.. 
278 ;  Bucklpy  v.  Hann,  19  L.  J.,  Ex.  151 ;  Wilde  v.  Sheridat , 
21  li.  J.,  aB.  200 ;  Heath  t.  Long,  19  L.  J.  Q.  B.  ^25. 


MANUAL    ON    THE    OFFICE    AND    DUTIES    OF 
BAILIFFS    IN    THE    DUISION    COURTS. 

(For  the  Law  Journal — By  V .) 

•     [OONTINUBD  VROM  PAOS  183,  YQL.  IT.] 

A0TIOK8  OSNERALLT  BT  AND  AGAINST  BAILIFFS. — ^IN 
WHAT  DIVISION  COURT  TO  BE  BROUGHT. 

By  the  62 nd  section  of  the  Division  Court  Act,  it  is 
enacted  that  when  any  Clerk  or  Bailiff  either  by  himself, 
or  jointly  with  any  other  person,  is  liable  to  be  sued  or 
may  sue  any  person  for  a  debt  or  demand  within  the. 
jurisdiction  of  the  Division  Court  of  which  he  shall  be  Clerk 
or  Hhiliff,  then  and  in  every  sach  case  the  Clerk  or  Baili£f 
may  sue,  and  shall  be  liable  to  be  sued  for  any  debt  due, 
&c.,  in  the  Court  of  ant/  next  adjoining  Division  in  the 
same  County  in  the  same  manner  to  all  intents  and  purpo- 
ses, as  if  the  cause  of  action  had  arisen  within  such  next 
adjoining  Division,  or  the  defendants  were  resident  therein 

This  enactment,  it  is  conceived,  embraces  all  clions  that 
may  be  brought  by  or  against  BHiliflfs,  in  a  Division  Court, 
as  well  as  those  actions  which  are  independent  of  their  offi- 
cial character,  as  those  for  acts  done  or  connected  with  the 
performance  of  their  duties  as  such  Bailiffs,  and  the  effect 
appears  to  be  compulsory,  in  other  words,  that  Bailiffs  can- 
not sue  or  be  sued  in  their  own  Courts. 

Id  some  Counties  a  different  practice  prevails  and  officers 
are  allowed  to  sue  in  their  own  Courts ;  the  words  *^  may 
sue  **  in  the  clause  being  taken  to  give  a  cumulative  right 
to  officers.  Such  construction,  it  is  submitted,  is  errone- 
ous. 

No  officer  entrusted  with  the  power  of  carrying  the  law 
into  effect,  should  be  allowed  to  place  himself  in  a  position 
to  advance  his  peculiar  interests  by  forwarding  his  own 
claims  or  otherwise,  to  the  disadvantage  of  others  having  a 
right  to  avail  themselves  of  his  services  as  a  minister  of 
justice.  Bailiffs  are  required  to  serve  summonses,  and  the 
service  of  the  summons  is  the  very  foundation  of  the 
Judge's  jurisdiction  to  receive  confessions  and  to  execute 
warrants  of  execution.  A  judgment  is  given  in  default  of 
defendant's  appearance,  on  proof  in  most  cases  of  service 
merely.  Should  the  plaintiff  as  Bailiff  give  jurisdiction  to 
the  Court  by  such  proof,  rights  attach  in  respect  to  the 
time  of  the  Bailiff  receiving  executions  and  taking 
action  thereupon.  And  these  officers  might  have  at  the 
same  time  in  their  hands  an  execution  in  their  own  favor, 
and  one  in  favor  of  a  third  party  against  the  same  defend- 
ant, and  they  might  be  able  without  danger  from  the  law, 
to  take  oare  of  their  o^n  interest  in  the  first  place  leaving 
the  other  plaintiff  without  remedy.  And  then  the  affidavit 
required  of  a  Bailiff  on  proof  of  a  confession  that  he  has 
no  interest  in  the  demand  sought  to  be  recovered,  he  could 
not  of  course  make  in  a  case  in  which  he  is  plaintiff. 

It  may  be  said  that,  in  such  cases,  the  confession  might 
be  thken  by  the  clerk ;  but  the  enactment  is  for  the  benefit 
of  defendants,  and  if  they  find  it  more  convenient  to  give 
a  confession  to  the  bailiff,  they  have  a  right  to  do  so ;  so 
that,  with  reference  to  the  position  of  bailiffs,  it  would  be 
holding  out  a  premium  to  fraud  and  placing  ordinary  suitors 
in  a  less  favorable  position  than  officer  suitors  to  hold  that 
they  had  a  right  to  sue  directly,  or  indireotly,  in  their  own 
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courts.  It,  as  it  is  contended,  the  words  <<  may  sue"  are 
designed  to  give  a  cumulative  right  to  bailifb  to  sue  in 
their  own  courts  when  the  cause  of  action  arises  within 
their  division,  or  the  defendant  resides  therein,  or  to  sue 
in  an  adjoining  division,  at  their  option,  it  is  difficult  to 
understand  on  what  principle  a  right  should  be  given  to  an 
officer  suitor,  which  is  not  given  to  other  suitors  generally. 
But  the  words  "  may  sue,"  in  their  connection  with  and 
reference  to  the  subject,  are  evidently  imperative,  and  mean 
that  the  bailiff  mtut  sue  in  the  next  adjoining  Division 
Court;  such  constraction  being  in  furtherance  of  the 
public  good.  Recent  Division  Court  Acts  confer  certain 
powers  and  require  certain  duties,  which  never  could  have 
been  intended  to  apply  to  a  bailiff  part^/  to  a  suit,  and  so 
the  Legislature  could  not  have  supposed  they  possessed 
any  right  to  sue  in  their  own  county.* 

To  quote  the  language  of  a  judge  who  examined  the 
language  of  this  clause,  and  declined  hearing  cases  brought 
by  officers  in  their  own  courts — "  It  is  most  important  that 
the  administration  of  justice,  in  every  department,  should 
be  free  even  from  the  breath  of  suspicion ;  and  in  every 
aspect  in  which  the  alleged  right  has  presented  itself  to  my 
mind,  I  see  opposed  to  it  inconvenience,  public  distrust, 
and  possible  fraud.  The  clause  having  the  effect|  I  take 
it,  to  have  shut  out  these  evils.'' 

THE   MAGISTRATE'S    MANUAL. 


BT  ▲  BARRISTEBr AT-LAW  — (Oopnzon  RisoiyiD.) 
[OmtkiMei  Jrvm  pagt  136,  Vol.  IV.] 


ni. — Summons  or  Wabeant. 

Warrant  when  indictment  found. — ^When  a  party  is  at 
large,  and  an  indictment  is  found  against  him  by  the  Grand 
Jury  either  at  the  Assizes  or  Quarter  Sessions,  and  he  does 
not  appear  and  plead  to  the  indictment,  it  is  the  duty  of 
the  Clerk  of  Assize  or  Clerk  of  the  Peace  at  Sessions,  as  the 
case  may  be,  upon  application  of  the  prosecutor,  and  on 
payment  of  one  shilling  to  deliver  to  the  prosecutor  a  certi- 
ficate of  such  indictment  having  been  found — in  this  form. 

f  I  hereby  certify  thatat  a  Court  of  (Oyer  and  Terminer,  or  Gen- 
eral Gaol  Deliyery,  or  General  Sessions  of  the  Peace)  holden  in 
and  for  the  (jCounty  or   Unittd  Countisa^  at  ih§  eate  may  60  of 

,  at ,  in  the  said  {County  ^e.,)  on ,  a  Bill  of  In<uct- 

meot  was  found  by  the  Grand  Jary  against  A,  B.,  therein  deeorib* 

ed  as  A.  B.  late  of ,  (laborer^)  for  that  he  (|*e.,  atating  shortly 

'  the  offence,)  and  that  the  said  A  B.  hath  not  appeared  or  pleaded 
to  the  said  indictment 

Dated  this  ^— -»  day  of  -~^  one  thousand  eight  hundred  and 
Z.  X. 

Clerk  of  the  Crown  or  Deputy  Clerk  of  the  Crown  for  the  (Ooun- 
ty  or  United  Countiee^  at  the  eaee  tnay  be,)  or  Clerk  of  the  Peace  of 
and  for  the  said  (Coun^  or  United  Countietf  a»  the  eaee  may  be.) 

*  It  is  quite  possible  that  a  construction  of  the  claase,  allowing 
officers  to  sue  in  their  own  ooorts,  has  given  dissatisfaction,  and 
produced  the  bill  to  prcTent  merchant  clerks  from  holding  office ; 
for  the  principle  of  what  is  said  above  would  apply  to  clerks,  as 
well  as  bailiffs;  and  a  more  rigid  construction  of  Uie  clause  would 
have  saved  this  appeal  to  Parliamant  We  confess  that,  unless 
the  clause  has  the  effect  contended  for  in  the  text,  we  should  be 
disposed  to  advocate  the  disability  of  merchants  and  traders  for 
office  in  a  Division  Court    [Ens.  L.  J.] 

t  16  Yio.  0.  179.  soh.  F. 


On  the  production  of  this  certificate  to  any  magistrate, 
having  jurisdiction  where  the  offence  was  committed  or 
where  the  person  charged  therewith  b  supposed  to  be,  it  is 
the  duty  of  the  latter  to  issue  a  warrant  for  the  appre- 
hension of  the  person  charged  with  the  offence — ^in  this 
form : — 

*  Province  of  Canada,  {County  or  United  Cbtm^Mt,  or  aethe  eaee 
nMy  be,)  of 

To  all  or  any  of  the  Constables,  or  other  Peace  officers  in  the 
said  {County  or  United  Countiee,  or  ae  the  eaee  may  be)  of : 

Whereas  it  hath  been  duly  certified  by  J.  D.,  Clerk  of  the  Crown 
of  {name  of  the  Court)  {or  £.  G.  Deputy  Clerk  of  the  Crown)  {or 
Clerk  of  the  Peace,  ae  the  eaee  may  be)  in  and  for  the  (County  or 

United  Countiee,  or  ae  the  eaee  may  be)  of that  (^e.,  etating 

the  eertifieate) ;  These  are  therefore  to  command  you,  in  Her  *Ma- 
jesty's  name,  forthwith  to  apprehend  the  said  A.  B.,  and  to  bring 
him  before  {me),  or  some  other  Justice  or  Justices  of  the  Peace  in 
and  for  the  said  {County  or  United  (7oiifi.iM,  or  ae  the  eaee  maybe,) 
to  be  dealt  with  according  to  law. 

Given  under  my  Hand  and  Seal  this day  of ,  in  the 

year  of  our  Lord ,  at ,  in  the  {County,  kc.)  aforesidd. 

[L.  8.]  J.  8. 

On  (he  apprehension  of  the  party  charged,  and  on  proof 
on  oath  or  affirmation  that  he  is  the  person  named  in  the 
indictment,  the  magistrate  may  commit  him  to  trial  by  wai^ 
rant  thus — 

f  Province  of  Canada  {County  or  United  Counties,  or  ae  the  eaee 
may  be,)  of 

To  all  or  any  of  the  Constables,  or  other  Peaoe  officers,  in  the 
said  {County,  ^e,)  of  —  and  to  the  Keeper  of  Uie  Common  Goal, 
at  ^— ,  in  the  said  {County  or  United  Countiee,  ae  the  eaee  may  be) 
of : 

Whereas  by  a  Warrant  under  the  Hand  and  Seal  of  ^^^,{one) 
of  Her  Mi^esty's  Justioes  of  the  Peace  in  and  for  Uie  said  ({/oim- 

ty  or  United  Countiee,  or  ae  ^  eaee  may  be,)  of under 

hand  and  Seal,  dated the  day  of ,  after  reciting  that  it 

had  been  certified  by  J.  D.  (j-c.  ae  in  the  eertifieate,)  { )  the 

said  Justice  of  the  Peace  commanded  all  or  any  of  the  Constaliles, 
in  Her  Mi^es^s  name,  forthwith  to  apprehend  the  said  A.  B.  and 
to  bring  him  before  (him)  the  said  Justice  of  the  Peace  in  and  for 
the  said  {County  or  United  Countiee,  or  ae  the  ease  may  be)  of  — > 
or  before  some  other  Justice  or  Justioes  in  and  for  the  said  {Coun* 
ty  or  United  Countiee,  or  ae  the  eaee  may  be,)  to  be  dealt  with  ac- 
cording to  law ;  And  whereas  the  said  A.  B.  hath  been  appre- 
hended under  and  by  virtue  of  the  said  Warrant,  and  being  now 
brought  before  (me)  it  is  hereupon  duly  proved  to  {me)  upon  oath 

that  the  said  A.  B.  is  the  same  person  named  and  charged  by ^ 

in  the  said  Indictment ;  These  are  therefore  to  command  you  the 
said  Constables  and  Peace  Officers,  or  any  of  you,  in  Her  Ma- 
jesty's name,  forthwith  to  take  and  convey  the  said  A.  B.  to  the 

said  Common  Gaol  at ,  in  the  said  {County  or  United  Cmmi- 

tiee,  or  ae  the  eaee  may  be)  of  ^-^-,  and  there  to  deliver  him  to  the 
Keeper  thereof,  together  with  this  Precept ;  and  (I)  hereby  com- 
mand you  the  said  Keeper  to  receive  the  said  A.  B.  into  your  cus- 
tody in  the  said  Gaol,  and  him  there  safbly  to  keep  until  he  shall 
thence  be  delivered  by  due  course  of  law. 

Given  under  (my)  Hand  and  Seal,  this  -^—  day  of  ^— ,  in  the 
yeas  of  our  Lord         ,  at  — ,  in  tiie  (County,  ^e,)  aforesaid. 

[l.  8.]  J.  8. 

Instead  of  committing  him  however  he  may,  as  hereafter 
directed,  admit  him  to  bail. 

Should  the  person  indicted  be  confined  in  prison  for  any 
offence,  at  the  time  application  is  made  fgr  a  certificate,  as 
above  mentioned,  the  magistrate  may  on  proof  of  the  iden- 
tity of  the  person,  issue  a  warrant  of  detainer  in  this  form : 

X  Province  of  Canada  {County  or  United  Countiee,  or  ae  the  eaee 
may  be)  of  — 

*  16  Vic.  0. 179,  soh.  G.     f  lb.  soh.  H.     1 1^  ^o-  «*  179,  soh.  L 
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To  the  Keeper  of  the  Commoii  (Ho\  at  — -  in  the  said  (County 
or  United  Countietf  wr  aa  the  eaee  may  be)  of ; 

WhereM  it  hath  been  dalj  certified  by  J.  D.,  Clerk  of  the  Crown 
of  (nofiM,  the  Court)  or  Deputy  Clerk  of  the  Crown,  or  Clerk  of  the 
Peace  of  and  for  the  [^County  or  United  Countiee,  or  as  the  eaee  may 

be)  uf that  (j*c.  etating  the  certificate)  ;  And  whereas  (I  am) 

informed  that  the  said  A.  B.  is  in  yonr  eostody  in  the  said  Com- 
mon Gaol  at aforesaid,  charged  with  some  offence,  or  other 

matter ;  and  it  now  being  duly  proved  npon  oath  before  {me)  that  the 
said  A.  B.  so  indicted  as  iuPoresaid,  and  the  said  A.B.,  in  year  custody 
as  aforesaid,  are  one  and  the  same  person ;  These  are  therefore 
to  command  yon,  in  Her  Majesty's  name,  to  detain  the  said  A.  B. 
in  yonr  custody  in  the  Common  Gaol  aforesaid,  until  by  Her  Ma- 
jesty's Writ  of  Habeae  Corpue  he  shall  be  removed  therefrom  for 
the  purpose  of  being  tried  upon  the  said  indictmenl,  or  until  he 
shall  otherwise  be  remoTcd  or  discharged  out  of  your  custody  by 
due  course  of  law. 

QiTen  under  (my)  Hand  and  Seal,  this of  — ^,  in  the  year 


of  our  Lord 


at  -~^  in  the  {County ^  j'c.,)  aforesaid. 

[l.  s.]  J.  8. 


Apprehension  without  a  warrant. — ^When  a  person  is 
found  in  the  aotnal  commission  of  a  felony,  he  may  be  ap- 
prehended at  once  without  any  warrant,  and  taken  before 
the  nearest  magistrate,  to  be  dealt  with  according  to  law. 
So  also  where  a  felony  is  committed  under  such  circumstan- 
ces as  to  leave  no  doubt  in  the  prosecutors  mind  as  to  the 
identity  of  the  offender,  it  will  be  prudent  for  him  some- 
times to  procure  the  assistance  of  a  constable,  and  cause  the 
offender  to  be  apprehended  without  warrant.  This  more 
particularly  if  the  delay  occasioned  by  an  application  for  a 
warrant  be  likely  to  admit  of  the  offender's  escape.  Great 
caution,  however,  must  be  exercised  in  the  case  of  an  arrest 
without  a  warrant.  A  magistrate's  warrant  is  a  great  shield. 
Where  an  arrest  is  made  without  it  if  it  should  turn  out 
that  the  wrong  person  is  arrested,  or  that  proof  is  so  slight 
that  he  is  of  necessity  disohai^ed,  the  prosecutor  would  be 
liable  to  an  action  for  false  imprisonment  which  he  would 
not  be  if  shielded  by  a  magistrate's  warrant  (Stone's  Petty 
Se88.  Prac.  264^  6  £d.) 

Search  Warrants. — ^It  now  remains  for  us  to  notice  this 
most  useful  form  of  attaining  the  ends  of  justice.  When- 
ever any  credible  witness  proves  upon  oath  before  a  ma- 
gistrate that  there  is  reasonable  cause  to  suspect  that  any 
property  whatsoever  on  or  with  respect  to  any  larceny  or 
felony  shall  have  been  committed  is  in  any  dwelling  house, 
outhouse,  garden,  yard,  or  other  place  or  places,  the  ma- 
gistrate may  grant  a  warrant  to  search  such  dwelling  or 
place.  On  an  accusation  for  stealing,  the  finding  of  the 
stolen  property  is  strong  evidence  of  guilt,  and  the  utilitv 
of  the  search  warrant  is  thus  very  obvious.  The  oath 
or  information  to  ground  a  search  warrant  may  be  in  this 
form — 

*  Province  of  Canada  {County  or  United  Counties  orae  the  eaee 
may  be)  of 

The  information  of  A.  B.  of  the ,  of ,  in  the  said  {Coun- 
ty, ^e.)  {yeamttn)f  taken  this day  of ,  in  the  year  of  our 

Lord ,  before  me,  W.  S.,  Esquire,  one  of  Her  Majesty's  Jus- 
tices of  the  Peace,  in  and  for  the  {County  or  United  Countiee^  or 

eu  the  cote  may  be)  of ,  who  saith  that  on  the day  of , 

(meert  deeeription  of  artielee  stolen,)  of  the  goods  and  chatties  or 
Deponent,  were  feloniously  stolen,  taken  and  carried  away,  fh>m 
and  out  of  the  {Dwelliny  House  4*^.,)  of  this  Deponent,  at  the 
{Tovnshijf,  ^e.)  aforesaid,  by  (some  person  or  persons  unknown, 

*  16  Vic.  cap.  179,  soh.  B.  1. 


or  name  the  person,)  and  that  he  hath  just  and  reasonable  cause  to 
suspect,  and  doth  suspect  that  the  said  goods  and  chattels,  or 
some  partof  them,  are  concealed  in  the  {DwMing  house  ^c,  of  CD.) 

of ,  in  the  said  {County)  {here  add  the  causes  of  suspicion, 

whatever,  they  may  be) :  Wherefore,  {he)  prays  that  a  Search  War- 
rant may  be  granted  to  him  to  search  {the  DweUiny  House,  ^e,,) 
of  the  said  C.  D.  as  aforesaid,  for  the  said  goods  and  chatties  so 
feloniously  stolen,  taken  and  carried  away  as*  aforesaid. 

Sworn  before  me  the  day  and  year  first  above  mentioned,  at  day 
in  the  said  {County)  of W.  S.        J.  P. 

The  search  warrant  if  granted  may  be  in  this  form— - 

*  Province  of  Canada,  {County  or  United  Counties,  or  as  may 
be)  of 

To  all  or  any  of  the  Constables,  or  other  Peace  Officers,  in  the 
{County  or  United  Counties,  or  as  the  case  may  be)  of : 

Whereas  A.  B.  of  the ,  of ,  in  the  said  (County,  fe,,) 

hath  this  day  made  oath  before  me  the  undersignea,  one  of  Her 
Majesty's  Justices  of  the  Peace,  in  and  for  the  said  {County  or 
United  Coanties,  or  as  the  case  may  be,)  of—,  that  on  the  — — 

day  of {copy  informatson  as  far  as  place  of  supposed  conceal- 

ment)*;  These  are  therefore  in  the  name  of  our  Sovereign  Lady 
he  Queen,  to  authorize  and  require  you,  and  each  and  every  of 
you,  with  necessary  and  proper  assistance,  to  enter  in  the  day  time 
into  the  said  {Dwelling  House,  ^c,  of  the  said,  ^c.)  and  there  dil- 
igently seach  for  the  said  good  and  chattels,  and  if  the  same  or 
any  part  thereof  shall  be  found  upon  such  search,  that  you  bring 
the  goods  so  found,  and  also  the  body  of  the  said  C.  D.  before  me, 
or  some  other  Justice  of  the  Peace,  in  and  for  the  said  {County  or 
United  Counties,  or  as  the  ease  may  be)  of  — >  to  be  disposed  tt 
and  dealt  with  according  to  law. 

Given  under  my  Hand  and  Seal,  at ,  in  the  said  {^County, 

^c.)  this day  of ,  in  the  year  of  our  Lord,  one  thousand 

eight  hundred  and >  W.  S.  J.  P.     {Seal) 

This  warrant  may  be  issued  on  Sunday  the  same  as  on 
any  other  day  of  the  week.f 


U.    C.     REPORTS. 


QUEEN'S  BENCH. 

Bipartei  bjf  C  BoinraoH,  Xsq.,  Barriakr<d-Law. 
HILART  TERM,  21  TIC. 


IIOOKBR  XT  AL.   V.   QdRNITT. 

Tb«  Otoric  of  th«p«aM  !•  not  entttted  touy  fce  from  the  partiM  to  a  caoM  Ibr 
etrlkiag  a  •fMclal  Jorj. 

This  was  a  special  case  stated  for  the  the  opinion  of  the  court. 

The  plaintiflfs  brought  four  actions,  in  this  court  and  the  Com- 
mon Pleas,  in  which  they  applied  for  and  obtained  a  judge's  order 
in  each  to  strike  a  special  Jury  of  merchants  and  traders,  under 
the  18  &  14  Vic,  ch.  55,  sec.  45. 

Elisors  were  accordingly  duly  appointed  in  each  case,  who  at- 
tended at  the  office  of  the  Clerk  of  the  Peace  (the  defendant)  in 
Toronto,  for  the  purpose  of  striking  such  jury. 

The  Clerk  of  the  Peace,  by  his  deputy,  haying  been  noUfied  that 
special  juries  were  to  be  struck  at  his  office,  at  an  appointed  hour, 
was  in  attendance,  and  prepared  the  lists  from  the  jury  books, 
and  provided  the  ballot-box  and  panels  (which  are  kept  in  his 
office),  and  he  acted  in  striking  the  said  juries,  the  elisors  also 
assisting. 

The  lists  haring  been  made  up  the  elisors  signed  them,  and  cer- 
tified them  to  the  sheriflf,  according  to  the  directions  of  the  sta- 
tute. 

The  Clerk  of  the  Peace  afterwards  rendered  his  account  for 
striking  such  special  juries,  to  the  plaintiffs  attorney,  amounting 
in  the  four  cases  to  £27  7s.  6d.,  made  up  as  follows,  tis  : 


♦  16  Vic.  cap.  1T9,  bch.  E.  2.        f  /6.  sec.  8. 
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Drafting  mixed  special  jury,  600  names 
on  list,  at  208.  per  100    .        .        .£600 

Entering  panel 0  10    0 

Certificates  after  panel  .        .        .        .060 
119  ballot  tickets 0    2    6 

And  he  referred  to  the  19  &  20  Vic,  ch.  92,  as  warranting  his 
charges,  in  connection  with  18  &  14  Vic,  oh.  65,  sees.  48,  46, 
49,  81. 

In  one  of  the  said  oases,  which  came  before  the  Master  for  tax- 
ation, the  charge  of  £6  17s.  6d.,  as  paid  the  Clerk  of  the  Peace 
for  striking  such  special  jtiry,  was  disallowed  by  the  Master,  as 
not  being  warranted  by  the  acts,  and  on  appeal  to  the  presiding 
jndge  In  Chambers  the  Master's  decision  was  confirmed. 

In  the  other  cases  the  plaintiffii  failed,  and  so  had  no  oppoHa- 
nity  of  bringing  the  qnestions  np  in  them  on  taxation,  but  in  all 
they  contend  they  were  called  on  to  pay  and  did  pay  what  the 
defendant  was  not  legally  entitled  to  demand.  They  have  also 
paid  the  elisors. 

The  qnes^ons  for  the  opinion  of  the  court  are, 

1st  Whether  such  charges  so  made  by  the  defendant  as  Clerk 
of  the  Peace,  were  warranted  by  the  statutes,  or  any  part  of 
them? 

2nd1y.  If  not,  whether  having  been  paid  the  plaintiffs  are  en- 
titled to  recover  them  back  again  as  money  paid  to  the  defendant 
*^  colore  officii,**  or  how  much  ? 

If  the  court  shall  be  of  opinion  that  the  Clerk  of  the  Peace  was 
not  entitled  to  make  such  charges,  or  any  part  of  them,  and  that 
the  plaintiffs  are  entitled  to  recover  them  back,  then  judgment  to 
be  entered  for  the  plaintifis  for  £27  7s.  6d. 

If  that  the  charges  were  properly  made,  under  the  act,  or 
though  not  warranted,  yet  that  having  been  paid  the  defendant  is 
not  liable  to  refund  the  amount,  then  judgment  to  be  entered  for 
the  defendant. 

But  if  the  court  be  shall  of  opinion  that  the  defendant  is  entitled 
to  retain  any  portion  of  the  said  charges,  but  liable  to  pay  back  the 
difference,  ihen  judgment  to  be  entered  for  that  amount. 

M.  R.  Vankouffhuet  for  the  plaintiffs. 

Mattinan  for  defendant 

RoBDisov,  C.  J.,  delirered  the  judgment  of  the  court 

Our  opinion  in  this  case  is,  that  the  claim  of  the  Clerk  of  the 
Peace  to  the  fees  specified  in  the  statement  of  the  case  cannot  be 
maintained,  under  the  statutes  referred  to,  or  on  any  other  footing. 

The  table  of  fees  established  by  this  court  in  oivil  proceedings 
between  party  and  party  contains  no  allowance  to  the  Clerk  of  the 
Peace  for  any  service  in  striking  a  special  jury,  and  the  judges 
could  not  by  law  have  made  such  an  allowance. 

MThat  is  said  in  the  49th  section  of  the  Jury  Act,  18  k  14  Vic., 
oh.  66,  can  only  be  understood  to  refer  to  the  fees  payable  to  any 
officer  of  the  superior  courts  under  the  established  table  of  costs. 
The  81st  section  of  the  same  act,  on  the  other  hand,  as  amended 
by  14  &  16  Vic,  ch.  66,  did  provide  fees  for  county  officers  for 
servioee  to  be  rendered  by  them  under  the  Jury  Act,  including 
services  relating  to  the  selection  of  jurors ;  but  It  is  quite  dear 
that  the  services  for  which  fees  were  provided  in  that  clause  were 
not  services  to  be  rendered  at  the  oaU  of  either  party  in  a  cause, 
but  services  exacted  from  the  respective  officers  in  the  course  of 
proceedings  for  selecting  grand  and  petit  jurors  for  the  year,  and 
preparing  jury-books.  Those  are  services  rendered  to  the  county, 
and  the  fees  given  for  them  in  the  act  are  expressly  made  payable 
out  of  the  county  funds.  There  could  be  no  pretence  for  exacting 
from  either  of  the  parties  in  a  cause  any  fee  that  is  assigned  to  a 
public  officer  by  that  clause.  No  alteration  was  made  in  this  res- 
pect by  the  amending  act,  16  Vic,  ch.  120;  on  the  contrary,  by 
comparing  the  provision  made  in  that  act  for  nominating  the  clerk 
of  the  peace  with  that  made  for  nominating  the  sheriff,  it  is  plain 
that  the  legislature  did  not  contemplate  Uiat  they  had  assigned 
any  duty  to  the  clerk  of  the  peace  which  could  give  him  a  claim 
to  a  fee  other  than  such  as  were  to  be  paid  out  of  the  county  re- 
venue, while  they  expressly  state  that  the  fees  which  they  assign 
to  the  sheriff  are  to  be  exclusive  of  such  fees  as  ho  may  be  entitled 
to  from  parties  in  any  sait. 


The  last  statute  upon  this  sul^eot,  19  &  20  Tio.,  92,  is  the  only 
one  now  in  force,  and  it  proceeds  consistently  upon  the  same  prin- 
ciple ;  and  it  is  quite  clear  that  the  statute  gives  no  sanction  to 
any  fee  being  demanded  by  the  clerk  of  the  peace  from  either 
party  in  a  cause  for  any  service  to  be  rendered  under  the  jury 
laws. 

And  we  must  add,  that  we  do  not  see  that  the  services  for 
which  fees  were  charged  in  this  case  were  serviees  necessary  to  bo 
rendered  by  the  clerk  of  the  peace,  in  o^er  to  the  striking  of  a 
special  jury.  He  had  but  to  attend  and  exhibit  his  jury-book  to 
the  elisors,  in  order  to  enable  them  to  see  who  were  qualified  to 
be  on  such  a  jury  as  they  were  directed  to  select 

We  think  there  was  olearly  no  authority  for  demanding  any  of 
the  fees  which  have  been  paid ;  and  it  is  a  maidm  of  law  that  for 
services  rendered  in  tiie  aibnlnistration  of  justice  no  fee  oan  be  de- 
manded except  such  as  oan  be  shewn  to  have  a  clear  legal  origin, 
either  as  being  specifically  allowed  in  some  act  of  pariiament,  or  as 
being  sanotioned  by  some  oonrt  or  officer  that  has  been  permitted  to 
awa^  a  fee  for  the  serrice. 

We  refer  on  that  point  to  Com.  Dig.  «  Extortion''  A.  2,  "Offioer' 
O.  16;  to  Co.  Lit  868;  2  Inst  176,  208,  209;  Graham  v.  Grill, 
2U.it  Sel  294. 

There  have  indeed  been  oases  in  which  a  right  to  fees  has  been 
supported  upon  eridenoe  of  such  long  and  general  usage  as  was 
considered  to  amount  to  proof  that  the  flee  must  have  had  a  legal 
origin.    Nothing  of  that  kind  can  be  advanced  in  this  case. 

We  are  of  opinion,  on  the  other  branch  of  the  case,  that  the  fees 
which  have  been  illegally  exacted  can  be  recovered  back  in  an 
action  for  money  had  and  received. — Dew  v.  Parsons  (2  B.  k  Al. 
662),  Morgan  v.  Palmer  (2  B.  k  C.  729),  Chitty  on  Contracts,  6th 
Ed.  666. 

The  plaintiffs  are  entitied,  according  to  our  opinion,  to  hare  a 
verdict  entered  in  their  flavour  for  £27  7s.  6d. 

Judgment  for  plaintilb. 


0HAMBBB8. 


(Bqparttijtr  th$  Law  Jimmait  fty  0.  B.  XirauBS,  Esq.,  and  A.  HoITabb,  Biq.) 

Thi  Qvsxn  y.  Phipps. 

CrimiMil  Iai»— BbcIUn^  warrani—Jfprdieiuion  o/dAUr  te  doM  CMfadSy. 

Though  an  offender  for  whoM  arrest  a  magbtrate'e  warrant  ii  Inoed  be  In  a 
Oouaty  different  fk-om  that  from  wfaieh  the  warrant  laraed,  and  though  he  be  a 
priaoner  for  d«bt  in  dose  eoetody  in  aoch  Oountj,  he  mi^  be  removed  uaOmt 
writs  of  Habeag  and  Becipioi. 

(Maj,  1868.) 

A  schooner  called  the  Forest  City  haidng  been  insured  by  a 
chartered  Assurance  Company,  was  on  the  morning  following  the 
day  on  which  the  insurance  was  effected,  burned  in  Port  Stanley 
Harbor  in  the  County  of  Elgin.  The  circumstances  attending  the 
fire  were  suspicious.  The  insurance  though  effected  in  the  name 
of  J.  8.  was  said  to  be  for  the  benefit  of  Uie  defendant  who  was 
reputed  to  have  an  interest  in  the  proceeds  of  the  insurance 
if  not  to  be  the  actual  owner  of  the  Tossel.  Theae  facts  and 
others  not  necessary  to  be  here  mentioned  having  been  made  to 
appear  on  oath  to  the  satisfaction  of  A.  Clovis,  Esq.,  a  Justice  of 
the  Peace  of  the  County  of  Elgin,  he  issued  his  warrant  for  the 
apprehension  of  defendant  The  defendant  being  a  resident  of 
London,  in  the  County  of  Middlesex*  the  warrant  was  pursuant  to 
Statute  16  Vic,  cap.  179,  s.  7,  backed  by  a  magistrate  of  that 
County.  It  was  then  discovered  that  defendant  was  a  prisoner  in 
close  custody  of  the  Sheriff  of  Middlesex,— confined  for  debt  The 
g%oler  to  whom  application  wa§  made  for  his  delivery  to  the 
authorities  of  Elgin,  refused  to  comply  with  the  demand. 

Harrison  applied  upon  affidavits  disclosing  the  above  facts  for 
a  writ  of  ffabeat  Corput  adlSubfieiendum  to  the  gaoler  of  Middle- 
sex, and  a  writ  of  Eeeipias  to  the  Sheriff  of  Elgin. 

Haoabtt,  J.,  Having  taken  time  to  deliberate  with  his  brother 
Judges,  ordered  the  writs  to  issue. 


1858.] 
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CONTESTED  PARLIAMENTARY  ELECTIONS. 


(Btfort  His  Bbnar  A.  Ohkwitt,  Judge  of  the  County  of  JEseez.) 


In  THB  MATTSR  Or  THB   CONTISTXD  ElEOTIOK   Of  THB  COUXTT 

or  £s8Kz. 

The  facts  sufficiently  appear  in  the  judgment. 

Chswitt,  Go.  J. — After  a  snbatitated  serrice  of  contestant's  no- 
tice on  tlie  member  (allowed  for  the  time  until  the  Select  Committee 
should  decide  on  its  raliditj)  an  appointment  to  take  OTidence  was 
obtained  for  the  20th  February,  1868. 

On  the  18th  February,  1858,  at  half-past  six  p.  m.,  J.  H.  Wil- 
kinson, attorney  on  behalf  of  John  McLeod,  the  member  declared 
to  be  elected  for  this  oounfy,  produced  a  recogniiance  and  an  affi- 
davit of  justification  by  Thomas  Paxton  only.  The  answer  and 
notice  serred  by  the  contestant  and  a  requisition  to  take  evidence 
at  the  time  and  place  appointed  for  the  contestant,  were  filed  by 
me. 

On  that  day,  though  I  considered  the  same  not  (according  to 
my  yiew)  within  the  proper  time,  but  so  as  to  enable  him  to  take 
such  course  as  the  law  permitted  or  the  Select  Committee  might 
sanction,  on  the  22nd  March,  a  farther  affidavit  of  the  sitting 
member  as  to  his  own  belief  of  the  sufficiency  of  the  reoogniiance, 
was  put  in  for  the  same  purpose,  under  17th  sec.  of  Act  of  1861. 

On  the  81st  Maroh,  the  oontestant  hating  eeased  producing  evi- 
denoe,  Mr.  O'Connor  saying  he  had  no  more  then,  except  a  Bir. 
SUiott  and  one  Bently,  and  to  re-call  Mr.  Monagfaan  (which  was 
done  on  the  8rd  April),  and  then  that  the  member's  agents  could 
go  on. 

The  member  then  having  used  such  rebutting  evidence  as  the 
cross-examination  of  the  contestant's  witnesses  aJBTorded,  and  pro- 
duced other  rebutting  evidence,  which  closed  on  the  81st  of  May, 
with  the  exception  of  Mr.  W.  D.  Baby's  evidence,  which  from  ill- 
ness was  not  received,  though  waited  for  from  the  27th  May,  but 
can  be  taken  hereafter  on  his  examination  in  chief,  if  he  is  so 
examined.  And  evidence  having  been  tendered  on  the  part  of  the 
sitting  member,  on  that  part  of  bis  answer  not  in  rebuttal  of  the 
case,  supposed  to  be  made  out  against  him,  it  was  rejected  and  then 
required  to  be  taken  de  bene  esse. 

For  reasons  that  cannot  be  well  stated  fully,  nor  more  than 
adverted  to  at  present,  but  which  will  be  appended  hereafter  in 
continuation  of  this  statement,  I  am  doubtful  if  this  evidence 
ought  not  to  be  received  unconditionally,  according  to  the  wording 
of  the  2nd  section  of  the  Act  of  1857,  which  apparently  lets  it  in 
without  the  application,  recognizance  and  affidavits  of  the  sitting 
member,  where  the  oontestant  has  already,  as  in  this  case,  brought 
the  functions  of  the  Court  into  operation  by  his  notice  and  the 
answer  to  it,  and  his  own  application  in  the  first  instance  to  take 
evidence  either  on  the  Issues  formed  on  the  notice  served  within 
14  days  by  the  operation  of  the  statute  itself,  which  lets  in  evi- 
dence in  rebuttal  only  without  answer ;  or  on  such  issues  as  are 
actually  joined  by  means  of  the  answer  served  within  the  14  days 
after  the  notice  is  served,  which  latter  lets  in  other  evidence  than 
that  in  rebuttal — the  application  and  recognizance,  &o.,  being  no 
more  required  apparently  in  the  latter  case  than  in  the  former. 

It  being,  however,  necessary  that  there  should  be  a  decision  at 
once  in  limine,  on  this  difficult  point,  I  incline  to  and  am  rather 
of  the  opinion  (though  by  no  meaos  ftiUy  and  clearly  satisfied  that 
this  view  is  correct)  that  this  evidence  (except  in  rebuttal  of  the 
case  made  out  against  the  sitting  member)  was  not  intended  to  be 
examined,  heard  and  received,  without  such  application,  with  re- 
cognisance, &c.,  within  the  same  time  also  after  service  of  answer 
as  required  of  the  contestant  in  4th  seo.  of  the  Act  of  1867,  as  a  se- 
curity for  the  expense  of  the  officers ;  which  recognizance  however 
is  really  no  security  for  the  member's  own  witnesses,  nor  to  the 
contestant  or  his  witnesses,  as  the  contestant's  recognizance  is 
to  the  member  and  witnesses  for  expenses,  as  should  seem  reason- 
ably to  be  the  case ;  nor  does  it  (as  has  been  assumed)  constitute 
or  complete  the  issue,  as  that  was  done  as  before  stated. ,  Though 
it  may  be  evidence  or  proof  to  show  the  commissioners  what  the 
issue  is,  provided  that  it  becomes  necessary  to  either  party  to 
take  the  initiative  to  bring  into  operation  the  functions  of  the 


Court,  which  would  only  be  in  case  either  of  the  opposing  parties 
does  not  choese  in  the  first  instance  to  take  the  necessary  means 
to  do  it ;  as  until  one  or  the  other  does  so,  by  producing  his  op- 
ponent's pleading  (as  it  were)  with  his  own,  the  formal  record  of 
the  issue  made  ana  joined  is  not  before  the  commission,  on  which 
he  can  apply  the  evidence  tendered  for  either  party.  In  reality 
this  answer  is  partiy  in  the  nature  of  a  quasi  cross  action,  like  a 
plea  of  set-off,  to  be  tried  or  here  only  examined  into  at  the  same 
time  with  the  first  or  main  action  or  proceeding,  and  the  applica- 
tion when  necessary  to  be  made  by  tiie  member  to  take  evidence 
is  like  going  down  to  trial  by  proviso  by  a  defendant  who  gives 
notice  of  and  makes  up  his  record  for  triad,  provided  his  opponent 
neglects  to  take  the  necessary  steps  to  proceed  to  trial  or  counter- 
mands those  he  has  taken;  and  by  4th  sec.,  the  application  by 
any  party  requires  the  Judge  to  take  the  evidence  on  all  matters 
of  fact  mentioned  in  the  notice  of  the  contestant,  and  in  the  an- 
swer (if  any)  of  the  member  declared  elected. 

I  think  this  view  explains  what  would  otherwise  appear  to  be  a 
superfluous  production  to  the  commissioner  within  six  days  after 
answer  served  of  two  sets  of  these  notices,  and  answers  or  plead- 
ings which  constitute  not  the  issue  itself^  but  the  record  only  of 
the  issue,  on  which  evidence  is  to  be  taken — which  (unnecessary 
production  of  two  sets)  must  be  the  case  here  if  as  is  suggested 
is  was  really  required  of  the  member  also  to  make  up  and  bring 
down  this  record  to  the  commission  to  take  evidence  on,  when  the 
contestant  has  already  done  it  fully ;  or  vice  versa  for  the  con- 
testant to  do  so,  when  it  had  already  been  done  by  the  member, 
t.  e.,  if  he  had  happened  to  have  first  applied  to  take  evidence,  as 
might  have  been  tiie  case. 

And  this  evidence  so  tendered  to  be  taken  on  these  issues  in  the 
first  instance  unconditionally,  being  formally  refused,  and  *so  in 
that  shape  rejected,  under  these  grave  doubts  as  to  the  true  in- 
tention of  the  two  statutes,  either  as  to  their  combined  or  separate 
meaning,  the  commissioner  is  required  by  the  sitting  member,  under 
sec.  120  of  the  Act  of  1851,  to  take  the  same  evidenoe  separate  and 
apart  from  the  other  evidence,  de  bene  esse,  in  the  nature  of  a  bill  of 
exceptions,  to  be  transmitted  together  with  the  other  proceedings. 

It  is  suggested  that  there  are  no  sufficient  issues  before  the 
commissioner  on  which  to  take  this  evidence,  for  want  of  an  ap- 
plication and  recogniiance  and  affidavits  by  the  member,  within 
the  same  six  days  after  answer  served. 

To  which  is  suggested  in  answer  that  the  evidence  tendered  is 
by  sec.  120  to  be  taken  either  conditionally  or  unconditionally, 
aocording  as  the  commissioner  shall  be  of  opinion  that  it  ought  or 
ought  not  to  be  examined,  heard  or  received.  If  required  by  the 
party  whose  evidence  is  rejected — and  that  the  question  either  as 
to  the  issues  or  the  relevancy  of  the  evidence  tendered  on  them, 
must  be  determined  by  the  Select  Committee  finally ;  but  in  the 
meantime  it  must  be  reoeived  in  the  one  shape  or  the  other,  in 
order  to  reaeh  the  committee  in  the  report 

I  am  of  opinion  there  is  an  issue ;  indeed  two  sets  of  issues,  as 
contemplated  by  the  120th  sec,  on  which  this  evidence  might  be 
and  ought  to  be  taken,  if  it  was  clear  and  beyond  doubt  that  it 
should  be  examined,  heard  and  received,  and  on  which  it  may  and 
can,  and  I  think  must  be  taken,  de  bene  esse,  when  so  required. 

But  I  think  also,  that  as  neither  the  2nd  nor  4th  sections,  taken 
together  or  separately,  provide  positively  or  clearly  a  sure  and 
certain  guide  either  the  one  way  or  the  other  in  this  respect,  it 
becomes  tantamount  to  an  omission  or  casus  omissus,  as  men- 
tioned in  the  155th  and  1 60th  sections,  to  be  provided  for  by  the 
commissioner  under  the  same,  as  a  party  could  not  observe  strictly 
or  safely  the  directions  respecting  the  right  and  proper  course  to 
be  followed  in  the  defence  against  this  Election  Petition  ss  to 
this,  where  the  statute  was  either  silent  or  obscure,  or  imper- 
fectly shadowed  out,  or  pointed  at  two  or  more  provisions  incon- 
sistent with  each  other  and  neither  of  which  was  effectual  for  the 
purpose  for  which  either  of  them  was  supposed  to  be  intended  (a), 
and  for  which  reason  it  could  not  well  be  considered  that  there 
were  even  affirmative,  and  certainly  not  negative  issues,  manifest- 
ing that  a  certain  course  and  no  other  should  be  followed  by  the 


(a)  If  no  iMorlty  to  reqalred  under  2Bd  tec,  it  to  deftetlve  apperentlj.    If  only 
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member,  as  to  time,  place  and  ciroumstances,  in  preparing  to  meet 
with  eTidence  the  oontestant's  allegations,  eyidenoe  on  the  petition 
and  notice,  or  to  support  the  answer. 

And  so,  though  I  have  formally  refused  to  take  this  evidence  in 
the  first  instance  unconditionally,  in  order  that  its  releyanoy  may 
be  decided  elsewhere,  I  do  not  think  that  under  either  of  the  aboye- 
mentioned  and  specified  views  that  I  am  at  liberty  (when  so  re- 
quired under  the  statute)  to  refuse  to  take  this  eyidence,  at  least 
separately  and  apart,  de  bene  esse,  in  the  nature  of  a  bill  of  ex- 
ceptions. The  statute  being  imperative,  and  particularly  where 
the  obscurity  of  the  enactments  leaves  it  the  same  as  if  no  express 
provisions  had  been  made  to  guide  either  way  in  this  respect 

This  would  be  adopting  a  proceeding  most  consonant  to  the 
spirit  and  intent  of  these  Acts,  and  of  their  express  provisions, 
taking  it  either  as  a  casus  omissus  or  as  a  question  whether  this 
eyidence  should  be  rejected  or  be  received  unconditionally  or  con- 
ditionally, for  the  consideration  and  final  decision  of  tlie  Select 
Committee. 

The  recognizance  and  affidavits  if  really  required,  thongh  not 

S reduced  within  the  same  six  days  as  the  contestants  were,  are 
owever  at  hand  and  can  be  used  for  whatever  purpose  intended, 
if  so  ordered. 

This  course  should  be  followed,  the  rather  when  it  is  considered 
that  the  contestant's  evidence  has  been  received  on  substituted 
serrice,  on  an  omission  or  casus  omissus,  under  the  156th  &  160th 
sections,  though  protested  against  by  the  sitting  member  for  want 
of  service  on  himself  or  on  a  grown  up  member  of  his  family, 
which  under  the  effect  of  the  two  statutes  is  really  taking  evidence 
conditionally,  or  de  bene  esse,  though  not  so  designated  in  the  Act 
And  so  will  the  reception  of  the  sitting  member's  evidence  be  taken, 
either  de  bene  esse  or  as  a  casus  omissus,  though  objected  to  for 
want  6t  certain  formalitieB  said  to  be  required  by  same  Act  within 
a  certain  time. 

Both  parties  are  much  in  the  same  predicament,  and  their  di£fer- 
ent  difficulties  are  provided  for  by  the  oonrse  adopted  under  the 
120th,  166th  and  160th  sections,  which  will  be  reported  to  the 
House  or  the  Select  Committee,  together  with  the  rest  of  the  pro- 
ceedings and  evidence,  at  the  same  time,  for  final  decision  as  to 
what  the  law  is,  or  is  intended  to  be,  in  all  the  points  submitted, 
according  to  the  provisions  of  these  Acts  which  guide  the  Com- 
mittee, both  as  to  the  questions  particularly  mentioned,  and  also 
as  to  the  Select  Committee's  powers  under  the  156th,  166th  and 
157th  sections — that  is,  to  decide  on  the  situation  of  the  contestant 
as  to  substituted  service ;  to  impose  terms  if  necessary,  on  the 
member,  of  paying  costs,  or  giving  further  security  as  full  and 
eflfective  as  that  given  by  and  at  present  required  of  the  contestant 
before  allowing  the  evidence  when  so  taken  to  be  examined  or 
nsed  as  an  indulgence  necessary  to  the  AiU  hearing  of  the  parties, 
in  such  manner  as  to  the  Committee  may  appear  just 

And  this  being  the  situation  of  both  parties  from  the  commence- 
ment, neither  of  them  is  in  a  position  to  make  conditions  or  insist 
on  extreme  rights  (even  if  we  could  certainly  know  what  their 
respective  rights  really  are  or  ought  to  be  under  the  obscure 
enactments  governing  these,  to  us,  norel  proceedings),  as  they 
would  have  been  if  they  beth  had  not  been  obliged  to  put  their 
respective  cases  in  such  a  shape  in  the  meantime  as  to  enable 
them  to  obtain  such  indulgence  under  the  statutes  as  might  be  in 
the  power  of  the  commissioner  now,  or  in  that  of  the  Select  Com- 
mittee hereafter. 

And  for  that  reason  both  parties  will  be  obliged  for  their  own 
Bakes  as  a  matter  of  prudence  and  precaution,  to  follow,  adopt 
and  submit  to  such  legal  and  reasonable  terms  and  directions  du- 
ring the  course  and  progress  of  this  examination  and  scrutiny  of 
votes  (if  such  a  **  scrutiny"  is  gone  into)  as  may  be  necessary  to 
obtain  a  full  and  fair  investigation  on  both  sides  of  all  the  facts 
and  circumstances,  in  order  that  the  Select  Committee  may  be 
enabled  to  do  ItiU  justice  in  the  premises. 

HOUSE       OF       LORDS. 

Coopsn  V.  Sladb. 

{Concluded  from  our  last  number,) 

WiLLBS,  J. — ^I  am  of  opinion  that,  assuming  the  letter  to  have 
be«n  written  and  sei^t  to  Cjkrter  by  the  direction  and  authority  of 


the  defendant  in  erroi,  there  was  eridencc  for  the  jury  that  the  de- 
fendant was  guilty  of  bribery  within  the  true  intent  and  meaning 
of  the  second  section  of  17  &  18  Tic.  o.  102. 

The  bare  reading  of  the  letter,  coupled  with  the  circumstances 
under  which  it  was  written,  satisfies  my  mind  beyond  a  doubt  that 
it  was,  and  was  intended  to  be  understood  as,  a  promise  to  pay 
the  railway  expenses  of  the  voter,  if  he  voted  for  tiie  named  can- 
didates. The  expenses  were  not  to  be  paid  for  doing  nothing. 
Then  for  doing  what  were  tiiey  to  be  paid  ?  Of  course,  for  doing 
what  was  ask^,  namely,  returning  to  Cambridge  and  voting  fov 
the  named  candidates.  There  is  nothing  to  limit  the  condition  to 
returning  to  Cambridge  merely.  Either,  therefore,  the  considera- 
tion for  payment  of  the  travelling  expenses  was  the  voter  return- 
ing to  Cambridge  and  voting,  or  at  least  doing  his  best  to  vote  for 
the  named  candidates ;  or  the  voter's  expenses  were  to  be  paid 
though  he  did  nothing  or  did  the  contrary.  But  the  latter  con- 
struction was  not  likely  to  suggest  itself  to  the  mind  of  the  voter ; 
and  it  savours,  to  my  apprehension,  of  that  excessive  subtie^ 
which  is  reprobated  and  disallowed  of  in  law. 

The  question  therefore  is,  in  effect,  whether  a  promise  to  a  voter 
of  his  travelling  expenses,  conditionally  on  his  Toting  for  the  can- 
didate who  makes  tiie  promise,  is  bribery  within  the  second  section 
of  the  statute.     I  am  of  opinion  that  it  is. 

That  section  describes  the  persons  who  shall  be  deemed  guilty 
of  bribery  and  the  whole  section  is  subject  to  a  proriso  in  the 
following  words : — **  Provided  always.  That  the  aforesmd  enact- 
ment shall  not  extend  or  be  constructed  to  extend  to  any  money 
paid  or  agreed  to  be  paid  for  or  on  account  of  any  legal  expenses 
bona  fidt  incurred  at  or  concerning  nny  election."  Now,  it  is 
clear  that  a  promise  of  *'  travelling  expenses"  is  a  promise  of 
*«  money,"  and  so  within  the  words  of  the  Act,  which  must  there- 
fore be  constructed  as  including  it,  unless  to  do  so  would  lead  to 
some  manifest  absurity  or  incongruity  with  the  rest  of  the  statute, 
showing  that  such  could  not  have  been  the  intention  of  the  Leg- 
islature. 

I  see  no  such  absurity  or  incongruity,  but  the  contrary.  A  Toter 
who  will  obtain  his  travelling  expenses  if  he  vote  for  A.,  but  not 
if  he  vote  for  B.,  has,  when  at  the  polling  place,  a  direct  pecuniary 
inducement  to  vote  for  A. ;  and  a  person  who  promises  to  pay  ex- 
penses upon  such  a  condition  creates  that  inducement.  If  it  be 
said  that  this  may  and  practically  will  be  counterbalanced  by  B.'s 
making  a  similar  promise ;  I  answer  that  B.  is  not  bound  to  do  so 
— may  not  be  able,  or  if  able,  willing  to  bear  the  expense — and  if 
he  do  not,  the  longer  purse  or  greater  profuseness  of  A.  may  pre- 
vail. Besides,  bribery  is  not  the  less  bribery  because  each  candi- 
date oflfers  the  same  sum  to  those  who  vote  for  him.  Moreover, 
if  the  payment  of  travelling  expenses  were  allowed,  there  would 
be  danger  of  such  allowance  being  made  a  cloak  for  bribery. 
There  is  no  reason  why,  if  a  man  is  to  be  repaid  his  disbursements 
because  he  has  expended  money,  he  should  not  also  be  remunera- 
ted for  the  inconvenience  and  loss  of  time  he  sustains  in  coming 
to  the  poll.     But  what  a  door  this,  if  allowed,  would  open  to  abuse ! 

Whatever  be  the  better  opinion  upon  the  justice  of  such  pay- 
ment as  between  the  candidate  and  the  voter,  it  may  well  have 
been  the  intention  of  the  Legislature  to  forbid  them,  as  being  very 
likely  to  engender  corrupt  practices,  the  more  dangerous  because 
of  their  being  plausible.  I  cannot  find  anything  in  the  statute  in- 
consistent with  such  an  intention.  As  to  the  proviso  at  the  end  of 
the  second  section,  in  my  opinion  it  obriously  refers  to  the  expen- 
ses of  the  candidate — ^not  those  of  the  voters,  and  so  it  is  inappli- 
cable to  the  present  question.  Therefore,  construing  the  Act  ac- 
cording to  its  express  terms,  and  *'  so  as  to  suppress  the  mischief 
and  advance  the  remedy,"  I  answer  the  first  and  most  important 
question  in  the  affirmative. 

As  to  the  second  question,  I  am  of  opinion  that  there  was  evi- 
dence for  the  jury  that  the  letter  in  question  was  written  and  sent 
by  the  direction  and  authority  of  the  defendant  in  error. 

In  answer  to  the  third  question,  I  am  of  opinion  that  there  was 
evidence  that  the  defendant  corruptiy  paid  money  to  Carter  on  ac- 
count of  his  having  voted  at  the  election.  A  promise  forbidden  by 
law  as  tending  to  corruption  having  been  made  by  the  defendant's 
agent,  to  pay  money  to  Carter  if  he  would  rote  as  he  did  Tote, 
such  money,  when  subsequently  paid  to  him  by  the  defendant's 
agent  accordingly,  was  paid  in  pursuance  of  a  forbidden  promise. 
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the  only  consideration  for  which  was  a  rote  inflaenced  thereby, 
and  therefore,  in  the  sense  already  explained,  it  was  paid  "  cor- 
ruptly.*' And  if  the  answer  to  the  second  question  be  right,  that 
there  was  evidence  of  authority  to  write  the  letter,  there  was,  of 
course,  eridence  of  authority  to  make  the  payment  promised 
therein. 

I  thus  answer  all  the  questions  in  the  affirmatiye. 

Cbomptoh,  J. — I  think  that,  assuming  the  letter  in  question  to 
hare  been  written  and  sent  by  the  direction  of  the  defendant  in  er- 
ror, there  was  evidence  of  bribery  within  the  meaning  of  the  late 
statute.  That  letter,  under  the  circumstances  stated  in  the  bill  of 
exceptions,  seems  to  me  to  amount  to  a  promise  that  the  railway 
expenses  should  be  paid  to  the  Toter  if  he  voted  for  the  candidates 
named  in  the  letter.  He  is  requested  to  come  to  Cambridge,  and 
to  vote  for  the  specified  candidates,  and  told  that  his  railway  ex- 
penses will  be  paid.  And  I  do  not  think  it  consistent  with  any 
tiir  and  reasonable  construction  to  suppose  that  any  man  could 
understand  that  his  railway  expenses  were  to  be  paid  whicheyer 
way  he  voted.  Neither  do  I  think  that  the  ofifer  could  mean,  as 
suggested,  that  conveyances  would  be  secured  by  railway,  or  tiiat 
the  letter  referred  to  pre -payment  of  the  railway  fares  by  the  can- 
didates, leaving  the  voter  to  vote  as  he  pleased.  No  arrangement 
appears  to  have  been  made  for  providing  railway  carriages  by  the 
candidates,  and  the  arrangement  acted  upon  was,  that  the  voter 
should  pay  for  himself^  and  afterwards  receive  back  the  money ; 
and  the  expression  in  the  letter  seems  to  me  to  refer  to  a  repay- 
ment of  the  expenses  incurred  by  the  voter.  It  was  urged  in  ar- 
gument that  the  money  could  not  be  a  gift  within  the  statute, 
because,  as  it  was  said,  there  was  a  consideration  for  the  repay- 
ment by  reason  of  the  payment  or  expense  incurred  by  the  voter, 
being  at  the  request  of  the  party  making  the  promise,  and  8u|)Be- 
quentiy  paying ;  and  it  was  contended  that  a  payment  of  a  sum  of 
money  due  for  a  valuable  consideration  would  not  be  within  the 
statute.  This  doctrine  would,  however,  as  it  seems  to  me,  go  much 
further  than  could  possibly  be  supported.  It  would,  for  instance, 
include  a  payment  as  a  remuneration  for  loss  of  time,  if  a  voter 
should,  at  the  request  of  the  candidate,  abstain  from  work  that  he 
might  come  to  vote  for  him. 

It  was  said,  also,  that  the  voter  really  gets  nothing,  and  if  he 
could  recover  the  money  as  a  sum  laid  down  by  him  for  the  can- 
didate, at  the  candidate's  request  and  as  the  candidate's  money, 
so  that  the  candidaie  would  be  liable  to  repay  the  amount  which- 
ever way  the  voter  voted,  as  money  paid  by  the  voter  for  the  use 
•f  the  candidate  at  his  request,  the  case  would  be  much  the  same 
as  if  the  candidate  had  provided  travelling  accomodation  for  the 
voter,  and  it  would  be  necessary  to  consider  how  far  such  provid- 
ing travelling  accommodation  would  be  legal ;  but,  acceding  to 
what  I  think  the  true  construction  of  the  letter,  the  money  was 
not  to  be  paid  by  the  voter  as  the  agent  of  the  candidate,  to  be  re- 
paid back  at  all  events,  but  I  think  the  real  agreement  was,  **  If 
you  vote  for  us,  we  will  pay  you  the  money  you  have  expended  for 
travelling  expenses,  which,  in  the  event  of  your  voting  the  other 
way,  will  fall  upon  yourself."  And  this  seems  within  the  princi- 
ple which  requires  that  the  voter's  mind  should  be  left  unbiassed 
to  the  last,  and  within  the  enactment  of  the  statute  as  to  the 
promise  of  money.  Part  of  the  consideration  for  which  the  money 
is  to  be  paid  is  the  voting  for  the  particular  candidates,  and  the 
promise  is,  therefore,  to  give  money  for  so  voting.  I  answer  your 
Lordships'  first  question,  therefore,  in  the  affirmative.  With  re- 
gard to  the  second  question,  I  think  that  there  was  evidence  for 
the  jury  that  the  letter  was  written  and  sent  by  the  authority  and 
direction  of  the  defendant 

I  answer  your  Lordships'  second  and  third  questions,  therefore, 
also  in  the  affirmative. 

Williams,  J. — ^I  am  of  opinion  that  all  the  questions  ought  to  be 
answered  in  the  affirmative. 

The  letter  appears  to  contain  an  implied  promise  to  pay  money 
to  the  voter,  namely,  the  amount  of  his  railway  expenses,  if  he 
shall  have  incurred  them  by  reason  of  acceding  to  the  request  con- 
tained in  the  letter.  And  with  respect  to  the  motive  of  the  promise 
I  am  unable  to  understand  how  any  doubt  can  be  entertained  that 
the  promise  was  made  simply  in  order  to  get  the  voter  to  come  to 
Cambridge  and  vote  for  Lord  Maidstone  and  Mr.  Blade;  or  in  the 


words  of  the  statute,  "in  order  to  induce  him"  (<*any  voter") 
"to  vote."      ' 

As  to  the  proviso  in  the  statute  that  the  enactment  shall  not  ex- 
tend to  any  money  paid  or  agreed  to  be  paid  for  or  on  account  of 
any  legal  expenses  bona  fide  incurred  at  or  concerning  any  election,  I 
agree  with  my  brother  Willes,  that  it  refers  to  the  expenses  of  the 
candidate,  and  not  those  of  the  voters,  and  is  quite  inapplicable  to 
the  present  question. 

As  to  your  Lordships'  third  question,  the  answer  to  it  necessari- 
ly follows  from  the  answers  I  have  given  to  the  first  and  second ; 
for,  if  the  defendant  authorised  the  making  a  promise  to  pay  con- 
tained in  the  letter  of  the  12th  of  August,  1854,  it  is  plain  that  he 
also  authorized  the  performance  of  tibat  promise;  and  the  money 
so  paid  was,  in  my  opinion,  corruptly  paid ;  because  it  was  paid 
in  performance  of  a  promise  which  the  statute  says  shall  be  deemed 
bribery. 

WiQHTMAN,  J. — In  answer  to  your  Lordships'  first  question,  I 
am  of  opinion  that,  assuming  the  letter  of  the  12th  of  August,  1854, 
to  have  been  written  and  sent  to  Carter  by  the  direction  and  auth- 
ority of  the  defendant  in  error,  there  was  evidence  for  the  jury 
that  the  defendant  was  guilty  of  bribery  within  the  true  intent  and 
meaning  of  the  second  section.  The  answer  to  this  question  turns 
upon  the  meaning  to  be  attributed  to  that  letter.  If  it  was  an  un- 
conditional promise  to  pay  Carter's  railway  expenses,  it  would  not 
in  my  opinion,  be  evidence  that  the  defendant  was  guilty  of  bri- 
bery within  the  meaning  of  the  Act ;  but  if  it  was  a  promise  to  pay 
Carter's  expenses,  "if  he  recorded  his  vote  in  favour  of  Lord 
Maidstone  and  the  defendent,"  and  upon  that  condition  only,  then 
I  tUnk  it  would  be  evidence  of  a  promise  of  money  to  a  roter  to 
induce  him  to  vete  for  Lord  Maidstone  and  the  defendant,  and  in 
that  case  evidence  for  the  jury  that  the  defendant  was  guilty  of 
bribery  within  the  meaning  of  the  second  section  of  the  Act. 

The  mere  promise  to  pay  the  railway  expenses  of  a  voter  may 
not  be  evidence  for  the  jury  that  the  person  promising  was  guilty 
of  bribery,  unless  it  also  appears  that  the  promise  was  given  in 
order  to  influence  the  vote ;  as  the  second  section,  in  order  to 
bring  a  promise  to  pay  money  to  a  voter  within  the  definition  of 
bribtfy,  requires  the  promise  to  be  in  order  to  induce  the  voter  to 
vote  or  refrain  from  voting. 

If  the  words  of  the  section  are  taken  Uterally,  a  promise  of 
money  to  a  voter  to  induce  him  to  vote  at  an  election^  though  with- 
out specifying  or  intending  that  he  should  vote  for  a  particular 
candidate,  would  be  within  the  definition  of  bribery  in  tiie  second 
section ;  but  giving  a  reasonable  construction  to  the  Act,  it  must 
be  understood  to  mean,  that  to  constitute  the  offittice  of  bribery 
the  promise  must  be  to  induce  the  person  to  whom  the  promise  is 
made  to  vote  for  a  particular  candidate. 

Any  one  who  reads  the  letter  in  question  may  well  be  of  opinion 
that  Uie  postcript  was  added  to  induce  Carter  to  come  to  Cambridge 
and  vote  for  Lord  Maidstone  and  the  defendant,  by  a  promise  that 
his  railway  expenses  should  be  paid ;  and  if  so,  it  was  evidence 
for  the  jury  that  the  defendant  was  guilty  of  bribery  within  the 
meaning  of  the  second  section  of  the  statute,  assuming  that  it  was 
written  and  sent  to  Carter  by  his  direction  and  authority.  In 
answer  to  the  second  question,  it  appears  to  me  that  there  was  no 
evidence  for  the  jury  that  the  letter  in  question  was  written  and 
sent  by  the  direction  or  authority  of  the  defendant 

With  respect  to  the  third  question,  if  there  had  been  any  evi- 
dence that  tiie  defendant  knew  of  the  postcript  to  the  letter,  the 
subsequent  payment  of  the  money  with  his  concurrence,  would  be 
evidence  of  a  corrupt  payment  of  money  to  Carter  on  account  of 
his  having  voted  at  the  election ;  but  unless  there  was  evidence  that 
the  defendant  knew  of  the  precedent  promise,  the  mere  repayment 
of  the  railway  charges  for  bringing  the  voter  to  Cambridge  was 
not  a  corrupt  payment  of  money  to  a  voter  on  account  of  his  having 
voted  at  the  election,  within  the  meaning  of  the  Act. 

CoLBBiHSi,  J. — I  am  of  opinion  that,  upon  the  assumption  made 
in  the  first  question,  there  was  evidence  for  the  jury  that  the  de- 
fendant was  guilty  of  bribery  within  the  true  intent  and  meaning 
of  the  second  section.  The  letter  was  a  promise  of  money  in  order 
to  induce  a  voter  to  vote ;  and  whether  the  payment  of  travelling 
expenses,  per  te,  be  legal  or  not,  I  am  clearly  of  opinion  that  to 
promise  to  do  so,  in  order  to  indnoe  a  voter  to  vote,  is  within  the 
second  section  of  the  statute. 
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2.  By  *'  evidence  for  the  jary"  In  the  question,  I  understand  any 
tuch  evidence  as  the  jury  might  reasonably  found  their  verdict  on ; 
and  so  understood,  I  answer  the  question  in  the  negative.  The 
record  shows  that  the  circulars,  of  which  the  letter  in  question  was 
one,  had  been  prepared  and  printed  in  a  perfectly  unexceptional 
form,  and  signed  by  the  chairman.  That  which  I  call  the  promise, 
was  add0d  in  manuscript  by  the  clerk  to  the  defendant's  agent  for 
election  eipenseif ;  merely  as  such  clerk,  I  think  he  had  no  implied 
authority  &om  the  defendant  to  do  so,  nor  had  he  any  direct  autho- 
rity either  from  the  agent  or  the  defendant  to  do  it  But  accord- 
ing to  his  own  account  he  did  it  because  there  being  a  discussion 
as  to  the  legality  of  paying  the  travelling  expenses  of  out-voters 
in  the  presence  of  the  defendant,  and  the  defendant  being  a  lawyer, 
haying  been  referred  to  for  his  opinion,  consulted  a  law  book,  in 
which  appeared  to  be  an  opinion  of  Chief  Justice  Tindal  on  the 
point,  and  then  expressed  his  own,  that  such  expenses  were  legal, 
and  that  nothing  beyond  such  was  to  be  paid.  After  the  vote 
given  the  agent  himself  authorizes  the  election  auditor  to  pay  the 
Bum  admitted  to  be  the  bare  legal  expenses.  These  are  aU  the 
material  facts.  Now,  upon  tliese  the  defendant  may  be  taken  to 
have  authorized  the  payment  of  travelling  expenses,  because  he 
says  beforehand  they  may  be  paid,  that  it  is  legal  to  do  so,  and 
his  agent  for  expenses  afterwi^s  in  effect  makes  the  payment 
But  unless  the  mere  payment  and  the  promise  to  pay  in  order  to 
procure  the  vote  are  the  same  thing,  or  unless  there  be  reasonable 
grounds  from  the  eridence  to  impute  to  the  defendant  that  he  in- 
tended to  convey  to  those  present  more  than  he  expressed  (of 
which  I  certainly  see  none),  he,  the  defendant,  clearly  has  furnish- 
ed no  evidence  of  authority,  directly  or  indirectly  given,  to  do 
more  than  to  pay  the  expenses.  Now,  in  my  opinion,  tnat  is  not  the 
same  thing  wilL  a  promise  to  pay  in  order  to  procure  a  vote.  The 
one  I  have  already  said  I  consider  to  be  illegal ;  the  other,  simply 
and  by  its^,  I  look  upon  as  legal,  becoming  only  illegal  when 
done  corruptly.  My  reason  for  this  latter  opinion  will  be  stated 
in  my  answer  to  your  Lordships*  third  question. 

8.  I  have  already  stated  my  opinion  that  there  was  evidence 
that  the  defendant  paid  money  to  Carter  on  account  of  his  having 
voted  at  the  election ;  and  the  learned  Judge  who  tried  the  cause 
is  stated  to  have  been  of  opinion  that  this  was  equivalent  to  his 
having  paid  the  money  corruptly.  According  to  his  view  of  the 
statute,  the  word  "  corruptly  "  is  purely  superfluous  and  otiose, 
Ibr  he  expressly  tells  he  Jury  that  they  ought  to  find  for  the  plain- 
tiff, if  they  were  satisfied  that  the  money  was  given  by  or  for  the 
pluntiff,  and  that  the  moving  cause  for  the  gift  was  that  Carter  bad 
voted  for  the  defendant,  even  though  the  amount  was  no  more  tiian 
the  fair  and  reasonable  expense  incurred,  and  though  the  defendant 
honestly  believed  he  was  committing  no  offbnce  thereby.  After 
much  consideration,  I  think  that  ihe  judgment  of  the  Oourt  below, 
which  is  opposed  to  the  ruling  at  Nisi  Prius,  stands  on  sounder 
foundations.  It  appears  to  me  then,  that  it  is  material,  in  order 
to  bring  an  Act  within  the  section,  that  it  should  have  been  done 
**  corruptly,"  and  that  whatever  may  be  required  to  satisfy  that 
word,  the  merely  doing  it  because  the  vote  had  been  g^ven  or  with- 
held is  not  enough.  As  a  general  rule,  no  doubt,  the  party's 
knowledge  of  the  law  is  immaterial,  or  perhaps  is  to  be  conclusive- 
ly presumed ;  but  here  the  statute  expressly  makes  the  operating 
motive  in  the  mind  of  the  party  material,  and  it  adds  that  that 
motive  must  be  corrupt  f  which  is  as  much  as  to  say,  that  it  may 
operate  honestiy  and  without  intent  to  interfere  with  the  purity  of 
election. 

In  the  present  case  nothing  is  fbund  which  affects  the  defend- 
ant, but  tiiat  he  expressed  an  opinion,  founded  on  that  of  a  great 
judge,  that  such  a  payment,  confined  within  very  strict  bounds, 
might  be  made,  This  might  not  have  protected  him  if  eridence 
of  a  corrupt  motive  had  been  given :  but  to  make  it  in  itself  evi- 
dence of  corruption  seems  to  me  against  candour  and  the  proper 
construction  of  the  statute.  I  think,  therefore,  that  this  question 
ought  to  be  answered,  like  the  second.  In  the  negative. 

April  17. 

Lord  Caanworth.— The  17  &  18  Tic  o.  102,  s.  81,  enacts  that 
the  candidate  at  an  election  shall  appoint  an  election  agent ;  and 
under  the  15th  section  the  returning  officer  is  to  appoint  an  elec- 


tion auditor,  who  is  to  audit  all  the  expenses.    It  was  proved  at 
the  trial  that  all  this  had  been  done  in  conformity  with  the  pro- 
visions of  the  act.     The  first  question  now  was,  whether  the  pay- 
ment of  Bs.  as  travelling  expenses  to  a  voter — if  such  payment 
were  made  by  the  authority  of  the  candidate — was  bribery  within 
the  meaning  of  the  Act     If  that  question  were  decided  in  the  af- 
firmative, it  would  be  necessary  to  prove  that  the  payment  had 
been  made  by  the  authority  of  the  candidate.     On  the  first  ques- 
tion, though  it  had  given  rise  to  much  discussion,  he  had  never 
entertained  the  slightest  doubt  that  giring  money  to  a  voter  that 
he  may  vote  for  a  particular  candidate  was  goring  money  witfalii 
the  meaning  of  the  section,  which  said ; — <*  Any  person  who  di- 
reotiy  or  indirectiy  shall  give  any  money  to  any  voter  to  induce 
him  to  vote  shall  be  guilty  of  bribery."    Surely,  therefore,  if  a 
candidate  said  to  a  voter,  *'  If  you  will  come  to  Cambridge  and 
vote  for  me,  I  will  give  you  whatever  money  you  have  to  pay  to 
indemnify  you,"  that  was  giving  the  voter  money  to  induce  him  to 
vote.     Their  Lordships  might  in  their  legislative  capacity  consider 
it  right  to  alter  this  portion  of  the  Act,  and  say  that  money  given 
to  pay  the  mere  travelling  expenses  of  an  outvoter  was  not  within 
the  meaning  of  the  word  "  bribery ; "  but  they  had  now  to  decide 
the  question  in  their  judicial  capacity,  and  no  doubt  could  be  en- 
tertained that  such  a  payment  was  bribery  within  tiie  meaning  of 
the  section.    The  only  question  which  remained  was,  whether 
there  was  eridence  that  the  money  so  g^ven  was  given  by  the 
authority  of  the  candidates.  Lord  Maidstone  and  Mr.  Blade.    It 
had  been  proved  in  eridence  that  during  a  discussion  which  had 
arisen  whether  the  payment  to  an  out  voter  of  his  travelling  expen^ 
see  was  lawful  or  not,  Mr.  Slade  had  sidd,  for  the  guidance  of  hit 
agents,  that  it  was  lawftil.     Surely,  when  the  agent  wrote  to  the 
outvoter,  *<  Tour  railway  expenses  will  be  paid,"  the  irresistible 
infsienoe  was  that  the  payment  was  promised  under  the  authority 
of  the  candidate.    These  two  points  appeared  to  be  perfectly  clear, 
and  the  only  error  in  the  case  was,  that  the  evidence  did  not  war- 
rant a  finding  against  the  defendant  on  both  counts.    Though  the 
payment  of  ti^e  outvoter's  expenses  from  Huntingdon  to  Cambridge 
was  j)orrupt — ^the  sense  in  which  his  Lordship  used  the  word  '*  cor- 
rupt" was  that  the  payment  was  in  riolation  of  the  statute— he 
thought  it  clear  that  the  Legislature  never  meant  that  two  penal- 
ties should  be  recoverable,  one  for  the  promising  of  money,  and 
one  for  the  payment  of  it    Under  these  circumstanoes,  wiiat  eonxse 
ought  to  be  persued  ?    He  had  thought  that  there  should  be  a 
venire  de  novo,  but  on  consideration  had  he  chang^  his  opinion, 
for  the  objection  taken  was  not  pointed  to  that  part  of  the  case. 
It  appeared  that  an  arrangement  had  been  made,  and  that  the 
plaintiff  in  the  Court  below  was  willing  to  forego  one  of  the  penal- 
ties, and  to  enter  a  noUe  proeequi  on  one  count    It  appeared  t» 
him  that  the  judgment  of  tiie  court  below  awarding  a  venire  de 
novo  was  wrong,  and  he  would  recommend  to  their  Lordships  that 
judgment  should  be  entered  for  the  pUantiff,  but  with  his  consent, 
on  one  count  only. 

Lord  Wruslbtsals. — ^With  respect  to  the  first  proposition,  the 
Court  of  Exchequer  Chamber  had  been  unanimously  of  opinion 
that  money  given  to  a  voter  for  travelling  expenses,  with  the  im- 
plied condition  that  he  was  to  vote  for  a  particular  candidate,  waa 
a  payment  in  riolation  of  the  Act  of  Parliament  Taking  the  let- 
ter written  to  the  voter  Carter,  there  could  be  no  doubt  that  hit 
railway  expenses  were  to  be  paid  if  he  did  what  was  required  of 
him — that  was,  to  come  to  Cambridge  and  record  his  vote  for  Lord 
Maidstone  and  Mr.  Slade.  On  that  part  of  the  case  there  had 
been  no  doubt  in  the  minds  of  the  learned  Judges  who  had  advised 
their  Lordships.  Then  came  the  more  important  question,  whether 
this  payment  could  be  traced  to  Bir.  Slade  or  his  agent  It  was 
a  clear  proposition  of  law,  that  if  a  man  employed  an  iigent  for  a 
perfectiy  legal  purpose  and  the  agent  did  an  illegal  ^t,  it  did  not 
bind  the  principal,  unless  tlie  principal  had  given  the  agent  author- 
ity to  do  all  that  he  could,  legal  or  illegal,  for  his  client,  in  which 
case  the  principal  must  be  bound  by  the  illegal  acts  of  his  agent 
Two  of  tne  learned  judges,  Bramwell,  B.,  and  Wightman,  J.,  who 
who  have  given  their  opinions,  considered  that  there  was  not  eri- 
dence to  prove  that  the  letter  to  Carter  had  been  written  by  the 
authority  of  Mr.  Slade ;  but  the  Jury,  who  had  seen  the  witnesaes, 
and  worOf  therefore,  more  competent  to  form  an  opinion,  Itad  come 
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to  a  different  ooodlasion.  The  jarj  were  perf 9otly  right  in  com- 
ing to  that  conclusion.  It  mattered  not  whether  Mr.  Slade  sup- 
posed that  he  was  acting  perfectly  right  Mr.  Slade,  acting  on 
the  decision  of  Lord  Chief  Justice  Tindal,  no  doubt  thought  it  per- 
fecUj  fair  to  offer  the  outToter  the  payment  of  his  expenses  to  the 
poll.  He  confessed  that  he  was  not  perfectly  satisfied  that  such  a 
pry  men  t  was  cormpt  within  the  meaning  of  the  statute ;  but  as 
this  part  of  the  case  was  abandoned,  he  concurred  with  the  noble 
and  learned  lord  (Lord  Gran  worth)  that  the  judgment  of  the  Court 
below  should  be  reyersed. 

LoBD  Cbakworth. — Judgment  will  be  entered  for  the  plaintiff 
on  the  scTenth  count,  he  entering  a  nolle  prosequi  on  the  eighth. 

Judgment  accordingly.  *  6  Weekly  R^orter^  p.  487. 


GENERAL    CORRESPONDENCE. 

« 

To  ihe  EdUoTM  of  ike  Lane  JaumaL 

Belleville,  19th  Jane,  1858. 

Gentlemen,— In  your  last  isaae  is  a  letter  signed  "  R.  W.  E." 
to  whioh  you  add  a  note  pointing  out  the  proper  course  for 
Ihe  paity,  oalling  on  me  for  an  explanation,  and  saying  you 
r^ect  some  of  the  letter,  thereby  allowing  an  unfavorable  im- 
pression to  be  raised  against  me. 

Do  you  wish  to  set  your  journal  up  as  a  dictator  of  indivi- 
doal  barristers'  conduct,  and  make  it  an  arena  in  which  they 
are  to  fight  paper  wars  with  every  soribbling  debtor  who  may 
fancy  himself  aggrieved?  If  so,  the  sooner  the  Bar  under- 
stand you  the  better. 

Since  you  chose  to  print  the  letter,  in  jastice  to  me  yon 
should  have  given  it  all. 

Ignoring  the  right  of  putting  barristers  on  their  trial,  I 
feel  it  necessary  to  state  in  reply  to  "B.  W.  S.,''  that  costs 
were  taxed  in  pursuance  of  a  Judge's  certificate  granted  for 
that  purpose,  and  that  I  have  no  acquaintance  with  '*R.W.  E." 

In  conclusion,  I  beg  to  say,  that  in  my  opinion  you  would 
have  served  your  own  and  the  Profession's  interest  better  by 
quietly  pointing  oat  to  "  R.  W.  £."  his  remedy,  than  by  pub- 
lishing his  letter. 

Mr.  "  R.  W.  E."  never  asked  me  for  an  explanation,  which 
he  might  have  had  at  any  time. 

I  am.  Sirs, 

Yours,  &c.  &c., 

Rob.  p.  Jxllitt. 


[We  desire  Mr.  Jellett  to  understand  that  whenever  he 
writes  to  this  Journal  he  is  to  adopt  a  tone  very  different 
from  that  which  pervades  the  above  communication.  We 
expect  correspondents  to  observe  some  courtesy  even  when 
finding  fault  from  interested  motives  with  the  course  which 
we  as  public  journalists,  in  the  discharge  of  a  public  duty, 
find  oarselves  obliged  to  pursue.  Under  ordinary  circnm- 
stances  we  should  reject  such  a  communicadon  as  the  above. 
We  know  our  duty  too  well,  and  are  too  well  resolved  to  dis- 
charge it  without  fear,  favor,  or  affsction,  to  be  lectured  by 
Mr.  Jellett    When  we  need  his  advice  we  shall  ask  for  it : 

»  • 

Oar  12  Vic.  cap.  27,  s.  64,  against  bribery  is  in  subatanoe  and 
almost  in  words  the  same  as  Eng.  But  17  &  18  Vic.  cap.  102,  s.  2, 
under  and  upon  which  the  foregoing  opinions  were  delivered.— 
[Ene.  L.  J.] 


and  in  the  meantime  we  beg  him  to  keep  it  until  it  is  asked. 

Now  that  Mr.  Jellett  has  appeared  in  our  columns  under 
his  own  signature,  we  give  him  the  name  of  our  correspon- 
dent, viz.,  Mr.  R.  W.  Errett,  of  Millbrook,  If  any  one  has  a 
right  to  complain  that  we  omitted  part  of  Mr.  Errett's  letter, 
it  is  not  Mr.  Jellet  but  Mr.  Errett.  The  omissions  were  made 
so  as  not  to  give  Mr.  Jellett  unnecessary  pain.  Had  he  any 
acquaintance  with  the  course  pursued  by  legal  periodicals  in 
England,  he  would  have  known  that  what  we  did  was  in  all 
respects  correct  A  statement  was  addressed  to  us  as  Editors 
of  a  public  journal,  which,  on  the  facts  disclosed,  exposed  a 
wrong.  The  name  of  the  writer  was  furnished  to  us.  We 
commented  on  the  facts  as  given  ;  and  not  only  was  the  course 
we  took  in  publishing  the  letter  correct,  but  our  comments 
were  correct  We  said  then,  and  we  say  now,  that  whether 
Mr.  Jellet  was  or  was  not  entitled  to  County  Court  costs,  he 
had  no  right  to  charge  Mr.  Errett  the  costs  of  a  certificate  of 
judgment. 

Mr.  Jellett,  in  his  communication,  wholly  refruns  from 
giving  us  any  light  as  to  the  nature  of  the  case.  He  con- 
tents himself  with  stating  that  costs  were  taxed  "  in  pursu- 
ance of  a  judge's  certificate  granted  for  that  purpose."  Since 
the  receipt  of  Mr.  Errett's  letter,  we  have  been  informed 
that  the  case  was  one  arising  out  of  the  iniquitous  practice 
followed  by  Yankee  Patent  Medicine  vendors,  who,  by  the 
advice  of  lawyers,  often  as  mndh  to  blame  as  themselves, 
take  advantage  of  a  defective  law  to  bring  demands  in  County 
Courts  which  properly  belong  to  Division  Courts.  While 
admitting  that  Mr.  Jellett  or  imy  other  member  of  the  pro- 
fession has  a  right  to  avail  himself  of  the  law  as  it  is,  we 
cannot  deny  the  right  of  Mr.  Errett  or  any  other  sufferer  to 
make  use  of  our  columns  as  a  vehicle  of  complaint 

The  defect  in  the  law  may  be  thus  briefly  stated.  Comstock, 
and  other  vendors  of  quack  medicines,  though  living  in  the 
United  States,  sell  large  quantities  in  and^rough  Upper 
Canada.  To  prove  their  demands  for  payment,  a  commission 
to  examine  witnesses  is  in  every  case  issued,  no  matter  how 
trifling  the  demand.  That  commission  cannot,  as  the  law  now 
stands,  be  issued  from  a  Division  Court, — ergo,  a  suit  for  5s. 
may  be  brought  in  a  County  Court  These  suits  until  lately 
were  brought  in  the  Superior  Courts  of  Common  Law,  because 
the  power  to  issue  the  commission  was  coiifined  to  those  Courts. 
On  the  representation  of  the  Judges  of  the  Superior  Courts  an 
Act  was,  during  last  session,  passed,  which  confers  the  neces- 
sary powers  upon  County  Courts.  Now  we  propose  that  the 
power  shall  likewise  be  conferred  on  Division  Courts.  This, 
and  this  only,  so  for  as  we  can  see,  vrill  effectually  prevent 
the  iniquOy  of  the  present  practice.  But  even  as  the  law 
stands  we  are  not  satisfied  that  a  County  Judge  should  in  such 
cases  grant  a  certificate  for  County  Court  costs.  If  it  could 
be  shown  that  the  costs  of  bringing  a  witness  into  Upper 
Canada,  to  prove  the  demand,  would  be  less  than  the  costs 
of  a  County  Court  suit,  a  certificate  might  well  be  refused. 
Were  this  done,  the  patent  medicine  vendors  would  be  com- 
pdUd  to  prove  their  demands  without  commissions,  and  so 
Judges  and  lawyers  would  be  relieved  of  the  disgrace  of 
making  the  law  an  engine  of  oppression.— [Emu  L.  J.] 
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To  the  Editors  of  the  Law  Journal^  Ibronio. 

Geiytlkxin, — If  there  is  one  thing  it  seems  to  me  more 
strange  than  another  in  the  delivery  of  judgments  by  the 
Courts  of  Queen's  Bench  and  Common  Pleas,  it  is  to  see  the 
few  barristers  who  attend  on  the  days  appointed  for  the 
reading  of  judgments,  and  the  little  interest  that  they  take 
in  what  is  transpiring  when  the  judgments  are  being  read. 
Haying  reflected  on  this  apparent  disrespect  to  the  bench,  I 
humbly  suggest  there  is  a  cause  for  it  and  that  the  removal  of 
the  cause  (which  can  be  done  by  the  Judges  themselves)  would 
be  a  remedy. 

The  days  for  the  delivery  of  judgments  in  each  of  the 
Courts  is  I  have  noticed  regularly  made  public  in  the  "  Diary" 
of  the  Law  Journal  so  that  the  profession  are  beforehand 
made  acquainted  with  this  useful  and  it  ought  to  be  considered 
necessary  information.  So  far  good.  When  the  days  arrive 
the  Clerk  of  each  Court  is  furnished  with  a  list  of  the  cases 
in  which  decisions  are  to  be  pronounced,  and  these  generally 
numbered  in  a  series.  So  far  still  good.  Each  member 
of  the  bar  who  attends  has  it  is  presumed  some  object  in 
attending,  and  that  object  is  generally  it  is  presumed  to  hear 
the  abjudication  of  some  particular  case  or  cases.  He  finds 
the  oases  on  the  list  or  he  does  not  If  he  finds  them  on  the 
list  he  naturally  concludes  that  he  will  hear  the  judgment 
read  in  its  order,  and  if  it  is  low  down  on  the  list  and  he  has 
other  engagements  he  wiU  so  arrange  matters  as  to  be  present 
when  the  judgment  is  read ;  but  here  he  is  liable  to  be  mis- 
taken ;  fi>r  the  judgments  instead  of  being  read  as  enumerated 
in  the  list  (which  they  might  easily  be)  are  often  taken  up 
belter  skelter,  as  if  there  were  no  list  at  alL  The  effect  of  this 
is  almost  to  destroy  the  utility  of  the  list.  If  it  is  necessary  to 
read  the  judgment  in  every  case  on  the  list  whether  counsel 
are  present  or  not»  (and  I  respectfully  submit  it  is  not)  then 
assuredly  the  order  mentioned  in  the  list  ought  to  be  observed ; 
but  what  is  the  use  of  reading  judgments  in  a  case  when  no 
person  intorefltod  in  the  case  is  present?  Would  it  not  be 
enough  to  name  the  case  and  ask  if  there  is  any  one  interested 
present,  and  if  not  to  hand  the  judgment  to  the  reporter  for 
publication,  having  first  shortly  stated  the  determination  of 
the  case  T  Were  this  done  the  Court  would  not  be  exposed  to 
the  mockery  of  reading  judgmento  to  empty  desks  and  silent 
walls,  or  if  there  should  be  professional  men  present,  such 
would  not  be  subjected  to  the  reading  of  a  judgment  in  a  case 
in  which  they  have  no  concern,  and  to  the  vezatious  delay  in 
the  reading  of  the  judgmento  in  their  own  cases  for  which 
they  have  taken  the  trouble  to  attend. 

Yours  truly, 
Toronto,  June  23, 1858.  Lxz. 

[The  remarks  of  our  correspondent  are  not  devoid  of  interest 
The  evils  to  which  he  refers  certainly  do  exist  We  feel  it  is 
enough  for  us  to  insert  his  letter  and  leave  the  rest  to  the 
Courto,  whose  disposition  to  oblige  the  bar  is  not  less  than 
their  ability  so  to  do.  We  shall  be  at  all  times  glad  to  give 
publicity  to  any  communication  from  members  of  the  bar  on 
real  or  supposed  grievances,  if  by  so  doing  we  shall  be  likely 
to  effect  good,  and  in  this  spirit  we  publish  the  letter  of  "  Lex.'' 
-i-Sps.  L.  J.] 
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G.  C.  B.        Rbgika  v.  QiORoa  Miobail  Jinvikgs.        Jan,  28. 

Larceny  at  servant — Surplueage-^CMmction  for  eimpk  lareenf—^ 
Stealing  from  a^emt  the  property  of  the  prineipal. 

If,  upon  an  indlctmeDt  for  stealing,  as  a  servant  of  the  proseon- 
tor,  money  alleged  to  be  his  property,  it  appears  from  the  cvidenoe 
that  the  prisoner  stole  the  money  from  him  bat  that  he  was  not 
his  servant,  the  allegation  in  the  indictment,  that  he  was  his 
servant,  may  be  rejected  as  surplusage,  and  the  prisoner  may  be 
oonvioted  of  simple  laroeny. 


Q.B. 


RlMniT  9,  BUTLBK  AJTO  AKOTHIB. 


Jan.  26. 


Money  had  and  reeeived-^Abortwe  tontraet  for  transfer  of  shares  m 

Joint  Stock  Company. 

The  plidntiff  and  defendant,  on  the  21st  August,  1866,  eon- 
traoted  through  brokers  on  the  Stock  Kxohange  for  the  sale  by 
the  defendant  to  the  plaintiff  of  10  shares  in  the  Royal  British  Bank, 
the  deed  of  settiement  of  which  required  7  days  notice  of  any  intend- 
ed transfer,  as  well  as  consent  thereto  on  the  part  of  the  directors. 
No  such  notice  was  given  in  the  present  instance,  but  it  had  never 
been  tiie  practice  of  the  bank  to  require  it  in  the  case  of  sales, 
through  the  Stock  Exchange,  and  no  consent  was  obtained,  unless 
that  was  to  be  infeired  from  the  transfer  clerk  at  the  bank  giving 
a  blank  form  of  transfer  to  the  defendant's  broker,  to  be  filled  up 
by  him.  The  defendant  executed  the  transfer  on  the  2nd  Septem- 
ber, and  on  the  Srd  the  bank  stepped  payment.  On  that  d»y,  the 
stoppage  being  then  known  to  both  parties,  the  defendant's  broker 
tendered  to  the  plaintiff's  broker,  the  transfer  so  exeonted,  although 
unstamped ;  but  he  refriBed  to  accept  it  or  to  pay  the  money,  and 
on  the  same  day,  the  plaintiff  desired  him  not  to  pay  it  under  any 
circumstances.  On  the  following  day,  in  consequence  of  a  decision 
of  the  committee  of  the  Stock  Exchange,  to  whom  the  matter  was 
referred,  the  plaintiff's  luroker  paid  the  amount  to  the  defendants 
broker,  and  the  plaintiff  being  then  threatened  by  his  broker  with 
legal  proceedings,  reimbursed  him. 

Held,  that  the  plaintiff  was  not  entitied  to  recover  from  the 
defendant  as  for  money  received  to  his  use. 


EX.  Vallasoi  v.  Nash.  Jan.  21. 

County  Courts — Appeal—Interpleader  issue — Vaiue  of  goods  setsed 

—19  j-  20  Tic.,  cap.  108,  see.  68. 

An  appeal  lies  under  10  &  20  Vic.,  cap.  108,  see.  68,  fti>m  the 
deoision  of  a  County  Court  Judge  on  an  interpleader  issue,  if  the 
value  of  the  goods  seised  exceeds  £20,  although  the  debt  for 
which  they  are  taken  be  less  than  £20. 


EX. 


BOWBS  V.   FOSTUL 


Jan.  29. 


Action — Plaintiff's  firaud-^Receipt  given  to  deceive  third  parti 

Simulated  sale — Trover. 

The  plidntiff,  apprehending  that  an  execution  might  be  put  in 
upon  his  goods,  colluded  witii  the  defendant  that  in  the  event  of 
their  seiiure,  the  defendant  might  appear  to  be  the  owner  of 
them,  and  with  that  view  made  out  an  invoice  of  the  goods  to  the 
defendant,  gave  a  receipt  for  the  purchase  money,  and  a  person 
was  put  in  possession,  as  if  for  the  defendant,  no  money  pasang, 
and  the  entire  transaction  being  a  sham. 

Meld,  that  the  plaintiff  might  maintain  an  action  agunst  the 
defendant  for  the  conversion  of  these  goods,  and  that  he  was  not 
precluded  from  shewing  that  the  receipt  was  given  merely  to 
defraud  execution  creditors ;  and  that  the  property  in  the  goods 
was  never  transferred. 


I     Alner  t.  George,  1  Camp.  892,  overruled. 


1868.] 
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EX.  Clabkb  9.  Smith.  Jan,  80. 

Practice — Altering  date  of  writ  of  summons. 

The  date  of  a  writ  of  Bommons  cannot  now  be  altered  after  it  is 
issued 


Q.  B.  HiALiT  V.  Johns.  Jan.  80. 

Costs-Sills  of  Exchange  Aet—l^  ^  19    Fic.,   cap,  ^l—City  of 

London  Small  Debts  Act. 

The  City  of  London  Small  Debts  Act,  16  &  16  Vio.,  cap.  77* 
does  not  deprive  a  plaintiff  of  his  costs  under  18  &19  Yic,  cap  67» 
(Bills  of  Exchange  Act)  where  the  bill  sued  npon  is  under  £20, 
and  the  plaintiff  and  defendant  both  reside  within  the  limits  of 
the  City  of  London  Act. 


G.  P.  Holland  v.  Judd.  Jan,  27. 

Common  Law  Procedure  Act,  1854 — Reference  to  Judge  of  County 
Court — Several  issues — Reference  ha^  in  order  to  have  a  finding 
on  all  the  issues. 


BX.  Matthbws  V,  Mabsland.  Jan,  29. 

Practice — Right  of  defendant  to  appear  and  defend  under  18  ^  19 

Vic,,  cap,   67. 

The  defendant  has  a  right  to  set  up  any  defence  which  is 
not  merely  fictitious,  to  a  bill  of  exchange,  and  cannot  be  deprived 
of  this  right  under  18  &  19  Yio.,  cap.  67. 


G.  P.  PiLLATT  V,  Mabkwvll.  Jbfi.  27. 

Common  Law  Procedure  Act,  1858,  sec.  8 — Beferenoe  to  Master 
— Matters  of  mere  account  which  cannot  conveniently  be  tried  in 
the  ordinary  way. 


G.  G.  R. 


RsoiHA  V.  .Adam  Jbssop. 


Jan.  28. 


FeUse  pretences—^htaining  too  much  change  for  a  bank  note  by 
misrepresenting  the  amount  of  the  note. 

Vraudulently  misrepresenting  the  amount  of  a  bank  note,  and 
thereby  obtaining  a  larger  sum  than  its  value  in  change,  is  obtain- 
ing money  by  false  pretences,  although  the  person  deceived  has 
the  means  of  detection  at  hand,  and  the  note  is  a  genuine  bank 
note. 


C.  C.  R.  Bbqika.  V,  GoDVBBT.  Jan.  28. 

Palse  pretences^-obtaining  cheek — Allegation  of  ownersh^. 

An  allegation  in  a  count  for  obtaining  a  chock,  describing  it  as 
«  for  the  sum  of  £8 148.  6d.  of  the  moneys  of  William  Willis,"  suf- 
fidentiy  describes  the  ownership  of  the  check. 


C.  C.  A. 


Reqina  v.  Thomas  Wbioht. 


Jan.  28. 


Larceny  as  clerk,  evidence  of^Misappropriation  by  a  bank  derk  hav* 
ing  entire  control  of  an  office  in  his  own  house — Determination  of 
excluswe  possession  by  dqfositing  money  in  safS'— Conviction  of 
stealing  <*  some  money**  sufficient — Embezilement. 

Upon  an  indictment  for  embesslement,  it  appeared  that  the 
prisoner  alone  conducted  an  office  in  connection  with  a  branch 
bank,  and  that  his  salaiy  included  his  services  and  the  providing 
of  the  office  in  his  own  house,  where  he  carried  on  another  busi- 
ness. T&e  expense  of  fitting  up  the  offioe  were  borne  by  the 
ly^nk,  who  provided  an  iron  siSie,  their  property,  into  which  it  was 
the  prisoner's  duty  to  put  any  money,  received  during  the  day,  at 
night.  The  manager  of  the  branch  bank  kept  one  key,  and  the 
prisoner  another.  It  was  the  prisoner's  duty  to  receive  money 
and  put  it  to  customem  accounts  with  the  branch,  and  pay  checks 
on  the  branch.  He  furnished  to  the  manager  a  weekly  aeoount ; 
and  it  was  his  duty  to  pay  over  weekly  to  the  manager  the  ezeess 
not  Teqaired  at  the  offioe.    H«  also  raeeiTwl  mtuMg^  oocarionally, 


when  required,  from  the  branch,  which  were  entered  in  his  weekly 
accounts.  In  September,  1855,  his  accounts  were  audited  and 
his  cash  counted  and  found  correct ;  but  although  for  two  years 
afterwards  he  furnished  the  weekly  accounts,  no  examination  was 
made  during  that  time  of  the  balances  appearing  from  them  to  be 
in  his  hands.  In  September,  1857,  the  manager  of  the  branch  hav- 
ing appointed  a  time  for  examining  the  cash  in  hand,  the  prisoner 
said  he  was  very  sorry  he  was  about  £3000  short  in  his  cash,  and 
handed  over  all  the  cash  he  sud  was  left,  amounting  to  £755. 10s. 
which  he  took  from  a  drawer  in  the  counter,  and  not  from  the 
safe.  He  subsequently,  also,  admited  in  writing  that  he  had  taken 
the  amount  appearing  in  his  weekly  return  of  September  12, 1857, 
entered  as  a  deficiency  of  J&3021.  9s.  9d. 

The  judge  advised  the  jury  to  convict  of  larceny,  if  satisfied 
that  any  part  of  the  sum  had  at  any  time  during  the  two  years 
been  taken  from  the  money  sent  by  tiie  branch,  or  from  the  money 
which,  having  been  received  from  customers,  had  been  placed  in 
the  safe,  and  included  in  the  weekly  accounts  ;  and  the  jury  found 
the  prisoner  guilty  of  larceny  as  a  derk  in  having  stolen  some  money 
received  from  customers  which  had  been  placed  in  the  safe  and  made 
the  subject  of  a  weekly  account,  but  that  they  did  not  find  that  he  had 
stolen  any  of  the  money  sent  from  the  branch. 

Held,  that  the  conviction  was  right;  that  there  was  evidence  to 
go  to  the  jury  of  larceny,  as  it  was  to  be  assumed  that  the  prisoner 
did  his  duty  in  putting  the  money  received  from  customers  durirg 
the  day  into  the  safe  at  night ;  that  his  exclusive  possession  of 
such  money  would  then  be  determined,  and  the  taking  be  lar- 
ceny ;  and  that  the  finding  that  the  prisoner  stole  <<  some  money" 
was  sufficientiy  certain. 


EX.  Robson  v.  Gbawlbt  and  Cook.  Jan.  80. 

Practice — Interrogatories — Amendment  by  the  court  or  judge. 

If  the  interrogatories  are  drawn  far  too  wide,  it  is  not  for  the 
oourt  or  a  judge  to  cut  them  down  to  the  proper  limits,  but  they 
will  be  rejected  in  toto. 


G.  P.    AoAB  AND  OTBBBS  V.  Thb  Otvioial  Manaobb  ov    Jan.  26, 
Athsnaum  Litb  Assubanob  Socibty. 

Public  company — Debentures — unauthorised  borrowing  of  money  by 

directors —  Construction. 

It  is  no  defence  to  an  action  on  debentures  under  the  seal  of  a 
public  company,  that  the  directors  had  not  sufficient  authority 
under  the  deed  of  settlement  to  borrow  the  money. 

When  there  are  claims  in  a  deed  of  settiement  enjoining  strict 
formalities  in  the  making  of  contracts ;  these  prorisions  must,  not- 
withstanding general  words,  be  confined  to  the  class  of  oontracta 
mentioned  in  these  clauses. 

Queer e,  per  WiUiams  J.,  whether  these  provisions  to  control  the 
common  law  are  legal  ? 


EX.  Bbookbs  v.  Cox.  Jan.  2. 

Attorney  and  eUent — Payment  of  costs  by  Attorney — Authority  to 

compromise. 

The  plaintilTs  attorney,  in  an  action  for  breach  of  promise  of 
marriage,  was  an  assenting  party  Xo  a  compromise  effected  after 
the  case  had  been  called  on,  by  which  it  was  agreed  that  the  ver- 
dict should  be  entered  for  the  plaintiff  for  £40  damages,  that  in  an 
action  for  seduction,  entered  for  trial  at  the  same  assizes,  by  the 
plaintiff's  fkther  against  the  same  defendant,  a  juror  should  be  with- 
drawn, and  that  no  bastardy  order  should  be  applied  for  against 
the  defendant  in  respect  of  the  birth  of  a  child  of  which  the  plaintiff, 
in  the  first  mentioned  action  had  been  delivered.  The  plaintiff  re» 
pndiated  the  arrangement,  denied  that  any  authority  had  been  given 
to  her  attorney  witii  reference  to  any  application  in  bastardy,  and 
applied  at  the  Quarter  Sessions  for  an  order  in  bastardy.  The 
Court,  in  making  absolute  a  rule  for  a  new  trial,  on  the  appplica- 
tion  of  the  defendant,  required  the  plaintiff's  attcnmey  to  pay  the 
eoBts  of  the  rale. 
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EX. 


Fiwu  V,  RouKD. 


Feb,  1. 


Jurisdiction — Cmue  of  action — Letve  to  sue  defsndant  retiding  abroad 
^Promieiory  noto-^Statute  16  j- 16  Vie.  e,  76,  t.  18. 

A  promiisory  note,  by  which  the  defendant  promised  four 
months  after  date  to  pay  the  plaintiff  £160,  was  made  in  France, 
and  delivered  to  the  plaintiff  there.  In  the  margin  of  the  note  there 
was  written  "  Payable  at  Messrs.  J.  L.  &  Co.,  bankers,  London." 
The  note  was  presented  at  maturity  to  the  London  Bankers,  and 
was  dishonoui^.  The  plaintiff  obtained  a  Judge's  order,  giTing 
leave  to  proceed  in  an  aeUon  against  the  defendant,  a  BriUsh  sub- 
ject residing  abroad,  under  16  &  16  Vic.  c.  76,  s.  18,  which  enables 
the  Court  or  a  judge  to  give  such  leave  **  upon  being  satisfied  by  affi- 
davit that  there  is  a  cause  of  action  which  arose  with  in  the  juris- 
diction, or  in  respect  of  the  breach  of  a  contract  made  within  the 
jurisdiction." 

Held,  that  a  sufficient  cause  of  action  arose  in  England  to  satisfy 
the  statute,  and  that  the  order  was  properly  made. 


EX.  a 


Lbb  o.  Cookv. 


Feb.  6. 


Distreu — Second  distreee  rendered  latoful  by  reason  of  tke  distrainee 
hating  frustrated  the  first  bg  wrongfully  removing  the  goods-^Sale 
by  auction  of  a  stack  standing  upon  the  land  of  die  distrainee — De- 
livery  and  Recoct — Lien, 

If  there  ih  a  fair  opportunity  and  no  legal  oanse  why  a  distrain- 
er should  not  work  out  payment  by  means  of  a  single  distress,  it  is 
his  duty  to  work  it  out  by  one  distress,  and  he  cannot  lawfully  dis- 
train again ;  but,  if  the  purchaser  of  the  goods  distrained  is  pre- 
vented from  getting  them  by  the  wrongftil  act  of  the  distrainee  in 
converting  them  to  his  own  use,  and  has  never  bad  an  opportunity 
of  getting  them  a  second  distress  is  lawflil. 

The  defendant  in  distraining  upon  the  plidntiff  distrained  a  stack 
standing  upon  his  land;  and  whilst  still  standing  there  it  was 
knooked  down  to  L.,  at  an  auction  where  the  distress  was  sold 
It  was  a  condition  of  the  sale  that  purchasers  should  remove  lots  at 
their  own  expense,  take  possession  and  pay  at  the  fUl  of  the  ham- 
mer (or  with  the  Auctioneer's  permission  at  the  close  of  the  salej 
the  sale  being  for  ready  money.  After  the  sale  the  auctioneer  left 
the  stack  for  the  purchaser  to  take  away ;  he  did  not  then  attempt 
to  take  it  away,  but  upon  his  going  to  the  premises  four  days  after- 
wards with  his  cart  for  that  purpoee,  the  plaintiff,  who  at  the  sale 
had  said,  '*  it  would  be  one  thing  to  buy  the  stack  and  another  to 
take  it  away,'*  assaulted  him  and  prevented  him  Arom  removing  it, 
kept  the  stack  and  converted  it.  L.  never  paid  the  price,  but 
the  jury  found  that  he  had  never  at  any  time  alter  the  sale  had  an 
opportunity  of  taking  the  stack  away. 

Held,  that  upon  these  facts,  this  distrcM  having  been  rendered 
abortive  by  the  wrongful  acts  of  the  phdntiff,  a  second  was 
lawfU. 


v.CR. 


RcGiirA  V.  Tbsbiloook. 


Feb.l, 


Jjarceny  by  bailee — Recommendation  to  mercy  no  part  of  verdict — In- 
tention permanenUy  to  deprive  owner » 

The  prisoner  having  broken  open  a  plate  chest,  of  which  he  was 
bailee  for  safe  custody,  and  pawned  the  contents  was  tried  for  the  sim- 
ple larceny.  The  jury  found  him  guilty,  but  recommended  him  to 
mercy,  **  believing  that  he  intended  ultimately  to  return  the  pro- 
perty." 

Heldy  that  the  conviction  must  be  sustained;  for  upon  the 
fkcts  there  was  evidence  of  larceny,  and  it  does  not  appear  from  the 
recomendation  to  mercy,  which  is  no  part  of  the  verdict,  that  the 
jury  believed  that  the  prisoner  at  the  precise  time  when  he  took 
the  property  intended  to  return  it 


0.  P.  Bbtast  V,  Wusotf.  FiA.  1. 

Practice-^SuUs  166, 167  of  Htlary  Term,  1868  ^Notice  ^f  employ- 
ing attorney. 

F  The  plaintiff  was  an  infant»  and  sued  out  a  writ  in  person.  The 
declaration  was  indorsed  '*  E.  B.,  next  IHend  at  C'a.,  8  Symond's 
Inn,  Chancery  Lane."  0.  was  in  fact  an  attomiiy.  The  plaintiff 
having  recovered  in  the  action. 


Held,  that  he  was  entitled  not  merely  to  his  costs  out  of  pocket 
as  if  the  action  had  been  conducted  in  person,  but  to  his  costs  as 
appearing  by  attorney. 


C.P. 


Catlik  v.  Ksbmott. 


•Tim.  80. 


Entering  satisfaction  on  reeord-^Ca.  sa. — Discharge  out  of  custody 

with  plaintiff's  consent. 

If  a  defendant  in  custody  on  a  capias  ad  satitfaeiendum  issued 
on  a  judgment  be  discharged  out  of  custody  with  the  plaintiff^s 
consent,  upon  agreeing  to  do  or  to  omit  to  do  something,  and  after 
his  discharge,  in  breach  of  his  agreement,  does  not  do  or  does  not 
omit  to  do,  as  the  case  may  be,  Uie  act  in  question,  still  the  oourt 
will,  on  the  application  of  such  defendant,  order  satisfaction  of 
the  judgment  to  be  entered  up. 


C.P. 


HUMFHBXTS  V.   FKAUXB. 


Feb.  I 


Discharging  out  of  custody  under  48  Oeo.,  ITT,  cap,  128 — ^ee^ 
ment — Common  Law  Procedure  Act,  1862,  sec,  207. 

By  48  Geo.  III.,,  cap.  128,  persons  in  ezecntion  upon  any  judg- 
ment for  any  debt  or  damages  not  ezceding  the  sum  of  £20, 
exclusive  of  the  costs  recovered  by  such  judgment,  who  have  Udn 
in  prison  thereupon  for  the  space  of  12  Mlendar  months,  are 
upon  application  to  be  discharged.  This  statute  was  formerly 
held  to  apply  to  the  action  of  ejectment,  there  being  formerly 
nominal  damages  in  that  action.  Since  the  Common  Law  Pro- 
cedure Aot  came  into  operation  there  are  no  damases  in  the 
action  of  ^eofment ;  but  by  sec.  207  of  the  last  mentioned  Act, 
it  is  enacted  that  "  the  effect  of  a  judgment  in  an  action  of  eject- 
ment under  this  Act  shall  be  the  same  as  that  of  a  judgment  in 
the  aodon  of  ejectment  heretofore  used." 

Held,  that  48  Geo.  III.,  cap.  128,  applies  to  the  present  action  of 
ejectment,  where  the  defendant  is  in  execution  for  the  costs. 


Cooms  c.  Thb  Bbistol  ard  Exmn 


Feb.  12. 
Bailwat  Compaxt. 


Carriers^'Loes  of  goods-^Action — Payment  of  compensation  to 

consignor. 

It  is  no  answer  to  an  action  against  carriers  by  the  owner  of 
goods  lost  (who  was  the  consignee),  that  the  consignor,  after  the 
loss  of  the  goods,  claimed  compensation,  and  that  the  carriers, 
without  notice,  and  believing  him  to  be  the  owner,  paid  compensa- 
tion to  him. 


0.  P. 


Halb  V.  Bawsov. 


Feb.  9,  26. 


Contract — sale  of  goods  on  board — Arrival  of  the  ship  without 

the  goods. 

Where  goods  were  sold  '<to  be  pidd  for  14  days  after  finishing 
the  landing,  to  be  delivered  on  safe  arrival  of  Me  Countess  of  Elgin.** 

Held,  that  this  was  a  contract  conditional  upon  the  arrival  of 
the  ship  only,  and  that  the  defendants  were  bound  to  perform  the 
contract  whether  the  sliip  brought  the  specified  goods  or  not 


HOBSOV  9.  OowiBt  Aim  1I!adblbt. 


JFV6.  Hi 


Contract  of  eennee^DiseoUUion  cf  paeinmehip-^Nomkial  demagee 

'■—New  tfiaik 

Where  a  cleric  has  entered  into  the  service  of  a  partnership  fbr 
a  term  of  yean,  and,  upon  a  change  of  partners,  consenti  to 
cancel  the  old  agreement  upon  a  new  agreement  with  the  new  ifam 
being  entered  into,  and  thereupon  he  enters  into  the  service  of  th« 
latter  firm,  the  tjuectlon  Ibr  the  jury  is,  simply,  whether  or  Ao  a 
new  agreement  has  been  entered  into  ? 

The  court  will  not  grant  a  new  trial  on  the  ground  that  the 
plaintiff  is  entitled  to  nominal  damagea,  if  nominal  damagea  have 
not  been  claimed  at  tho  trial. 

fiaare  whatiit  a  mere  change  of  partaara  ii  a  toeftdi  6f  cdn- 
traol  to  enploj  te  a  t«in  of  yaait  t 
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REVIEW    OF     BOOKS. 


A  Hakdt  Book  on  Pbopbrtt  Law  ;  in  a  Series  of  Letters  by 
Lfird  St.  Leonardfl.  New  York :  Appleton  &  Go.  Toronto : 
Maclear  &  Co.    Price  75  cents. 

A  yery  extraordinary  book ;  as  useful  as  it  is  extraordinary. 
The  noble  and  learned  author  of  it  tells  us  that,  in  his  youth 
and  in  his  manhood,  he  has  written  much  for  th^  learned  in 
the  law,  and  asks  the  question,  '*  why  should  I  not,  at  the 
close  of  my  career,  write  somewhat  for  the  unlearned?" 
There  was  no  reason  why  he  should  not,  and  many  reasons 
why  he  should  do  so.  His  letters  to  "  a  man  of  property," 
pttbiished  nearly  a  half  century  since,  was  the  most  successful 
attempt  eyer  made  to  popularize  law.  They  were  written  by 
him  when  known  as  plain  ''  Edward  Burtenshaw  Sugden," 
and  now  it  is  proyed  that,  in  this  description  of  literature,  bis 
only  equal  is  himself.  His  '*  Handy  Book  on  Property  Law," 
though  containing  much  that  is  in  his  "  Letters  to  a  Man  of 
Property,"  takes  a  more  eztensiye  range,  and  the  character 
of  simplicity  is  wonderfully  sustained  throushout  the  entire 
yolume.  It  would  be  absurd  for  us  more  at  length  to  reyiew 
any  production  on  a  legal  subject  from  a  legal  mind  such  as 
that  of  Lord  St.  Leonanis'.  The  immense  sale  of  the  work  is 
the  best  proof  of  the  wisdom  that  orieinated  and  the  learning 
that  executed  it.  The  thanks  of  eyery  landed  propri- 
etor in  Canada  and  the  United  States  of  America  are  due  to 
Appleton  &  Company,  for  haying  reprinted  "  The  Handy 
Book,"  so  as  to  place  it  within  the  reach  of  all,  at  a  price  so 
small  that  none  need  be  without  it. 

The  following  are  the  contents : — 

Difference  between  Law  and  Equity — Sales  and  Purchases 
— ^Rights  of  Husband  and  Wife  in  their  seyeral  properties — 
Judicial  Separation  and  Dlyorce — Father  and  Mother's  power 
oyer  Childron  —  Mortgages — Leases  —  Settlements — Wills — 
Trustees  —  Title  acquired  by  Possession — Time  of  Barring 
Charges — Church  patronage. 


The  Monthly  Law  Riportir.  Edited  by  John  Lowell  and 
Samuel  M.  Quinoy.  Boston :  Croesby,  Nichols  &  Co.  New 
York :  John  S.  Yoorhies. 

No.  1,  YoL  n.  oommenoes  a  new  series  of  this  Work,  with 
50  extra  pa^es,  without  additional  charge.  This  number  con- 
tains an  article  on  '*  Flats  and  Alluyion ;"  and  Beporte  and 
Digest  of  Oases  from  the  Ciroait,  District  and  Supreme  Jndi- 
cif3  Courts  of  Massaohnsetts,  It  appears  to  be  an  ably  oon- 
ducted  and  yaluable  publication.  The  terms  are  $3  per  annum. 
There  are  thirty-one  cases  in  the  number  befbre  as. 


OpiNioirs  or  Ekinxnt  Lawtirs  ok  tariovs  foiktb  or  Evqusb 

JuRISPRUDIliCI,    GHUrLT    CQNClRNlMa  THR  CoLOKlRS,   FlSH- 

RRiRS  AND  CoKKRRCR  Or  Grrat  BRITAIN ;  colleoted  fffid  di- 
gested from  the  oriffinais,  in  the  Board  of  Trade  and  other 
Depoeitaries.  Bj  Qeorge  Chalmers,  Esq.,  F.R.S.,  S.A. 
BurHngton,  Ya. :  C.  Gooderioh  and  Compan^f,  1858.  To. 
ronto:  A.  H.  Armour  A  Oo. ;  and  J.  C.  Geikie.    Price  $5. 

This  is  the  cheapest  and  best  reprint  of  an  English  work 
that  we  haye  seen  for  "  many  a  long  day."  The  oriEinal  is 
Rot  only  yery  scarce,  but  sold  at  Uie  modest  sum  of  fiye  pin- 
neas.  The  reprint,  which  contains  all  that  the  ori^^nal  does 
and  in  appearance  is  superior  to  it,  can  now,  owine  to  the 
•nterprise  of  C.  Gooderioh  and  Company,  be  IumI  for  nye  dolf 
lorr.  The  book  is  of  ^at  yalue  to  ns  and  to  all  ODontries, 
either  at  preaeDt  or  which  bare  been  ookmies  of  Great  Britain. 
The  American  editor,  after  poiatuii^  out  tha  yalne  of  the  book 
to  the  people  of  his  ooantzv,  aa^a,  **  The  a4)oi]iiBS  British 
Ooloniesy  the  growth  of  whiah  it  it  ee  pleaaant  to  iw  to  wit- 


ness, and  who  so  largely  ayail  themselyes  of  our  publications, 
will  feel  an  interest  in  this  production  of  our  press.  It  is 
quite  as  much  dedicated  to  them  as  to  ourselyes."  Indeed  we 
are  furnished  with  the  best  opinion  which  an  Upper  Canadian 
can  ask  on  the  merits  of  such  a  work — that  of  the  Chief  Jus* 
tice  of  Upper  Canada.  In  writing  to  the  publishers,  when 
they  announced  the  work,  he  says,  "  It  is  a  work  difficult  to 
be  procured  in  England,  and  it  will  be  a  yaluable  service  ren- 
dered to  the  profession  to  afford  them  more  general  aocees  to 
a  work  which  contains  many  able  discussions  of  lawyers  of 
great  eminence,  on  both  sides  of  the  Atlantic,  of  ques^^ons 
highly  interesting  both  in  a  historical  and  legal  point  of  yiew." 

The  author  was  induced,  in  the  first  instance,  to  publish  the 
Opinions  "  with  the  well  meaning;  hope  of  contribntin|[  some- 
woat  to  the  useful  stock  of  periodical  knowledge  which  the 
profession  and  the  people  enjoy,  as  the  safest  shidd  of  private 
rights,  as  the  noblest  palladium  of  the  public  ^ood,  m  such 
an  empire  as  ours ;  whose  interest  and  wnose  pnde  it  is  to  be 
goyerned  by  law.''  It  may  not  be  out  of  place,  for  the  infor- 
mation of  our  readers,  to  state  something  as  to  the  Biography 
of  the  author.  He  was  bom  in  Fochhabers,  in  Scotland,  in 
1742,  and  educated  at  King's  College,  Aberdeen.  He  studied 
law  in  Edinburgh ;  and,  in  1763,  proceeded  to  Baltimore,  in 
the  State  of  Maryland,  where  he  aoauired  a  responsible  and 
lucratiye  business.  During  the  reyoiution,  he  espoused  the 
Royalist  cause,  and  shorUy  afterwards  returned  to  Great 
Britain.  In  1775,  haying  arriyed  in  Great  Britain,  he  ai^plied 
himself  to  the  study  of  the  history  of  the  British  Colonies  in 
North  America.  In  1786,  he  was  appointed  Chief  Clerk  to 
the  Committee  of  the  Priyy  Council,  charged  with  '*  the  con- 
sideration of  all  matters  relating  to  trade  and  foreign  planta- 
tions." Owing  to  this  appointment,  he  had  free  access  to  all 
the  arohiyes  oonneeted  with  the  Colonial  interests  of  Great 
Britain.  From  these  archiyes  he  gathered  and  published  the 
Opinions,  the  subject  of  the  yolume  now  before  us.  He  died 
in  London,  on  tflst  May,  1825.  The  work  has  neyer  been  re- 
printed, until  now,  since  1814^  when  it  made  its  first  appear- 
ance in  London. 

The  following  are  the  oontents  i 

First.     The  Kin^s  prerogative  abroad. 

I.  Of  his  ecclesiastical  authority. 
II.  Of  his  ciyil  authority. 

The  King's  rights — his  power  of  taxation  oyer  con- 
quests— ^his  grants. 

Secofidly*     Of  the  SSn^e  general  juriadiethn  dl>roa4. 
Thirdly,    Eiw  far  the  Kina'M  suj^jeetSt  who  emigrate^  carry  with 
them  the  EngUah  law, 

L  The  Common  Law. 
H.  The  Statute  Law. 

Fourthig.    Of  the  Colonial  hutUutvms. 

I.  Of  the  Goyemor. 

II.  Of  the  King's  CounciL 
ni.  Of  the  Representatiye  Assembly. 
IT.  Of  the  want  of  Soyereignty  in  Colonial  Lefpslat^rea* 

y.  Of  the  yarious  modifications  which  the  constituted 

Assembly  admits. 
YL  Of  the  Colonial  Judicatures. 
lyVUy,     Of  the  AdmiraUg  Jurisdidioni, 
Stxthlg.    Qfihe  National  Fitheriee, 
Seventhly,    Of  Commerce, 

I.  Manufactories  set  up  abroad. 

II.  The  Acts  of  Narigation. 
IIL  Miscellaneous  matters  of  Trade. 
IV.  Of  Coins. 

Eighthly,    Of  the  Lavy  of  Nations, 
I.  Treaties. 

II.  The  legal  effects  arising  from  ihedixieci  indepaudeaoe 
of  the  United  States. 
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Common  Plkas  Reports,  by  Edward  C.  Jones,  Esq.,  Barrister 
at  Law,  Reporter  to  the  Uoart.    Toronto :  Henrj  Rowsell. 

TVe  have  received  from  the  Publishers,  No.  9,  Vol.  VII  of 
these  Reports  which  like  those  of  the  Queen's  Bench,  reflect 
the  greatest  credit  on  Mr.  Rowsell.  The  subscription  is  $9 
per  volume  of  twelve  numbers — payable  in  advance. 

First  Report  or  the  Commissioners  on  the  Code — State  or 
New  York. 

Tills  Report  ushers  in  a  general  anaWsis  of  the  Codes  pro- 
jected by  the  Commissioners,  David  Dudlev  Field,  William 
Curtes  Noves,  and  Alexander  W.  Bradfordf.  Tbey  are  re- 
quired, before  reporting  any  portion  of  the  Codes  to  the  Legis- 
lature, to  distribute  the  work  among  the  Judges  and  others 
for  examination,  and  afterwards  to  examine  it,  and,  upon 
revision,  to  distribute  it  anew,  and  then  leave  it  six  months 
for  further  examination. 

We  have  no  confidence  in  codification ;  but,  to  far  as  we  can 
judge  from  the  analysis,  the  Commissioners  we  think  have 
gone  thoroughly  into  the  vast  and  complicated  subject,  and 
exhibit  great  discrimination,  iudsment  and  learning,  in  the 
divisions  they  have  made,  ne  shall  anxiously  look  for  the 
portions  of  the  work  as  they  may  be  issued. 

The  Law  Magazine  and  Retixw,  or  Quarterly  Journal  or 
Jurisprudence.  London:  Butterworths,  7  Fleet  Street, 
Law  Publishers  to  the  Queen's  Most  Excellent  Majesty. 

We  are  glad  to  acknowledge  among  our  English  exchanges 
the  receint  of  this  standard  publication.  It  is  as  may  be  per- 
ceived from  the  title,  The  Law  Magazine  and  Law  Review 
united. 

The  Law  Magazine  was  commenced  in  June  1828  and  con- 
tinued until  Maj  1844  in  an  unbroken  series  of  31  volumes. 
Then  a  new  series  was  commenced  and  continued  until  May 
1856,  in  an  unbroken  series  of  24  volumes.  Not  only  has 
each  volume  an  Index  of  subject  matter,  but  there  are  three 
general  indexes.  Volume  13,  O.  S.,  contains  a  general  index 
to  the  twelve  preceding  volumes,  and  volume  31,  O.  S.,  con- 
tains a  general  index  to  the  volumes,  from  13  to  31,  O.  S.,  in- 
clusive. So  volume  12,  N.  S.,  contains  a  general  index  to  the 
preceding  eleven  volumes  of  that  series,  but  no  index  of  the 
volumes  from  12  to  24,  N.  S.,  though  reidly  needed,  has  yet 
appeared. 

The  Law  Remew  commenced  in  November,  1844,  and  oon- 
tinued  until  May  1856,  in  an  unbroken  series  of  23  volumes 
each  having  an  index,  but  without,  so  far  as  we  can  learn, 
any  general  index. 

In  May  1856,  the  two  publications  each  covering  the  same 
ground,  became  united.  The  number  before  us,  that  for  May 
1858,  is  No.  9,  of  the  united  series.  No.  119  of  the  Law  Maj^a- 
zine,  and  No.  55  of  the  Law  Review.  It  as  usual  contains 
several  articles  of  neat  professional  interest, — not  the  least 
interesting  of  which  is  a  biographical  sketch  of  the  late  Sir 
William  Henry  Maule.  The  price  of  each  number  is  five 
shillings  sterling,  or  twenty  shillings  sterling,  per  annum— a 
price  so  moderate  that  no  one  at  all  interested  in  Jurispru- 
dence, whether  law  student,  lawyer  or  legislator,  shoula  be 
without  this  really  excellent  publication. 

We  would  suggest  to  the  publishers  the  expediency  of  pub- 
lishing a  general  index  to  the  Law  Review,  23  vols.,  and 
a  second  index  to  vols.  13  to  24  inclusive,  of  the  Law  Magazine, 
or  still  better,  a  general  index  to  aU  volumee  of  the  Law  Maga- 
zine and  Law  Betnew  to  the  time  of  the  union  in  May,  1856. 
This  would  be  worth  to  the  publishers  much  more  than  its  cost, 
and  would  be  to  all  who  |>ossess  or  desire  to  possess  the  Law 
Magazine  and  Review  of  inestimable  value.  The  work  at  pre- 
sent, though  containing  much  that  is  able — much  that  is  in- 
teresting--much  that  is  valuable,  too  mooh  resembles  a  sealed 
casket  without  a  key. 


English  Reports  in  Law  and  Equity,  containing  reports  of 
Oases  in  the  House  of  Lords,  Privy  Council,  Courts  of 
Equity  and  Common  Law,  and  in  the  Admiralty  and 
Ecclesiastical  Courts ;  including  also,  Cases  in  Bankruptcy 
and  Crown  Cases  reserved.  Edited  by  Chauncey  Smith, 
Counsellor  at  Law.  Vol.  XL.,  containing  Cases  in  the 
House  of  Lords,  the  Privy  Council,  the  Court  of  Queen's 
Bench,  Common  Pleas  and  Exchequer,  and  also  Crown 
Cases  reserved  during  the  year.  Boston :  Little,  Brown  k 
Co.    1858. 

This  volume  contains  no  less  than  125  caies.  The  book  is 
got  up  in  the  publishers'  usual  good  style. 

We  can  add  nothing  to  what  we  have  on  previous  occasions 
said  of  the  value  and  reliable  character  of  this  work.  We 
would  remind  our  readers  that  the  publishers  have  all  the 
previous  volumes  on  hand,  and  that  they  may  be  had  of  Mr. 
Rowsell,  Law  and  General  Bookseller,  Ijoronto. 

We  strongly  recommend  those  who  have  not  yet  taken  the 
work  to  procure  the  present  volume,  (it  costs  but  $2,)  and 
judge  for  themselves.  To  those  who  have  taken  the  work  for 
years,  we  require  to  say  nothing  in  its  favor.  It  is  full,  cheap 
and  reliable. 


MARRIAGES    AND    DEATHS. 


marriaobr. 

On  SSth  April  laat,  at  tlw  ehvrch  of  81  Marv  Hftgdalenft,  Plcton,  by  th«  lUr. 
Mr.  BfMaulay,  Joha  B.  R«ad,  Btq^  Barrlater  at  Law,  to  Aoxanoa  third  danghtar  of 
Norman  Ballard,  Jbq.,  Ploton. 


On  26tb  May  last,  at  8t.  JamM^  Church  Toronto,  by  the  Rot.  H.  J.  OraaMtt, 
J.  Fontar  Boulton.  bq.,  of  Hope,  Ooanty  of  Dnrham,  Barrittor  at  Law,  to  Jane^ 
Moood  daoghtor  of  Cm^taln  Qraham,  late  of  Uer  Mi^eaty'e  70th  Ragiment. 

On  I6th  Juna  ultima,  at  St  Thomai  Ohnreh,  Shanty  Bmj,  W.  D.  Ardagh,  Beq , 
Barrister  at  L«w,  Deputy  Judge  of  the  County  of  Bioooe,  and  Senior  Kdltor  of 
the  Law  JbumtU,  to  Martha  Letitla,  third  daughter  of  Ker.  B.  B.  Ardagh,  Beetor 
ofBarria. 

DEATHS. 

On  26th  May  last,  Britannia,  the  wife  of  the  Honorable  Robert  Baston  Bum% 
one  of  the  Jneticee  of  Her  Mivj^ty's  Court  of  Queen's  Bench  Ibr  Upper  Canada. 

APPOINTMENTS    TO    OFFICE.    &G. 

NOTARIBS  PUBLIC. 

WILLIAM  WARRBN  DEAN«  Bsqulre^  of  Bellertlla,  Attorney  at  Law,  to  be  a  No 
tary  Public  in  Upper  Oimdt 

MILTON  KIN03LKT  LOOK  WOOD,  Gantteman,  ofOblbome,  tobe  a  Notary  Pnb- 
llo  in  Upper  QfiH^,— (ftaaetted.  June  6, 1868  ) 

ALEXANDER  McDOUOALL.  of  London,  Eniuire,  Attorney  at  Law,  to  be  a  No- 
tary Pubtie  In  Upper  Canada. 

JOHN  COATBS.  of  Ottawa.  Oentlaman,  to  be  a  Notary  PnbUe  in  Upper  Canada. 
— (Gaaetted,  June  1^  1858.) 

ANTHONY  LBfROT.  of  Qoderidh,  Bniuire,  Barrister  at  Law,  to  be  a  Notary 
Pttbiio  in  Upper  Osuada. 

WARD  HAMILTON  BOWLBT,  oTToxonto,  Bequira^  Banister  at  Law,  to  ba  a  No- 
tary ihiblic  in  UiMper  Oanada. 

THOMAS  L.  HELLI WELL,  of  St  Oathetines,  BmiuIm^  to  be  a  Notary  PnbUo  in 
Uppw  Canada. 

JOHN  A.  GBMBCILL,  of  Pakenham,  Eaqulra,  to  be  aNotaiy  PubUo  in  Upper  Can- 
ada.—(QaMtted,  June  19. 1868.) 

THOMAS  PARLBE,  the  Touager,  of  Kingston,  Esquire,  Barrister  at  Law,  to  be  a 
Notaiy  Public  in  Upper  Canada.— {Oasatted,  June  28^  1858.) 

COUNTT  CROWN  ATIORNET& 

ALEXANDER  WOOD  8TRA0HAN,  Brouira,  Barrister  at  Law,  to  be  a  Omrntr 
Attorney  tot  the  United  Countlea  of  Huron  and  Brooe^Qaietted,  June  8& 
1868.) 

CORONERS. 

ROBERT  CHBCKLET,  Esquire,  M.D.  to  be  Assodato  Coroner  Ibr  tha  County  of 

Oatarlo. 
DAVID  THORP  FORWARD,  Esquire,  to  be  Assodato  Coroner  for  the  United 

Counties  of  Frontenao,  Lennox  and  Addlairton.— ^Oaaetted.  June  6, 1858.) 
JOHN  RBBVB,  Esquire.  M.D.,  to  be  Assodate  Coroner  for  the  United  Counties  of 

Huron  and  Bruoe^Gasattad,  June  12, 1868.) 
CHARLES  G.  MOORE,  Esquire,  M.D.,  to  be  Aaiodato  Coroner  for  the  dty  of 

London. 
BDW Y  JOSEPH  AGDBN,  Ibquira,  MJ).,  to  be  Astodato  Coioner  for  the  County 

of  Halto»-<— Gaietted,  June  19, 1858.) 


TO   CORRESPONDENTS. 

D^William  Smith— under  "  Division  Courts.* 

B.  P.  Jellatt— Lex— vndar  **  General  ConaspoBdMua.** 

Ai,  Waatworth  Oo.^-too  lato  for  July  nomhsr* 
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DIARY    FOR    AUGUST. 


1.  SUNBAT 9M  Sumiap  after  IVCittty. 

I*  ?^F^I ArtSdfls,  *e^  for  admlMJon  to  te  lalt  wlUi  See.  of  Uw  8od«fy. 

8.  SUNDAY ....  IQth  AtNday  c/Ur  Trinitw, 
16.  SUNDAY —  lllh  Sunday  t^fter  Trwitg, 

21.  Satardaj  ....  Long  YaeatloD  «nd>. 

22.  SUNDAY^..  VUk  Smda^  after  21 

23.  Hond*7 ^  TumTT  Tbrx  begioi. 

20.  SUNDAY  ...  UM  Smda^  afkr  2V-My.  • 


It 


TO  OOBRBSPONDENTS."~&e  Latt  F^ge, 


t  ippir  ®aiiak  Safa  ^mxmV 


AUGUST,    1858. 


LAW,  EQUITY,  AND  JUSTICE. 
Is  Law  not  Equity  7  Is  Equity  not  Law  ?  Ought  there 
to  be  either  Law  or  Equity  which  is  not  Justice  ?  Such  are 
the  questions  which  one  more  often  hears  asked,  than  satis- 
factorily answered.  Were  we  driven  to  an  answer  without 
reflection,  we  should,  we  fear,  do  as  Talleyrand  did  before 
us.  When  asked,  ''What  is  meant  by  civil?"  he  said, 
''It  is  something  that  is  not  military."  When  asked, 
''  What  is  meant  by  military  V  he  said,  ''  It  is  something 
that  is  not  civil."  So  of  Law :  we  might  reply  that  it  is 
something  which  is  not  Equity ;  and  of  Equity,  that  it  is 
something  which  is  not  Law ;  and  that  either  may  or  may 
not  be  Justice. 

Law  in  general  involves  a  command,  enjoining  what  is 
right,  and  prohibiting  what  is  wrong.  It  is  the  exercise  of  a 
sovereign  will,  which  ought  always  to  accord  with  the  dic- 
tates of  justice.  By  reason  of  its  universality,  we  are  told. 
Law  may  operate  unjustly  in  particular  cases.  To  prevent  in- 
justice in  such  cases,  we  are  told.  Equity  interferes.  The 
difficulty  is  to  prevent  Law,  which  is  designed  for  good  and 
to  apply  to  all  cases,  from  itself  doing  wrong  in  some  cases. 

Law  is  administered  by  judges ;  men  like  ourselves,  of 
finite  knowledge;  men  like  ourselves,  subject  to  the  frailty 
of  mortal  flesh.  But  is  it  necessary  that  one  portion  of 
the  judges  should  be  instructed  that  Law  is  one  fMng 
and  Equity  another  ?  Is  it  not  a  demoralizing  a  priori  to 
admit  that  there  can  be  Law  which  is  not  Equity,  or  Equity 
which  is  not  Law?  To  allow  judges  to  administer  law 
which  is  not  equity,  would  be  to  abet  the  infliction  of 
wrong ;  to  allow  judges  to  administer  equity  which  is  not 
law,  would  be  to  abet  the  exercise  of  tyranny. 

For  the  preservation  of  liberty,  there  must  not  only  be 
law,  but  law  well  understood.  At  one  time,  equity  was  not 
law.  Equity,  in  its  infancy,  was  Che  creature  of  judges ; 
and  as  the  judges  were  often  oapriciona,  so  was  equity  their 
creature.  Therefore  it  was  that  Selden  described  equity  as 
a  "roguish  thing."  Sometimes,  he  said,  equity  judges 
went  according  to  conscience,  sometimes  according  to  law,  I 


sometimes  according  to  rules  of  court.  For  law,  he  said, 
we  have  a  measure,  and  know  what  to  trust  to ;  but  equity 
is  accordmg  to  the  conscience  of  him  that  is  chancellor ; 
and  as  that  is  larger  or  narrower,  so  is  equity.  It  is  all  one, 
he  said,  as  if  they  should  make  one  standard  for  the  mea- 
sure that  we  call  a  foot — a  chancellor's  foot.  What  an 
uncertain  measure,  he  exclaims,  would  this  be  I  One  chan- 
cellor has  a  long  foot,  another  a  short  foot,  a  third  an  indif- 
ferent foot,  &c.  It  was,  he  said,  the  same  thing  of  the 
chancellor's  conscience. 

Such  might  have  been  equity  at  one  time,  but  such  is 
not  equity  in  our  generation.  Equity  is  now  administered 
by  rules,  as  well  understood  as  any  rules  of  law.  In  a  word, 
equity  is  law.  If,  then,  equity  is  law,  why  should  there 
be  one  class  of  judges  to  dispense  equity,  and  another  class 
to  dispense  law  ?  Simply  because  such  Aa«  been  the  case. 
Why,  then,  has  such  been  the  case  ?    Let  us  see. 

"A  reference  to  our  early  legal  history  here  becomes 
indispensable.    We  shall  be  as  brief  as  possible. 

We  know  little  of  the  law  of  England  before  the  Roman 
conquest.  Rude  customs  there  were,  partaking  more  or 
less  of  the  principles  of  justice.  Whatever  is  written  to 
the  contrary,  it  is  now  generally  believed  that  the  law  of 
England  at  the  time  of  the  conquest  was  in  great  part 
derived  from  the  laws  of  Rome,  which  had  been  previously 
introduced  by  the  Romans  during  their  dominion  of  the 
island,  a  dominion  which  lasted  for  nearly  three  centuries. 
After  the  Roman  invasion,  our  ancestors,  ignorant  of  their 
obligations  to  Roman  jurisprudence,  withstood  aU  the 
attempts  of  the  Roman  ecclesiastics  to  introduce  that 
jurisprudence,  systematized  in  the  shape  of  the  Codes  of 
Theodosian  and  Justinian.  Then  it  was  that,  riled  with 
defeat  and  subjection  to  a  foreign  power,  they  dung  with 
the  tenacity  of  a  death  grip  to  all  that  was  left'of  their  laws 
and  institutions.  Then  it  was  that,  ignorant  of  the  origin 
and  composition  of  those  lawa  and  'institutions,  they  again 
and  again  exclaimed,  ^^Nolumus  leges  Anglic  mutari!" 
Then  it  was  that  they  refused  to  exchange  the  Roman  law 
unsystematized  and  leavened  with  rude  local  traditions,  for 
Roman  law  systematized  and  refined  by  the  master  minds 
of  the  Roman  Empire.  This  it  was  which  is  the  real  origin 
of  courts  of  law  and  equity  in  England. 

On  the  one  side  there  were  those  who  would  retain,  con- 
serve, and  not  improve;  on  the  other  there  were  those  who 
desired  both  to  conserve  and  to  improve.  Th«  rivalry,  how- 
ever, was  not  to  be  tempered.  Each  class  of  advocates 
started  its  own  courts,  thb  one -called  Law  and  the  other 
Equity.  The  base  common  to  both  was  justice.  This  previ- 
ously was  the  base  of  the  common  law  of  England.  It  was  wide 
enough,  had  the  people  been  so  disposed,  to  have  admitted 
of  an  enlaiged  system  of  jurisprudence,  embracing  all  that 
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is  at  present  known  as  Law  and 'Equity.  Perhaps  we  wrong 
our  ancestors  in  asserting  that  there  was  not  such  a  disposi- 
tion. The  Statute  ofWestminster,  the  second,  (13  Edw.  I.) 
was  passed  to  effect  some  such  purpose.  Its  design  was,  as 
has  been  truly  said  by  Sir  Richard  Bethell  and  others,  to  ex- 
pand the  common  law  of  England,  so  as  to  render  it 
applicable  to  the  emergencies  of  an  advancing  state  of 
society.  New  writs  were  directed  to  be  framed,  as  new 
occasions  might  present  themselves,  but  the  direction  was 
not  in  spirit  obeyed.  The  judges  of  the  courts  of  common 
law  then,  too  much  like  some  of  the  judges  of  courts  of 
common  law  of  the  present  day,  were  opposed  to  reform. 
During  the  reign  of  Edward  HI.  they  declined  to  act  upon 
writs  to  which  the  then  existing  formulas  of  pleading  did 
not  apply.  Here,  then,  the  growth  of  reform  was  snapped. 
Common  law  was,  through  technical  rules  of  pleading, 
closed  against  the  advancing  tide  of  jurisprudence,  the 
stream  of  which  became  divided,  and  that  which  was  turned 
from  courts  of  common  law  took  another  channel.  Hence 
courts  of  equity.  William  of  Wareham,  king's  chancellor, 
afterwards  invented  the  writ  of  subpoena^  and  such  portions 
of  natural  equity  as  were  ignored  by  courts  of  law  fell  under 
his  contrd  and  that  of  his  successors ;  the  result  of  which 
was  the  establishment  of  Chancery  ov  Equity  as  a  tribunal 
distinct  from  Law. 

It  is  for  OS  who  live  in  mom  enlightened  tim^  to  ptx^fit 
by  the  errors  of  our  ancestors.    We  have  suffered  by  reason 
of  their  obetinaoy,  and  the  least  we  can  do  is  if  possible  to 
turn  their  failings  to  good  account.     Let  us  begin  where 
our    ancestors  k/i  off.    Had  the  Statute  of  Westminster 
been  carried  out  in  spirit,  there  wo  uld  net  now  be  any 
courts  of  Chancery.    As  early  as  the  feign  of  Henry  VI.  it 
was  observed  by  one  of  the  judges^  that  if  actions  on  thdi 
case  had  been  allowed  by  courts  of  common  law  as  oflen  as 
occasion  required,  the  writ  of  subpoena  would  have  been 
unnecessary,  that  is,  ihe  whole  of  the  present  jurisdictioti 
of  the  Court  of  Chancery  would  have  formed  part  of  the 
ordinary  jurisdiction  of  courts  of  oommoa  law. 

What  then  was  the  reason  given  by  our  ancestors  for 
refusing  to  extend  the  action  on  the  case  ?  Does  it,  whether 
good  or  bad,  still  exist  ?  The  reason  was,  as  we  have  already 
said,  the  then  technical  rules  of  pleading  which  were  at 
once  the  glory  and  the  disgrace  of  English  jurisprudence. 
They  have  fallen ;  they  are  no  more.  Special  demurrers,  the 
delight  of  legal  chicanery,  are  now  abolished.  The  rules  of 
pleading,  such  as  do  exist,  are.  all  but  common  to  courts  of 
law  and  equity.  There  is  in  truth  no  more  technicality  re- 
quired in  the  one  set  of  tribunals  than  in  the  other.  Form, 
in  each,  is  made  subservient  to  substantial  practice.  Why 
not  then  open  the  portals  of  the  common  law,  and  admit 
that  portion  of  admiaistrative  justice  which  is  dispensed 


by  courts  of  equity?  That  something  of  this  kind  should 
be  done,  is  the  feeling  of  every  reflecting  being ;  that  it 
mtiet  be  done,  is  the  resolve  of  many  enlightened  jurists. 

How  eke  are  we  to  account  for  the  endeavors  of  the 
admirers  of  common  law  to  seise  a  part  of  equity,  and  of  the 
admirers  of  equity  to  seize  «  part  of  common  law  ?  At  the 
present  moment  there  are  two  bills  of  this  nature  before 
the  English  Parliament,  both  of  whicfi  we  give  in  other 
columns.  The  one  which  is  introduced  by  the  S</licitor 
(General,  an  admirer  of  equity,  proposes  to  confer  upon 
equity  courts  the  power  to  award  damages  and  to  try  issues  of 
fiu^t  by  j  i:  ly ,  two  notable  peculiarities  of  courts  of  common  law. 
The  other,  introduced  by  Mr.  Atherton,  an  admirer  of 
common  law,  proposes  to  confer  upon  courts  of  common 
law  the  power  to  entertain  suits  for  specific  performance  in 
all  cases  in  which  courts  of  equity  can  do  so ;  to  grant 
injunctions  against  breaches  of  contract,  or  the  oommissioo 
or  oontinnance  of  wrongful  acts,  in  like  manner  as  in 
equity;  to  grant  equitable  relief  by  way  of  plea  or  replica- 
tion, wherever  the  same  can  be  bad  in  equity;  to  try 
equitable  titles,  now  only  triable  or  recognizable  in  courts 
of  equity;  and,  incidentally,  to  do  many  things  now 
peculiar  to  courts  of  equity.  Of  the  former  bill  we  wholly 
disapprove ;  we  disapprove  of  it  both  in  principle  and  in 
detail.  Of  the  latter  we  wholly  approve  in  principle,  but 
not  in  detail. 

Common  law  is,  as  we  have  seen,  the  parent  fold — ^the 

system  which  ought  to  have  been,  bnt  was  noty  expanded. 

Equity  is  the  o&hoot — the  lesser  of  the  two.     If  one  is  to 

absorb  the  other,  aoooiding  to  the  law  of  natnre  if  not  of 

expediency  the  greater  must  absorb  the  lesser.    Our  figura* 

tive  idea  of  the  stream  of  justice  does  not  even  here  fail 

us.     It  would  be  as  absurd  to  expand  equity  so  ss  to  take  in 

common  law,  as  it  would  be  to  expand  a  rivulet  so  as  to 

take  in  an  ocean.     The  lesser  must  be  absorbed  by  the 

greater.     Hence,  then,  we  believe  the  true  course  for  all 

friends  of  fusion  to  adopt  is  gradually  to  extend  the  existing 

juriq^ation  of  courts  of  common  law,  so  as  to  embrace  bit 

by  bit  the  existing  jurisdiction  of  equity ;  and  while  doing 

so,  by  careful  attention,  to  adopt  the  machinery  of  the 

common  law  courts,  so  ss  to  admit  of  the  additional  and 

increased  strain.     Any  other  course  must  end  in  confosionj 

and  make  the  day  of  fusion  more  remote  than  ever.     We 

object,  then,  to  Mr.  Atherton's  bill,  because  it  essays  to  do 

in  a  jump  that  which  can  only  be  done  by  gradual  process ; 

because  it  essays  to  engulph  equity  without  any  attention 

whatever  to  the  adaptation  of  the  machineiy  of  the  common 

law  courts. 

It  is  only  natural  to  expect  opposition  to  the  fusion  of 
law  and  equity,  from  the  judges  of  the  two  systems  respec* 
tivoly.    There  is,  to  speak  plainly,  without  intending  to 
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offendy  selEshiieBS  even  in  a  jadge.  The  work  of  the  judges 
doriDg  the  prooess  of  fusion  will  unqaestionaUj  be 
inoreased.  More  than  this,  the  judges  will  be  called  upon 
to  deal  with  subjects  of  which,  owing  to  the  hitherto  unna- 
tural mode  of  l^al  education,  they  are  lamentably  ignorant. 
Besides,  judges  for  the  most  part  are  men  past  the  meridian 
of  life,  when  the  impulsive  gives  place  to  the  conservative. 
They  have  settled  down  to  a  daily  routine,  which  habit  has 
made  easy,  and  had  rather  not  be  disturbed  by  novelties. 
The  judges  in  the  reign  of  Victoria  will  in  this  respect  be 
found  to  resemble  the  judges  in  the  reign  of  Edward  III. ; 
but  we  hope  their  opposition  will  be  less  successful 

In  England,  as  it  is,  the  judges  of  the  courts  of  common 
law  have  succeeded  in  frustrating  the  intention  of  the 
legislature  of  1854.  They  have  killed  off  the  laudable 
object  of  the  legislature,  which  gave  to  them  power  to  grant 
injunctions  and  specific  performance  of  contracts.  Perhaps 
the  fault  has  not  been  exclusively  theirs.  It  may  be  that 
the  legislature  is  to  blame  for  not  simultaneously  improving 
the  machinery  of  the  common  law  courts  and  their  organ- 
ization. To  the  latter,  Mr.  Atherton  has  wisely  directed 
his  astute  attention.  He  proposes  that  common  law  judges 
may  summon  equity  judges  to  their  aid,  and  vice  versa. 
This  is  precisely  what  a  valued  correspondent  long  since 
proposed  in  the  columns  of  this  Journal.  Some  allowance 
must  be  made  as  well  for  the  inability  as  the  indisposition 
of  existing  common  law  judges  to  administer  equity,  as  of 
equity  judges  to  administer  common  law.  The  only  way  of 
getting  over  the  difficulty  is  by  fiising  the  judges  as  well  as 
the  jurisdictions  of  their  respective  courts.  It  will  be  very 
unpleasant  to  them,  no  doubt,  but  If  they  cheerfully 
acquiesce,  they  will  receive  the  thanks  of  posterity.  When 
the  fusion  is  in  part  effected,  students  will  study  the  whole 
law,  as  now  administered  by  courts  of  law  and  equity.  A 
new  race  of  lawyers  will  spring  up,  from  the  ranks  of  which 
men  can  be  elevated  to  the  bench  to  whom  it  will  not  be  a 
burthen,  and  in  whom  it  will  not  be  a  presumption  to 
administer  law  and  equity, — ^in  other  words^  complete  and 
iubslanticU  Justice. 


LIABILITY  OF  OOBPORATIQNS.— PUBLIC  JOUKNALS. 

The  old  rule  of  non-liability  of  corporations  for  acts  done 
which  require  the  exercise  of  a  reoMming  mind^  has  been 
much  modified  of  late  years ;  and  it  is  deariy  established 
that  actions  of  tort  or  of  trespass  will  lie  i^inst  corpora- 
tions aggregate,  and  that  an  indictment  will  lie  against 
them  both  for  acts  of  commission  and  of  omission,  to  be 
feUowed  up  by  fine,  though  not  by  imprisonment.  It  was 
nevertheless  supposed  that  the  liability  did  not  extend  to 
acts  which  were  grounded  on  express  malice.  However, 
in  a  recent  case  (  Whitehead  v.  the  StnUh  Eastern  Railway 


Company)^  the  Court  of  Queen's  Bench  in  England  has 
decided  that  an  action  for  libel  lies  against  a  corporation 
aggregate,  where  malice  in  law  may  be  inferred  from  the 
publication  of  ihe  words. 

In  giving  judgment  in  this  case.  Lord  Campbell  referred 
to  the  great  injustice  that  might  be  done  to  individuals,  if 
the  remedy  for  wrongs  authorized  by  a  company  were  con- 
fined to  the  agents  employed.  He  referred  to  associations 
of  the  kind  being  so  common,  as  to  be  extended  to  the 
conduct  of  a  public  journal.  The  Solicitor's  Journal  in 
England,  b  carried  on  by  a  joint  stock  company;  and  in 
Upper  Canada,  we  know  of  many  newspapers  conducted  in 
the  same  manner. 

The  case  referred  to  showSi  that  not  merely  the  corpora- 
tion as  a  body  is  liable  in  an  action  for  defamation,  but 
also  the  individuals  who  compose  it. 

The  case  we  refer  to  was  decided  on  29th  of  last  April. 


UABUJiy  OF   STEAMBOAT  PROPEIETORS. 
"  EXCURSION  TRIPS." 

We  are,  in  Canada,  llo  less  fond  of  ^^ pleasuring"  than 
our  neighbours  to  the  South.  We  have  our  Firemen's — 
our  Temperance,  our  Orange,  our  Odd  Fellows'  excursions ; 
and  the  Sons  of  St  George,  St  PatridL,  and  St  Andrew, 
have  their  pleasure  trips  at  times.  Those  from  places  on 
the  lakes  are  commonly  on  steamboats. 

For  the  information  of  all  and  sundry,  we  notice  a  very 
recent  decision  (on  the  15th  of  June  last)  of  the  Court  of 
Queen's  Bench,  in  England  (JDalyen  v.  Tyrer  and  others). 

The  facts  of  this  case  were  briefly  these.  One  Hether- 
ington  was  the  lessee  of  and  worked  the  Rock  ferry,  from 
St.  George's  pier-head,  at  Liverpool,  to  Rock  Perry  Point, 
on  the  opposite  side  of  the  Mersey ;  and  the  plaintiff  had 
a  season  ticket,  for  which  he  had  paid  Hetherington,  for 
crossing  the  ferry.  On  the  day  in  question,'  being  a  regular 
day,  and  additional  boats  being  required  for  the  service, 
Hetherington  had  engaged,  for  the  sum  of  £10,  a  steamer 
of  the  defendants,  who  were  the  trustees  of  a  steam  tug 
company,  to  cross  and  re-cross  the  said  ferry,  and  to  convey 
across  idl  persons  who  should  be  presented  to  ihem  for 
ferriage.  The  plaintiff  crossed  on  the  defendants'  steamer 
along  wiih  a  large  number  of  other  persons;  and  as  the 
steamer  was  putting  to  at  the  Book  Ferry  Point,  a  rope 
with  an  iron  hook  at  the  end  of  it  was,  by  direction  of  the 
master,  thrown  ashore  and  attached  to  a  ring,  with  a  view 
of  swinging  the  steamer  around ;  but  ihe  strain  on  ^e  rope 
was  so  great  that  the  hook  broke,  and  the  detached  piece 
started  back  and  injured  the  plaintiff  severely.  The  juiy 
found  that  there  was  negligence  in  the  manner  of  swinging 
the  vessel,  and  rendered  a  verdict  for  the  plaintiff,  with 
£600  damages. 
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Leave  was  reserved  to  the  defendants  to  move  to  have 
the  verdict  entered  for  them,  if  the  court  should  he  of 
opinion  that  the  plaintiff  was  not  entitled  to  recover  against 
the  defendants,  in  respect  to  the  negligence  proved. 

The  court  held  that  the  crew  of  the  steamer  being  ap- 
pointed by  and  so  remaining  the  servants  of  the  owners, 
the  plaintiff  could  maintain  his  action  against  the  owners 
for  the  personal  injury  caused  to  him  by  the  negligence  o1 
the  crew,  although  he  contracted  with  Hetherington  and 
paid  him  for  his  passage ;  and  the  verdict  in  favor  of  the 
plaintiff  was  sustained. 

In  giving  judgment,  Erie,  J.,  said — It  is  clear  to  me  the 
defendants  were  in  possession  of  the  ship,  having  com- 
mand of  the  servants  navigating  her,  and  were  in  possession 
of  the  tackle  which  broke  and  caused  the  injury;  therefore 
they  would  be  responsible  for  the  damage  if  the  plaintiff 
had  been  standing  on  the  pier  a  mere  stranger.  What 
difference  is  there,  if,  with  the  consent  of  the  defendant, 
the  plaintiff  is  on  board  their  vessel  ?  That  circumstance 
would  not  take  away  the  right  which  as  a  stranger  he  might 
have  had ;  nor  docs  the  fast  of  the  money  not  bein^  pay- 
able by  the  plaintiff  to  the  defendants  take  away  the  right 
of  action. 

The  principle  of  this  case  would  appear  to  be  applicable 
also  to  travelling  by  railways. 


crown  the  success  of  the  work  it  is  the  growing  demand  for 
copies  of  it  in  England — a  demand  which  we  regret  to 
learn  cannot  long  be  supplied,  as  neither  the  editor  nor  the 
puUishers  anticipated  it. 

We  have  been  informed  that  as  Mr.  Harrison  is 
too  much  occupied  with  other  engagements,  he  will 
not  undertake  to  issue  a  second  edition,  and  that  as  the 
first  edition  is  now  neariy  exhausted,  the  publishers  Maclear 
&  Co.,  King  Street  East,  Toronto,  have  raised  the  price 
from  $0  to  $8  per  copy. 


HARRISON'S  COMMON  LAW  PROCEDURE  ACTS,  IN 

ENGLAND. 

It  is  witih  honest  piide  we  reproduce,  among  '*  Book 
Reviews,"  hi  this  number,  a  review  of  Harrison's  Common 
Law  Procedure  Acts,  taken  from  the  English  Jurist,  one 
of  the  first,  if  not  the  first  legal  authority  in  England,  and 
a  periodical  as  influential  in  the  colonies  as  it  is  in  England. 

Of  the  work  it  is  said,  it  is  ''  almost  as  useful  to  the 
English  as  the  Canadian  lawyer,  and  is  not  only  the  most 
recent,  but  1^  Ux  the  most  complete  edition  which  we  (the 
Jurist)  hav(9  seen  of  these  important  acts  of  parliament." 

Of  the  editor  it  is  said,  ''  he  has  not  been  content  with 
industriously  oolleoting  the  numerous  decisions  which  are 
now  scatterred  through  bur  reports  upon  these  statutes, 
but  has  displayed  both  skill  and  judgment  in  their  arrange- 
ment, and  in  deducing,  wherever  it  was  possible,  those 
principles  of  which  the  decisions  are  either  suggestive  or 
illustrative." 

Tl^  notice  cannot  be  more  pleasing  to  Mr.  Harrison 
than  it  must  be  a  source  of  pride  to  Canada  and  to  Canadian 
enterprise.  The  work  is  we  believe  the  first  law  book 
written  and  published  in  Canada,  or  any  other  British 
oolony  which  has  recommended  itself  to  the  profession 
of  the  mother  country.    If  anything  more  wore  wanting  to 


HISTORICAL  SKETCH  OP  THE  CONST  fTUTION,  LAWS 

AND  LEGAL  TRIBUNALS  OF  CANADA. 

(Continued  from  p,  160.) 

The  Count  of  Frontenac  having  been  involved  in  many 
quarrels  with  the  Intendant,  and  otherwise  failed  to  give 
satisfaction,  was  recalled,  and  his  place  supplied  by  the 
appointment  of  Monsieur  C.  Fevre  de  la  Barre,  whose 
commission  was  dated  in  May,  1682.  To  him  was  confi- 
ded, among  other*  duties,  that  of  taking  cognisance  of  all 
differences  which  might  arise  in  the  oolony  either  between 
the  seigniors  or  the  common  people.  His  appointment 
Wis  that  of  governor  and  lieutenant-governor  of  Canada, 
Nova  Scotia,  Acadia  and  Newfoundland  and  other  Nor- 
thern dominions  of  France.  With  him  was  appointed 
Monsieur  Demeulles  as  intendant.  To  the  latter  was  ex- 
pressly given  the  power  to  hear  all  complaints  and  to  ren- 
der justice  to  all  men, — to  prosecute  all  crimes  of  whatso- 
ever kind, — to  preside  over  the  Sovereign  Council, — ^to 
superintend  all  superior  officers  of  justice,  and  in  admi- 
nistering justice  to  observe  the  Custom  of  Paris,  including 
theProvdt^andVicompt^;  with  the  advice  of  the  Council 
to  make  police  regulations,  and  in  certain  cases  power 
alone  to  determine  disputes  of  a  civil  nature.  Both  the 
Governor  General  and  Intendent  were  instructed  to  keep 
on  good  terms  with  the  Count  de  Blanac,  Governor  Gene- 
ral of  the  West  India  Islands  with  a  view  to  trade  and 
to  the  mutual  advantage  of  the  colonies. 

Mr.  de  la  Barre  was  active  in  the  performance  of  his  du- 
ties. Ko  sooner  did  he  arrive  in  the  colony,  and  finding 
it  to  be  exposed  to  the  hosility  of  the  Five  Nations,  than  he 
adopted  measures  to  consult  public  opinion.  He  convoked 
a  general  assembly,  oonristing  of  the  Intendant,  Bishop, 
officers  of  the  army,  members  of  the  Sovereign  Council,  in- 
ferior court  Judges,  and  the  principal  members  of  the  Co- 
lony. This  was  the  first  occasion  on  which  the  people 
were  consulted  by  their  rulers  in  the  management  of  public 
affairs.  Though  informally  convoked,  the  assembly  was  by 
no  means  a  failure.  A  report  was  made  to  the  Governor, 
in  which  the  critical  position  of  the  oolony  was  candidly 
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and  thoroughij  reviewed.  The  eumity  of  the  Five  Nations 
was  the  prominent  topic  of  consideration.  Their  sympa- 
thies with  the  English  add  Dutch  of  New  York  were  men- 
tionedi  and  the  many  overt  acts  of  hostility  commented 
upon.  In  fine,  a  war  against  them  was  recommended.  The 
report  was  favorably  received  by  the  Governor  and  by  him 
was  transmitted  to  France.  There  also  it  met  with  a  favo- 
rable reception.  Two  hundred  troops  were  despatched  to  the 
colony,  and  the  vessel  which  conveyed  them  also  conveyed 
intelligence  that  Governor  Dongan,  of  New  York,  bad  been 
directed  by  the  English  Government  to  preserve  a  good  un- 
derstanding with  the  French  of  Canada.  The  Governor  of 
New  York,  if  so  instructed,  certainly  disregarded  his  in- 
structions. He  in  many  ways  encouraged  the  traders  of 
New  York  to  interfere  with  the  trade  of  the  great  lakes, 
and  to  be  rivals  of  the  French  for  the  acquisition  of  that 
trade.  The  result  was  the  gathering  of  an  army  of  600 
Canadians  130  regulars,  and  200  Indians,  at  the  head  of 
which  de  la  Barre  placed  himself,  and  on  9th  July,  1684, 
left  Quebec  on  an  expedition  against  the  Five  Natiobs,  and 
the  Nqw  York  traders.  The  demonstration  was  so  formi- 
dable and  so  unexpected  that  the  refractory  Indians  at  once 
sued  for  peace.  Peace  was  agreed  upon,  and  de  la  Barre 
at  the  head  of  his  army  returned  to  Quebec. 

The  infirmities  of  age  rendered  de  la  Barre  incapable  of  lon- 
ger filling  his  high  post  with  the  activity  and  energy  which  it 
required.  He  was  in  consequence  recalled.  His  successor, 
who  was  appointed  in  January,  1685,  was  the  Marquis  of 
Denonville.  He  was  accompanied  by  Mr.  de  Saint  Yallier, 
the  successor  of  Laval,  Bishop  of  Quebec.  The  first  pub- 
lic act  of  Dennonville  was  to  recommend  the  erection  of  a 
Fort  at  Niagara ;  on  the  one  hand  to  prevent  the  traders  of 
New  York  from  dealing  with  the  Indians,  and  on  the  other 
to  prevent  the  Indians  dealing  with  the  New  York  traders. 
He  also  caused  a  large  supply  of  provisions  to  be  stored  at 
Cataraqui,  or  Kingston.  These  preparations  alarmed  both 
the  Indians  and  the  people  of  New  York.  Governor  Don- 
gan  wrote  to  Denonville,  asserting  that  the  Five  Nations 
were  subjects  of  Great  Britain,  and  that  hostile  demonstra- 
tions against  them  would  be  deemed  an  infraction  of  the 
treaties  existing  between  Great  Britain  and  France.  To 
this  the  latter  replied,  that  the  claim  of  Great  Britain  to 
the  land  possessed  by  the  Five  Nations  was  unfounded,  for 
that  the  French  had  possession  of  the  Country  many  years 
before  the  English  settled  in  New  York.  Of  this  corres- 
pondenoe  the  result  was  many  watlike  demonstrations  on 
the  one  side  and  the  other.  The  French  attacked  with  suc- 
cess, all  the  English  Factories  at  Hudsons  Bay,  with  one 
exception — Fort  Nelson.  These  factories  were  seven  years 
afterwards  recovered  by  the  English — and  were  again  taken 
by  the  French.  In  1796  they  were  retaken  by  the  English, 


and  by  the  peace  of  Utrecht,  France  renounced  all  claim  to 
them.  So  matters  continued  for  several  years.  Peace  and 
war  alternately  ruled  the  colony.  The  battles  of  France 
and  Great  Britain,  which  in  Europe  aroused  the  world| 
were  in  Canada  repeated  in  minature. 

Owing  to  the  few  judges  who  sat  in  the  Sovereign  Coun- 
cil, and  to  the  difficulties  which  arose  whereever  they  were 
interested  in  disputes  before  it,  the  King  of  France,  in 
April  1685,  made  a  change.  He  declared  that  if  any 
member  of  the  council  were  a  party  to  a  suit  pending  be* 
fore  it,  on  the  simple  requisition  of  any  party  to  the  suit, 
it  might  be  carried  before  the  Intendent  and  other  judges 
to  be  chosen  by  him  for  the  purpose.  One  year  afterwards 
Demeulles  was  as  Intendent,  succeeded  by  Monsieur  de 
Champigny,  whose  commission  was  dated  on  24th  April, 
1686.  This  year  is  memorable  as  having  seen  the  conclu- 
sion of  a  Treaty  between  France  and  Great  Britain,  as  to 
the  limits  of  their  respective  dominions  in  America.  Den- 
onville was  recalled,  and  on  15th  May,  1689,  the  Govern- 
ment of  the  Province  was  again  committed  to  the  Count  of 
Frontenao.  The  appointment  took  the  colony  by  surprise. 
It  was  made  upon  the  solicitation  of  the  Marechal  de 
Bellefont  and  his  friends,  who  became  responsible  for 
the  Count's  conduct. 

Subscribers  to  this  Journal  in  arrears  for  Vols.  II.  and 
III.,  or  either  of  them,  are  requested  to  take  notice  that 
our  books  are  now  being  made  up,  and  that  all  arrears  will 
be  without  further  intimation  collected  by  due  course  of  law. 


To  make  room  for  a  report  of  The  Queen  v.  Cumming 
in  appeal,  we  have  been  constrained  to  omit  some  original 
matter  which  will  appear  in  our  next. 


THE  CANADA  DIRECTORY. 
We  regret  to  learn  that  owing  to  the  scarcity  of  money, 
the  enterprising  publisher  of  this  work  is  likely  to  be  a 
sufferer.  There  are  we  are  informed  no  less  than  4000 
copies  unsold,  which  if  not  soon  sold  will  be  a  great  loss  to 
Mr.  Lovell.  If  there  is  any  patriotism  in  Canada  such  a 
result  ought  to  be  prevented.  The  Directoiy  of  which  the 
value  is  now  well  known,  is  much  more  than  value  for  the 
small  sum  necessary  to  procure  a  copy.  No  lawyer,  clerk 
or  bailiff  should  be  without  it  Magistrates  and  municipal 
officers  must  also  if  they  know  what  is  to  their  advantage 
purchase  copies.  Let  one  and  all  hasten  to  serve  the  pub- 
lisher, and  in  doing  so  in  truth  well  serve  themselves. 

The  attention  of  the  profession  is  dinnsted  to  the  adver- 
tisement in  this  number  of  a  new  Law  Book  published  by 
Little,  Brown  &  Co  ,  Boston, — "  Andrews  on  the  Revenue 
Laws  of  the  United  States.'' 
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LEGilL  CURIOSITIES. 
We  fiod  in  "  The  Forom,"  by  David  Paul  Brown,  of 
Philadelphia,  rare  precedents  of  old  Presentments,  four  of 
which^  for  the  edification  of  our  readers^  we  subjoin. 

"  The  4th  of  y  month,  1702. 

"We,  ▼•  Grand  Jury  of  y  Citty  of  Philadelphia,  peeant 
Sarah  StiTee,  wife  of  «lohn  Stivee,  of  this  oitty,  for  being 
dressed  in  man's  oloathes,  contrary  to  the  nature  of  her  sects, 
and  in  such  disguise  walked  through  the  streets  of  this  cittv, 
and  from  house  to  house,  on  or  about  the  26th  of  10th  month, 
to  the  grata  disturbance  of  well  minded  persons  and  inooridg- 
ing  of  ?ice  in  this  place ;  for  this  and  other  like  enormities, 
we  pray  this  honourable  bench  to  suppress. 

"  Signed  in  behalf  of  the  rest, 

*'  Abraham  Hoofer,  Fiyrtman'' 


''  Philadelphia,  the  4th  of  the  12th  Month,  1702. 

"  We,  y*  Grand  Jury  for  y«  Citty  of  Philadelphia,  present 
John  Smith  of  this  citty,  liyiDg  in  Strawberry  Alley,  fur  being 
mask'd  or  disgised  in  woman's  apparrell,  walking  openly 
through  the  streets  of  this  citty,  and  from  house  to  house,  on 
or  about  the  26th  of  y*  10th  month  last  past,  it  being  against  | 
J*  law  of  God,  y*  law  of  this  Prorince,  and  the  law  of  Nature, 
to  the  staining  of  Ihe  holy  profession  and  inooridgingof  wink* 
edness  in  this  place. 

'*  Signed  in  behalf  of  the  rest, 

'*  Abraham  Hoofkr,  Ibreman,** 


"  Philadelphia,  y«  4th  of  the  12th  Month,  1702. 

**  We  of  y«  Grand  Jury  for  the  Oitty  of  PhiladelpMa,  do 
present  John  Joym  for  having  of  to  wives  at  onoe,  which  is 
boath  against  the  law  of  God  and  man. 

'<  Signed  in  behalf  of  the  rest, 

"  Abraham  Hooper,  Foreman,** 


3.  It  shall  be  lawful  for  the  Court  of  Chancery  to  cause  the 
amount  of  such  damages  in  any  case  to  be  assessed  or  any 
question  of  fact  arising  in  any  suit  or  proceeding  to  be  tried  by 
a  special  or  common  jury  berore  the  Coait  itself;  and  the  Court 
of  Chancery  may  make  all  such  rules  and  orders  upon  the 
sheriff  or  any  other  person  for  procuring  the  attendance  of  a 
special  or  common  jury,  for  sucn  assessment  of  damages  or  the 
trial  of  such  question  of  fiust,  as  may  be  made  by  any  of  the 
superior  oourts  of  common  law  at  Westminster,  and  may  also 
make  any  other  orders  which  to  the  Court  of  Chancery  may 
seem  requisite  (see  20  &  21  Vict  c.  77,  ss.  35-7) ;  and  every 
such  jury  shall  oonsbt  of  persons  possessing  the  qualificationa 
and  shall  be  struck,  summoned,  balloted  for,  and  called  in  like 
manner,  as  if  such  jury  were  a  jury  for  the  trial  of  any  cause 
in  any  of  the  said  superior  conns ;  and  every  juryman  so  sum- 
moned shall  be  entitled  to  the  same  richts  and  subject  to  the 
same  duties  and  liabilities  as  if  he  had  been  duly  summoned  for 
the  trial  of  any  such  cause  in  any  of  the  said  superior  courts ; 
and  every  party  to  any  such  proceeding  shall  be  entitled  to  the 
same  rights  as  to  challenge  and  otherwise  as  if  he  were  a  part¥ 
to  any  such  cause ;  and  generally  for  all  purnoses  of  or  auxil- 
iary  to  the  assessment  of  damages  or  the  trial  of  questions  of 
fact  by  a  jury  before  the  Court  itself,  and  in  respect  of  new 
trials,  the  Court  of  Chancery  shall  have  the  same  jurisdiction, 
powers,  and  authority  in  all  respects  as  belong  to  any  supe- 
rior court  of  common  law,  or  to  any  judge  thereof  lor  the  like 
purposes. 

4.  Any  questions  of  fact  and  any  ouestions  as  to  the  amount 
of  damages  which  shall  be  so  ordered  to  be  tried  by  a  jury  be- 
fore the  Court  itself  shall  be  rednoed  into  writing  in  such  fcnn 
as  the  Court  shall  direct,  and  at  the  trial  the  jury  shall  be 
sworn  to  try  the  said  question,  and  a  true  verdict  to  give 
thereon  according  to  the  evidence ;  and  upon  every  such  ^al 
the  Court  of  Chancery  shall  have  the  same  powers,  jurisdiction, 
and  authority  as  belon^^  to  any  judge  of  any  of  the  siud  supe- 
rior courts  sitting  at  nisi  prius. 

5.  The  powers  of  making  general  rules  and  orders  civen  by 
the  15  &  16  Vict  c.  86.  s.  63,  shall  extend  to  and  incTode  the 
summoning  of  jurors  and  witnesses,  the  assessment  of  damages 
and  the  trial  of  questions  of  fact,  and  (reBerally  the  oourse  of 
procedure  of  the  Court  in  relation  to  ul  the  matters 


"  Philadelphia,  this  third  day  of  November,  1703. 

"We  do  also  present  Jon  Fumis  and  Thomas  McCarty 
and  Thomas  Anderson  and  Henery  Flower,  barbers,  for  trim- 
ing  people  on  first  days  of  the  weeks,  commonly  called  Sunday, 
contrary  to  the  law  in  that  case  made  and  provided. 

"  Signed  in  behalf  of  the  rest  of  the  jurors, 

"  John  Brdxan,  fbremanJ* 


PENDING  ENGLISH  MEASURES  OF  LAW  REFORM. 

THE  OHANCERr  AMENDMENT  BELL, 
[iff.  Solicitor  OmeraL'] 

1.  This  Act  shall  commence  and  take  effect  from  and  after 
Nov.  1, 1858,  and  may  be  cited  and  referred  to  as  "  The  Chan 
eery  Amendment  Act,  1858." 

2.  In  all  cases  in  which  the  Court  of  Chancery  has  jurisdic- 
tion to  entertain  an  application  for  an  injunction  against  a 
breach  of  any  covenant,  eon  tract,  or  agreement,  or  against  the 
commission  or  continuance  of  any  wrongful  act,  or  for  the 
specific  performance  of  any  covenant,  contract,  or  agreement, 
it  shall  be  lawful  for  the  same  Court  to  award  damages  to  the 
party  injured,  either  in  addition  to  or  in  substitution  for  such 
injunction  or  specific  performance,  and  such  damages  may  be 
assessed  in  such  manner  as  the  Court  shall  direct. 


AMENDMENT  OF  ENGLISH   COMMON  LAW  PROCEDUBE 

ACT. 

[Jfr.  Athtrton,'] 

It  recites  that  doubts  have  arisen  as  to  the  extent  of  the 
power  of  equitable  interference  of  the  superior  courts  of  ooin- 
mon  law  under  the  provisions  of  the  C.  L.  P.  A*  1854,  and  it 
expedient  to  remove  such  doubts,  and  still  further  to  assimilate 
the  jurisdiction  and  practice  of  such  courts  to  the  jurisdiction 
and  practice  of  oourts  of  equity.  ^ 

1.  In  all  cases  in  which  the  Court  of  Chancery  has  jurisdic- 
tion to  entertain  an  application  for  the  specific  performance  of 
any  oovenant,  oontract,  or  agreement,  it  shall  be  lawful  for 
any  of  the  Superior  Courts  of  common  law  to  entertain  and 
adjudicate  upon  such  application,  and  to  exercise  the  same  ju- 
risdiction which  the  Court  of  Chancery  now  exercises  in  such 
eases ;  and  such  application  may  be  made  and  enforced  by  ac- 
tion of  mandamus  in  the  manner  provided  for  by  the  C.  L.  P.  A« 
1854. 

2.  In  all  cases  in  which  the  Court  of  Chancery  has  jurtsdio- 
tion  to  entertain  an  application  for  an  it\|UttCtion  against  a 
breach  or  threatened  breach  of  any  covenant,  oontract  or  agree- 
ment, or  aeainst  the  commission  or  continuance  of  any  wrong- 
ful act,  it  shall  be  lawful  for  any  of  the  Superior  Courts  of 
common  law,  or  for  any  judge  thereof,  to  entertain  and  adju- 
dicate on  any  such  application  or  claim  for  an  injunction,  and 
to  exercise  the  same  mrisdiction  that  the  Court  of  Chancery 
now  exeroises  in  suoh  oases ;  and  such  applicatioik  or  claim  fiur 


1858.] 
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an  inja action  may  be  made  and  enforced  in  the  manner  pro- 
vided for  claiming  and  enforcing  writs  of  injunction  by  the 
C.  L.  P.  A.  1854. 

3.  The  ooarte  of  common  law  shall,  b^  way  of  plea,  replioa- 
tion,  or  in  any  other  manner  to  be  provided  for  by  themlesof 
the  said  courts,  give  the  same  relief,  abeolute,  oonditional  or 
other,  in  actions  of  ejectment  and  all  other  actions  and  pro- 
ceedings in  any  of  the  said  courts  as  t.he  Court  of  Chancery  is 
now  or  shall  hereafter  be  empowered  4o  ^ve  in  like  cases ;  and 
the  said  courts  of  common  law  may  provide  and  direct  such  re- 
lief by  decree,  judgment,  order,  or  otherwise,  and  make  and 
enforce  the  same,  in  like  manner  as  the  Court  of  Chancery  is 
now  or  shall  hereafter  be  empowered  to  direct,  make  and  en- 
force the  like  decrees,  judgments,  orders,  or  other  proceedings, 
and  for  that  purpose  exercise  the  same  jurisdiction,  and  have 
the  same  powers  which  the  Court  of  Chancery  now  exercises 
and  has,  or  may  hereafter  be  empowered  to  exercise  and  have, 
in  such  cases. 

4.  It  shall  be  lawful  for  any  of  the  Superior  Courts  of  com- 
mon law,  or  any  iudge  thereof,  in  any  action  of  ejectment  al- 
ready commenced  or  to  be  commenced  after  the  passing  of  this 
Act,  and  at  any  stage  of  such  action,  to  make  an  order  restrain- 
ing the  setting  up  of  the  legal  title,  and  directing  the  real  title 
to  be  tried  in  such  ejectment,  in  any  case  in  which  it  shall  be 
made  appear  to  the  satisfaction  of  such  court  or  judge  that  a 
decree  or  order  to  the  same  effect  would  be  pronounced  by  the 
Court  of  Chancery  upon  application  made  fur  the  purpose  of 
having  a  party  restrained  from  setting  up  the  legal  title,  but 
npon  such  terms  or  condition  as  to  the  said  court  or  judge 
shall  seem  just. 

5.  For  the  purpose  of  carrying  this  Act  into  effect,  it  shall 
be  lawful  for  the  said  courts  of  common  law,  or  any  judge 
thereof,  to  refer  to  any  one  of  the  masters  or  .officers  of  the 
said  courts  any  matters  to  be  inquired  into  or  reported  npon, 
or  otherwise  dealt  with,  which  the  court  of  Chancery,  or  an  v 
judge  thereof,  may  refer  to  the  chief  clerks  or  any  of  the  of- 
ficers ;  and  sujh  ma8ters>and  officers  of  the  said  courts  of  com- 

'mon  law  shall  have  tbe«ame  powers  and  jurisdiction  in  such 
matters  as  the  chief  clerks  or  other  officers  of  the  Court  of 
Chancery  now  have  and  exercise  or  may  hereafter  have  and 
exercise  in  like  matters ;  and  parties  and  witnesses  may  be 
summoned  to  attend  and  give  evidence  before  such  masters 
and  officers  in  the  manner  to  be  provided  by  the  rules  to  be 
made  as  hereinafter  mentioned  ;  and  the  said  masters  and  of- 
ficers are  hereby  empowered  to  administer  an  oath  and  receive 
affirmations  to  and  from  all  persons  attending  before  them  ; 
further,  it  shall  be  lawful  for  any  of  the  said  courts  of  common 
law  or  any  judge  thereof,  to  refer  any  of  the  matters-over  which 
juriedietion.is  confered  upon  the  said  eoorts  or  judge  bv  this 
Act  or  O.  L.  P.  A.  1854,  and  which  before  the  passing  of  these 
Acts  were  cognisable  before  the  Court  af  Chancery,  to  any  of 
the  chief  clerks  or  officers  of  the  Court  of  Chancery,  and  in  any 
each  natters  to  take  the  opinion  of  any  of  the  conveyancing 
counsel  nominated  by  the  Lord  Chancellor,  and  to  obtain  the 
aseistanoe  of  accountants,  merchants,  engineers,  aotnaries, 
or  other  scientific  persons,  in  the  same  manner  as  the  Court  of 
Chancery,  or  any  judge  thereof,  now  does  in  like  matters  :  pro- 
vided that  the  said  masters  and  officers  of  the  said  eoorts  of 
cooamou  law  shall,  unless  the  court  or  judge,  otherwise  order 
or  the  parties  consent,  inquire  into  such  matters  by  the  oral 
examination  of  witnesses  and  parties,  and  not  on  affidavits, 
depositions,  or  other  written  proofs,  or  on  written  interro- 
gatories. 

6.  This  Act  and  the  C.  L.  P.  A.  1854,  shall  be  oonstmed  as 
one  Act,  and  on  all  judgments,  orders,  and  decrees,  and  the 
like  prooeedings  given  or  made  by  any  one  of  the  said  ooarts 
of  common  law  under  this  Act,  or  the  C.  L.  P.  A.  1854,  error 
naay  be  brought  as  on  a  special  case  by  virtue  of  the  C.  L.  P.  A. 
1854. 

7.  Judges  of  courta  of  law  to  make  rules  &o. 


8k  Rules  and  orders  to  be  laid  before  Parliament. 

9.  It  shall  be  lawful  for  any  of  the  Superior  Courts  of  com- 
mon law,  or  any  judge  thereof,  to  sit,  with  the  assistance  of 
any  judge  of  the  Court  of  Chancery,  npon  the  request  of  the 
Lord  Chief  Justice  or  Lord  Chief  Baron,  as  the  case  may  be, 
if  any  such  judge  of  the  Court  of  Chancery  shall  find  it  con- 
venient to  attend  upon  such  request. 

10.  Commencement  of  Act* 
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OFFICERS  AND  SUITORS. 


▲  NSWBBS     TO     CORSS8PONBBNT8. 


lb  the  JSdiiara  of  the  Law  Journal. 

SovTHAXPTON,  July  8,  1858. 

Gbntlkxen, — In  common  with  many  other  Clerks  of  Divi- 
sion Courts,  I  am  frequently  appealed  to  on  questions  of  Di- 
vinion  Court  Law,  and  although  not  obliged  to  give  advice  or 
information,  I  would  like  to  be  in  a  position  of  knowing  the 
Law  on  some  questions,  among  which  are  the  following :— • 

Ist.  A  assigns  all  his  debts  and  effects  to  assignees  for  the 
benefit  of  his  creditors,  and  asthe  agent  of  the  assignees  in  his 
own  name,  amongst  others,  sues  B,  on  an  open  account,  B 
puts  in  an  offiiett  for  a  larger  sum  than  A's  daim  and  on  the 
trial  obtains  judgment  for  the  excess  of  his  offset  over  A's 
claim,  A  at  the  same  sittings,  obtains  judgment  against  a 
number  of  other  parties,  for  debts  previously  assigned ;  under 
these  circumstances  can  the  judgments  obtained  by  A  be 
levied  on  under  execution  issued  in  favor  of  B  ? 

2nd.  Would  a  Division  Court  Clerk  be  right^  in  applying 
money  paid  to  him  in  satisfaction  of  judgments  in  favor  of  A 
in  payment  of  judgments  obtained  against  A.  If  not,  could 
the  Bailiff  levy  on  money  in  the  Clerk's  hands,  belonging  to 
parties,  against  which  he,  the  Bailiff,  held  executions. 

3rd.  Can  a  Bailiff  levy  on  a  Cooking  Stove,  in  a  house  in 
which  there  is  no  fire-place,  or  any  other  stove ;  or  would  the 
fact  of  the  stove  being  the  arUcle  for  which  the  debt  was  con- 
contracted,  on  which  the  judgment  was  obtained  make  any 
difference  ? 

4th.  It  frequendy  happens  that  parties,  present  themselves 
and  produce  claims  which  thev  wish  sued,  the  Clerk  de- 
mands a  deposit,  sufficient  tn  his  judgment  to  cover  oosfia, 
supposing  that  judgment  will  go  by  default,  it  turns  out  at 
ihe  trial  that  the  defendant  contests  the  elaim  and  obtains  a 
verdict,  and  is  allowed  payment  for,  say  three  witnesses, 
whose  pay  and  mileage  amount  to  more  than  the  deposit,  in 
such  case  is  the  Clerk  obliged  to  pay  over  the  deposit,  as  far 
as  it  goes,  to  the  defendant,  or  his  witnesses,  if  so,  in  what  way 
can  he,  the  Clerk,  obtain  his  own  costs,  and  if  he  is  not  how 
can  the  defendant  recover  his  witnesses' fees?  This  is  in  my 
practice  a  frequent  occurrence,  and,  in  many  cases,  involves 
mnch  loss  either  to  myself  or  defendant. 

If  consistent  with  the  objects  for  which  the  Law  Journal  is 
pubFished,  I  shall  feel  obliged  by  an  answer  to  the  foregoing 
queries.  Yours  truly, 

J.  Eastwood. 


ANSWERS. 
[1st.  We  think  not. 

^nd.  The  question  n  a  difficult  one,  and  there  is  yet  no  de- 
cision exactly  in  point  but  the  ease  of  Oalverly  v.  Smith,  re- 
ported in  the  3rd  Vol.  of  this  Journal,  page  67,  would  seem  to 
hear  againt  the  Bailiff's  right  to  levy  on  money  in  the  Clerk's 
hands.  The  Clerk  would  clearly  have  no  right  to  apply  the 
the  moneys  as        "*       ' 
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3rd.  We  are  of  opinion  that  he  may— a  oooking  store  can- 
not  be  considered  as  a  fiztare. 

4th.  The  deposit  is  to  cover  the  fees  to  Clerk  and  fee  fund. 
It  cannot  be  made  liable  in  any  way  for  the  payment  of  wit- 
nei>6es'  feen,  other  than  in  reference  to  other  sums  ordered  to  be 
paid.  Costs  when  ordered  to  be  paid  are  enforoible  by  execu- 
tion against  the  party  who  is  ordered  to  pay  them. 

In  the  case  supposed,  the  defendant  produces  proof  to  the 
Clerk  that  he  has  paid  his  witnesses,  whereupon  the  Clerk 
taxes  costs  and  issues  execution  against  the  plaintiff  for  the 
amount  of  the  defendant's  ?erdictand  costs. 

We  repeat,  in  no  case  is  the  Clerk  obliged  to  make  payment 
to  the  defendant  cat  of  the  sum  deposited  by  plaintiff  towards 
coats.  Mureuver,  the  Clerk  cannot  claim  from  a  party  enter- 
ing a  cause  more  than  the  fees  payable  on  the  proceedings. — 
Such  party  is  not  obliged  to  make  any  deposit  as  security  for 
the  defendant's  costs  in  case  be,  the  defendant,  should  have 
a  verdict  in  his  favor.] 

E —  asks  *'what  steps  he  should  takn  where  he  finds  he  can- 
not maintain  his  action,  and  desires  to  withdraw  it  without 
rendering  himself  liable  to  the  defendant  for  costs." 

The  Plaintiff  desiringto  withdrawasuit  should  forthwith  give 
notice  to  the  Clerk  of  the  Court,  and  to  the  defendant.  It  will 
be  better  to  serve  a  written  notice  on  the  defendant  which  may 
be  in  the  fullowing  form : — 

In  the Division  Court,  County  of  ' 

A.  B  Plaintiff. 

V. 

C.  D.  Defendant. 

Take  notice,  that  I  have  withdrawn  my  suit  herein,  and 
give  you  notice  that  you  are  not  required,  to  appear  to  the 
summons  served  on  you. 

Dated,  Ac.  A.B. 

To  the  above-named  defendant 

Should  the  withdrawal  be  shortly  .before  the  sittings,  the 
defendant  may  have  sued  oat  subpoenas  for  witnesses,  and 
in  such  case  he  will  be  entitled  to  be  paid  the  sum  disbursed. 


lb  the  Editors  of  the  Law  Journal. 

Prbstok,  17th  July,  1868. 

Gbntlvvbn, — Ton  have  no  doubt  seen  the  Bill  No.  12,  "  An 
Act  to  amend  the  Division  Court  Acts  of  Upper  Canada,"  as 
the  same  has  been  amended  in  Committee,  and  since  there  are 
several  most  impracticable  clauses  contained  in  the  same,  I 
beg  to  offer  a  few  remarks. 

In  Section  I,  it  speaks  of  certain  duties  of  the  Judges  of 
Division  Courts  in  vacation,  pray  can  you  inform  me  when  the 
Judges  of  Division  Courts  are  in  vacation  ? 

Section  6,  provides  that  the  Plaintiff's  books,  if  kept  to  the 
satisfaction  of  the  Judge,  shall  be  admitted  as  evidence.  Now 
I  think  that  the  same  privilege  should  be  extended  to  Defend- 
ants, while  in  fact  now  this  privilege  is  frequently  granted  by 
Judges. 

Section  11,  provides  that  "  the  bed  and  bedding  and  house- 
hold utensils  not  exceeding  altogether  the  value  of  £10,  and 
the  tools  and  implements  of  the  trade  of  a  debtor,  or  other 
property,  not  exceeding  in  value  XIO,  shall  be  protected  from 
execution."  According  to  this  clause  the  Bailiffs  will  have 
to  make  a  Return  of  **  Nulla  Bona"  to  at  least  three-fourths 
of  those  executions  that  are  handed  to  them,  on  which,  under 
the  present  law,  they  could  only  **make  money**  by  levy  and  sale. 
But  if  the  object  of  that  clause  is  to  diminish  the  credit  sys- 
tem, AO  extensively  carried  on  in  this  Province,  it  will  greatly 
tend  to  accomplish  that  objeot,  although  at  the  same  time  it 
will  most  materially  reduce  the  fee  fund. 

Section  12  gives  power  of  appeal  to  the  County  Coart  on  ^ 


judgments  over  XIO.  This  clause,  in  my  opinion,  will  create 
more  evil  than  good.  The  same  Judge  tnat  presides  over  the 
Division  Courts  most  invariably  presides  over  the  County 
Courts.  The  greater  number  of  cases  in  Division  Courts  are 
decided  by  the  Judge  alone ;  in  fact,  I  have  only  had  three  jury 
ccuea  in  my  court  during  the  kst  ten  years.  The  appeal  there- 
fore will  be  made  from  the  decision  of  the  Judge  of  the  Divi- 
sion Court  to  the  County  Court,  over  which  the  same  Judge 
presides;  and  it  appears  .to  me  very  doubtful  whether,  under 
these  circumstances,  the  right  of  appeal  will  prove  beneficial 
t'}  suitors. 

Sections  13  ^  14.  The  return  required  to  be  made  by  the 
Clerk  of  a  Division  Court,  to  the  Clerk  of  the  County  Court, 
of  all  monies  paid  into  his  hands  by  the  Bailiff  in  his  Division, 
vrill  not  on  It  prove  superfluous,  but  also  incomplete,  and 
therefore  useless  for  reference. 

Not  all  the  monies  that  are  paid  into  court  are  paid  over  by 
the  Bailiff;  the  above  mentioned  return  would  therefore  only 
show  a  part  of  the  monies  received  by  the  Clerks,  and  conse- 
quently not  be  a  satisfactory  reference  for  suitors.  Moreover, 
suitors  are  now  allowed  to  examine  the  books  of  the  Division 
Court  Clerks  at  their  respective  offices,  where  a  full  statement 
of  all  monies  paid  in  on  suits  mav  be  obtained ;  while,  at  the 
same  time,  it  will  frequently  be  found  to  be  more  convenient 
for  suitors  and  others  to  call  at  the  office  of  the  Divi  sion  Court 
Clerk,  for  information  respecting  monies  paid  in  on  suits,  than 
at  that  of  the  County  Court  Clerk.  In  many  instances  even, 
a  part  of  a  claim  is  paid  to  the  Clerk,  and  only  the  balance  to 
the  Bailiff.  What  satisfaction  would  it  be  in  such  a  case  to  a 
plaintiff,  to  find  that  in  a  judgment  which  he  holds,  say  to  the 
amount  of  $85,  the  Bailiff's  return  shows  only  $25  paid  I  He 
has  after  all  to  enquire  of  the  Clerk  of  the  Division  Court,  and 
then  finds  that  the  other  sum  of  $60  has  been  paid  by  defen- 
dant to  the  Clerk,  before  the  execution  was  issued,  and  that 
the  Bailiff  was  only  ordered  to  levy  for  the  balance.  Hardly 
one  suitor  out  of  a  hundred  will  avail  himself  of  the  privilege 
of  searching  at  the  office  of  the  Clerk  of  the  County  Court, 
where  he  can  only  obtain  a  limited  information ;  and  will 
therefore  prefer  to  call,  as  at  present,  at  the  office  of  the  Divi- 
sion Court  Clerk,  where  he  can  get  full  information,  and 
also  find  the  Bailiff's  return,  made  according  to  Rule  13  and 
certified  by  Rule  7. 

Section  15.  In  the  event  of  this  clause  becoming  law, which 
makes  Division  Court  clerks  eligible  to  the  office  of  County 
Court  clerks  it  may  happen  that  one  and  the  same  person 
may  make  a  return  to  himself. 

Section  17.  The  quarterly  return  required  to  be  made  under 
oath  of  fees  charged  against  each  suit,  the  amount  actually 
received  and  paid  to  such  derk,  together  with  all  sums  received 
as  arrearages,  will  not  only  heap  an  immense  deal  of  labour 
upon  clerks,  but  will  prove  to  be  a  most  complicated  work,  if 
not  a  task  almost  impossible  to  perform,  and  after  all  be  not 
a  reliable  reference. 

To  make* out  a  list  of  the  fees  charged  against  each  suit, 
entered  from  one  quarter  of  a  year  to  another,  and  state  the 
amount  actually  paid  to  the  clerk,  may  be  done,  but  with  great 
labour ;  but  to  mark  down  every  subsequent  charge  of  fees 
on  suits  that  have  been  entered  previously  to  the  last  quarter, 
together  with  all  sums  received  as  arrearages,  and  verify  such 
return  on  oath,  is  next  to  impossible. 

For  instance,  a  party  calls  to  search  for  several  claims — the 
searches  extend  over  several  years — on  some  of  the  suits 
orders  are  given  for  execution,  or  for  transcripts,  or  for*judg- 
ment  summonses — the  clerk  will  charge  his  fees  accordingly, 
and  will  therefore  be  required  quarterly  to  refer  back  to  each 
suit  on  which  he  has  made  any  charge  since  his  last  return, 
to  bring,  the  ishar^  for  these  additional  fees  into  his  return. 
At  a  subsequent  time,  he  receives  from  the  plaintiff  a  certain 
amount  of  fees  tovrards  these  additional  oharges,  he  places 
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this  fimoant  to  the  credit  of  the  plaintiff,  and  again  has  to 
refer  back  to  those  suits  in  making  oat  the  required  return  of 
all  sums  received  cts  arrearages. 

Although  the  Division  Court  Act  of  1853,  sec.  14,  proTides 
that  "  the  Jees  upon  every  proceeding  shall  be  paid  in  the  first 
instance  by  the  plaintiff  or  defendanif  on  or  before  such  proceed- 
ing, and  the  Bailiff's  fees  upon  execution  snaU  he  paid  to  the 
Clerk  of  the  Court  r  yet  it  is  a  general  custom  for  clerks  to 
take  no  deposit  for  fees,  in  the  first  instance,  from  such  plain- 
tiffs that  sue  for  a  number  of  claims,  and  that  are  otherwise 
safe.  With  such  the  clerk  settles  from  time  to  time ;  paying 
over  monies  paid  into  court,  after  deducting  fees  in  suits  that 
are  then  not  paid.  This,  however,  is  a  private  arrangement 
between  the  clerk  and  the  plaintiffs,  and  can  in  no  wise  effect 
the  fee  fund.  And  even  on  those  suits  on  which  the  clerk 
takes  a  deposit  for  fees  in  the  first  instance,  he  can  never  cal- 
culate the  exact  sum  required ;  he  does  not  know  the  mileage 
the  bailiff  will  charge ;  he  does  not  know  whether  the  suit 
will  be  paid  before  or  after  court ;  whether  it  will  be  a  defended 
or  undefended  suit ;  by  all  of  which  the  fees  will  be  either 
more  or  less.     He  can  therefore  only  suppose  a  sum  for  fees. 

By  section  15  of  the  Division  Court  Act  of  1853,  the  clerk  is 
required  to  make  his  quarterly  return  for  the  fee  fund,  and 
pay  over  all  sums  charged  for  fees  due  to  the  fee  fund  daring 
the  past  quarter  of  the  year.  This  I  take  to  mean  on  all 
suits  entered,  whether  he  has  actually  recewed  the  fees  in  the 
first  instance  or  not ;  at  least,  this  has  been  the  practice  in 
this  county  ;  and  I  cannot  lor  a  moment  allow  myself  to  think 
that  the  legislature,  in  framing  that  act,  did  intend  it  other- 
wise, although  the  clause  only  states  **  of  fees  received^"  not 
as  in  the  affidavit  to  form  66, — Clerk's  return  of  emoluments, 
"  received  and  receivable," 

If  then  the  spirit  of  the  Act  is  that  every  suit  entered  during 
each  quarter  is  to  be  taken  as  if  the  clerk  had  received  the 
fees  for  the  same  in  the  first  instance,  and  that  he  is  to  make 
his  return  accordingly ;  and  since  there  are  no  fees  on  any 
suit  chargeable  to  the  fee  fund  after  judgment  is  rendered  (for 
all  subsequent  fees  belong  either  to  the  clerk  or  the  bailiff) ; 
the  clerk,  in  making  out  the  return  for  the  fee  fund,  never 
requires  to  refer  to  any  other  suits  but  to  those  entered  in  the 
last  two  quarters.  But  if,  as  oontemplated  by  the  proposed 
bill,  the  clerk  would  have  to  make  a  return  of  all  sums  received 
as  arrearages,  he  would  have  to  make  such  return  from  all  the 
suits  entered  in  the  Procedure  Book,  which  might  sometimes 
require  him  to  refer  to  several  thousand  suits,  and  then  per- 
haps only  for  the  sake  of  a  fee  of  four  pence,  for  fee  fund  fees 
on  an  entry  of  suit,  paid  to  him  by  plaintiff  a  year  or  two 
jears  after  entry  of  suit. 

Should,  however,  the  meaning  of  the  words  *'Jees  received," 
in  the  15th  section  in  the  Division  Court  Act  of  1853,  be 
intended  literally,  without  including  "receivable"  ikB  above 
explained^  then  I  would  beg  to  suggest  that  the  15th  sec. 
be  amended  by  adding,  afler  the  wor^  "of  the  fees  received," 
the  words  ** or  receivable" 

As  the  law  at  present  stands,  the  government  has  from  each 
oourt  a  quarterly  return  of  all  the  fees  due  to  the  fee  fund, 
and  also  a  semi-annual  return  of  the  clerk's  emoluments  (both 
returns  are  verified  under  oath  of  the  clerk) ;  and  a  return  of 
the  bailiff's  fees  is  also  required  to  be  made  according  to  the 
Act,  which  bailiff's  return  is  to  be  filed  in  the  office  of  the 
Clerk  of  the  Division  Court,  also  under  oath,  llie  whole  of 
these  fees  appear  in  the  books  of  the  Clerk  of  the  Division 
Court;  they  are  open  to  the  inspection  of  any  party,  and 
abstracts  may  be  taken  from  them.  And  should  there  be  any 
defect  in  these  entries,  there  is  ample  law  now  to  punish  either 
clerk  or  bailiff  for  neglect  of  duty. 

But  with  all  the  returns  required  to  be  made  in  the  pro- 
posed Bill,  no  person  will  be  able  to  state  with  certainty  what 
total  amount  of  fees  has  been  charged  or  paid  in  each  suit, 
unless  be  refers  to  all  the  returns ;  since  it  is  not  an  uncom  - 


mon  occurrence  that,  after  a  lapse  of  time,  additional  costs 
are  made  for  which  fees  are  charged,  or  money  paid  in  part 
on  old  suits,  which  charges  and  payments  would  appear  in 
another  quarterly  return,  as  would  also  the  payments  of  such 
additional  fees,  thereby  making  such  returns  for  references 
very  complicated  and  on  that  account  not  very  reliable. 

Section  16  provides  that  the  net  salary  of  a  Division  Court 
Clerk  shall  not  exceed  $2000  annually,  with  allowance  for 
assistant. 

Section  18,  that  the  fees  received  quarterly,  above  $500,  and 
required  to  pay  salaries  of  assistant,  shall  be  paid  over  guar- 
terly  to  the  credit  of  the  fee  fund. 

These  two  clauses  will  not  accomplish  that  which  appears 
to  be  their  object  If  the  net  salary  of  a  clerk  shall  not  exceed 
$2000  a  year,  his  fees  received  during  a  year,  not  during  a 
quarter  of  a  year,  should  be  the  guide.  One  quarter  year  may 
pay  considerable  over  $500,  and  that  surplus  the  clerk  would 
be  required  to  pay  into  the  fee  fund ;  while  for  another  quarter 
that  yields  less  than  $500,  he  does  not  get  the  deficiency  re- 
funded, although  be  has  to  pay  to  his  assistant  a  yearly  salary, 
which  is  equal  f  |r  every  quarter,  whether  the  fees  exceeds 
$500  or  not.  Moreover,  this  clause  opens  a  door  to  negligence, 
if  not  also  to  fraud.  For  if  a  clerk  knows  that  his  fees  of 
$500  for  one  quarter  are  made,  he  may  not  care  for  taking  in 
any  more  suits,  or  do  any  more  work,  and  thereby  not  only 
the  plaintiffs  will  suffer,  but  also  the  fee  fund.  To  those  that 
will  say  that  the  clerk  may  be  punished  for  his  neglect  of 
duty,  I  only  beg  to  reply,  that  it  is  always  easier  to  do  wrong 
than  to  detect  and  punish  the  wrong  doer.  If  therefore  the 
salary  of  a  Division  Court  Clerk  shall  not  exceed  $2000  a  year, 
then  I  am  of  opinion  that  the  fees  received  during  the  whole 
year,  and  not  for  each  quarter  by  itself,  should  be  the  guide. 

Upon  the  whole,  the  Bill  has  omitted  many  necessary 
amendments  and  additions  to  the  Division  Court  Acts,  so  fre- 
quently complained  of  by  the  public;  and  shows  that  the 
framer  of  the  Bill  has  exhibited  only  a  very  limited  knowledge 
of  the  practical  working  of  the  Division  Court  Acts. 

BespeotfuUy  yours, 

Otto  Elotz. 

[We  can  add  nothing  to  what  our  correspondent  says.  His 
remarks  are  pertinent  and  forcible,  and  carry  with  them  the 
weight  due  to  observations  from  a  man  of  Mr.  Klotz's  intelli- 
gence and  experience. 

We  would  merely  notice  that  the  16th,  lVth,andl8th  sections 
of  theBill  of  which  he  speaks  appear  to  have  been  drawn  without 
any  regard  to  the  existing  provisions  of  law.  They  will  be 
found,  moreover,  utterly  impracticable.  The  returns  cannot 
be  made  as  required,  and  it  would  be  impossible  to  check  or 
properly  audit  them. 

I^e  13th  and  14th  sections  of  the  Bill  are  uncalled  for 
and  unnecessary.  The  statute  and  rules  already  provide  a 
ready  means  for  obtaining  the  object  sought  by  these 
sections.] — Eds*  Z.  /. 


2b  the  Editors  of  the  Law  Journal, 

Wcntworth  County. 

Gentlemen, — In  the  communication  from  Brantford,  pub- 
lished in  your  number  for  June,  concerning  a  suit  between  two 
clerks  of  Division  Courts,  your  correspondent  has  not  ^ven 
you  a  true  version  of  the  transaction.  B.,  clerk  of  the  Division 
Court,  sent  A.  his  bill  of  costs,  ^unounting  to  £15  Ss.,  includ- 
ing disbursements  to  bailiff  for  fees  charged  on  executions 
returned  no  goods.  A.  demanded  ^irdculan  of  items  in  one 
suit,  and  it  was  furnished  to  him.  B.  wrote  several  letters  to 
A.,  demanding  a  settlement  of  his  account,  and  no  notice  was 
taken  of  them  :  even  a  demand  to  send  enough  to  pay  his  dis- 
bursements was  treated  with  the  same  contempt.  At  last  B. 
sued  A. ;  and  in  court,  having  reason  to  believe  his  account 
oorreot,  made  affidavit  to  that  effect.    The  difftrenoe  between 
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the  firet  judgment  and  the  second  was  a  great  portion  fur^u- 
bureements  to  bailiff,  which  the  Judge  would  not  allow,  and 
the  balance  for  copies  and  statements  of  claims  made  according 
to  the  practice  of  the  court,  and  saikctioned  bj  a  former  Judge, 
but  considered  as  unnecessary  bjr  the  present  Judge. 

At  this  moment  B.  is  still  waiting  for  the  payment  of  bis 
claim,  and  has  no  prospect  of  recovering  the  amount,  for  the 
reason  that  A.'s  goods  and  chattels  are  under  a  bill  of  sale. 
A.  received  the  amount  of  B.'s  claim  at  least  nine  months  ago 
from  a  third  party,  and  now  he  is  not  satisfied  by  enjoying  the 
fruits  of  his  rapacity,  but  tries  to  injure  the  character  of  a 
brother  clerk,  who  stands  higher  in  public  opinion  in  his  own 
county  than  will  ever  the  individual  who  penned  the  Brant- 
ford  communication. 

Your  obedient  servant, 

A.  6. 

[We  deem  it  but  just  to  insert  the  above.  We  of  course 
must  speak  upon  the  facts  before  us,  assuming  them  to  be 
correct.  Having  published  A.  B.'s  letter,  the  matter  must 
end  so  far  as  we  are  concerned,  for  our  remarks  in  the  June 
number  related  only  to  a  statement  of  facts  then  before  us. — 
Ens.  L.  J.] 
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[CONTINUED  FROM  PAOB  168,  TOLw  IV.] 


ACTIONS  AGAINST  BAILIFFS  FOB  ACTS  DONB  IN  THB 
COURSB   OF  THBIR  DUTIES. 

For  the  protection  of  Bailifis  and  other  officers  of  the 
Courts,  it  is  enacted,  *'  that  all  actions  and  prosecutions  to 
be  commenced  against  any  person  for  anything  done  in 
pursuance  of  this  act  shall  be  laid  and  tried  in  the  County 
where  the  fact  was  committed,  and  shall  be  commenced 
within  six  calendar  months  after  the  fact  was  committed, 
and  not  ajflerwards  or  otherwise,  and  notice  in  writing  of 
such  action  and  of  the  cause  thereof,  shall  be  given  to  the 
defendant  one  calendar  month  at  least  before  the  commence- 
ment  of  the  action ;  and  no  pUinti£f  shall  recover  in  any 
such  action  if  tender  of  sufficient  amends,  shall  have  been 
made  before  such  action  brought,  or  if  after  action  brought 
a  sufficient  sum  of  monev  shall  have  been  paid  into  Court 
with  costs  by  or  on  behalf  of  the  defendant,  and  it  shall  be 
lawful  in  any  such  action  for  the  defendant  to  plead  the 
general  issue  and  to  give  any  special  matter  arising  under 
this  Act  under  such  plea."     (13  &  14  Vic.  c.  53  s.  107). 

If  a  bailiff  have  reasonable  grounds  to  believe  that  he  i^ 
acting  in  pursuance  of  the  statute  and  does  the  act  complain' 
ed  under  a  bona  fide  belief  that  his  duty  as  Bailiff  makes 
it  incumbent  on  him  to  do  it  he  is  entitled  to  the  protec- 
tion afforded  bv  this  section,  notwithstanding  the  act  done 
may  in  point  of  law  be  unauthorized  by  the  statute :  (Booth  v. 
live,  10  C.  B.  827;  1  Coz&  M.  Co.,  C.  cases  439 ;  Cann 
V.  Clipperton,  10  A.  &  E.,  582 ;  Lidster  v.  Borrow,  9  A. 
&  £.,  654 ;  Cook  v.  Leonard,  6  B.  &  C.  355 ;  Hughes 
V.  Buckland,  15  M.  &  W.,  846 ;  Horn  v.  Thornborough, 
3  Ex.,  846.)  And  where  bailiffs  of  a  Court  took  in  execu- 
tion certain  goods  as  the  goods  of  the  defendant,  (though 
they  afterwards  proved  to  be  the  goods  of  a  third  party) 
having  in  so  doing  acted  under  the  bona  fide  belief  that 
this  act  was  authorised  by  the  statute,  the  Court  held  that 


that  they  were  not  deprived  of  the  benefits  of  its  provuiions 
by  reason  of  their  having  previously  taken  an  indemnity 
from  the  judgment  creditor.  (White  v.  Morris  et  al,  11 
C.  B.,  1015;  18  L.  T.,  Rep.  256;  see  also  Eslob  v. 
Wright,  1  Cox  M.  &  H.,  527).  In  the  notice  of 
action  given  under  this  clause,  the  Court  in  which  the 
action  is  intended  to  be  brought  should  be  specified,  and 
where  a  notice  of  action  against  the  Clerk  and  Buliff  of  a 
County  Court  stated  that  the  action  was  to  be  brought  in 
the  Court  of  Common  Pleas,  it  was  held  hy  Lord  Camp- 
bell in  the  case  last  cited  that  such  notice  would  not  sup- 
port an  action  in  the  Court  of  Queen's  Bench. 

As  this  work  is  mainly  intended  for  the  information  of 
bailiffs,  it  seems  proper  to  notice  in  detail  the  steps  that 
should  be  taken  by  a  bailiff  who  seeks  to  defend  himself 
under  the  107th  section  of  the  D.  G.  Act.  Should  the 
action  he  brought  in  the  Superior  Court  the  officer  will  of 
course  obtain  professional  assistance,  and  such  actions  need 
not  be  dwelt  upon,  but  in  the  majority  of  cases  the  action 
will  be  in  a  Diviaion  Court,  and  notice  under  this  section 
must  be  given  in  the  proper  way,  and  in  sufficient  time  to 
enable  the  officer  to  avail  himself  of  its  protection.  Wiih 
respect  then  to  actions  in  the  Division  Courts  it  will  be 
noticed  that  according  to  the  provisions  of  the  section  107, 
the  following  aro  requisites  in  actions  against  Diviaion  Court 
officers : — 

1st.  The  action  must  be  laid  and  tried  in  the  County 
where  the  iact  was  committed. 

2nd.  It  must  be  commenced  within  six  months  after  the 
act  was  committed. 

8rd.  A  calendar  month's  notice  of  action  must  he  given. 

If  the  plaintiff  fail  to  compiv  with  any  of  these  require- 
ments, such  non-compliance  will  be  a  defence  to  the  action. 
If  a  defendant  (bailiff)  would  avail  hiukself  of  any  of  the  three 
grounds  of  defenoe,  vis : — ^that  the  action  is  not  in  the 
proper  county ;  that  it  has  not  been  commenced  in  due  time ; 
or  that  notice  of  action  has  not  been  given,  he  should  give 
notice  thereof  to  the  plaintiff  under  the  48rd  section  of  the 
Division  Court  Act,  which  provides  that  the  defendant  may 
avail  himself  of  any  reliefer  discharge  under  any  statute  on 
delivering  a  notice  thereof  in  writing  to  the  to  the  plaintiff, 
or  leaving  it  at  his  usual  place  of  abode,  if  within  the  Divi- 
sion, or  if  living  without  the  Division  by  leaving  it  with 
the  Clerk  of  the  Court  at  least  six  days  before  the  trial  or 
hearing. 

THE    MAGISTRATE'8    MANUAL. 


BT  A  BABBISTXR-AT-LAW— (CoPimniR  BufliTiB.) 
[CbntiniiMi  >am  pafft  ISO,  Vol.  IV.] 


IV. — ^Attendanob  or  Witnsssss. 

Summons, — It  is  a  common  thing  for  a  prosecutor  to 
appear  with  his  witnesses  voluntarily.  Should  it  however, 
be  made  to  appear  by  the  oath  or  affirmation  of  any  cre- 
dible person,  whether  prosecutor  or  not,  that  any  one 
within  the  jurisdiction  of  the  justice  is  likely  to  give 
material  evidence  for  the  prosecution,  and  will  not  volun- 
tarily do  so,  the  justice  may  issue  a  summons  under  his  hand 
and  seal  requiring  the  attendance  of  such  person.  The 
summons  ought  to  require  the  person  named  in  it  to  appear 
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at  ft  time  and  place  mentioned  therein  before  the  justice 
who  iflsned  it,  or  before  any  other  justice  of  the  peace  for 
the  same  territorial  division  as  may  be  at  the  place  named 
at  the  time  named.  The  object  of  the  attendance,  viz., — 
to  testify  what  the  witness  knows  concerning  the  charge 
made  against  the  party  accused  ought  also  to  be  stated  in 
the  summons.* 

Ihrm  of  Summons.— ^The  summons  may  be  in  this  form. 

f  ProTinoe  of  Canada,  {County  or  United  Countiu,  or  at  the  ease 

may  be)  of 

To  B.  F.  of ,  {laborer)  : 

Whereas  raformation  hath  been  laid  before  the  undersigned, 
one  of  Her  Mi^sty's  Justices  of  the  Peace  in  and  for  the  said 

(County  or  United  Counties,  or  at  the  eaee  may  be)  of ,  that 

A.  B.  ^c,  .1*  in  the  Summons  or  Warrant  against  the  accused,) 
and  ft  nath  been  made  to  sppear  to  me  upon  (oath),  that  yoo  are 
likely  to  glTc  material  evidence  for  (prosecution) ;  These  are  there- 

Ibre  to  require  you  to  be  and  appear  before  me  on next,  at 

o'clock  in  the  (fore)  noon,  at ,  or  before  such  other  Jus- 
tice or  Justices  of  the  Peace  for  the  same  {County  or  United  Coun- 
ties, or  as  the  case  may  be,)  of ,  as  may  then  be  there,  to  tes- 
tify what  you  shall  know  concerning  the  said  charge  so  made 
against  the  said  A.  B.  as  aforesaid.     Herein  fail  not. 

QiTcn  under  my  Hand  and  Seal,  this day  of ,  in  the 

yeai  of  our  Lord ,  at ,  in  the  (County,  ^c.,)  aforesaid. 

[l.  s.]  J.  S. 

Service  of  Summons. — The  summons  may  be  served  by 
any  person  capable  of  testifying  to  the  fact.  It  ought  to 
be  served  either  personally  on  the  person  to  whom  it  is 
directed,  or  upon  some  person  for  him  at  his  last  or  most 
lasual  place  of  abode.^ 

Warrant  in  case  of  disobedience, — It  is  the  duty  of  the 
{person  served,  that  is,  the  person  named  in  the  summons, 
to  attend  at  the  place  and  time  mentioned  therein.  If  he 
n  eglect  or  refuse  to  do  so,  and  no  just  excuse  be  offered 
for  the  neglect  or  refusal,  proceedings  may  be  had  to  com- 
p^  his  attendance.  It  is  for  the  person  who  served  the 
summons,  either  by  oath  or  affirmation  to  testify  to  the 
same.  Then  the  justice  or  .justices  before  whom  it  was  the 
duty  of  the  person  summoned  to  have  appeared,  may  issue  a 
warrant  for  his  apprehension.  It  must  be  under  the  hand 
and  seal  of  the  justice  or  justices  issuing  the  same,  and  may 
be  directed  to  all  or  any  of  the  constables  or  peace  officers  of 
the  County  or  other  territorial  division,  or  the  justice  or 
justices  wno  signed  and  sealed  it.  It  ought  to  require  the 
person  or  persons  to  whom  it  is  directed  to  bring  and  have 
the  person  named  in  it  before  the  justice  or  justices  who 
issued  it,  or  before  such  other  justice  or  justices  of  the 
peace  for  the  same  territorial  division  as  may  be  at  the  place 
and  time  mentioned.  It  may  be  backed  in  the  same 
manner  as  other  warrants  already  mentioned,  and  when  so 
backed  may  be  executed  within  the  jurisdiction  of  the  jus- 
tice who  backed  it.  || 

Form  qf  '^'arranU — ^The  warrant  may  be  in  this  form. 

{  ProTince  of  Canada,  (County  or  UnUed  Counties,  or  as  the  ease 
may  be)  of  ■ 

To  all  or  any  of  the  Constables,  or  other  Peace  Officers,  in  the 
■aid  (Coun^f  or  United  Counties,  or  as  the  case  may  be)  of . 

Wiiereas  informatioa  having  been  laid  before  — -^  (one)  of 
Her  Majesty's  Justices  of  the  Peace  in  and  tw  the  said  (County, 
#e.,)  of  ■  ,  that  A.  B.,(  ^e.,  as  in  the  Summons)  ;  And  it  having 
been  made  to  appear  to  (me)  upon  oath  that  £.  F.  of  ~— ,  (laborer) 

*  16  Vic.  cap.  179,  s.  8.        f  lb,  8ch.  L.,  1.        J  lb,  sec.  8. 
II  Jb.  16  Yic  c.  179.  seo.  8.        {  Jb,  Soh.  L.  (2). 


was  likely,  to  give  material  evidence  for  the  prosecution,  (/) 
did  duly  issue  (my)  Summons  to  the  said  £.  F.,  requiring  him  to 

be  and  appear  before  (me)  on ,  at ,  or  before  such  other 

Jastice  or  Justices  of  the  Peace  for  the  same  ( County  or  United 
Counties  or  as  the  ease  may  be)  as  might  then  be  there,  to  testify 
what  he  should  know  concerning  the  said  charge  so  made  agaioBt 
the  said  A»  B.  as  aforesaid ;  And  whereas  proof  hath  this  day  been 
made  upon  oath  before  (me)  of  such  Summons  having  been  duly 
served  upon  the  said  E.  F. ;  And  whereas  the  said  E.  F.  hath  ne- 
glected to  appear  at  the  time  and  place  appointed  by  the  said  Sum- 
mons, and  no  just  excuse  has  been  offered  for  such  neglect ;  These 
are  therefore  to  command  you  to  bring  and  have  the  said  £.  F. 

before  (me)  on  —^  at  —  o'clock  in  Uie  (fore)  noon,  at ,  or 

before  such  other  Justice  or  Justices  of  the  Peace  for  the  same 
(County  or  United  Counties  or  as  the  ease  may  be)  as  may  then  be 
there,  to  testify  what  he  shall  know  concerning  the  said  charge  so 
made  against  the  said  A.  B.  as  aforesaid. 

Given  under  (my)  Hand  and  Seal,  this day  of  — —  in  the 

year  of  our  Lord ,  at in  the  (County,  ^c,,)  aforesaid. 

[l.  s.]  J.  8. 

Warrant  in  first  instance,-^lt  is  not  however  necessary 
for  the  justice  to  issue  a  summons  before  issuing  a  warrant 
for  the  apprehension  of  a  witnes8.  If  satisfied  by  oath  or 
affirmation  of  the  probability  that  the  person  required  as  a 
witness  will  not  attend  to  give  evidence  unless  compelled 
to  do  so,  the  justice  instead  of  issuing  a  summons,  may,  in 
the  first  instance  issue  his  warrant,  The  warrant  so  issued 
may  be  backed  like  other  warrants,  and  with  the  like  effect.'*' 

Form  of  such  Warrant. — ^The  warrant  in  the  first  ins- 
tance for  a  witness  may  be  in  this  form. 

f  Province  of  Canada,  (County  or  United  Counties^  or  as  the 
case  may  be)  of         ■ 

To  all  or  any  of  the  Constables  or  Peace  Officers  in  the  said  ( Coun^ 
ty  or  United  Counties,  or  as  the  case  may  be)  of : 

Whereas  information  has  been  laid  before  the  undersigned  (one) 
of  Her  Majesty's  Justices  of  the  Peace,  in  and  for  the  said  ((7oun- 

ty  or  United  Countiis,  or  as  the  ease  may  be)  of ,  that  (^c,  as 

in  the  Summons) ;  and  it  haying  been  made  to  appear  to  (me)  upon 
oath,  that  £.  F.  of  — — ,  (laborer),  is  likely  to  give  material  eyi- 
dence  for  the  prosecution,  and  that  it  is  probable  that  the  said  E. 
F.  will  not  attend  to  give  evidence  unless  compelled  to  do  so ; 
These  are  therefore  to  command  you  to  bring  and  have  the  said 

£.  F.  before  {me)  on ,  at o'clock  in  the  (fore)  noon,  at 

,  or  before  such  other  Justice  or  Justices  of  the  Peace  for  the 
same  (County  or  United  Counties  or  as  the  ease  may  be,)  as  may 
then  be  there,  to  testify  what  he  shall  know  concerning  the  said 
charge  so  made  against  the  said  A.  B.  as  aforesaid. 

Oiven  under  my  Hand  and  Seal,  this day  of ,  in  the 

year  of  our  Lord ,  at ,  in  the  (County,  ^e,,)  aforesaid. 

[l.  8.]  J.  S. 

Commitment  of  Witness  refusing  to  testify, — If  on  the 
appearance  of  the  witness  either  in  obedience  to  the  sum- 
mons or  under  a  warrant  he  refuse  to  be  examined  upon 
oath  or  affirmation,  or  having  taken  the  oath  or  affirmation 
refuse  to  answer  such  questions  concerning  the  subject  mat- 
ter of  the  charge  as  mav  then  be  put  to  him,  without  giving 
any  just  excuse  for  his  refusal,  in  any  such  case  the 
justice  then  present  and  having  jurisdiction  may  commit 
him.  The  committal  may  be  to  the  common  gaol  of  the 
County  where  the  witness  so  refusing  may  then  be,  there 
to  remain  and  be  imprisoned  for  any  time  not  exceeding 
ten  days,  unless  he  shall  in  the  meantime  consent  to  be 
examined  and  to  answer.| 

Form  of  Warrant  of  Committal, — ^The  warrant  must  of 
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ooarse  be  under  the  haad  aad  seal  of  the  jaatice  issuing  it 
and  may  be  in  this  form. 

*  Provinoe  of  Canada,  ( County  or  United  Oountiest  or  cuthe  ease 
may  be)  of 

To  all  or  any  of  the  Constables  or  other  Peaoe  Officers  in  the 
{Connty  or  United  Countiee,  or  at  the  ease  may  be)  of  — 7-,  and  to 

the  Keeper  of  the  Common  Gaol  at ,  in  the  said  {County  or 

United  Counties^  or  ae  the  eaee  may  be)  of : 

Whereas  A.  B.  was  lately  charged  before  — ^,  {one)  of  Her 
Majesty's  Justices  of  the  Peaoe  in  and  for  the  said  {County  or 
Unitid  Counties,  or  ae  the  eaee  may  be)  of  »  for  that  (^c,  as  in 
the  Summons) ;  And  it  having  been  made  to  appear  to  (me)  upon 

oath  that  £.  F.  of ,  was  likely  to  gire  material  OTidenoe  for 

the  proseontion,  (/)  duly  issue  {my)  Summons  to  the  said  £.  F. 

requiring  him  to  be  and  appear  before  me  on  — ,  at  ,  or 

before  suoh  other  Jnstice  or  Justices  of  the  Peace  for  the  same 
{Caunty  or  United  Counties,  or  tu  the  ease  may  be)  as  should  then 
be  there,  to  testify  what  he  should  know  concerning  the  said 
charges  so  made  against  the  said  A.  B.  as  aforesaid  ;  And  the 
said  fi.  F.  now  appearing  before  {me)  {or  being  brought  before 
{me)  by  virtue  of  a  Warrant  in  that  behalf,  to  testify  as  aforesaid, 
and  beia<;  reqairei  to  m'lke  oath  or  affirmation  asi  a  witness  in 
that  behalf,  hath  now  refused  so  to  do,  (or  being  duly  sworn  as  a 
witness  doth  now  refuse  to  answer  certain  questions  concerning 
the  premises  which  are  now  here  put  to  him,  and  more  particu- 
larly the  following) without  offering  any  just  excuse  for  such 

refusal ;  These  are  therefore  to  command  you,  the  said  Constables 
Peace  Officers,  or  any  one  of  you,  to  take  the  said  £.  F.  and  him 
safely  convey  to  the  Common  Qaol  at  — ,  in  the  {County,  ^e.) 
aforesaid,  and  there  to  deliver  him  to  the  Keeper  thereof,  together 
with  this  Precept;  And  (/)  do  hereby  command  you,  the  said 
Keeper  of  the  said  Commoa  Oaol  to  receive  the  said  E.  F.  into  your 
custody  in  the  said  Common  Gaol,  and  him  there  safely  keep  for 

the  space  of days,  for  his  said  contempt,  unless  he  shall  in 

the  mean  time  consent  to  be  examined,  and  to  answer  concern- 
ing the  premises ;  and  for  so  doing,  this  shall  be  your  sufficient 
Warrant. 

Given  under  (my)  Hand  and  Seal,  this ,  day  of ,  in  the 

year  of  our  Lord ,  at ,  in  the  (County,  ^c.)  aforesaid. 

[l.  8.]  J.  S. 
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The  priaoa«r,  bning  a  dark  in  the  Bank  of  Upper  Canada  was  placed  lo  an  oflloe 
apart  trom.  the  hank,  and  entrusted  with  fands  for  the  pnrpoM  of  paying  per> 
•one  havinir  elalme  upon  the  gofernmeat,  which  payments  wwre  made  upon  the 
ehequefi  of  the  Reoeiver-Oeneral,  whoee  ofllce  wae  in  the  same  building.  While 
to  employed  a  deflelency  wan  discovered  in  hie  aooonatt  which  he  at  flret  ae- 
CTtbed  to  a  robttexy,  but  he  afterwards  oonftMed  that  he  had  lent  the  moneys 
•Btrusted  to  him  to  various  fiiends.  It  also  apiMared  that  on  a  oertain  day  he 
had  reo^Ted  a  cheque  flrora  the  ReoeiTer41«D«ral  for  £1439  16s.,  for  coupons  on 
goremment  debentures  held  by  the  bank,  and  htd  credited  himself  in  account 
with  that  sum  as  if  paid  out  by  him  on  the  chsck^  making  no  entry  of  the 
eonpons,  thus  ooverlng  his  deflclenoies  by  so  much,  and  making  it  appear  that 
be  had  paid  out  the  amount  of  the  check  in  cash,  when  he  in  fiust  had  paid  no- 
thing. 

The  indictment  oonhUned  two  counts :  thtfird.  eharglug  that  on,  Ac.,  the  prisoner 
being  a  clerk,  ttien  employed  in  that  capacity  by  the  bank,  did  then  and  there 
la  Tlrtne  thereof  reoelve  a  certain  sum,  to  wit,  £1439  16s.  for  and  on  account 
of  the  said  bank,  and  the  said  money  feloalon«ly  did  embeszle.  IM  ateond, 
that  he,  as  suoh  elerk,  reeelved  a  certain  valuable  seoarity,  to  wit,  an  order  for 
the  payment  of  money,  to  wit,  £1439  15s.  for  and  on  aeoount  of  the  said  bank, 
and  the  said  Taluable  security  feloniously  did  embeule.  On  this  indictment  he 
was  eonvictod  of  embesslement 

Bdd,  that  the  Indictment  was  not  supported  by  the  evidence.  (Draper,  0.  J. 
and  Bums,  J.  dissentientibus.) 

(The  effect  of  the  omission  of  the  oondusion,  contra  formaim  ifatati;  also  eon- 
sidend). 

£MBScsi.KmHT. — ^At  the  trial,  at  Toronto,  before  Draper^  C.  J., 

*  16  Vic.  0.  179  Sch.  L.  (4). 


the  evidence  established  that  the  prisoner,  being  a  clerk  in  the 
Bank  of  Upper  Canada,  was  in  that  capacity  pUced  by  the  Bank 
in  charge  of  an  office  in  a  building  apart  from  the  Bank,  but  in 
the  same  town ;  and  fiinds  were  from  time  to  time  supplied  to  him 
by  the  Bank,  for  the  purpose  of  enabling  him  to  make  payments 
to  salaried  officers  and  others  who  had  claims  upon  the  government, 
which  payments  were  made  by  him  upon  cheques  drawn  by  the 
Receiver>General  upon  the  Bank. 

It  was  an  arrangement  made  by  the  Bank  for  the  convenience 
of  the  government  and  its  officers,  the  room  occupied  by  the  de- 
fendant for  that  purpose  being  within  the  same  building  as  the 
Reoeiver-Generars  office. 

While  the  defendant  was  so  entrusted  by  the  Bank  with  large 
amounts  of  money  in  their  bills,  out  of  which  to  make  disburse- 
ments upon  cheques  drawn  upon  the  Reoeiver^Oenlral,  it  tamed 
out  that  there  was  a  larg^  deficiency  in  his  funds,  which  he  at  first 
ascribed  wholly  to  an  alleged  robbery  of  the  funds  from  the  safe 
In  his  office;  but  he  afterwards  confessed  that  he  had  f^om  ffime 
to  time  lent  large  sums  of  money  to  several  parties  named,  not 
upon  any  tranvMstions  or  c'aims  of  such  parties  with  or  upon  the 
B«nk  or  the  government,  but  relying,  as  he  said,    that  those  to 
whom  he  had  lent  the  B«nk  funds,   without  the  authority  or 
knowledge  of  the  B  ink,  would  replace  the  money. 

It  was  not  proved  in  the  case  whether  he  derived  or  intended  to 
derive  any  gain  to  himself  by  such  loans,  either  in  the  shape  of 
intereit,  or  by  a  partioipation  in  any  profits  that  might  arise  from 
(he  use  of  the  money  by  those  to  whom  he  had  lent  it. 

Ail  these  loans  had  been  concealed  from  the  knowledge  of  the 
Bank,  no  entry  of  them  having  been  made  in  the  accounts  which 
ho  rendered  to  the  Bank  of  each  day's  transactions. 

In  addition  to  the  prisoner's  own  oonfesition  of  his  having  made 
this  misappropriation  of  the  moneys  of  the  Bank  entrusted  to  him 
for  the  special  purpose  mentioned,  it  was  proved  that  on  a  certain 
day  (I2th  of  March,  IB57)  he  had  received  acbei^ue  from  the  Re- 
ceiver-General for  £1489  I6s.  which  he  bad  delivered  in  at  the 
Bank,  and  had  entered  in  his  account  as  shewing  a  disbursement 
made  by  him  in  cash  to  the  Receiver-General  out  of  the  (\Dinds  en- 
trusted to  him  for  that  purpose,  such  entry  apparently  acquitting 
him  of  that  amount  But  it  was  afterwards  discovered,  and  was 
proved  upon  the  trial,  that  this  was  not  a  true  account  of  the 
transacUons. 

The  prisoner  bad  paid  out  no  money  to  the  Receiver-General 
upon  the  cheque  in  question,  but  the  cheque  was  given  to  him  by 
the  Receiver-General  to  cover  a  deq^and  made  by  the  prisoner,  as* 
Bank  clerk,  upon  the  government  for  coupons  which  were  held  by 
the  Bank  on  their  own  account,  or  on  behalf  of  others,  in  respect 
of  interest  that  had  accrued  on  government  debentures  lying  in 
the  Bank;  and  the  prisoner,  by  omitting  to  make  any  entry  in  his 
book  of  these  coupons,  which  he  gave  up  in  exchange  for  the 
cheque,  in  effect  concealed  from  the  knowledge  of  the  Bank  the 
real  nature  of  the  transaction,  and  covered  his  deficiencies  to  that 
extent,  by  making  it  appear  that  he  had  paid  out  £1439  15s.  of 
the  money  of  the  Bank  upon  that  cheque,  and  keeping  out  of  view 
the  delivery  by  him  to  the  Receiver-General  of  the  coupons  on  ac- 
count of  which  alone  he  had  obtained  the  cheque.  If  he  had  made 
the  proper  entries,  this  transaction  of  the  coupons  could  not  have 
affected  the  state  of  his  cash  account,  and  he  would  have  had  the 
£1439  15s.  still  to  account  for. 

This  was  submitted  to  the  jury  as  evidence  of  his  fraudulent  in- 
tention, and  as  shewing  a  misappropriation  of  the  ftmds  to  that 
extent  at  least ;  for  the  £1489  15s.,  which  ought  to  have  been  in 
bis  hands  as  much  as  if  no  cheque  had  been  drawn  upon  him,  was 
not  forthcoming.  And  indeed  it  was  plain  from  his  own  admissions 
that  that  amount  was  only  a  part  of  his  defieienoies,  which  was 
covered  ftrom  view  by  this  omission  to  enter  the  coupons  as  deliver- 
ed out  by  him. 

The  prisoner  was  indicted  on  two  counts.  The  first  oharged 
that  on  the  11th  of  March,  1857,  he  being  a  clerk  then  employed 
in  that  capacity  by  the  Bank  of  Upper  Canada,  did  then  aad  there 
in  virtue  thereof,  receive  a  certain  sum  of  money,  to  wit,  £1489  15s. 
for  and  on  account  of  the  said  Bank  of  Upper  Canada,  and  the 
said  money  feloniously  did  embeule. 

The  second  count  oharged  that  the  prisoner,  on  the  11th  of 
March,  1867,  being  a  elei^  &e.,  and  employed,  fto.,  (at  in  the 
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first  count)  did  then  and  there  iq  virtue  thereof  receive  a  certain 
yalaable  eeeuritj,  to  wit,  an  order  forthepaymeotof  £1489  16s., 
for  and  on  account  of  the  said  Bank  of  Upper  Canada,  and  the 
and  valuable  security  feloniously  ditl  embezzle. 

There  was  no  conclusion  of  the  offence  in  cither  count  being 
contrary  to  the  statute. 

The  jury  found  a  general  verdict — '*  Guilty  of  embezilement,'* 
— ^upon  which  verdict  judgment  was  given. 

The  defendant  under  statuto  20  Yic,  cfa.  61.  applied  to  the 
Court  of  Queen's  Bench,  for  a  new  trial,  or  for  such  other  order  as 
the  Court  might  think  fit  to  make. 

That  Court  discharged  his  application  and  confirmed  the  con- 
viction. 

The  defendent  then  under  the  same  statute  appealed  ft'om  the 
Court  of  Queen's  Bench  to  the  Court  of  Error  and  Appeal  in 
Upper  Canada. 

Gait  and  Harriion  for  the  crown.  D,  B,  Read  and  (7.  Patterton 
for  the  prisoner. 

The  authorities  cited  on  the  argument  appear  in  the  opinions 
expressed  by  the  learned  judges. 

Blakb,  C. — The  indictment  in  this  case  contains  two  counts 
only.  The  second  was  abandoned  upon  the  argument  and  the 
question  before  us  turns,  therefore,  upon  the  first  which  is  in  the 
words  **  The  jurors  &o.,  present  that  Moses  Cumming  on  &c.,  at 
&c.,  and  being  a  clerk  then  employed  in  that  capacity  by  the  Bank 
of  Upper  Canada  did  then  and  there  in  virtue  thereof  receive  a 
certain  sum  of  money  to  wit,  &c.,  for  and  on  account  of  the  said 
Bank  of  Upper  Canada,  and  the  said  money  did  embezzle.**  The 
charge  against  the  prisoner,  therefore,  was  that  beinff  a  derk  in 
thetmptoymenl  of  the  Bank  of  Upper  Canada,  he  did,  in  the  virtue 
of  that  employment,  receive  a  sum  of  money  on  account  of  th§  eaid 
Bank  which  he  subsequently  embezzled. 

Now  that  is  the  precise  felony  created  by  the  89  Geo.  III.  ch. 
85,  continued  by  7  &  8  Geo.  IV.  ch.  29,  tec.  47  of  which  latter 
enact'xent  the  89th  section  of  the  Provincial  Statute,  4  a  5  Vic  , 
eh.  25,  is  a  literal  transcript.  But  it  is  quite  clear  as  well  from 
the  languiige  of  that  act,  as  from  the  deci&ions  upon  it,  that 
the  prisoner  could  not  have  been  con viotei  under  it.  If  guilty  of 
any  crime  it  was  not  the  crime  of  embezzling  money  received  by 
him  on  account  of  his  employer  bnt  of  embezzling  money  entrueted 
to  him  by  hit  employer  a  different  felony  created  by  a  subsequent 
statute  6  Vic,  ch.  27,  sec.  81,  &  19Vic.,  ch.  121,  sec.  4,  subjecting 
the  prisoner  to  a  different  punishment,  4  &  6  Vie.  ch.  26,  sec. 
88,  &  19  Vic,  ch.  121,  sec  40. 

It  is  argued  however  that  the  conviction  of  the  prisoner  in  this 
ease  may  be  supported  as  a  conviction  under  the  statute  19  Vic, 
ch.  121,  sec.  40,  upon  two  grounds.  It  is  said  in  the  fi-  st  place 
that  the  term  **embezzlement"  has  been  employed  by  the  LegiHlatnre 
in  a  much  larger  sense  than  that  attributed  to  it  by  the  89  Geo. 
III.  ch.  86,  in  a  sense  which  would  embrace  the  felony  created  by 
the  6  Vic,  ch.  27  continued  by  19  Vic,  ch.  121,  and  it  is  argued 
that  as  the  prisoner  was  charged  with  and  convicted  of  embezzle- 
ment, he  may  be  held  to  have  been  charged  with  and  convicted  of 
the  felony  created  by  the  recent  Statute. 

Embetzlement  is  defined  to  be  '*  the  act  of  appropriating  to  him- 
.eelf  that  which  is  received  in  trust  for  another.*'  And  it  is  quite 
true  that  the  term  has  been  frequently  employed  by  the  Le^iislature 
in  that  its  popular  sense  both  before  and  since  the  Statute  89  Geo. 
III.  ch.  86  But  embezzlement  in  that  Urge  sense  was  notcrlnii- 
nal  at  common  law  nor  has  it  been  rendered  so  by  statute.  The 
Legislature  has  from  time  to  time  specified  different  classes  of  cases, 
all  coming  within  the  meaning  of  the  term  embezzlement  in  its 
popular  sense  which  it  has  declared  to  be  criminal ;  but  I  cannot 
accede  to  the  argument  that  because  the  felony  created  by  thi 
89  Geo.  III.  ch.  85,  and  the  feloDj  created  by  the  19  Vic,  eh. 
121,  are  both  termed  embezzlement,  therefore  a  conriction  under 
an  Indictment  framed  under  the  former  statute  can  be  supported 
upon  evidence  exclusively  applieable  to  the  latter. 

it  is  argued,  however,  that  the  indictment  in  this  case  pursues 
the  form  presoribed  by  the  statute  18  Vic,  ch.  92,  and  must  there- 
fore be  deemed  sufficient  But  it  is  impossible  to  suppose  that 
that  the  Legislature  meant  to  provide  that  the  form  given  in  that 
statute  should  apply  to  the  various  and  widely  different  offences 
Aottiqg  under  the  general  denomination  '<  embezsloment*'  The 
.       ;  2 


Legislature  did  not  intend  I  apprehend  to  frame  a  form  of  indict- 
ment for  embezzlement  which  should  be  universally  applicable,  but 
only  to  furnish  the  form  of  an  indictment  for  one  species  of  em- 
bezzlement, as  a  model  upon  which  indictments  for  other  species  of 
embezzlement  might  be  framed.  The  particular  species  of  em* 
bezzlement  selected  by  the  Legislature  as  an  example  is  obviously 
that  declared  to  be  felonious  by  the  89th  section  of  the  4  &  6  Vic, 
ch.  25.  The  offence  is  described  in  the  precise  language  of  that 
nection  which  has  been  constantly  adhered  to  since  the  89  Geo. 
HI.  and  cannot  have  been  intended  to  embrace  that  sort  of  em- 
bezzlement made  felony  by  the  6  Vic,  ch.  27,  sec  81,  inasmuch 
as  that  species  of  embezzlement  is  confined  strictly  to  Bankers 
clerks  whereas  the  prescribed  form  applies  to  clerks  of  every  de- 
scription. 

^  I  am  therefore  of  opinion  that  the  prisoner  is  at  the  least,  en- 
titled to  have  the  judgment  of  the  Court  of  Queen^s  Bench  on  the 
motion  for  a  new  trial  reversed.  I  say  that  he  is  entitled  to  that 
relief  at  the  least  because  I  am  by  no  means  clear  that  he  is  not 
entitled  to  more ;  but  that  point  has  not  been  discussed  and  as  a 
majority  of  my  learned  brothers  think  that  this  is  n'*t  the  appro- 
priate time  for  that  discussion,  a  view  however  in  which  I  am  un- 
able to  concur,  I  refrain  from  expres^'ingmy  oplni  <n  on  the  further 
important  points  which  the  case  involves. 

Dbapbb,  C.  J.  C.  P. — I  am  of  opinion  that  this  appeal  should 

he  dismissed.     There  are  points  upon  which  I  purpose  to  offer  a 

few  observations.      1st   The  general  form  and  substance  of  the 

indictment    2nd.   The  necessity  of  its  concluding  contra  forman 

^statuti.     8rd.  The  suificiency  of  the  evidence. 

I  The  89th  George  III.,  c.  85,  followed  by  7  &  8  George  IV. 
in  England  affords  the  foundation  for  our  Statute  4  &  5  Vic,  cnp. 
26  s.  89.  Embezzlement  under  these  acts  meant  the  intercepting 
money,  &c,  in  its  way  to  the  possession  of  the  master,  by  the  clerk 
or  servant  who  received  it,  for  or  in  the  name  or  on  account  of  his 
master,  and  appropriating  the  same  or  any  part  thereof  to  his  own 
use.  The  chattel  money  or  valuable  security  was  never  in  the 
possession  of  the  master,  otherwise  than  by  being  in  the  hands  of 
the  clerk  or  servant.  It  was  embezzled  before  it  came  into  the 
master's  pos  session.  By  the^e  acts  the  offender  was  to  be  d(^f  med 
feloniously  to  have  stolen  the  money  or  aitide  embezzled 
although  it  had  been  in  the  possession  of  the  msster  or  only  by 
being  in  the  actual  possession  of  the  clerk  or  servant  embezzleing 
it. 

Another  series  of  acts  was  passed  in  England  for  the  punishment 
of  clerks,  &c,  of  Banks,  and  of  other  public  c  mpsnies  ;  and  seve- 
ral enactments  were  passed  in  this  Province,  by  which  the  embez- 
zlement of  money,  bills,  bonds,  notes,  &c.,  belonging  to  a  Bank, 
or  belonging  to  any  one  else  but  h)dged  or  deposited  with  the  Bank 
was  declared  to  be  felony.  The  first  act  of  this  description  appli- 
cable to  the  Bank  of  Upper  Canada,  was  the  6  Vic  c  27,  s.  81, 
which  defined  the  offence,  and  declared  it  to  be  felony.  The  84th 
section  of  the  same  act  prescribed  the  punishment  fof  this  ^ndsome' 
other  felonies  (forgeries)  made  punishable  by  the  same  Statute 
When  the  Legislature  passed  the  Statnte  10  &  11  Wq^  relative  to 
forgery,  they  repealed  the  clauses  of  the  Rth  Vic,  ch  27  as  to  the 
offence,  and  repealed  sec%  84  which  provided  for  the  punishment 
of  all  the  felonies  created  by  this  latter  act,  ond  Consequenitly  em- 
bezzlement as  created  by  this  statute  was  punishable  as  a  felony 
under  sec.  24  of  4  &  5  Vic,  cap.  24.  The  19  ft  20  Vic  cap.  121, 
dec.  40,  re-enacted  almost  verbatim,  the  81st  clause  of  6  Vic  cap. 
27,  declaring  the  offence  to  be  felony  ;  and  by  sec.  41  providing 
that  felonies  under  that  act  should  be  punished  by  imprisonment 
at  hard  labour  in  the  Prorincial  Penetentiary  for  any  time  not  less 
than  two  years,  or  by  imprisonment  in  any  other  Gaol  or  place  of 
confinement  for  any  less  term  than  two  years. 

Before  this  last  mentioned  act  was  passed,  the  Statute  18  Vic 
cap.  92  had  come  into  force,  the  47  section  of  which  enacts  that 
•♦  indictments  may  be  in  the  following  forms  in  charging  the  offence 
to  which  such  indictments  severally  relate ;  and  in  offence*  not 
enumerated  herein  the  s^d  forms  shall  guide  as  to  the  manner  in 
which  such  offences  shall  be  cherged  so  as  to  avoid  surplusage  and 
the  averment  of  matter  not  required  to  be  proved.'*  Then  follow 
various  forms  of  indictment  headed  *'  Simple  Larceny,"  **  False 
Pretences,"  *< Embezzlement,"  <* Stealing  Money,"  "Murder," 
*•  Manalaghter,"  «« Peijury,"  "  Subornation  of  Perjury."    There 
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1 8  no  formal  concIuBion  to  any  one  of  these  forms.  The  form  given 
under  the  head  **  Embezzlement "  is  followed  precisely  in  this  in- 
dictment,  so  that  the  prisoner  is  indicted  for  embezzlement  in  the 
form  provided  by  the  act  for  that  offence,  and  it  cannot  be  said 
that  **  Embezzlement"  is  an  offence  not  enumerated  in  the  47th  sec- 
tion. It  must  however  be  conceded  that  this  form  cannot  be  con- 
sidered applicable  to  ail  cases  of  embezzlement,  for  it  conolodes 
with  the  words  **felonioittly  did  embezzle,**  which  is  inapplicable  to 
embezzlement  against  the  41st  section  of  4  &  6  Vic.  cap.  25,  which 
declares  the  offence  to  be  a  misdemeanor.  But,  allowing  this  ex- 
ception, I  think  we  must  hold  one  of  two  things,  either  that  the 
Legislature  were  giving  a  general  form  for  the  indicting  of  all  per- 
sons who  by  any  act  of  embezzlement  had  committed  felony,  or 
that  they  had  at  least  provided  a  form  for  the  indicting  of  persons 
charged  with  embezzlement  as  a  substantive  felony.  In  this  lat- 
ter character  embezzlement  is  not  an  offence  known  to  the  common 
law.  The  earliest  English  Stat  21  Henry  YIII.,  cap.  7,  does  not 
apply  to  cases  of  the  present  disoription,  and  this  and  the  89th 
Geo.  III.  cap.  85  were  the  only  Statutes  in  the  Province  affecting 
embezzlements  until  the  4  &  5  Vic.  cap.  25.  It  is  to  be  observed 
that  this,  like  the  corresponding  acts  of  the  Imperial  Parliament 
declares  that  the  clerk  or  servant  who  embezzles  contrary  to  its 
provisions  shall  be  deemed  to  hsLje  feloniously  stolen  the  article  em- 
bezzled— in  effect  makes  the<  act  of  embezzlement  proof  of  a  lar- 
ceny. The  Bank  acts  for  the  first  time  make  the  embezzlement  a 
distinct  felony  in  itself.  That  the  Legislature  may  well  have  in- 
tended to  include  offences  against  the  4  &  5  Vic.  as  among  those 
to  which  the  form  of  intlictment  given  by  the  18  Vic.  is  applicable, 
we  may  well  conclude,  notwithstanding  the  three  last  words,  for 
it  describes  the  facts  constituting  the  crime  in  the  words  of  that 
act.  Still  in  the  concluding  wonls  **  feloniously  did  embezzle  "  it 
departs  from  the  enactment  which  was  more  correctly  followed  by 
the  usual  form,  which  setting  forth  the  act  of  embtzzlement  stated 
that  80  the  accused,  the  said  money  or  chattels,  &o.,  feloniously 
did  steal.  The  argument  deducible  from  the  words  **  feloniously 
did  embezzle"  is  that  the  form  of  indictment  given  is  suited  to  the 
offence  of  embezzlement  as  a  substantive  felony.  The  argument 
deducible  from  the  description  of  the  acts  charged  as  embezzlement 
following  the  language  of  the  4  &  5  Vic,  is  that  it  must  at  least 
include  offences  against  that  act  I  am  disposed  to  concede  this, 
but  I  cannot  go  so  far  as  to  hold  that  it  applies  to  the  latter  only 
and  is  not  a  form  suitable  and  intended  for  a  felony  under  the 
Bank  Act  If  either  is  to  be  excluded,  I  think  it  doing  less  vio- 
lence to  the  language  used  to  treat  the  form  as  suitable  to  cases 
in  which  the  embezzlement  is  in  itself  eo  nomine  a  felony,  than  to 
those  in  which  it  is  declared  to  be  a  felony  of  a  character  previ- 
ously known  to  the  common  law,  viz.,  lai«eny  ;  and  the  mor«  so 
as  it  had  been  previously  determined  that  indictments  under  the 
89  Geo.  III.  must  contain  all  the  requisites  of  an  indictment  for 
larceny  at  common  law.  (See  Canington's  Criminal  Pleading  819 ; 
Headge's  Case,  R.  &  By.  160.) 

It  may  however  be  objected  that  it  cannot  be  held  that  this  form 
is  suitable  to  the  offences  under  both  Statutes,  because  the  punish- 
ments are  different.  With  every  respect  for  contrary  opinions,  I 
think  this  objection  more  specious  than  Eubstantial.  Under  the 
Stat.  4  &  5  Vic.  the  punishment  was  imprisonment  in  the  Provin- 
cial Penetentiary  for  any  term  not  exceeding  fourteen  years,  nor 
less  than  seven  years,  or  by  imprisonment  in  any  other  prison  &c. 
for  any  term  not  exceeding  two  years.  The  6  Vic.  chap.  5,  sec.  2 
left  the  maximum  of  imprisonment  in  the  Penetentiary  untouched 
but  changed  the  minimum  from  seven  to  three  years.  The  14  & 
15  Vic.  cap.  2  sec.  2  in  effect  reduced  the  minimum  to  two  years. 
Under  the  6  Vic.  cap.  27,  since  the  10  &  11  Vic.  cap.  0  was  passed 
the  punishment  of  embezzlement  was  (4  &  5  Vic.  cap.  24,  sec.  24 ; 
6  Vic.  cap.  5 ;  and  14  &  15  Vic.  cap.  2)  imprisonment  in  the 
penetentiary  for  any  term  not  less  than  two  years  without  limit- 
ing any  maximum  ;  or  imprisonment  in  any  other  prison  not  ex- 
ceeding two  years.  And  under  the  19  &  20  Vic.  cap.  121  the  pun- 
ishment was  precisely  similar,  so  that  for  offences  under  the  4  &5  Vic. 
and  the  19  &  20  Vic.  the  difference  was  that  the  court  could  not 
award  imprisonment  in  the  Penetentiary  for  more  than  fourteen 
years  in  the  one  case;  iu  the  other  there  was  no  limit  fixed.  The 
question  is  not  whether  practically  there  is  the  slightest  danger 
that  a  sentence  exceeding  the  limit  of  fourteen  years  would  be  im- 


posed, but  whether  the  fact  that  sentences  of  imprisonment  differ- 
ent in  duration  though  alike  in  other  particulars  may  be  imp  osed» 
presents  an  insurmountable  difficulty  to  the  crime  under  each 
statute,  being  stated  in  an  indictment  in  precisely  similar  words. 
In  Reg.  V.  Johnson,(3  M.  &  S.  539)  the  Court  of  Kings  Bench 
held  that  counts  under  the  statute  39  Geo.  III.  might  be  joined 
with  counts  for  larceny  at  common  law ;  and  I  have  no  idea  that 
the  prosecutor  would  have,  at  the  opening  of  his  ease,  been  put  to 
his  election  as  to  which  of  the  two  statutory  or  the  common  law 
count  he  could  proceed  upon,  though  he  would  have  been  limited 
to  one  state  of  facts  relating  to  one  simple  act  of  offence.  The 
judgment  at  that  time  for  grand  larceny  was  death,  unless  the  convict 
prayed  his  clergy.  If  he  did,  and  the  offence  was  against  the 
statute,  he  might  be  transported  for  fourteen  years,  though  if  con- 
victed for  larceny  only  at  common  law,  the  sentence  of  transporta- 
tion could  not  exceed  seven  years.  In  principle  I  do  not  think 
there  is  any  difference  between  the  two  cases,  though  the  judgment 
was  death  unless  the  benefit  of  clergy  was  prayed ;  the  prayer  was 
a  mere  form ;  the  secondanr  punishment  was  that  really  impoeed 
by  law  for  the  offence ;  and  I  see  no  greater  difficulty  in  the  court 
awarding  the  proper  legal  sentence  according  as  the  conviction  was 
for  embezzlement  against  the  4  &  5  Vic,  or  the  19  &  20  Vic,  than 
in  the  case  of  Reg.  v.  Johnson,  according  as  the  conviction  was 
for  the  statutory  or  the  common  law  larceny.  At  the  most  this  is 
but  an  argument  against  a  particular  construction  of  the  statu te» 
the  effect  of  which  is  to  prove  that  when  the  Legislature  gave  a 
form  intended  as  an  indictment  for  feloniously  embezzling,  that 
form  is  only  applicable  to  cases  of  embezzlement  in  which  the  of- 
fender by  the  express  words  of  4  &  5  Vic.  is  to  be  deemed  guilty 
of  feloniously  stealing. 

Upon  the  whole  as  to  this  question  I  conclude  either  that  the 
form  given  in  sec.  47  of  18  Vic.  cap.  92  is  suited  for  all  felonioos 
embezzlements,  t.  «.,  as  well  for  offences  against  the  4  &  5  Vic.  cap. 
25,  sec.  89  as  for  those  created  by  19  &  20  Vic.  cap.  121,  sec.  40 
and  other  similar  enactments  ;  or  that  if  it  is  to  be  restricted  in 
its  application  the  words  and  the  conclusion  **  feloniously  did  «m. 
bezzle  **  point  to  an  intention  to  give  it  as  a  form  for  felonious  em~ 
bezzlement  as  an  independent  offence  rather  than  for  embezzlement 
declared  to  be  a  different  felony  having  a  well  known  legal  desig- 
nation. 

II.  It  is  objected  that  the  indietment  does  not  conclude  contra 
formam  statuti. 

The  46  section  of  4  &  5  Vie.  cap.  24,  appears  to  be  still  in  force. 
It  is  a  transcript  of  sec.  20  of  the  Impl.  Stat  7  Geo.  IV.  cap.  64, 
but  it  dees  not  extend  to  the  omission  of  the  words  **  contra  for* 
mam  statuti,**  and  its  avowed  intention  is  te  prevent  arrest  of  judg- 
ment after  verdict  or  outlawry,  or  by  confession,  default,  or  other- 
wise. 

The  Stat  14  &  16  Vic.  cap.  100  (Lord  Campbell's  Act)  goes 
further,  (sec.  28)  by  rendering  it  unnecessary  to  state  any  venue 
in  the  body  of  an  indictment,  and  then  by  declarin  g  (sec.  24)  that 
no  indictment  shall  be  held  insufficient  for  want  of  any  of  the  mat- 
ters, or  by  reason  of  any  of  the  errors  of  omission  or  oommission 
therein  set  forth,  and  which  except  as  to  venue,  the  want  of  a 
proper  or  formal  conclusion,  and  the  statement  of  value  or  price, 
or  the  amount  of  damage,  injury,  or  spoil,  is  similar  to  the  7  Geo. 
IV.  cap.  64.  The  substantial  difference  is  that  the  7  Geo.  IV. 
only  prevented  arrest  or  reversal  of  judgment  for  any  of  the  enu- 
merated defects;  the  14  &  15  Vic.  prevents  such  formal  objection 
being  entertained  at  any  time.  Section  25  of  the  Impl.  Act  is  re- 
enacted  verbatim  by  sec.  26  of  our  own  stat  18  Vie.  oap.  92.  Our 
statute  however  has  no  section  corresponding  with  sec.  24  of  Lord 
Campbeirs  Act  Instead  thereof  sec  25  only  provides  *<  that  no  in- 
dictment for  any  offence  shall  be  held  insuffioient  for  want  of  the 
averment  of  anyJTormal  matter  or  matters  unnecessary  to  be  proved.** 
The  25  sec.  of  the  Impl.  Stat  was  apparently  meant  to  provide 
for  matters  not  included  in  the  preceding  section,  in  which  certain 
formal  matters  are  enumerated  and  declared  unimportant.  The 
25  sec  provides  a  mode  for  dealing  with  matters  of  special  form  as 
the  24th  section  does  for  matters  of  general  form.  Since  this  act 
the  omission  to  conclude  an  indictment  contra  formam  statuti 
can  only  be  taken  advantage  of  in  England  by  demurrer,  if  indeed 
the  words  **  for  want  of  a  proper  or  formal  conclusion"  do  not 
prevent  the  objection  being  riused  in  any  form,  which  it  seems 
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to  me  the/  do.  The  omlssioD  of  these  words  is  at  most  a  formal 
defect.  If  improperly  iatrodaced,  they  may  be  r^ecied  as 
surplusage,  (Kex  t.  Matthews,  5  T.  R.  162.)  The  recitals  by 
way  of  preamble  to  both  the  Imperial  Statutes  and  our  own  show 
•n  intention  to  sapercede  merely  technical  and  formal  objection  in 
criminal  proceedings.  The  former  Act  in  express  langaage  points 
out  the  want  of  a  formal  or  proper  conclusion  as  one  of  such  olo^c- 
ii«ns.  Our  Statute  first  provides  that  every  objection  for  want  of  form 
shall  be  taken  by  demurrer,  and  next  that  no  indictment  }  hall  be 
held  insuffioient  for  the  want  of  any  formal  matter  or  matters  un- 
necessary to  be  proved.  I  think  therefore  that  this  objection,  if 
available  at  all,  can  only  be  so  on  demurrer,  and  certainly  feel 
clear  that  it  affords  no  ground  for  a  new  ti  ial. 

ILL  The  last  point  is  the  evidence.  It  was  proved  that  the 
Prisoner  was,  in  March,  1857,  and  for  a  considerable  time  before, 
•od  to  the  end  of  July  of  that  year  a  Clerk  of  the  Bank  of  Upper 
Canada.  That  he  was  employed  in  Toronto,  not  in  the  Bank  it- 
self, but  had  an  office  in  a  building  occupied  by  some  Government 
Departments,  and  that  his  chief  duty  was  to  receive  monny  from 
the  Government  for  the  Bank  and  to  pay  checks  drawn  by  the  Re- 
ceiver General  upon  the  Bank.  His  duty  and  practice  were  to 
render  every  evening  to  the  Bank  an  account  of  that  day's  trans- 
actions entered  in  a  book  and  headed  **  Cash."  The  Balance  ap- 
pearing at  the  close  of  one  day's  transactions  being  carried  for- 
ward to  the  next,  and  it  professed  to  shew,  and,  if  correct,  did 
ahew  the  amount  of  cash  remaining  at  the  close  of  each  daily  ac- 
ceuut  in  the  prisoners  charge.  The  Bank  was  in  the  habit  of 
delivering  to  the  prisoner  coupons  for  the  half  yearly  interest  on 
Government  debei  tures  which  they  had  paid  to  the  holders,  either 
at  the  parent  institution^  at  its  branches  or  agencies.  They 
kept  an  account  of  them  transactions  in  their  books  headed 
"Coupon  account,"  and  when  any  coupouH  entered  in  this  account 
were  handed  to  the  prisoner  to  get  the  money,  he  was  requ  red  to  put 
ilia  initials  opposite  to  the  entry  as  an  acknowledgement  that  he  had 
received  these  Coupons  for  Collection ;  for  the  Bank  had  no  ac- 
oount  opened  in  its  books  in  the  prisoner's  name.  When  the 
prisoner  received  payment  (which  was  made  by  checks)  from  the 
Heceiver  General  for  the  coupons  he  presented  it  was  his  duty  to 
five  credit  on  one  side  to  coupon  account  for  the  amount,  and  on 
ihe  other  to  make  a  corresponding  entry  of  the  Receiver  Gene- 
mrs  check ;  one  entry  thus  balancing  the  other.  The  principle 
piart  of  the  money  disbursed  by  the  prisoner  in  paying  the  Re- 
cever  General's  Checks,  was  received  by  him  directly  from  the 
Bank.  On  the  Ilth  March,  1857,  the  prisoner  presented  coupons 
to  the  amonnt  of  £1439.  15s.  and  obtained  in  return  the  Receiver 
Creneral's  check  on  the  Bank  for  that  sum.  In  the  daily  account 
for  the  11  March,  1857,  he  made  an  entry  of  this  check  as  one 
paid  by  him  making  no  corresponding  entry  on  the  other  side  to 
the  credit  of  Coupon  account,  either  then  or  at  any  other  time. 
fie  thus  in  effect  accounted  for  the  expenditure  of  £1489.  15s 
without  acknowledging  the  receipt  for  the  like  snm  obtained 
through  the  medium  of  the  check  for  the  coupons.  Of  this  par- 
ticular transaction  the  evidence  was  precise.  Besides  this  there 
was  proof  of  the  prisoner's  admissions  that  his  Cash  account  with 
the  Bank  was  deficient  in  the  sum  of  £2750,  which  he  said  he  had 
lent  to  two  parties  then  in  Toronto,  and  in  two  other  sums  £1500, 
and  £800,  which  he  also  said  he  had  lent,  and  he  stated  he  ex- 
pected he  would  have  had  these  moneys  repaid  to  him,  and  then 
that  his  cash  balance  would  be  all  right.  None  of  these  loans  were 
entered  by  the  prisoner  in  his  Cash  book,  nor  was  there  any  proof 
of  his  authority  to  make  them,  nor  beyond  the  proof  afford^  by 
the  Prisoner's  admissions  which  were  given  in  evidence  in  support 
of  the  prosecution,  was  there  evidence  given  that  they  had  been 
made,  though  no  doubt  of  the  fact  was  suggested,  except  as  matter 
of  inference  from  this  Coupon  transaction  of  £1489.  Ifis.  there 
was  no  evidence  of  the  time  at  which  the  prisoner  disposed  of  the 
monies  of  the  Bank  so  as  to  oreate  the  admitted  deficiency  in  his 
cash  aoeonnt.  I  left  these  facts  to  the  Jury  as  sufficient  to  estab- 
lish that  the  prisoner  made  the  entry  of  the  Beoeiver  General's 
Check  on  the  12  March,  1857,  and  omitted  to  make  the  proper  cor- 
responding entry,  for  the  frandulent  purpose  of  concealing  an 
appropriation  by  him  of  that  amonnt  to  his  own  purposes  or  to 
purposes  other  than  those  which  were  within  the  scope  of  his 
ftuthority  or  duty,  and  that  this  was  eridenoe  Arom  which  ^hey  might 


infer  a  case  of  embezsleraeny  by  him  of  that  particular  sum,  and 
on  that  occasion.  According  to  the  case  of  R.  v.  Groves  1  Moo.  C.C. 
447,  this  was  more  than  sufficient.  It  is  true  that  in  R.  v.  Owen  Jones 
7  C.  &  P.  8;{3  Bollaod,  B.  and  in  R.  o.  Chapman,  1  C.  &  K.  Il9 
Williams  J.beld  that  a  prisoner  could  not  be  convicted  of  eihbezzle- 
ment  unless  he  was  shewn  to  have  received  some  particular  sum 
from  his  employer,  and  to  have  converted  the  whole  or  part  of  it 
to  his  own  use,  though  Bolland,  B.  adds  unless  he  also  denied  the 
receipt  or  the  like.  And  in  Reg.  v.  Lloyd  Jones,  8  C.  &  P.  288 
Alderson,  B.  held  also  that  it  was  not  enough  to  prove  a  general 
deficiency  of  account,  that  some  specific  sum  must  be  proved  to 
be  embeiiled,  as  in  larceny  some  particular  article  mast  be  prov- 
ed to  be  stolen,  and  he  stated  that  there  were  peculiar  circum- 
stances in  R.  V.  Groves.  I  must  say  that  I  cannot  see  any  distinc- 
tion in  favor  of  the  prisoner  to  be  drawn  from  R.  v.  Groves  as 
reported  by  Moody,  and  it  was  a  decision  of  the  12  Judges.  And 
the  case  ot  Reg.  o.  Wright  4  Jur.  N.  S.  810  in  which  the  con- 
viction was  upheld,  resembles  this  case  very  closely  in  its  circum- 
stances and  in  principle  cannot  I  think  be  distinguished.  If 
the  indictment  therefore  is  to  be  viewed  as  charging  an  offence 
against  the  19  &  20  Vict,  ch  121.  I  think  there  is  no  ground  for 
granting  a  new  trial  (see  also  R.  v.  Moah  2  Jur.  N.  8.  218.) 

At  the  same  time  I  have  no  doubt  that  a  conviction  for  embex- 
slement  cannot  be  sustained  upon  this  evidence  under  the  4  &  6 
Vict.  ch.  25  because  the  weight  of  evidence  establishes  that  the 
money  embesiled  was  in  the  actual  possession  of  the  Bank,  at  the 
time  of  the  fraudulent  appropriation,  see  R.  v.  Chapman,  C.  & 
K.  119;  R.  V.  Holloway,  1  Temp.  &  M.  40;  Reg.  v.  Hnll, 
t6.  47 ;  R.  V.  Bakewell,  Russ  &  R.  85 ;  R  r.  Aslett  ib.  67 ; 
McGregor's  case  2  Leach  938;  Hobbs'  case,  Russ  on  Crimes, 
Ist  Edition  1243  ;  Waite's  case,  1  Leach  28 ;  Wbittenham's 
case,  2  Leach  912;  Hammon's  case,  2  Leach  1083;  R.  v, 
LeAten,  2  Jur.,  N.  S.  1124 ;  R.  v.  Baily  t6.  1171 ;  R.  v,  Hawkins, 
i  Temp.  &  M.  828;  R.  v.  Jennings,  4  Jur.  N.  S.  146.  Neverthe- 
less if  on  the  evidence  given  the  jury  had  on  the  trial  (the  indict- 
ment  being  held  as  framed  under  4  &  5  Vict.  ch.  25)  convicted 
the  prisoner  of  larceny,  I  should  have  considered  the  conviction 
right.  This  however  was  not  submitted  to  them.  From  the  first  I 
supposed  the  prisoner  would  be  convicted  under  the  Bank  act  I 
adverted  to  this  act  in  my  charge  to  the  Grand  Jnry  and  throui^h- 
out  the  trial  considered  the  prosecution  to  be  rested  on  it,  and  I 
did  not  feel  satisfied  that  the  16  sec.  of  18  Vict  ch.  92  applied  to 
indictments  for  embezzlement  under  the  19  &  20  Vic.  ch.  121,  and 
I  was  not  asked  on  the  part  of  the  prisoner  so  to  submit  the  case. 
In  my  opinion  therefore  the  appeal  should  be  dismissed. 

1st.  Because  I  think  the  indictment  proper  in  form  under  the 

18  Vic,  ch.  92,  to  admit  evidence  of  an  embezzlement  against  the 

19  &  20  Vic,  ch.  121  and  that  the  evidence  abundantly  proved 
the  prisoner  guilty  of  an  offence  against  that  act. 

2nd.  Because  the  objection  that  the  indictment  does  not  conclude 
eontra  formam  statuU  is  untenable  and  certainly  so  on  a  motion  for 
a  new  trial. 

If  however  it  is.held  that  the  indictment  can  only  be  treated  as 
shewing  an  offence  against  the  4  &  5  Vic,  ch.  25,  then  I  agree 
the  conviction  for  embezzlement  cannot  be  supported,  because  I 
think  the  weight  of  evidence  shewed  that  the  money  taken  had 
been  and  was  at  the  time  of  the  offence  committed  in  the  possession 
of  the  Bank  and  therefore  the  conviction  ought  to  have  been  for 
larceny. 

Maoaitlat,  Ex  C.  J.  C.  P.  —  This  is  an  appeal  from  the  dis- 
charge of  a  rule  nisi  for  a  new  trial  granted  by  the  Court  of 
Queens  Bench,  under  the  provisions  of  the  Statute  20  Vie.  cap.  61. 

The  verdict  having  passed  upon  the  first  count,  I  have  consid- 
ered the  question  whether  the  evidence  M  reported  in  the  printed 
case  supports  the  conviction. 

The  indictment  follows  the  form  for  embetzlement  contained  in 
the  18  Vic,  cap.  92. 

It  appears  to  me  that  this  form  relates  to  the  general  Statute 
respecting  embezzlement  by  clerks  and  servants,  4  ft  5  Vic.  cap. 
25  sec.  89,  and  that  the  evidence  went  to  prove  a  case  of  embes- 
tlement  under  the  special  Act  19  Vic.  cap.  121,  sec.  40.  The  terms 
of  those  SUtutes  having  been  adopted  firom  similar  indictments  in 
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England,  the  decisions  upon  cases  tbal  have  arisen  there  apply  to 
them. 

The  term  *'  embezzlement  *'  does  not  hi  itself  express  an  oflfence 
known  to  the  Common  Law ;  and  jet  the  form  in  oar  Stat.  IS  Vic. 
cap.  92,  treats  it  as  being  an  indictable  felony.  Embezzlements 
are  only  made  indictable  as  such  by  Statute.  Some  Statutes 
enact  that  under  certain  circumstances  embezzlement  shall  be  a 
felonious  stealing,  others  that  under  other  circumstances  it  shall 
be  a  felony ;  and  others  that  under  still  different  circumstances 
it  shall  be  a  misdeameanour.  (4  &  5  Vic.  c.  26,  s.  89  ;  18  Vic.  c. 
96,  s.  24;  19  Vic.  o.  121,  a.  40.)  In  some,  the  punishments  are 
similar  (4  &  5  Vic.  c.  25,  s.  89 ;  18  Vic.  c.  96,  s.  24).  In  others 
they  differ  (19  Vic.  c.  121,  s.  41). 

There  is  not  therefore  any  general  offence  of  embezzlement  by 
Statute,  unless  it  is  the  4  &  5  Vic.  o.  25,  s.  89,  which  is  the  prin- 
ciple Act  on  the  subject.  Reference  may  be  made  to  4  &  6  Vic. 
0.  25,  SB.  8,  88,  89,  40,  41 :  18  Vic.  c.  96,  s.  24 :  6  Vie.  o.  27,  ss. 
81,  84:  19  Vic.  c.  121,  s.  40:  8  Vic.  e.  4,  s.  16:  18  Vie.  o.  92, 
88.  7.  16,  20,  47,  19,  26. 

As  applies  to  the  present  case  the  substance  of  the  4  &  5  Vie. 
c.  26,  s.  89,  is  that  if  any  clerk  by  Tirtue  of  his  employment  re- 
ceivu  or  takes  into  htMpoaaesnon  any  money /or  or  in  the  name  or  on 
the  account  of  his  master,  and  fradulently  embezzles  the  same  or 
any  part  thereof,  he  shall  be  deemed  to  have  feloniously  stolen 
the  same  from  his  master,  although  such  money  was  not  received 
into  the  possession  of  such  master,  otherwise  than  by  the  actual 
possession  of  his  cleik,  and  that  such  offender  being  convicted 
thereof  shall  be  liable  to  be  imprisoned  at  hard  labour  in  the  Pene- 
tentiary  for  any  term  not  exceeding  fourteen  years  nor  less  than 
two,  (see  14  &  16  Vic.  c.  5  s.  2,)  or  to  be  imprisoned  in  any  other 
prison  or  place  of  confinement  for  any  term  less  than  two  years, 
(lb.) 

The  substance  of  the  19  Vic.  c.  121,  s.  40  is  that  if  any  clerk  of 
the  Bank  of  Upper  Canada  secretes,  embezzles,  or  absconds  with 
any  money  entruet4d  to  him  as  such  clerk,  whether  the  same  belong 
to  the  said  bank,  or  belonging  to  any  other  person  to  be  lodged 
and  deposited  with  the  said  Bank,  the  clerk  so  offending,  and  being 
thereof  convicted,  shall  be  deemed  guilty  of  felony,  and  (sec.  41) 
shall  be  punished  by  imprisonment  at  hard  labour  in  the  Peneten- 
tiary  for  any  term  not  less  than  two  years,  or  in  any  other  prison, 
&c.  The  expression  used  in  the  first  act  is  **  receives  or  takes  into 
his  possession  any  money  for  or  in  the  name  or  on  the  account  of 
his  master,  and  fraudulently  embezzles  the  same,  shall  be  deemed 
to  have  feloniously  stolen  the  same."  This  expression  in  the  last 
act  is  **  secretes,  embezzles  or  absconds  with  any  money  entrus- 
ted to  him  as  such  clerk,  whether,  &o  ,  shall  be  deemed  guilty  of 
felony,  &c.'*  The  punishment  in  the  first  Act  is  imprisonment  in 
tbo  Penetentiary  for  any  term  not  exceeding  14  years,  &c. ;  and 
under  the  last  Act  it  is  imprisonment  in  the  Penetentiary /or  any 
term  not  less  than  two  years,  &o. 

The  two  Acts  differ  therefore  in  the  descriptions  of  embezzle- 
ment to  which  they  relate  in  the  deoriptions  of  the  offence  commit- 
ted by  such  embezzlement,  and  iii  the  extent  of  the  punishment 
that  may  be  inflicted.  Although  they  agree  in  declaring  the  offence 
under  each  to  be  felonious,  au'i  the  punishments,  similar  in  their 
nature,  are  only  liable  to  differ  in  degree. 

Questions  of  technical  n  cety  have  arisen  in  England  repecting 
the  correct  form  of  indictment,  and  the  nature  of  the  proof  in  pro- 
secutions under  the  89  Geo.  III.  o.  85,  and  7  &  8  Geo.  IV.  c.  29, 
8.  47,  from  which  onr  Act  4  &  6  Vic.  c.  26,  s.  39  is  taken.  And  a 
special  Act  existed  there  in  eubestance  like  the  19  Vic.  c  121,  s. 
40,  and  the  state  of  the  law  and  of  the  authorities  when  the  form 
contained  in  the  18  Vic.  o.  92  was  prescribed  by  the  Provincial 
Legislature  should  be  considered. 

That  form  as  expressed  in  the  47th  section  is  sufficient  in  charg- 
ing the  offence  to  which  it  relates,  and  the  material  point  is  to 
what  offence  it  does  relate.  It  alleges  that  A.  B.  on  &c.  at  &c., 
behsg  a  servant  or  clerk  then  employed  in  that  capacity  by  one 
C.  D.,  did  then  and  there  in  virtue  thereof,  receive  a  certain  sum 
of  money,  to  wit*  the  amount  of  £— ,  for  and  on  account  of 
the  said  C.  D.,  and  the  said  money  feloniously  did  embezzle," 
treating  it  on  the  face  of  the  indictment  as  if  such  embezzlement 
was  a  substantive  felonious  offence,  and  omitting  the  conclusion 
«*  contrary  to  the  forip  of  ^e  Statute." 


The  form  sanctioned  in  England  under  7  &  8  Geo.  IV.  c.  29,  a. 

47  is  •<  That  J.  S.  late  of ,  on  &c.  at  &c.  being  then  and  there 

employed  as  clerk  to  J.  N.,  did,  by  virtue  of  his  said  employment 
&c.  receive  and  take  into  his  possession  certain  money  &o.,  to  wit, 

to  the  amount  of  X ,  for  and  in  the  name  and  on  the  account 

of  the  said  J.  N.  his  master,  and  the  said  money  then  and  there 
fradulently  and  feloniously  did  embezzle,  and  so  the  Jurors,  &o., 
say  that  the  said  J.  S.  then  and  there  in  form  and  manner  afore- 
said  the  said  money  the  property  of  the  said  J.  N.  his  said  master 
from  the  said  J.  N.,  feloniously  did  steal,  take,  and  carry  away, 
against  the  form  of  the  Statute,  &c. " 

i)ur  Statutory  form  omits  the  allegation  of  larceny,  which  in 
England  had  been  held  necessary,  and  it  alleges  a  felonious  em- 
bezzlement, which  in  England  was  not  required  to  be  laid  as  felo- 
nious, if  the  indictment  stated  that  the  party  feloniously  stole. 
(R.  V.  CreightoB,  R.  &  R.  C.  C.  62.)  A  comparison  of  the  twe 
forms  shews  that  our  statutory  form  is  an  abridgemntof  the  form 
used  in  England,  and  that  both  relate  to  the  general  SUtutes 
already  mentioned. 

That  the  above  reaited  Engiisfa  for  n  would  not  be  ralid  to  sup- 
port a  prosecution  under  the  Act  specially  relating  to  the  Bank  of 
England ;  see  15  Geo.  II.  e.  12,  s.  13;  86  Geo.  III.  c  66,  s.  6; 
87  Geo.  III.  e.  46,  s.  6,  in  which  the  terms  «*  entrusted,"  ani 
secrete,  embezzle,  and  abscond  are  used  is,  I  think  clear  from  the 
difference  of  such  form  in  the  Books  of  Precedents,  and  from  the 
principles  of  the  English  decisions. 

The  question  is,  whether  the  abridged  form  sanctioned  by  our 
Legislature  can  be  applied  indiscriminately  to  all  Statutes  render- 
n  g  embezzlement  felonious ;  or  whether  a  person  convicted  under 
such  a  count  can  be  intended  to  have  b«Mi  convicted  under  either 
or  under  both  of  the  Statutes  which  ha^  been  mentioned. 

That  it  can  be  intended  that  such  a  conviction  was  under  the  4 
&  5  Vic.  e.  25,  s.  89  is,  I  think,  evident  Can  it  consistently  with 
such  intendment  be  at  the  same  time  intended  that  the  conviction 
was  under  the  19  Vic.  c.  121,  s.  40!  Or  may  it  be  said  tljat  the 
form  is  a  general  one,  applicable  to  all  felonious  embezzlements, 
and  that  the  conviction  must  have  been  under  one  Statute  or  the 
other,  and  that  it  is  a  matter  of  indifference  under  which  T 

Had  the  form  in  the  Statute  been,  and  had  the  indictment  charged 
that  **  being  a  clerk  &o.  of  &c.,  he  was  as  such  clerk  intrusted  by 
A.  B.  (or  the  Bank  of  Upper  Canada)  with  a  certain  sum  of  money 

to  wit,  the  amount  of  £ ,  of  and  belonging  to  the  said  A.  B. 

(or  Bank)  and  feloniously  did  secrete  or  embezzle  and  abscond  with 
the  money,  or  that  being  such  clerk,  &c.,  he  feloniously  secreted, 
embezzled,  and  absconded  with  a  sum  of  money  entrusted  to  him 
as  such  clerk,  &c. :"  or  had  the  words  **  entrusted  "  and  **  em- 
bezzled" been  alone  used,  and  the  words  <*  secrete"  and  "  abscond" 
been  omitted,  it  might  well  have  been  intended  that  the  case  came 
within  the  special  Act  19  Vic.  c.  121,  s.  40.  Could  it  in  such  an 
event  be  equally  intended  that  it  came  within  the  4  &  5  Vic.  c.  25 
s.  89  T  If  not,  it  would  show  that  the  terms  are  not  identicaL  Had 
the  form  in  the  Statute  used  the  expression  **  entrusted,"  instead  of 
**  receive  for  and  on  account  of;"  and  secrete,  embezzle,  and  ab- 
scond," instead  of  **  feloniously  embezzled"  alone,  it  would  not  have 
so  pointedly  referred  to  the  4  &  5  Vic.  c.  25,  s,  39  as  it  does,  and 
might  have  been  susceptible  of  general  applicati'.n,  rather  than 
the  form  as  it  is.  But  such  arc  not  its  terms.  It  was  contended 
in  England  that  tlie  words  **  received  for  and  in  the  name  and  on 
account  of  the  Englibh  Act  applied  to  money  received  from  as 
well  as  to  money  received  for  the  master,  but  such  a  construction 
has  been  rejected  by  the  Courts,  and  the  true  force  and  meaning 
of  the  Act  held  to  be  that  it  applied  only  to  money  received  from 
third  persons  for  the  master.  Whether  the  term  *'  entrusied"  in 
the  other  act  would  apply  equally  to  either  state  of  circumstances 
no  case  that  I  have  seen  decides. 


There  is  much  room  for  the  argument,  that  as  usual  it  only 
lates  to  cases  in  which  the  money  being  in  the  full  possession  of 
the  master  has  been  entrusted  to  the  clerk  by  the  master  whether 
belonging  to  the  master,  or  belonging  to  another  to  be  lodged  with 
the  master,  and  not  to  cases  in  which  the  money  has  been  '*  entrus- 
ted "  to  the  clerk  by  a  third  person  for  the  master,  and  therefore 
not  in  his  full  possession.  The  Act  being  special  for  the  protec- 
tion of  a  Bank,  may  possibly  warrant  a  more  extended  construe- 
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tion  in  furtherance  of  the  object ;  but  if  it  would,  its  lauguage  has 
not  been  adopted  in  the  indictment  under  consideration. 

I  lay  no  stress  upon  the  want  of  a  conclusion  against  the  form 
of  the  Statute.     I  think  that  the  form  given  by  the  18  Vic.  c.  9:1 
dispenses  with  that,  as  it  also  dispenses  with  an  express  charge 
t>f  larceny^  but  then  the  form  adopts  the  express  language  of  the 
4  &  6  Vic.  0.  25,  8.  89,  so  far  as  it  goes,  and  brings  it  within  the 
rule  that  an  indictment  in  the  terms  of  a  Statute  will  suffice.     (4 
&  5  Vic.  0.  24  s.  47.)  Although  the  form  does  not  contain  all  that 
is  in  the  89th  section  of  that  Act,  it  creates  no  new  law  or  offence. 
It  is  framed  in  reference  to  the  existing  law,  and  to  some  offence 
already  known  to  the  law,  as  embeizlement ;  and  no  such  offence 
is  so  shewn  except  by  reference  to  some  Statute.    And  the  only 
Statute  which  the  form  indicates,  or  in  my  opinion  was  intended 
to  indicate  is  the  4  &  5  Vic.  o.  25,  s.  89.     The  41st  section  of  that 
Act  mentions  another  speecies  of  embezzlement  by  agents  to  which 
the  form  is  clearly  not  adapted.     That  section  makes  the  offence 
a  misdeameanor  only ;  but  renders  the  offender  liable  to  the  same 
punishment  as  under  section  89.     Had  the  present  indictment 
charged  the  offence  in  the  terms  of  the  19  Vic.  c  121  s.  40,  I 
should  have  considered  the  want  of  a  conclusion  contrary  to  the 
form  of  the  Statute  equally  immaterial.     Had  it  concluded  against 
the  form  of  the  Statute,  there  being  two  or  more,  the  question 
would  still  be  the  same,  to  which  must  the  Court  intend  it  to  re- 
late ?     Had  it  concluded  against  the  form  of  the  Statutes,  it  would 
I  apprehend  be  demurrable,  for  uncertainty — the  only  Statutes  on 
the  subject  being  distinct  and  separate  and  not  cumulatiTe ;  but 
eonoluding  against  the  form  of  the  Statute  it  would  not  be  demur- 
rable being  good  on  the  face  of  it,  and  the  enly  question  would  be 
Co  what  Statute  did  it  relate  ?  Had  it  expressly  mentioned  contrary 
to  the  4  &  5  Vic  o.  26  s.  89,  no  doubt  it  would  have  been  good  ; 
but  had  it  concluded  as  against  the  19  Vic.  o.  121,  s.  40,  would  in 
haye  been  equally  valid  ?    This  would  be  presenting  the  question  in 
another  shape,  and  in  my  opinion  the  indictment  would  have  been 
demurrable,  because  it  did  not  follow  the  language  of  the  Statute 
and  saying  it  was  against  the  Statute  without  stating  a  case  that 
came  within  it,  could  not  cure  the  objection. 

As  framed  the  appellant  could  not  have  demurred,  for  the  indict- 
ment is  perfectly  good  on  the  face  of  it  as  under  the  4  &  5  Vic.  o. 
25,  8.  89  at  all  events  (and  there  is  nothing  to  indicate  that  the 
appellant  was  called  upon  to  answer  a  charge  under  any  other 
Statute).  Being  convicted,  suppose  he  had  been  sentenced  to  21 
years*  imprisonment  in  the  Penetentiary,  would  such  a  judgment 
be  bad  in  error  or  appeal  ?  It  certainly  would  unless  it  must  have 
been  intended  that  the  party  was  convicted  mder  the  19  Vic.  e. 
121  s.  40,  which  intendment  would  be  an  inference  drawn  from 
the  sentence  passed,  and  not  from  the  internal  relation  of  the  in- 
cliotment  to  the  Statute.  And  as  a  conviction  under  the  4  k  5  Vic. 
e.  25  s.  89  the  sentence  would  be  illegal  for  excess.  Of  course 
the  sent<*noe  cannot  aid  the  construction,  but  it  might  invalidate  the 
judgment  if  irrespective  of  the  sentence,  the  necessary  intendment 
was  that  the  conviction  was  under  a  Statute  which  did  not  autho- 
rize so  severe  a  punishment. 

The  6  Vic.  c.  27  from  which  the  19  Vic.  o.  121  was  taken  can- 
not affect  the  case.  The  82nd,  83rd,  and  84th  sectioub  of  that  act 
were  also  repealed  by  10  &  11  Vic.  c.  9  s.  22;  and  the  81st  sec- 
tion was  repealed  by  the  18  Vic.  c.  121,  ss,  1  &  40,  on  the  1st 
January,  1857,  previous  to  the  prosecution. 

It  has  been  held  that  when  an  Act  of  Parliament  upon  which 
the  indictment  had  been  framed  was  repealed  after  the  bill  had 
been  found  by  the  Grand  Jury,  but  before  plea,  the  judgment  must 
be  arrested  ;  R.  v.  Denton,  1  Deary  C.  C.  8,  17  Jurist  454,  21  L. 
J.  M,  C.  207.  Also  in  Reg.  v.  Swan,  4  Cox  C.  C.  108,  according 
to  the  marginal  note,  that  where  a  Statute  creating  an  offence  is 
repealed,  a  person  cannot  afterwards  be  proceeded  against  for  an 
offence  within  it  committed  while  it  was  in  operation,  even  although 
the  repealing  Statute  re-enacts  the  penal  clauses  of  the  Statute 
repealed. 

The  19  Vic.  c.  121  and  other  similar  Acts  being  really  private 
Acts,  though  declared  public  and  to  be  judicially  noticed,  the  case 
of  Birkenhead  Docks,  (18  Jurist  883)  may  be  mentioned,  but  I  have 
throughout  considered  this  case  quite  irrespective  of  any  such  dis- 
tinctions. 

The  acUudged  oases  appear  to  me  to  establish 


1st.  That  under  an  ordinary  indictment  for  larceny,  embezzle* 
ment  of  money,  received  by  a  clerk  or  servant  for  or  on  account  of 
his  employer,  and  fraudulently  converted  while  in  transitu  (as  it  is 
termed)  could  not  be  proved,  and  that  although  the  English  Act 
which  is  identical  with  the  4  &  5  Vic.  c.  25  s.  89  made  embezzle- 
ment within  it  a  larceny,  it  was  necessary  to  charge  the  offence 
specially  in  the  terms  of,  as  against  the  Statute,  and  not  at  Com- 
mon Law,  it  not  being  a  Common  Law  offence. 

2nd.  That  an  indictment  as  against  the  4  &  6  Vic.  c.  25  s.  89  is 
not  sustained  in  evidence  by  proof  of  a  larceny  at  Common  Law, 
or  by  proof  of  the  embezzlement  of  money  received  by  a  clerk  for 
his  master  as  distinguished  from  money  received  for  his  master 
from  a  third  person  and  embezzled  before  it  passed  from  the  per- 
sons possession  of  such  clerk,  and  came  to  the  separate  or  exclu- 
sive possession  in  law  of  the  master  and  thenceforth  only  remain- 
ing in  the  charge  or  oustody  of  the  clerk  as  distinguished  from  the 
possession  in  Law. 

That  the  difficulty  arose  originally  out  of  technical  subtlety,  is 
admitted  in  many  cases ;  but  the  distinction,  instead  of  being  ex- 
plained, away  having  been  recognized  both  by  judicial  decisions 
and  by  Statute  has  been  f\illy  established.  And  the  question  pre- 
sented is,  whether  under  an  indictment  charging  the  appellant  with 
having  received  money  for  and  on  account  of  the  Bank  and  felo- 
niously embezzled  the  same,  it  can  be  proved  that  he  received 
money  from  the  Bank  and  afterwards  embezzled  it,  or  it  might  be 
put  less  forcibly  perhaps  as  whether  under  a  charge  of  having  em- 
bezzled money  with  which  he  was  entrusted  for  the  Bank,  it  could 
be  proved  that  he  had  embezzled  money  with  which  he  hab  been 
entrusted  by  the  Bank. 

It  appears  to  me  the  current  weight  of  authority  is  against  the 
proof  received  under  the  allegations  contained  in  the  indictment, 
on  the  gp*ound  of  a  material  variance  between  the  allegation  and 
the  proof.  I  do  not  think  the  Sutute  18  Vic.  c.  92  (which  exclu- 
ding the  forms)  is  taken  in  a  great  measure  from  the  Impl.  Stnt. 
14  &  15  Vic,  c.  100,  can  help  the  case.  The  16th  section  provides 
for  a  result  that  has  not  attended  the  trial  of  this  case,  and  it  re- 
cognizes the  distinction  between  embezzlement  and  larceny  as  res- 
pects the  form  of  indictment.  At  the  same  time  I  doubt  not  there 
may  be  embezzlement  by  a  clerk  or  servant  of  money  received  f^om 
as  well  as  of  money  received  for  the  master.  The  difference  is  that 
in  the  first  case  the  offence  is  a  larceny  at  Common  Law,  when  not 
a  mere  breach  of  trust,  in  which  event  it  may  be  a  question  whe- 
ther the  misapplication  of  the  money  would  strictly  speaking  be 
embezzlement  at  all,  (see  R.  v.  Hawtin,  7C.  &P.  281 ;  R.  v.  Tho- 
ley,  1  Moo.  C.  C.  848,)  and  in  the  second  case  the  offence  however 
fradulent,  would  not  be  a  larceny  or  indictable  at  Common  Law. 
The  19  Vic.  c.  121  s.  40  was  I  suppose  intended  to  extend  the  em- 
bezzling money  entrusted  to  s  clerk  or  servant  to  cases  beyond  the 
Common  Law,  for  it  does  enhance  the  punishment  beyond  that  ap- 
pointed for  larceny,  in  which  respect  it  is  unlike  the  Statute  15 
Geo.  II.  c.  18  s.  12,  and  the  other  acts  for  the  protection  of  the 
Bank  of  England,  which  do  I  believe  enhance  the  punishment 

The  19  Vic.  c.  121  s.  41  prescribes  the  same  punishment  as  the 
4  &  5  Vic.  0.  25  s.  8  does  for  simple  larceny,  that  is  imprisonment 
in  the  Penetentiary  for  any  term  not  less  ^an  two  years,  a  pun- 
ishment inconsistent  in  point  of  extent  with  the  88th  and  99th  sec- 
tions of  the  last  act  respecting  larceny  and  embezzlement  by  clerks 
and  servants  in  which  the  discretion  to  imprison  is  limited  to  14 
years  and  is  not  left  indefinite  as  in  the  8rd  section  and  in  the  41 
section  of  the  19  Vic.  o.  121.  Had  no  punishment  been  specified 
in  the  last  Act  a  question  would  have  arisen  what  sentence  could 
be  legally  passed  upon  a  person  convicted  of  an  offence  declared 
by  Statute  to  be  without  more  (see  4  &  5  Vic.  o.  24  s.  24^  and  the 
remarks  of  Le  Blanc,  J.,  2  Leach  C.  C.  962). 

The  20th  sec.  of  the  18  Vio.»  cap.  92  merely  relates  to  the  des- 
cription of  the  subject  matter  embezzled,  whether  money  or  secu- 
rities for  money,  and  it  provides  that  the  averment  of  money  hav- 
ing been  embezzled,  shall  be  sustained  by  proof  that  the  embezzle* 
ment  was  of  any  thing  constituting  money  as  therein  defined, 
eavlng  the  question  of  what  in  Law  amounted  to  embesslement  as 
it  was  before. 

It  appears  to  me  the  form  in  18  Vic,  c.  92,  is  intended  to  ap- 
ply to  embezzlements,  under  the  4  &  5  Vic,  c.  28  s.  89,  and  that 
under  such  a  form  it  is  not  competent  to  the  Crown  to  prove  » 
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cue  of  embeizlement  of  money  intnisted  to  a  clerk  by  bis  employer, 
M  disttogQished  from  a  case  of  money  reeeived  by  snob  e)erk,  for 
and  on  aooonnt  of  hia  master.  They  are  quite  different  allega- 
tions, requiring  different  forms  of  expression  to  specify,  and  dif- 
ferent kinds  of  proof  to  sustain  tbem.  The  utmost  the  18  Vic,  csp. 
9:2  has  done,  is  to  authorise  a  modified  form  of  indictment  accord- 
ing to  the  circamstances  of  the  case.  The  47th  sec.  says,  ^*  Indict- 
ments may  be  in  the  forme  given,  charging  the  offences  to  which 
they  relate,  and  that  in  offences  not  therein  enumerated,  the  said 
forms  shall  guide  as  to  the  manner  in  which  offences  shall  be 
chargbd,  &c.''  Then  to  what  offence  does  the  form  in  question  re- 
late ?  It  may  be  said  to  embeztUment ;  but  emb^sslement  of  what  ? 
tbe  answer  is  of  money,  &c.,  received  by  a  clerk  for  and  on  ac- 
count of  his  HAster.  If  there  was  a  specific  aubstansive  offence, 
known  to  the  law  as  embezs^ement,  (like  larcen>)  or  if  there  was 
only  one  statute  or  one  state  of  circumstances  or  form  of  expression 
applicable  to  the  offence  of  embezzlement,  there  could  be  no  ques- 
tion to  what  the  form  related,  but  the  term  embezzlement  not  in- 
dicating any  offence  at  Common  Law,  and  being  mentioned  in  dif- 
ferent Statutes,  some  rendering  it  a  felonious  stealing,  othera  aimply 
felonious,  and  others  a  misdemeanor  only,  and  such  Statutes  va- 
rying also  in  the  mode  of  expression  and  in  the  degree  of  the  pu- 
nishment, the  true  meaning  of  the  47th  section,  and  the  propriety 
of  providing  for  modificatioms  in  the  forms  are  apparent 

If  embezzlement  is  only  an  indictable  offence  by  Statute  (as  by 
the  4  &  6  Vic  c.  26,  s.  89)  and  the  nccesei«y  Ihat  formerly  existed 
to  conclude  the  iDdtotment  as  agninst  the  form  of  the  Statute 
shew,  the  consequence  is,  that  one  description  of  embezzlement  is 
provided  against  by  the  4  &  6  Vic,  c.  25,  s.  89,  and  another  by 
the  19  Tic,  c.  121,  s.  40,  and  so  in  other  Acti*,  and  as  the  fotm 
in  18  Tic,  c  92  applies  in  the  language  therein  used,  to  the  for- 
mer statute  only,  it  follows  that  the  offence  as  und^r  the  19  Vic, 
c.  121,  s.  40,  is  one  **  not  enumerated,*'  and  as  to  which  the  form 
was  to  guide  in  charging  it.  But  the  form  having  been  followed 
totidem  verbis  and  not  modified,  it  seems  to  me  that  one  descrip- 
tion of  embenlement  has  been  charged  against  the  appellant,  and 
another  of  a*»ubstantially  different  description  has  b€«n  proved. — 
This  I  take  to  be  contrary  to  the  rulea  of  Criminal  Juiispnulenoe, 
ao  administered  under  tbe  Law  of  England. 

EsTBV,  V.  C. — This  appeal  is  f^m  a  conviction  nnder  the  19th 
Vic.,  cap.  121,  or  the  6  Vic,  cap.  27,  it  is  immaterial  which  ;  and 
both  of  which  acts  relate  to  the  Bank  of  Upper  Canada.  As  it  is  con- 
ceded on  the  one  hand  that  the  conviction  can  only  be  sustained  under 
one  or  other  of  these  statutes,  so  I  think  it  cannot  be  succoasfully 
contended  that  the  evidence  Is  not  sufficient  for  that  purpose.  The 
only  real  question  relates  to  the  form  of  the  indictment,  and 
whether  it  is  properly  framed  as  an  indictment  under  one  or 
other  of  the  statutes  which  have  been  mentioned.  One  oljection 
is  that  it  wants  the  usual  conclusion  c  f  contra  formam  ttatuti,  I 
am  not  quite  satisfied  that  this  conclusion  has  been  dispensed  with 
by  tltc  enactments  which  have  taken  place  on  this  subject;  but 
assuming  that  it  has  the  question  remains  whether  from  the  form 
of  this  indictment  it  can  be  deemed  to  be  an  indictment  under  one 
or  other  of  the  statutes  which  have  been  mentioned,  and  not  rather 
an  indictment  under  4  &  5  Vic,  cap.  25 ;  and  so  not  sufficient  to 
warrant  this  conviction.  It  seems  to  me  that  where  a  statute 
creates  a  new  offence  under  particular  circumstances  without 
which  tbe  offence  would  not  exist,  all  these  circumstances  ought 
to  be  stated  in  the  indictment.  I  have  observed  that  in  all  the 
cases  that  have  been  cited,  ot  indictments  under  statntes,  the  par- 
ticular circumstances  under  which  tbe  statute  enacts  that  the 
offence  shall  arise,  are  minutely  and  precisely  stated.  Surely  the 
prisouer  should  be  able  to  gather  from  the  indictment,  whether  he 
is  charged  with  an  offence  at  the  common  law  or  under  statute,  or 
if  th<*re  should  be  several  statutes  applicable  to  the  subject,  under 
iRh'oh  statute  he  is  charged.  In  the  present  cise  the  indictment 
states  that  the  prisoner  was  a  clerk  in  the  employ  of  the  Bank  of 
Upper  Canada,  and  in  virtue  of  his  office  received  certain  moneys 
on  account  of  the  bank,  and  such  moneys  did  feloniously  embezzle. 
Now  the  proper  construction  of  this  indictment  appears  to  me  to 
]t>e  that  the  moneys  in  question  were  received  from  third  persons. 
The  cooetraction  may  no  doubt  be  strained  so  as  to  cover  the  actual 
facts,  but  it  would  bo  by  departing  from  tbe  plain  and  ordinary 
maaning  of  the  words.    It  seems  lo  me  that  an  indictment  under 


this  statute  onght  to  state  that  the  moneys  or  effects  embezzled 
were  entrusted  to  the  clerk  by  the  bank  without  which  ciicnn* 
stance  the  offence  created  by  the  statute  could  not  arise.  The 
provision  in  the  statute  4  &  5  Vic,  cap  24,  sec.  47,  is  to  tha 
effect  that,  after  verdict  it  shall  be  sufficient  if  the  offence  bo 
described  in  the  words  of  the  act  creating  it.  It  does  not  appear 
to  me  to  dispense  with  the  necessity  of  stating  the  circumstanoea 
under  which  the  offence  was  committed,  and  without  which  it 
could  not  have  been  committed.  Neither  I  think  can  the  form  of 
indictment  given  in  the  appendix  to  the  18  Vic,  cap  92,  sec  47^ 
help  the  case.  That  appears  to  me  to  be  the  form  of  an  indict- 
ment for  embezzlement  under  the  4  &  6  Vic,  cap.  25.  It  is  im- 
possible that  the  Legislature  could  intend  that  that  form  should 
apply  to  all  the  diversified  cases  of  embezzlement  which  might  be 
created  by  subsequent  statutes,  under  every  variety  of  circum- 
atinces.  Suppose  the  prisoner  in  the  present  case  to  have  been 
authorised  to  receive  moneys  on  account  of  the  Bank  as  well  as  to 
pay  them,  and  that  he  had  received  moneys  on  account  of  the  bank 
from  third  parties  and  embezzled  them  as  well  as  committed  the 
offenoe  of  which  from  the  evidence  he  appears  to  have  been  guilty. 
He  could  not  tell  from  this  indictment  with  which  offence  he  wa» 
charged,  or  rather  he  would  conclude,  and  it  appears  to  me  would 
prop«*rly  conclude,  that  he  was  charged  only  with  the  offence  of 
embezzling  moneys  which  he  had  received  from  third  parties.  I 
have  looked  at  all  the  cases  that  were  cited,  and  have  read  the 
Judgments  that  were  delivered  in  the  Court  below,  with  much 
attention.  It  is  with  much  diffidence  that  I  venture  to  differ  from 
them,  but  after  the  best  consideration  that  I  have  been  able  to  give 
to  the  case,  I  think  that  this  indictment  must  be  regarded  a&  an 
indictment  for  embezzlement  under  4  A  5  Vic,  cap.  25,8.  89,  which 
it  is  conceded  that  tbe  evidence  is  insufficient  te  sustain,  and 
therefore  that  this  conviction  must  be  reversed. 

Spuaooi,  V.  C. — The  evidence  given  upon  the  trial  was  of  an 
offence  made  penal  by  the  Upper  Canada  Bank  Act  5  Vic,  cap. 
27,  continued  by  19  Vic,  cap.  121. 

The  essence  of  this  offenoe  is  that  the  prisoner  being  a  servant 
of  the  Bank,  and  in  that  capacity  intrusted  by  the  bank  with  any 
bill,  note,  money  or  security,  secretes,  embezzles  or  absconds  with 
the  same. 

The  offence  created  by  4  &  6  Vic,  cap.  26,  sec  89,  is  a  different 
offence  though  of  the  like  nature,  and  applies  generally  to  all 
clerks  and  servants,  and  consists  in  any  clerk  or  servant  or  person 
employed  as  such  receiving  or  taking  into  his  possession  by  virtue 
of  such  employment  any  cha  tel,  money  or  valnaUe  security  for  or 
in  the  name  or  on  the  account  of  his  master,  and  fraudulently 
embezzling  the  same  or  any  part  thereof,  and  it  is  enacted  that 
every  such  offender  shall  be  deemed  to  have  feloniously  stolen  the 
same  fl-om  his  master. 

The  indictment  uf  on  which  the  prisoner  is  convicted  is  accord- 
ing to  the  form  given  by  Stot.  18,  Vic,  cap.  92,  under  the  head 
of  "Embezzlement."  It  needs  but  to  read  that  form  with  the 
89th  section  of  the  4  &  5  Vic,  to  see  that  it  is  a  form  given  to 
describe  the  offenoe  created  by  that  section  of  the  Act. 

At  that  date  certainly  if  was  felony  in  a  Bank  servant  to  embez- 
zle moneys  entrusted  to  him  as  such  by  the  bank ;  that  was  one 
species  of  embezzlement,  and  the  statute  giving  the  power  as  well 
as  the  statute  creating  the  offence  designates  by  the  term  embez- 
zlement the  offence  created  by  4  &  5  Vic,  to  which  I  have  referred. 

Two  questions  seem  to  present  themselves,  as  to  the  form  of 
indictment  under  which  this  conriction  has  been  had  :  one,  whether 
the  form  given  by  the  statute  is  by  the  statute  made  sufficient  to 
describe  the  offence  of  embezzlement  of  whatever  t^pe  or  descrip- 
tion of  embezzlement  the  offence  may  consist,  for  if  so  it  muat  I 
apprehend  be  held  sufficient,  although  it  may  describe  one  or  more 
species  of  the  offence  rerj  inaccurately;  the  other  question  is 
whether  this  indictment  does  in  sufficient  and  appropriate  terms 
sets  forth  the  offence  of  which  eridence  has  been  given  against  the 
prisoner. 

As  to  the  first  point,  t  think  that  the  forms  are  given  as  guides 
to  simplify  forms  of  indictment  The  47th  section  says, — *'  In- 
dictments may  be  in  the  following  forms  in  charging  the  of- 
fences to  which  such  indictments  severally  relate ;  and  in  offences 
not  enumerated  herein  the  said  forms  shall  guide  as  to  the  manner 
in  which  offences  shall  be  charged,  &c."   It  cannot  be  contended  1 


1858.] 


LAW    JOURNAL. 


189 


think  that  the  forms  giyea  are  intended  to  apply  to  cases  to  which 
they  are  not  applicable,  so  as  to  misinform  a  prisoner  as  to  the 
■ature  of  the  offence  with  which  he  stands  charged.  If  upon  read- 
ing a  form  we  find  that  its  language  points  to  an  offence  differing 
substantially  from  the  one  committed,  we  have  not  I  think  the  aid 
of  the  statute  for  saying  that  form  may  be  adopted.  It  is  true 
that  the  language  of  the  47th  clause  is  that  in  "offences  not 
enumerated  '^  the  forms  given  ehall  guide,  and  that  "  embeixle- 
ment"  is  one  of  the  offences  enumerated,  and  that  but  one  form  i 
given  for  that  offence ;  but  it  is  clear  that  the  use  of  the  forms 
given  is  discretionary  with  the  person  framing  the  indictment,  and 
I  think  it  is  dear  also  that  one  description  of  embesilement  only 
was  contemplated  by  the  Legislature  as  ai^llcable  to  the  form 
jgiven — because  the  form  follows  the  statutory  description  of  one 
species  of  embezslement,  and  because  the  statute  in  which  the  fonn 
is  given  in  the  16th  section,  that  same  species  of  embezzlement  is 
referred  to,  and  that  only,  and  it  is  net  strange  that  it  should  be 
80,  for  while  that  described  was  created  for  the  protection  of  the 
whole  community,  the  other  was  for  the  protection  of  two  or  more 
chartered  banks,  and  is  contained  not  in  any  Statute  of  Criminal 
Law,  but  only  in  Bank  incorporaUcn  Acts. 

Upon  the  second  point  I  think  that  this  indictment  so  far  from 
properly  describing  the  offence  of  which  evidence  has  been  given, 
^oes  not  describe  that  offence  at  all,  but  a  different  offence. 

It  may  be  said  indeed  that  a  Bank  clerk  entrusted  with  moneys 
by  a  bank  dees  in  a  sense  receive  such  moneys  for  and  on  account 
of  the  bank,  but  no  person  desiring  to  use  language  intelligibly 
would  describe  the  one  in  words  used  for  the  other.  The  plain 
natural  meaning  of  the  language  of  the  4  &  5  Yic,  and  following 
it  of  this  indictment  is  that  it  speaks  of  moneys  received  by  a  clerk 
t>r  servant  from  third  persons  for  his  employer.  The  plain  natural 
meaning  of  the  Bank  Acts  is  that  they  speak  of  moneys  received 
from  the  bank  itself  by  the  servant  of  the  bonk,  moneys  with 
which  be  is  in  that  way  intrusted  by  the  bank ;  two  things  essen- 
tially different  OS  I  think  and  which  cannot  be  appropriately 
described  in  the  same  terms  at  least  with  that  plainness  which  is 
necessary  in  the  description  of  a  criminal  offence.  If  in  this  I  am 
wrong  it  fellows  I  think  oe  a  necessary  consequence  that  the  4  & 
6  Vic,  created  the  same  offence  as  by  the  Bank  Acts  was  created 
afterwards.  And  it  was  by  that  statute  made  a  felonious  stealing 
for  any  clerk  or  servant  whether  employed  by  a  bank  or  otherwise, 
to  secrete,  embezzle  or  abscond  with  moneys  or  securities  entrust- 
ed to  him  by  his  employer ;  for  if  the  words  of  this  indictment 
describe  that  offence,  that  statute  neeeeearily  desoribed  it  also,  for 
the  two  indisputably  described  the  same  U^ing.  I  speak  under 
correction^  but  I  believe  that  the  89th  clause  of  4  &  6  Yic,  has 
never  been  so  interpreted,  that  there  has  been  no  conviction, 
perhaps  ne  indictment  under  it  for  an  offence  of  the  nature  created 
by  the  Bonk  Acts.  I  may  add  that  the  provision  in  the  Bank 
Acts  was  of  course  essentially  unnecessary  if  the  offence  had 
already  been  created  by  4  &  6  Yic.  And  the  Legislature  may 
be  said  te  have  stultified  itself  by  enacting  in  regard  to  Bank 
clerks  and  servants  particularly  that  which  was  olnody  the  law 
with  regard  to  all  clerks  and  servants. 

The  clause  in  the  Bank  Acts  is  pretty  good  evidence  that  in  the 
contemplation  of  the  Legislature  ^e  offence  thereby  made  crimi- 
•lal  was  not  previously  a  criminal  offence. 

My  opinion  therefore  is  that  the  indictment  does  not  charge  the 
offence  of  which  evidence  has  been  given  at  the  trial,  and  that  the 
judgment  of  the  Court  below  refusing  the  prisoner's  application 
for  a  new  trial  should  be  reversed. 

It  is  not  necessary  that  I  should  express  any  opinion  as  to 
whether  the  indictment  is  not  defective  for  not  oonduding  contra 
formam  ttcUuii,  I  have  however  conaidered  the  point,  and  inas- 
much as  the  statute  18  Yic,  cap.  92  gives  a  a  form  of  indictment 
for  embesilement,  an  offence  created  by  statute  (its  being  a  differ- 
ent Statute  con  make  no  difference)  with  the  conclusion  contra 
/ormam,  I  incline  to  think  the  absence  of  that  conclusion  was  a 
defect  But  for  the  form  given  I  ehould  doubt  whether  consis- 
tently with  the  English  decisions  that  conclusion  has  been  dis- 
pensed with  by  any  Provincial  enactment 

I  have  examined  the  authorities  to  which  we  were  referred  In 
argument,  and  ohoold  have  been  prepared  to  sustain  the  conviction 
if  the  indictment  hod  been  proper,  upon  the  facts  set  forth  in  the 


*'  statement  of  case  " — submitted  to  the  Court.  I  think  there  is 
nothing  in  the  supposed  intention  of  the  prisoner  to  return  the 
money  or  the  same  amount  of  money  to  the  Bank,  or  rather  his 
speculation  that  he  would  be  enabled  by  the  return  of  the  money 
(supposing  that  he  had  lent  the  whole  of  it)  to  replace  the  amount 
of  it.  The  false  entry  as  to  the  £1489  15s.,  I  think  made  the 
offence  complete :  Hall's  case.  Buss.  &  R.  468  ;  the  Qoeen  against 
Ooodenough,  6  Cox  C.  C  206,  and  the  cose  oC  the  Queen  against 
Trebilcock;  4  Jur.,  N.  S.,  123,  are  against  this  olyection.  My 
opinion  is  also  against  the  objection  that  it  was  necessary  to  prove 
the  taking  by  the  prisoner,  of  some  particular  amount  from  the 
moneys  entrusted  to  him.  It  appears  from  the  '*  statement  of 
case  **  that  he  misappropriated  **  large  sums  of  mon^,"  and  that 
the  £1489  15s.  was  only  apart  of  his  deficiencies;  that  sum  I 
suppose  was  fixed  upon  because  of  the  false  entry  in  regard  to  it. 
It  is  clear  I  think  that  if  the  evidence  had  been  of  a  deficiency  of 
that  precise  amount,  and  a  false  entry  to  cover  it,  it  would  have 
been  sufiicient  for  conviction,  and  it  seems  to  me  immaterial  what 
became  of  the  difference  between  that  amount  and  the  actual 
deficiency.  It  may  be  that  that  also  was  embezzled  or  it  may  be 
that  the  prisoner  could  not  account  for  it  so  as  to  shew  it  not 
embeszled.  The  fact  remains  that  he  was  deficient  in  and  em- 
bezzled that  amount — involving  the  fact  that  moneys  to  that 
amount  had  been  in  his  hands  and  were  not  forthcoming.  To 
require  proof  of  more  would  render  conviction  impossible  unless  the 
prisoner  chose  to  confess  in  what  particular  sums  he  had  token 
the  moneys  entrusted  to  him  from  the  bonk  safe  for  his  own  pur- 
poses. 

The  point  appears  to  be  settled  by  the  case  of  the  Queen  v. 
Wright,  reported  among  the  Crown  oases  reversed,  in  the  current 
vcume  of  the  Jurist^  p.  813.  There  the  prisoner  was  local  agent 
of  a  Banking  Company,  and  admitted  the  taking  of  money  to  the 
amount  of  £8021  9s.  9d.  He  was  indicted  for  larceny  *nd  the  Jury 
found  him  guilty  of  larceny  as  a  clerk,  in  having  stolen  sonxe 
moneys  received  from  customers  which  had  before  such  stealing 
been  placed  in  the  bank  safe  and  included  in  the  monthly  accounts 
ftimished  by  him.  It  was  objected  that  to  establish  the  Lirceny  it 
was  necessary  to  prove  a  specific  taking  of  some  specific  amount  at 
a  particular  time,  and  the  ol^ection  was  overruled. 

It  was  thereupon  directed  by  the  Court  of  Appeal  that  the  order 
of  the  Court  of  Queen's  Bench  refusing  a  new  trial  be  reversed, 
and  that  the  rule  for  setting  aside  the  verdict  and  for  granting  a 
new  trial  be  made  absolute;  and  that  the  judgment  passed  upon 
the  appellant  be  vacated  and  the  prisoner  be  remanded  to  the 
same  custody  and  be  detained  upon  the  same  warrant  and  autho- 
rity as  before  the  verdict  was  rendered,  until  therefrom  discharged 
by  due  course  of  law.* 


GENERAL    CORRESPONDENCE. 

Tq  the  Editor  a  of  the  Lav  Journal. 

Toronto,  7th  July,  1858. 

Gentuiien, — I  soe,  from  the  last  number  of  your  able  pub- 
lication, that  the  Court  of  Appeal  has  given  judgment,  grant- 
ing a  new  trial  to  Cummins,  the  bank  robber  ;  and  I  also  see 
that  there  was  a  difference  of  opinion  among  the  Judges  who 
delivered  judgments  in  the  case. 

Where  is  a  person  to  look  for  a  report  of  the  judgments  of 
the  Court  of  Error  and  Appeal  ?  Whose  duty  is  it  to  report 
the  cases  decided  in  that  court?  Is  it  the  duty  of  Mr.  Grant, 
or  is  it  the  duty  of  each  reporter,  to  follow  the  appeals  from 


*  The  Chief  Justice  of  Upper  Canada  concurred  with  the 
miyority  of  the  Court  in  granting  a  new  trial ;  but  Mr.  Justice 
Bums  dissented.  Justices  McLean  and  Hagarty,  being  stock- 
holders in  the  Bank  of  Upper  Canada  declined  to  take  any  part  in 
the  case.  Mr.  Justice  Biehards,  not  having  been  present  at  the 
argument,  also  declined  to  give  judgment 
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decisions  of  his  own  court  into  Appeal  ?  How  is  this  ?  It 
would  appesr  that  what  is  everjbudj's  business  is  nobody's 
business;  and  that  where  there  are  three  reporters  hand- 
sonielj  paid  for  the  little  they  do  in  superintending  the  publi- 
cation of  cases  reported  bj  the  judges  themselTes,  they  are  all 
so  boflj  doing  the  little  which  they  profess  to  do,  that,  between 
them,  the  most  important  decisions  in  Canada  arc  not  at  all 
reported.  Hoping  you  will  insert  this  communication,  and 
by  doing  so  draw  the  attention  of  the  profession  and  of  those 
in  authority  to  the  matter  in  question, 

I  am.  Gentlemen, 

With  great  respect. 

Your  obedient  servant, 

Emquirkr. 


(The  decisions  of  the  Court  of  Error  and  Appeal  are  not,  as 
a»  rale,  reported.  Whether  it  is  the  fault  of  the  reporters 
jointly  or  severally,  we  are  enable  to  state.  The  remedy  is 
under  s.  5  uf  18  Vic.  cap.  128,  in  the  hands  of  the  Law  Society, 
which  body  ought,  we  think,  to  do  something  in  the  premises. 
It  is  a  disgrace  that  the  most  important  decisions  of  our  courts 
are,  as  soon  as  pronounced,  thrown  aside,  instead  of  being 
published  for  the  information  of  the  entire  profession.  In 
other  columns  we  publish  the  judgments  delivered  in  the  The 
Quetn  v^  Cummingi, — Eds.  L,  J,] 


1.  A.,  being  indebted  to  sundry  persons,  assigns  his  stock  in 
rade  and  persoi)aI  property  generally  to  two  of  bis  creditors, 
or  the  benefit  of  all  others  who  may  execute  the  same  within 
a  number  of  days  therein  limited,  upon  the  usual  trusts ; 
notice  of  which  is  duly  inserted  in  one  of  the  newspapers 
published  in  the  city  where  assignor  resides. 

Is  this  an  assignment  existing  at  and  supported  by  common 
law,  and  requiring  neither  registry  nor  affidavit  of  bargain, 
being  totally  independent  of  20  Yic,  cap.  3 ;  or  does  it  come 
within  the  meaning  of  that  statute,  or  any  other,  and  require 
to  be  registered,  with  an  affidavit  of  the  assigneesr  or  one  of 
them,  in  the  Coanty  Court  Office,  similar  to  a  chattel  mort- 
gage, to  render  it  valid  T 

2.  Supposing  the  property  assigned  to  be  both  real  and 
personal. 

What  is  the  proper  coarse,  and  what  registry  if  any  ia 
necessary  to  support  it? 

I  am  inclined  to  think  that  the  assignment  just  mentioned 
s  independent  of  the  statute,  and  requires  neither  affidavit 
nor  registry.  And  as  to  the  second,  that  it  should  be  legie- 
tered  as  to  the  real  and  left  alone  as  to  the  personal  property. 

Youre  truly, 

A  SUBSCXIBXK. 


^0  the  Sdiiors  of  the  Law  Journal, 

Holland,  16th  July,  1858. 

Ths  Maqisvbatb'b  Manual,  Journal  No.  7. — Apprthenaum 

ioithofit  a  Warrant, 

GxNTLiifKN, — A  case  of  "false  imprisonment''  against  a 

eonstable  for  the  arrest  of  plaintiff,  on  charge  of  felony,  wiihaui 

warrant,  tried  on  the  Northern  Circuit,  England,  was  decided 

in  favour  of  defendant,  in  consequence  of  the  law  in  a  case 

cited  from  Henry  Blackstone's  Reports,  the  name  of  which  1 

am  unaoquainted  with,  bat  believe  it  to  be  very  important 

Gentlemen,  yours,  most  obediently, 

Hbitrt  CARnWlLL. 


[We  can  find  no  such  case  in  Henry  Blackstone  as  that 
alluded  to  by  our  correspondent.  The  mpst  important  case 
of  the  kind  lately  decided  is  The  Queen  v.  Lights  27  Law  Journat, 
Mag.  Cas.  p.  1,  in  which  it  is  laid  down,  in  general  terms, 
that  a  constable,  as  a  conservator  of  the  peace,  in  common 
with  all  BfiT  Msjesty's  subjects,  may  apprehend  a  person  who 
there  is  reasonable  ground  of  supposing  is  about  to  commit  a 
breach  of  the  peace ;  and  that  a  constable  who  witnesses  an 
assault  has  authority  to  arrest  the  offender  at  the  time  of  the 
assault,  or  as  soon  after  as  he  conveniently  can,  not  only  to 
prevent  a  breach  of  the  peace,  but  where  his  object  is  to 
secure  the  man  for  the  purpose  of  taking  him  before  a  magis- 
trate.— ^Ens.  L,  /.] 

To  the  EditoTM  ef  the  Law  JoumaL 

London,  C.  W.,  17th  July,  1858. 
GiNTLivxir, — Please  answer  the  enclosed  questions  through 
^e  i^aluable  oulumns  of  your  Journal. 


[Our  Correspondent  is  referred  to  laylor  v.  Whiiiemore  tt  alf 

10  U.  C.  Q.  B.  440;  Eewardr.  MitcheUetal,  lb.  535;  and  lb. 

11  U.  C.  Q.  B.  625 ;  a  perusal  of  which  cases  will  put  him  in 
possession  of  all  the  information  he  desires. — Ens.  L,  /.] 


lb  the  Editors  of  the  Law  JoumaL 

Gentlxmsr, — I  feel  very  much  the  want  of  some  table  or 
list  of  offences,  showing  at  a  glance  what  offences  are  punish- 
able at  law ;  what  casee  may  be  summarily  disposed  of  before 
magistrates,  and  the  number  ef  Justices  of  the  Peace  required 
for  adju(ncation ;  what  cases  must  be  sent  to  sessions  or 
assises ;  and  the  nature  and  amount  of  punishment  that  may 
be  inflicted  in  each  case.  This,  with  references  to  the  statutes 
giving  the  authority,  would  greatly  facilitate  the  duties  of 
magistrates,  and  save  them  from  running  into  error,  or  from 
the  painful  position  of  not  knowing  what  to  do. 

I  write  that  the  want  may  be  known,  for  Mr.  Keele's  book 
does  not  supply  it.  and  that  some  gentleman  competent  for  the 
task  would  undertake  the  preparation  of  a  table  such  as  I 
speak  of.  I  am  satisfied  a  large  edition  could  be  sold,  and  I 
trust  there  will  be  found  sufficient  spirit  to  undertake  it. 

Yours, 

A  J.  P.   OF  FOUBTXBir  TSARS  STANDING. 

July  21, 1858. 


Township  Clerk's  Office, 
Baden,  July  19th,  1858. 

To  ike  EdUore  of  (he  Lam  JoumaL 
GiNTLSviN, — I  hope  yon  will  e;[cuse  me  for  troubling  yoa 
with  this  letter ;  I  do  so  with  a  view  to  obtain  some  informa- 
tion on  a  matter  in  question,  and  will  you  be  kind  enough  to 
I  inform  me  wlmt  can  be  done  under  the  following  circum^ 
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stances : —  A  Path  Master  in  07i«Road  division,  asking  another 
Path  Master  in  a  second  or  another  Road  division,  for  Gravel 
to  gravel  the  road  in  the  Jirsi  road  division,  the  Path  Master 
of  the  second  road  division  refusing  the  same  to  the  Path  Mas- 
ter of  the  first  road  division,  on  the  ground  that  the  Becond 
road  division  has  not  gravel  enough  to  gravel  its  own  road — 
and  thereupon  the  Path  Master  of  the  first  road  division  ap- 
plied to  the  Municipality  of  the  Township,  and  the  said  Muni- 
cipalitj  granted,  that  the  Path  Master  of  the  first  Road  Divi- 
sion should  take  gravel  out  of  the  second  road  division,  for  the 
use  of  the  first  road  division,  although  the  second  road  division 
is  short  in  gravel,  and  the  Municipality  bought  sufficient 
gravel  for  the  use  of  said  first  road  division,  but  it  is  a  little 
farther  to  haul  than  what  the  gravel  can  be  got  in  second  road 
division,  and  after  the  gravel  is  carried  away  from  the  second 
road  division,  the  second  road  division  is  obliged  to  draw  the 
gravel  back  again  from  the  bought  gravel,  at  a  distance  as  far 
again  as  the  first  road  division  h  is  to  draw  it  from  the  same 
place  as  the  bought  gravel,  which  is  another  defence  that  was 
set  up.  The  Path  Master  of  the  second  road  division,  under  the 
authority  of  the  law  and  in  the  discharge  of  his  official  duty, 
forbid  both  the  council  and  the  Path  Master  of  the  first  road 
division,  to  take  or  carry  away  any  gravel  from  bis,  the  se- 
cond road  division,  as  he  considered  that  neither  the  council 
nor  the  Path  Master,  has  any  right  or  anything  to  do  or  to  say 
in  the  road  division  to  which  he  is  Path  Master,  oonoerning 
any  work  or  materials  whatever,  so  long  as  he,  the  Path 
Master,  lives  up  to  his  instructions  which  he  received  to  laj 
out  statute  labour.  The  above  are  all  plain  facts,  and  much 
more  could  be  said  on  the  subject  The  point  in  question 
u  this  : — has  a  Path  Master  in  one  division  a  kwful  right  to 
go  into  another  Path  Master's  division,  to  carry  or  take  away 
■tone,  sand,  gravel,  or  earth,  or  an  j  other  material,  or  obstruct- 
ing the  road  in  any  other  way,  shape  or  foim,  such  as  cutting 
up  the  road  by  drawing  gravel,  or  digging  holes  along  the 
side  of  the  road  fur  taking  out  sand  or  earth  to  fill  up  yards  or 
gardens  (or  as  the  case  may  be).  Now,  Gentlemen,  will  you 
be  good  enough  to  give  me  your  opinion  to  the  foregoing 
transaction,  as  the  same  will  be  very  interesting  to  parties, 
and  very  important  to  your  obedient  servant,  as  oasee  of 
similar  nature  may  occur. 

I  am,  Gentlemen,  yours  very  respectfully, 

MicRABL  Mtzm,  TownMp  Clerk, 


[We  are  not  aware  of  any  general  enactment  regulating  the 
duties  of  Path  Masters.  The  4  &  5  Vic ,  cap.  2,  s.  5,  which 
formerly  did  so,  is  repealed  by  18  Yic,  c.  77.  The  Path  Mas- 
ter is  now,  so  far  as  we  understand  the  law,  an  officer  of  the 
Municipality  and  bound  to  discharge  such  duties  as  may  be 
prescribed  by  th^  Municipality  (12  Vic,  cap.  81,  8.  31,  eab 
88.  5  and  6).— Eds.  L.  J.] 

lb  (he  Ediion  of  the  Law  JoumaL 

Perth,  21st  July,  1858. 
GiNTLBMBN, — IIow  is  the  sheriff  to  execute  a  writ  of  reple- 
vin, issued  to  replevy,  say,  ten  bushels  of  wheat,  which  the 
detendftDt  has  taken  and  mixed  up  with  ft  thousand  boahela 


of  his  own  wheat?  The  plaintiff  knows  this;  shows  the 
heap  of  wheat  to  the  sheriff,  and  tells  him  to  replevy  his  ten 
bushels.  Can  the  sheriff  just  measure  out  ten  bushels  of 
wheat  from  the  heap,  and  replevy  it  to  the  plaintiff?  If  so, 
how,  on  the  trial,  will  the  plaintiff  prove  property ;  that  is 
how  identify  the  wheat  ?  Would  the  act  of  defendant  estop 
him  from  calling  on  plaintiff  to  identify  T 

Oblige,  yours  truly, 


[Since  the  passing  of  14  &  15  Vie.  cap.  64,  the  action  of  re 
plevin  is  commenced  by  the  issue  of  a  writ,  the  form  of  which 
is  given  in  the  Act.  The  sheriff  is  not  to  serve  a  copy  of  the 
writ  of  replevin  on  the  defendant  until  he  shall  have  replevied 
the  property  therein  mentioned,  or  until  he  shall  have  replevied 
some  pari  thereof;  and  cannot  replevy  the  residue,  by  rtokcn  of 
the  same  having  been  eloigned  out  of  his  bailiwick  by  the  defen- 
dant, or  by  reason  of  the  same  not  being  in  the  possession  of 
the  defendnnt,  or  of  any  person  for  him.  (s.  1.)  Were  we  to 
adhere  to  the  strict  letter  of  this  provision,  replevin  would  not 
lie  in  the  case  suggested  by  our  correspondent  And  though 
not  free  from  doubt,  our  opinion  is  that  such  would  be  the 
construction  put  upon  the  enactment  by  the  courts.  We  have 
not  been  able  to  find  any  decided  case  leading  to  a  conclusion, 
either  one  way  or  the  other,  though  we  have  with  much  care 
consulted  the  reports.  Should  any  of  our  readers  be  able  to 
throw  additional  light  upon  the  point,  we  shall  be  too  happy 
to  be  put  in  possession  of  their  views. — Eds.  X.  /.] 

MONTHLY     REPERTORY. 


COMMON  LAW. 


EX. 


Cnmiivs  T.  BiftKKT  as  OoaDoir. 


Feb.  1. 


County  Court — Reference  of  matter  of  account  to  Judye^Duty  of 

Judge — Order  referring, 

A  County  Court  Judge  to  whom  mi^tter  of  account  is  referred 
by  a  Judge's  order,  is  bound  to  obey  the  order,  whether  the  mat- 
ter referAd  be  mere  accouot  or  not  A  Judge  at  Cbumbers  made 
an  order  referring  an  aotion  for  delapidatioo,  in  which  the  defend- 
MOt  had  paid  money  into  Court,  and  the  plaintiff  had  replied  dam- 
ages ultra,  to  the  Judge  of  the  County  Court  of  Esctex. 

{n  Essex  there  are  many  districts  of  the  County  Court,  and 
several  Judges  who  have  jurisdiction  la  different  districts.  The 
premises  with  reference  to  which  the  action  was  brought  were 
situate  in  the  C.  District,  over  which  Mr.  G.  had  jurisdiction. 

Held^  first,  that  the  order  was  properly  made,  as  the  question 
was  one  of  mere  account  Secondly,  that  it  appeared  sufficiently 
by  the  order  that  Mr.  G.  was  the  Judge  to  whom  the  matter  was 
referred. 

A  Judges  order  referring  an  action  to  the  arbitration  of  a  County 
Court  Judge  on  the  ground  that  it  is  a  matter  of  mere  account  is 
subject  to  review  by  the  CourL 


Iff  ni  GOODS  or  John  PascrvAL  Willmott, — (Dioi48sn.} 
Wdl — Memorandum — Codical — Incorporation. 

A  executed  his  will  in  February,  and  a  codicil  on  the  same  paper 
in  December ;  below  the  signature  to  the  will,  and  befote  the  com- 
mencement of  the  oodioil,  there  was  a  memorandum  deposed  by 
the  drawer  of  the  will  to  have  been  written  on  the  paper  before  the 
execution  of  the  will. 

Bel't,  that  as  the  codicil  referred  merely  to  the  will,  such  mem- 
morandtun  was  not  entitled  to  probate. 
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Ik  bk  Goods  or  Thomas  Cadtwold,  (DiciAiTar  2.sid.) 
Will — Marriage  and  birth  of  a  child — Revocation. 

A.  in  1828  made  a  will  prior  to  and  in  contemplation  of  marriage 
providing  for  his  intended  wife,  (whom  he  had  made  an  executrix) 
and  for  the  issue  of  such  marriage. ' 

Meldf  that  the  marriage  which  came  together  with  the  birth  of 
a  child  operated  as  a  rcTocation  of  such  will. 


Latham  &  Du  v.  Woolbb&t.  Jan.  20,  28. 

Will — Jiespontive  dlltgation —  Undue  influence — Incapacity. 

The  odmisMon  of  a  refponeiTe  allegation,  pleading  the  pergonal 
testamentary  history  of  the  testatrix;  that  her  husband  had  by 
undue  influence  procured  from  her  Tarious  prior  wills  in  his  favor 
and  had  procured  the  will  in  question  at  a  time,  when  by  reason 
of  extreme  illness  she  had  not  testementary  capacity,  was  opposed. 

Held,  that  the  earlier  part  of  the  allegation  though  in  itself  ad- 
missible, as  not  affecting  the  issue,  would,  if  taken  together  with 
the  averment  of  incapacity,  be  such  evidence  as  a  judge  could  not 
with  propriety  withdraw  from  the  consideration  of  a  jury  at  a  trial 
of  the  present  istne,  and  fehouM  therefore  be  admitted. 

Im  bx  goods  or  Sophia  Htndbbson  Ludlow,  Sfinstxb 

(deceased).  Feb.  27. 

Administration  with  WUl  annexed — Retiduary  clause-^ Construction 

— •*  Things.'* 

In  a  will  which  contained  specific  bequests  of  several  articles  of 
plate,  furniture,  &c.,  the  last  specific  bequest  being  that  of  £30. 

Ileld^  that  a  bequest  to  R.  8.  of  **  the  residue  of  my  things,'* 
would  not  entitle  R.  8.  to  a  grant  of  administratioii  as  resudiary 
legatee.  

C.  P.    £x  Pabtb  Evbbsfibld. — In  thb  mattbb  op  thi  plaiht  op 
Eyebsfield  y.  Newman  and  anothbb.        April  22. 

County  Court — Prohibition — Judge's  order  for  Statement  of  ground. 

A  Judge's  order  for  a  writ  of  prohibition  need  not  shew  on  the 
face  of  such  order  the  ground  upon  which  the  County  Court  is  with- 
out jurisdicUon. 


C.  P.     SrANSFiBLD  BT  AL,  (Assignees  of  Thomas    White^)  v.  The 
Mayob  and  Cobpobation  op  Pobtsmouth.  Feb.  9. 

Landlord  and  tenant — Covenant  as  to  removal  of  fixtures — 

Construction. 

The  defendant  let  to  the  bankrupt  certain  premisesi  upon  which 
he  covenanted  to  erect  fixtures  for  ship  building,  and  to  leave 
them  at  the  end  of  the  term  :  provided  that  this  covenant  was  not 
to  include  any  fixtures  other  than  ship  building  fixtures,  which  he 
might  erect  during  the  term :  provided  also,  that  in  case  the  lessee 
became  bankrupt,  the  plaintiffs  might  re-enter  and  take  possession 
of  the  shipbuilding  fixtures.     The  lessee  became  bankrupt 

Beld,  that  the  asst  gnees  were  under  these  provisions  entitle 
to  the  posaession  of  the  premises  for  a  reasonabletime  in  order  tod 
remove  the  fixtures  other  than  shipbuilding  fixtures. 


EX.  Jan.  16.  18. 

YosB  V.  The  Lancasribb  axd  Yobxshibb  Railway  Company. 

Master  and  servant — Negligence, 

Where  a  servant  in  the  ordinary  course  of  his  employment  is 
killed  by  the  negligence  of  one  who  is  not  his  employer,  his  widow 
may  maintain  an  action  against  the  latter. 


C.  P. 


AprUl^ 


HOLLINOHAM  Y.  HbAD. 

Bndsnce — Irrelevancy, 

In  an  action  for  goods  sold  and  delivered,  the  defence  being  that 
they  were  not  to  be  paid  for  except  in  a  certain  event  which  had 
not  happened,  evidence  is  inadmissable  to  shew  that  the  plaintiff 
hhf*  before  made  similar  contracts  on  similar  terms. 

Quoere — If  the  plaintiff  oould  be  asked  such  a  question  with  a 
view  to  testing  his  memory  or  his  credit. 

EX.  C.  LiNDua  v.  Mblbosb,  it  al.  Feb.  28. 

Joint  Stock  Companies — Promissory  note  mods  by  ih»  Direetors  of  a 
Joint  Stock  Cvmpany-'LiabUky  of  Company-Psrsonal  UabiUiy  of 
Shareholdsrs. 

A  Promissory  Note  in  the  following  terms : — «  London,  Deoem- 
ber,  81st,  1866,  Three  months  after  date— We  promise  to  pay  to 
Mr.  F.  or  order  £600  for  value  received  in  stock  on  account  of  the 
L.  &  B.  company  limited" — ^is  signed  by  three  directors  of  a  com- 
pany incorporated  under  19  &  20  Vic.  ch.  47  and  countersigned 
by  the  secretary  of  the  same  company. 

Jffeld  to  be  a  note  binding  on  the  company,  and  not  personally  on 
the  directors  who  signed  it 

EX.        NxwTOV  y.  Bbck,  Public  Ofllcer  of  the  North  Wales 

Banking  Company. 

Dstinuc — Title  to  Deeds  of  Mortgaged  Property. 

Where  A.  having  mortgaged  to  the  plainttff  delivered  to  him  a 
forged  deed  which  purported  to  be  the  conveyance  to  himself  and 
afterwards  deposited  the  genuine  deed  with  B.  as  a  security  for  an 
advance  of  money. 

Held,  that  plaiAtiff  could  maiiUaiB  detinue  against  B.  ibr  the 
deed. 


C.  C.  R* 


Reqina  V,  Aabon  Milleb. 


Jan.  2Z.Feb.  1 


Conttitution  of  Jury — Juror  by  mistake  answering  for  andpersonat^ 
ing  another  juror —  Question  of  law  or  fact — Jurisdiction  of  this 
court  under  n  ^  12  Vic.  c.  IS^MUtrial^WHt  of  error-^Mis- 
chievous  consequences  of  holding  such  mistake  a  ground  for  a  new 
trialf  when  no  practical  injustice  has  been  done^  and  to  a  prisoner 
when  acquitted — Impolicy  of  leaving  an  innocent  man  m  such  case 
to  the  discretion  of  the  adviser  of  the  crown—Form  of  entering  order 
for  venire  ds  novo. 

A  panel  of  petit  jurors  contained  the  naasee  of  Joseph  Henry 
Thorne  and  William  Thornily.  The  name  of  Joseph  iienry  Thome 
was  called  from  the  panel  as  one  of  the  jury  to  try  the  prisoner 
upon  a  charge  of  murder,  and,  as  was  supposed,  Joseph  Henry 
Thome  went  into  the  box,  and  was  sworn  without  challenge. 
On  the  next  day,  and  after  ihe  prisoner  had  been  conticted, 
it  was  discovered  that  William  Thornily  had,  by  mistake,  an- 
swered to  the  name,  gone  into  the  box,  and  been  sworn  as  Joseph 
Henry  Thome,  the  prisoner  having  been  offered  bis  challenge 
when  the  supposed  Joseph  Henry  Thome  came  to  the  book.  In 
the  "  Case  of  a  Juryman"  12  East,  281,  such  a  mistake  was  held 
not  objectionable  as  a  mistrial,  or  in  arrest  of  judgment,  or  upon 
writ  of  error ;  but  aa  ground  of  challenge  only.  The  learned  judge 
who  presided  at  the  trial  baring  reserved  the  point  for  the  eon- 
sideration  of  this  court,  and  referred  to  the  decision  above. 

Beld,  by  the  majority  of  the  court  (Pollock,  C.  B.,  Eblb,  J., 
Williams,  J.,  Cbompton,  J.,  CB0vn>n,  J.,  Willbs,  J.,  Channbll, 
B.,  Bylbs,  J.) :  that  the  conviction  must  be  affirmed. 

Held  by  the  minority  (Lobd  Campbell,  C.  J.,  Cockbvbv,  C.  J., 
(dubitante)t  Colbbidob,  J.,  Wightman,  J.,  Mabtin,  B.,  Watson, 
B.) :  that  11  &  12  Vic.  c.  78  gives  this  court  jurisdiction  to  deal 
with  the  questioB  reserved ;  that  the  mistake  had  caused  a  mistrial: 
and  that  this  court  had  jurisdiction,  and  ought  to  direct  a  new 
trial. 

Quoere — ^whether  the  point  reserved  is  a  question  of  fact  which, 
if  at  all,  can  only  be  taken  advantage  of  by  writ  of  error ;  or 
whether  it  is  a  question  of  law  arising  on  the  trial  withiA  11  & 
12  Vic.  c  78. 

Quoere — whether  this  court  is  bound  to  recognise  the  statement 
of  a  judge  in  a  case  reserved  under  the  Act  as  equivalent  to  a 
record  and  incontrovertible. 

Held^  by  Pollock,  C.  B.,  and  Williams,  J., :  that  supposing 
there  had  been  a  mistrial,  it  was  not  within  the  jurisdiction  of  this 
court  to  set  aside  the  verdict  and  order  a  new  trial ;  but. 

Held,  by  Eblb,  J.,  Cbompton,  J.,  Cbowdbb,  J.,  Willbs,  J., 
Channbll,  B.,  and  Bylbs,  J. :  that  there  had  been  no  mistrial. 

Held,  also,  by  Eblb,  J.,  Cbompton,  J.,  and  Channbll,  B., 
(Cbowdbb,  Willbs,  and  Bylbs,  J.J.,  inclining  to  the  same 
opinion) ;  that  upon  the  atalements  in  the  case  ihia  oowrt  had  no 
jurisdiction  in  the  outter. 
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EX.  8haw  v.  Stanton.  Jan.  20. 

Landlord  and  tenant — Covenant  for  quiet  enjoyment-^  Construction 

of  the  covenant  where  the  demised  premiees  lie  below  the  premises 

occupied  by  the  landlord, 

Bj  ft  ooveoADt  in  a  l«A8e  demisiDg  a  bed  of  coal,  the  lessor  cove- 
nanted that  the  lessee  should  possess,  have,  occapy,  and  enjoy  the 
same  during  the  term,  without  any  let,  suit,  hindrance,  molesta- 
tion, or  disturbance  of  him,  his  heirs,  or  assigns.  During  the  term 
the  lessor,  in  working  a  quarry  of  iron  stone  lying  over  the  de- 
mised bed  of  coal,  bored  a  hole  into  the  bed  of  coal,  removed  part 
of  the  barrier  between  the  quarry  and  the  mine,  and  let  in  a 
quantity  of  water. 

Heldj  that  the  lessee  was  entitled-  to  recover  damages  in  an  ac- 
tion on  the  covenant  not  only  in  respect  of  boring  the  hole  into 
the  bed  of  the  coal,  but  also  in  re»peot  of  the  damage  resulting 
from  removing  the  ban  ier. 


CHANCERY. 


C.  P.  Ward  (appellant),  BinDiFiB  (respondent).  Feb.  12. 

County  Court  appeal — Practice — Siynatvre  of  ease  by  County 

Court  Judge, 

Where  the  parties  agree  upon  the  case  to  be  stated  for  the 
opinion  of  the  court  above,  the  duty  of  the  County  Court  judge  is 
to  sign  the  ease  simply ;  and  the  court  will  not  look  at  any  remarks 
appended  by  him. 

Quoere — whether  the  County  Conrt  Judge  may  refuse  to  sign  a 
case  ? 

« 

Q.  B.  Jan.  26,  80.     Feb.  23. 

Blackxobi  (Administratrix,  j-e.)   v.  Thb  Bristol  and  Exbtbr 

Railway  Company. 
Railway  Company — Liability  to  stranger  for  injwry  from  defective 

machine — Privify.  , 

A  railway  company,  where  goods  were  sent  by  mileage  rates*' 
leU  the  unloading  of  the  goods  to  the  consignee,  and  provided  a> 
their  station,  to  be  used  if  necessary  by  the  consignee,  gratuitously 
a  crane  for  the  unloading  of  heavy  goods.  A  consignee  to  whom 
certain  blocks  of  stone  bad  been  sent  by  mileage  rate,  having  re- 
ceived noUce  from  the  company  to  remove  the  blocks  from  the 
station,  came  With  two  men  for  the  purpose  ;  and  being  unable 
with  their  help  to  move  one  of  the  blocks  by  the  ornBe,  he  called 
a  bystander  not  a  servant  of  the  company,  to  assist,  who  according- 
ly did  so.  The  chain  of  the  crane  was  defective  to  the  knowledge 
of  the  company,  and  it  broke  while  the  block  was  being  raised,  in 
consequence  of  which  the  man  so  giving  his  assistance  was  killed. 

Meld,  in  an  action  by  his  administrairiv,  under  Lord  CampbeU's 
Act,  that  the  company  was  not  liable  for  the  injury. 

The  gratuitous  lender  of  an  article  unfit  for  use  to  his  knowledge 
is  not  liable  to  a  person,  whose  user  of  it  he  has  not  foreseen,  for 
an  injury  caused  by  the  unfitness. 


£X.  Jan.  26. 

MoHahus  V,  Thb  Lahoaskibb  and  Tobksbibb  Bahwat  CoxPAirr. 

Railway  companies — carriage  of  cattle — Special  condition — Reason- 
ableness— Injury  by  defictive  truck — Statute  17  &  18  Vte.  c.  81. 

A  railway  company,  upon  reeeiving  horses  to  be  forwarded  by 
a  goods  train,  required  the  sender  to  sign  a  ticket  oontainiag  the 
following  memoraadam:  **Tbis  ticket  is  issued  subject  to  the 
owner's  undertaking  all  risks  of  conveysnce,  loading,  and  unload- 
ing whatsoever,  as  the  company  will  not  be  responsible  for  any  in- 
jury or  damage,  howsoever  caused,  occurring  to  any  live  stock  of 
any  description  travelling  upon  the  Y.  and  L.  Railway,  or  in  their 
vehicles."  The  horses  were  put  by  the  servants  of  the  company 
into  a  truck,  which  was  to  external  appearance,  and  so  fkr  as  they 
knew  sufficient,  but  which  in  point  of  fact  was  insufficient  for  the 
purpose,  and  during  the  journey  the  horses  were  by  reason  thereof 
injured. 

Held,  first,  that  the  condition  was  reasonable ;  secondly,  that 
the  damage  by  reason  of  the  insufficiency  of  the  truck  was  a 
'*  risk  of  oonveyanee,*'  and  that  tko  oompany  was  protected  from 
llabUity  by  the  notice. 


V.  C.  S.  Davibs  v.  Nicholson.  March  1,  2. 

Liability  of  a  specific  legatee  of  leasehold — Assent  of  executor  to  the 

legacy  of  creditor's  suit. 

When  an  executor  assents  to  a  specific  legacy  of  leaseholds  and 
puts  the  legatee  in  possession,  the  assent  must  generally  speaking 
be  considered  as  amounting  to  a  release  by  the  executor  of  his 
right  to  call  upon  the  specific  legatee  for  contribution  and  indem- 
nity. The  plaintiff  in  a  creditor's  suit  cannot  claim  to  make  the 
specific  legatee  liable  for  payment  of  his  debt,  there  being  no 
averment  in  the  bill  and  no  evidence  to  prove  that  the  testator's 
general  estate  is  insufficient  to  meet  the  demand. 


M.  R.  Ellis  v.  Coleman.  Feb.  24,  25 

Specific  performance — Contract  by  Directors — Misrqtresentation, 

Where  directors  of  a  Company  engage  that  their  Company  will 
do  certain  acts  (which  are  in  facttil/ra  vtr««)  there  is  no  equitable 
relief  against  the  directors  personally,  either  by  way  of  specific 
performance  or  on  the  misrepresentation.  The  remedy  is  in  such 
cases  by  an  action  for  damages. 

y.  C.  K.  HowABD  V.  Kay.  March  5 

Will — Contribution — Conversion — Public   stocks — Long  Annuities 

Where  a  testator  directs  the  sale  and  conversion  of  all  his  pro- 
perty, except  such  portion  as  consists  of  money  in  the  publio 
funds  and  directs  the  proceeds  to  be  invested,  that  direction  does 
not  apply  to  long  annuities. 

L.  C.  &L.  L.  J.    In  bi  Thb  Hull  and  LoNOCt  Fibb  Insubano. 

Company.  Feb.  26« 

Joint  Stock  Company — Winding  up — Shareholder — Untrue  repre 
senitition — Agency  on  behalf  of  Company.  « 

Three  persons  became  shareholders  in  a  Company  on  a  repre, 
sentation,  not  fraudulently,  bnt  as  to  the  event  proved  untruly 
made  by  the  solicitor  and  another,  who  was  a  promoter  of  the 
Company,  that  two  men  of  wealth  would  become  shareholders. 

Mr  Id,  that  having  signed  the  deed  without  enquiry  as  to  the 
truth  of  the  representation,  and  continued  to  act  as  shareholders 
after  they  discovered  its  untruth,  they  were  propeily  made  con- 
tribtttories. 


L.  C.  &  L.  L.  J. 


Vansittabt  v.  Vansittabt. 


March  6. 


Husband  and   wife~^Articles  of  separation — Parent  and  Child — 

Public  Policy. 

In  consideration  of  the  abandonment  by  a  married  woman  ot 
proceedings  against  her  husband  for  a  divorce  on  the  grornd  of 
adultery  and  cruelty  an  agreement  for  a  separation  was  signed  by 
husband  and  wife,  a  trustee  being  named  in  the  agreement  on  be- 
half of  the  wife,  bnt  not  made  a  party  to  it 

The  agreement  after  providing  for  a  certain  separate  income  for 
the  wife  and  for  th«*  protection  of  the  husband,  upon  payment  of 
such  iooome,  from  the  wife's  debts  contained  oertain  provisions  as 
to  the  ohUdron  of  whom  two  were  to  remain  in  the  wife's  cnt»tody, 
and  two  with  the  bvsband ;  liberty  to  both  parents  to  visit  the 
chiMren  at  school ;  provision  as  to  their  prvteatantednoation  ;  hus- 
band in  case  of  death  of  either  of  tlie  children  with  the  wife  to  be 
at  liberty  to  place  another  with  her. 

Demntrer  allowed  to  a  bill  by  the  wife  for  specific  performance 
of  ihe  above  stated  agreement  on  the  ground  that  the  provisions  as 
to  the  custody  and  educaUoa  of  the  children  were  such  as  could 
not  be  enloroed  against  the  wife  and  were  also  against  public 
policy.  ^ ^^ 

M.  B.  Biblbt  v.  Biblbt.  March,  12,  17. 

Power-^ppointment'-'F^ud  on  power. 

An  appmntment  to  an  object  of  a  power  in  pursuance  of  a  bar* 
gain  that  he  shall  hold  in  trust  or  partly  in  truHt  for  persons  not 
object  of  the  power  is  void  whether  a  benefit  be  or  bo  not  stipu- 
lated for  by  the  appointer. 
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REVIEW    OF     BOOKS. 


Thb  Law  Library.  Pahlished  monthly,  at  $10  per  annum* 
Philadelphia:  T.  A  J.  W.  Johnson  &  Co.,  Law  Publishers, 
No.  535  Chesnut  Street.    Toronto :  A.  U.  Armour,  A  Co. 

We  have  to  thank  the  publisbers  for  Nos.  288  to  295  inclu' 
sive,  of  this  valuable  and  widely  esteemed  library.  The  con- 
tents of  these  numbers  are  Powell  on  thetPractice  of  the  Law 
of  Evidence :  Lewin  on  the  Law  of  Trusts  and  Trustees :  Haynes 
on  outlines  of , Equity,  and  Ross  on  Commercial  Law.  The 
advantage  to  the  profession  of  receivinf^  the  latest  and  best 
editions  of  English  law  works  in  a  convenient  and  permanent 
form  is  immense.  When  to  this  is  added  the  cheapness  of  the 
publication  as  compared  with  the  selling  price  of  the  original 
editions  in  separate  form,  the  advantage  is  increased  ten  fold. 
T.  &  J.  W.  Johnson,  A  Co.,  deserve  the  thanks  of  the  entire  nro- 
fession  in  America.  Their  "  Law  Library"  and  **  English 
Common  Law  Reports"  have  gained  for  them  a  reputation 
which  no  recommendation  of  ours  can  increase.  Their  readi- 
ness to  oblige  and  general  curtesy  is  well  known  to  the  many 
who  are  in  the  habit  of  dealing  with  them. 


The  Unitkd  States  Insurance  Gazette,  and  Magazine  for 

July.— New  York,  G.  S.  Currie,  No.  79  Pine  Street, 
The  Lower  Canada  Jurist,  for  August. — Montreal,  John 

Lowell  St.  Nicbol's  Street. 
The  Upfer  Canada  Cohhon  Pleas  Reports  for  July,  Toronto, 

Henry  Rowsell,  are  received. 

It  is  needless  for  us  to  do  more  than  to  state  that  we  see  no 
reocon  to  retract  one  word  of  what  we  have  often  hitherto 
written  in  praise  of  these  useful  serials. 

The  Comiion-Law  Procedure  Act,  1856,  and  the  Countt 
Courts  Procedure  Act,  1856,  and  the  New  Rules  of 
Court  ;  with  iNotbs  of  decided  Cases  ;  together  with  an 
Appendix,  containing  the  Coxhon-Law  Procedure  Acts 
of  1857.  By  Robert  A.  Harrison,  Enq.,  B.  C.  L,  Barrister 
at  Law. — Toronto :  Maclear  A  Co.  London :  Stevens  A  Nor- 
ton.   1858 

"  These  are  the  acts  which  have  revolutionised  the  law  of  Up- 
per Canada,  after  their  progenitors  had  exercised  a  like  radical 
influence  in  the  old  country.  They  are  in  effect  an  amalgama- 
tion of  our  Procedure  Acts  of  1852  and  1854,   together  with 
an  act  applyir  g  them  in  a  great  measure  to  the  county  courts 
of  Canaaa.  ^The  work  is,  therefore,  almost  as  useful  to  the  En- 
glish as  the  Canadian  lawyer,  and  is  not  only  the  most  recent, 
but  by  far  the  most  complete  edition  which  we  have  seen  of 
Uiese  important  acts  of  Parliament.    The  editor  has  not  been 
content  with  industriously  collecting  the  numerous  decisions 
which  are  now  scattered  through  our  reports  upon  these  statutes 
tes,  but  has  displayed  both  skill  and  judgment  in  their  arrange- 
ment, and  in  deducing,  wherever  it  was  possible,  those  princi- 
ples, of  which  the  decisions  are  either  suggestive  or  illustra- 
tive* As  an  example  of  this,  we  turn  to  the  note  on  the  inspeo- 
tion  of  documents,  (p.  332),  where  the  editor  states  that  "  the 
object  of  this  enactment  is  to  enable  either  party  to  a  suit  at 
law  to  obtain  inspection  and  discovery  of  documents  in  the  pos- 
session of  his  adversary,  without  having  recourse  to  a  Court  of 
equity  for  that  purpose.  The  principle  involved  is  that  which  the 
commissioners  asserted  as  an  indisputable  proposition,  vis.  that 
every  Court  ought  to  possess  within  itself  the  means  ofadmin- 
tering  complete  justice  within  the  scope  of  its  jurisdiction. 
....  *  Inspection'  and  '  Discovery'  are  not  by  any  means  syn- 
onymous terms,  though  sometimes  so  used.     An  application 
for  inspection  of  a  document  presupposes  a  knowledge  that 
such  document  exists  ;  but  an  application  for  discovery  pre- 
supposes ignorance  of  the  dooamenty  a  knowledge  of  which  it 
is  sought  to  obtain.'' 


The  rules  are  then  stated,  which  have  then  been  established 
with  regard  to  inspection  at  common  law  under  the  stat. 
16  Vict.  c.  19,  (equivalent  to  our  staf.  14  &  15  Vict.  c.  99,  s.  6), 
and  under  the  Cummon-Iaw  Procedure  Act.  The  garnishee 
and  mandamus  clauses  are  fully  commented  upon,  (pp.  360  451): 
and  no  less  than  eight  pages  of  valuable  notes  are  devoted  to 
equitable  pleading,  (pp.  467-475)." — The  Jurist,  London,  July 
3,  1858. 

THE  DIVISION  COURT  DIRECTORY. 


The  followiog  is  a  list  of  the  limits  of  the  Division  Courts  of  the 
County  of  Grey,  established  at  the  June  Quarter  Sessions,  1858: 

OOUNTT  OP  ORET. 

Pird— Town  of  Ow«a  Sound,  Town  plot  of  Brooke,  and  Townnhlpa  of  Derbj 

Keppel,  Bydenluun,  and  Sananark.  CkHb— WnxuM  Bmxtb.  Ow«n  Sound 
Second— TowDRhips  of  UeoUock  and  Glanelg,  and  aU  that  part  of  the  Toirerhlp 
of  Normanby  tltuate  North  of  the  centre  of  the  allowanre  for  Koad  b»> 
twren  11th  and  I2ih  Conc««etoni.  and  between  Lota  36  and  SS  in  the  2id 
and  Srd  OonceiMlune  and  between  liOta  12  and  13  in  the  let  Conoenlon 
Weet  of  the  Oarafraxa  Koad.  and  all  that  part  of  the  Township  of  Kp*»* 
mout  North  nf  the  centre  of  thti  allowaooe  for  Hoad  b<>twe7n  Lote  12  and 
13  in  l«t  O  noeeeloo.  rnd  Lote  28  and  29  In  the  2nd  and  Srd  Ooneeeeioiii 
Kiuit  of  the  Oarafraxa  lUeid  and  between  the  16th  and  16th  OonoeisioDa. 
Clerk— YfiiUAM  Jacuoh,  Dnrbam  Village. 

Jhird^-ThB  Township  of  St.  TIncent  and  the  Weet  half  of  the  Township  of 
Euphraaia.    CUrk^-Jom  Wiluams,  Meafbrd  VUlige. 

/burtft— The  Township  of  0*Ulngwood.  the  Kaj*t  half  of  Bophraaia,  and  East  half 
of  Oprej.    CYerl^-THoa.  J.  ROORK,  GoUiogwood  P.  O. 

/V)A— The  Tnwnebipa  of  Artemesla,  Proton  and  Melancthon,  the  Weet  half  of 
0epn>7,  and  the  Rangee  lying  parallel  to  the  Toronto  and  Sydenham  Koad, 
in  the  Townfblp  of  Glenelg.    Clerk— JotL9  W.  Armstiiomo,  Artemesta. 

dKsM— The  Townships  of  Holland  and  Snlllvan.  Cterfe— HnniT  GAmowsu,  Chata->. 
worth  P.O.,  Holland. 

AecnA — KW  that  part  of  the  Township  of  NonnanbT  situate  South  of  the  centre 
of  the  allowance  Ibr  Hoad  between  the  llih  and  12th  Conceweioos,  and 
between  Lots  36  and  3S  In  the  2od  and  Srd  Ooneewtons,  and  between 
Lots  12  and  13  in  the  1st  Ooneeeslon  West  of  the  Oarafraxa  Road;  and 
aU  that  part  of  the  Township  of  Egremont  lying  South  of  the  oeotre  of 
the  allowance  for  Rnad  between  Lots  12  and  13  in  the  1st  Ooncestlon  East 
of  the  Garaftvxa  Road,  and  between  the  I6th  and  16th  Ooooessions  of 
Kgremont  aforesaid.    Clonb-^aooB  N.  YmomMm,  Mount  lorrest  P.O., 


APPOINTMENTS    TO    OFFICE,    «tC. 


COUNTT  GROWN  ATTORNKTS. 

SAMUEL  8.  M  AGUONBLL,  Esquire,  Barrister  at  Law,  to  be  Oamtj  Grown  Attor  ' 
nej  for  the  County  of  Easez.—(Oaaett«d,  July  17, 1868.) 

NOTARIES  PUBUa 

THOMAS  HOLMES,  of  theTowiishIp  of  Wawanoih,  Bsquint  to  ba  a  Notary  Pub 

lie  in  Upper  Canada.— <Oaaetted,  July  17, 1868.) 
THOMAS  ELLIS,  of  the  City  of  London,  Esq  wire,  to  be  a  Notary  Public  In  Upper 

Csnada.— (Gasetted  July  17, 1868.) 
WILLIAM  COOK  it,  of  the  Town  of  St  Qithatlna^  EMiuIn,  toba  a  NoCaay  Pnb 

Uc  In  Upper  0Bnada.-<Ua8etted,  July  17, 1868.) 

CORONBRS. 

WILLTAM  H.  BRAKB.  Bsquire,  M.  D.,  to  ba  AsM)date  Gbrouer  fbr  the  Coontj  o# 
«.— <0«^wtted,  July  17, 1868  ) 


NATHANIEL  OSBORNE  WALKHR,  Esquire.  M.  B.,  to  bo  Aasodata  Ooraner  for 

the  County  of  Norfolk.-<Gaxetted,  July  24, 1868.) 
EDJdAND  NUGENT,  Esquire.  M.  D..  to  be  Associate  Coroner  for  the  CbuntjoT 

Middlsae£— (Qaaettod,  July  81, 1868.) 

SPECIAL  OOMiaSSIONERfl. 

WILLIAM  RUSSELL  BARLVTT,  Esquire,  to  beaoommlssloDer  undertbe  sereral 

Acts  for  the  protection  of  Indian  lands  in  Upper  Canada  from  fraspisi  and  In* 

Jury^Oaietted,  July  24, 1868. ^ 
FKOOMB  TALFOURD,  Esqulnt.  Reremed  FREDERICK  MACK,  and  JOHN  F. 

ELLI^,  Require,  to  beCommlsslonors  nndsr  the  Act  90  Yle^  cap.  2a— (Gaaet- 

ted,  jQly  a4»  1868.) 

RBTURN1NO  OFnOERS. 

GBOROB  ROSS.  Bsq^tobaRatuming  Offloar  for  the  Tlllaga  of  Ranfrew.— (Gaiat 

ted,  July,  81, 1868.) 
JOHN  EASTWOOD,  Esquire,  to  be  Returning  Offloar  for  the  TUlaga  of  Soutb- 

hampton.— (Gaietted,  July  SI,  1868.) 


TO    CORRESPONDENTS. 

John  Eastwood.— B.— Otto  Kloti.— A.  B.,  nnd«r  DlTlslon  Courts. 

Knonlrer  —  Heniy  drdwell— A  Subscriber^— A.  J.  J*»j^  li  Tetn*  fitanding. 
^MkuMl  Myars  -P^-gndar  Qeaerai  Oorreapondenoe. 


1868.] 
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DIARY    FOR    SEPTEMBER. 


1.  W«lQ6Mlft7 

4.  Satarday... 

6.  SUNDAY.. 

7.  Taaaday  ... 
9,  WediMMlay 

11.  Satarday... 

12.  SUNDAY^ 

13.  Monday  ... 

14.  TuMday ... 

18.  Safcarday... 

19.  80 .N  OAT.. 
31.  Toaaday  ... 
2d.  8atardaf  .M 
24.  SU.NOAY.. 
28.  Tuaiday ... 


OliABoary  Examination  at  Ooderieh  oommenoet, 

TuHiTT  riEX  ends.    Glianeery  Kzamination  at  Godarich  rads. 

14<A  Sundajf  (^flfr  IWntfy. 

Toronto  and  Oobonrg  Examination  eommoncea. 

Laat  day  for  notloea  of  Trial.  Ooantj  Ooarc 

Examination  at  Oobonrg  onda. 

IMA  Stmdag  qfUr  TrmUg. 

Examination  at  BeU«Tille  and  Xiondon  eommonoea. 

Quarter  Soaaiooi  and  Oonnty  Gonrt  Bittinga. 

Toronto,  London,  and  BalleTiUe  ExaminaUon  ondi. 

1«A  Smndaj  after  Trinity. 

Glianoery  Bxamioatlon  at  Chatham  and  Kingiton  eommenoea. 

Examination  at  Ohatham  and  Klngaton  end*. 

17CA  Atmiasf  q/ter  TrinUy, 

Ohanoery  Examination  at  Niagara  and  Brookrille  eommenoea. 


"  TO  00BBB8P0NDENTS.''~Ae  LaU  Fttf. 


BUSINESS  NOTICE. 

ikuiearSCbmptmiiVt  dt  19  Kimgarmt  Butt  Tbrmta,  art  Okeimfyptrtont 
at  prttad  authorited  <«.  reetive  nunqf  on  aeoouni  of  tfu  Law  Jouutal. 


SEPTEMBER.    1858. 

THE  LIBERTY   OF   THE    PRESS. 
ReporU  ofLoM  lYoceedings. 

The  aim  of  haman  law  is  the  seouritj  of  the  person  and 
property  of  men  in  civil  society.  For  this  purpose  it  mo- 
derates the  force  and  power  of  natural  rights,  and  appoints 
certain  forms  and  measures  for  their  enjoyment. 

The  rights  of  the  person,  being  antecedent  to  civil  society, 
are  the  first  concern  of  the  magistrate.  Property,  having  its 
origin  in  convention,  is  secondary  in  order  as  well  as  import. 

The  greatest  injury  which  any  one  can  suffer  is  such  as 
affects  his  life  or  produces  a  bodily  loss.  The  next  injury 
in  kind  is  that  which  affects  him  in  character. 

But  it  is  the  natural  right  of  every  man  to  think  and  to 
speak,  and  this  involves  the  consequential  right  to  print 
and  to  publish.  And  yet,  neither  the  natural  right  of 
thinking,  nor  the  consequential  right  of  publishing,  is  to 
be  exercised  to  the  defamation  of  the  individual^  or  to  the 
detriment  of  Society. 

The  liberty  of  the  press  properly  understood  is  the  per- 
sonal liberty  of  the  writer  to  express  his  thoughts  in  the 
more  improved  way  invented  by  human  ingenuity,  that  is  by 
means  of  the  press.  And  the  press  is  not  only  a  vehicle  for 
the  expression  of  thought,  but  oftentimes  a  record  of  facts. 

The  right  to  commit  a  fact  to  paper  is  a  natural  right. 
The  right  to  publish  it  is  its  consequential.  The  question 
is,  how  far  the  force  of  these  rights  is  to  be  restrained  by 
the  rules  of  Society ;  or,  in  other  words,  how  far  the  rights 
are  moderated  for  the  good  of  Society. 

Before  going  further  we  must  state  that  for  more  than 
one  of  the  foregoing  propositions  we  are  indebted  to  the 
much  prized  work  on  libel  by  Francis  Ludlow  Holt,  a  bar- 
rister, who  was  for  many  years  editor  of  BeWt  New  Weekly 


Messenger,  In  some  places  we  have  taken  the  liberty  of 
using  his  very  language.  In  others,  we  have  differed,  not 
only  from  his  language  but  from  his  ideas.  To  prevent 
confusion,  we  deem  it  unnecessary  to  separate  the  one  from 
the  other. 

Every  man  may  be  called  upon  in  a  opurt  of  law  to  de- 
fend his  life  or  his  character.  He  may  be  dragged  there 
needlessly,  but  the  &ot  of  his  having  been  there  attaches 
odium  to  his.  name.  He  may  have  against  him  even 
circumstances  of  suspicion,  which  before  a  jury  he  can 
thoroughly  demolish.  He  may,  no  matter  what  the  tribu- 
nal is,  in  the  end  be  satisfactorily  acquitted.  Is  it,  then, 
lawful  or  right,  before  a  man  accused  of  crime  or  of  wrong 
is  tried,  or  during  the  oourse  of  his  trial,  or  before  his  trial 
begins,  to  bring  his  name  before  the  public  in  the  public 
press  ?  Many  questions  of  great  nicety  and  equally  great 
delicacy  here  unfold  themselves.  Each  question,  like  other 
questions,  has  more  than  one  side,  and  each  side  has  mani- 
fold arguments. 

If  anything  is  more  important  than  another  in  the  ad- 
ministration of  justice,  it  is  that  jurymen  should  come  to 
the  trial  of  a  person,  of  whose  guilt  or  innocence  they  are 
to  decide,  with  minds  pure  and  unprejudiced.  It  is  scarcely 
possible  that  they  can  do  so  after  having  read  for  weeks  and 
months  ex  parte  statements  of  evidence  against  the  accused. 
Are  these  statements  of  evidence,  for  the  benefit  of  the  in- 
dividual, to  be  suppressed,?  Or  are  they,  for  the  good  of 
Society,  to  be  promulgated  ? 

On  the  one  side  it  is  argued,  that  reports  of  this  descrip- 
tion when  published  are  under  all  circumstances  at  the 
expense  of  harrassing  the  feelings  of  every  person  who  is 
unfortunately  taken  up  on  any  charge ;  that  when  such  a 
charge  is  published  it  is  extremely  difficult  to  take  off  the 
effect  of  it  by  9*y  counter  statement ;  that  it  may,  besides, 
meet  the  eye  Of  {thousands  who  may  never  hear  that  the 
party  accused  was  ultimately  proved  innocent  or  guilty. 

On  the  other  side  it  is  argued,  that  it  is  of  vast  import- 
ance to  the  public  that  proceedings  of  Courts  of  Justice 
should  be  universally  known ;  that  the  advantage  to  the 
country  in  having  these  proceedings  made  public  more 
than  counterbalances  the  inconvenience  to  the  individual 
whose  conduct  is  the  subject  of  investigation ;  that  police 
reports,  for  example,  as  remarked  by  Lord  Campbell,  in 
Lewis  V.  Levjf,  in  other  columns,  are  extremely  useful  for 
the  detection  of  guilt,  by  making  &ct8  notorious,  and  in 
brining  those  facts  more  correctly  to  the  knowledge  of  all 
parties  interested  in  unravelling  the  truth. 

Each  side  of  the  question  has  had  its  day.  Gases  abound 
in  the  law  reports  wherein  celebrated  judges  have  espous^ 
contrary  views,  and  argued  with  all  the  weight  of  mighty 
intellect    A  Review  of  ^be  oases  ifould  be  us  tirefom^  to 
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the  reader  aa  it  would  be  troubleaome  to  the  writer.  The 
laat  of  them,  and  by  far  the  ?no£t  important  {Lewu  r.  Levy\ 
18  given  elsewhere.  It  shows  the  tendency  in  modem  times 
to  uphold  the  public  good,  even  at  the  sacrifice  of  private 
feelings.  But  this  is  only  justifiable  where  the  two  conflict. 
An  editor  of  a  newspaper,  though  generally  protected  in 
giving  a  fair  and  impartial  report  of  what  takes  place  in  a 
Court  of  Justice,  has  no  right  now,  more  than  formerly, 
wantonly  to  assail  the  accused.  The  less  comment  the 
better.  The  less  insinuation  the  better.  The  more  a  news- 
paper editor  keeps  to  narrative  when  referring  to  pending 
law  proceedings  the  better  for  himself,  his  purse,  and  his 
paper. 

Upon  a  review  of  decided  oases,  the  following  may,  we 
believe,  be  given  as  a  summary  of  the  law  : — 

Ist.  A  correct,  fair  and  impartial,  though  not  verbatim, 
report  of  a  trial  in  a  Court  of  JusUoe  is  lawful  (Ourry  v. 
Walter^  1  Esp.  466;  ffoare  v    SUverlock,  9  C.  B.  23; 
Lewu  V.  Levy^  4  U.  C.  Law  Joumcd,  p.  213). 

2nd.  The  report,  though  not  correct,  if  honest,  may  be 
given  in  evidence  in  reduction  of  damages  {Smith  v.  ScoU, 
2  C.  &  K.  585). 

3rd.  A  false  or  highly  colored  report  is  unlawful  (  WcUer- 
field  V.  Bishop  of  Chichester,  2  Mod.  118). 

4th.  A  report  of  law  proceedings  which  has  mixed  up 
with  it  commentaries  reflecting  upon  any  of  the  parties 
whose  names  appear  in  it,  loses  the  privilege  which  it  might 
otherwise  claim  {Stiles  v.  Nokes,  7  East.  493;  Rex  v.  Fleet, 
1  B.  &  A.  379 ;  Carr  v.  Jones,  3  Smith,  491;  Rex  v.  Lee, 
5  Esp.  123;  Rex  v.  Fisher,  2  Camp.  570;  Lewis  v.  Cle 
ment,  3  B.  &  A.  702 ;  Letois  v.  Lev^,  uhi  tupra ;  Thomas 
V.  CVoMt0eZ/,  7  Johnson,  264 ;  Commonwealth  y.Blanding, 
8  Pickering,  306 ;   Usher  v.  Severance,  2  Appleton,  9). 

5th.  The  privilege  of  reporting  is  not  confined  to  the 
Superior  Courts  of  Law  and  Equity  (Lewis  v.  Levy,  ubi 
supra,  but  see  Duncan  v.  Thwaites,  3  B.  &  C.  556; 
Rex  V.  Lee,  5  Esp.  123 ;  Rex  v.  Fisher,  2  Camp.  563 ; 
Charlton  v.  Watton,  6  C.  &  P.  385 ;  13  &  14  Vic.  cap.  60, 
sec.  7). 

6th.  The  same  rules  apply  to  the  reports  of  proceedings 
in  Parliament  (Rex  v.  Abingdon,  1  Esp.  226;  Rex  v. 
Creevy,  1  M.  &  S.  279). 

7th.  That  which  is  hurtful  and  indicates  malice  is  not 
privileged  (Lewis  v.  Levy,  vhi  supra). 

The  object  of  the  law,  while  punishing  malice,  is  to  pro- 
tect honesty  and  good  faith.  It  cannot  be  said  that  the 
report  of  a  proceeding  in  a  Court  of  Justice  is  under  aU 
circumstances,  any  more  than  it  can  be  said  it  is  under  no 
circumstances,  privileged.  The  motives  of  the  party  pub- 
lishing are  not  to  be  left  out  of  consideration.  Malice  or 
no  malice  is  a  question  for  the  jury  to  determine.    The 


conduct  of  the  defendant  in  other  respects  may  also  be 
taken  into  consideration. 

In  an  action  for  a  libel  contained  in  a  public  newspaper 
or  other  periodical  publication,  the  defendant  may  plead 
that  the  alleged  libel  was  inserted  without  actual  malice, 
and  without  gross  negligence;  and  that  before  the  com- 
mencement of  the  action,  or  at  the  earliest  opportunity 
afterwards,  the  defendant  inserted  in  the  newspaper,  &o.,  a 
full  apology  for  the  libel,  &c.  (18  k  14  Vic.  cap.  60,  s.  3.) 


IMPORTANT  LAW  REFORMS.— THE  LAW  OF  ARREST. 


The  Parliamentaiy  Session  lately  {Mst  is  not  devoid  of 

law  reforms.  In  the  way  of  practical  legislation,  no  man 
has  done  more  for  Canada  than  the  Honorable  John  Alex- 
ander Macdonald. 

Not  the  least  important  of  his  measures  is  the  Act  intitled 
^'  An  Act  for  abolishing  arrest  in  civil  actions  in  certain 
cases,  and  for  the  better  prevention  and  more  effectual 
punishment  of  fraud." 

The  aim  of  the  Act  is  to  abolish  arrest — not  in  all  cases, 
but  ''in  certain  cases/'  To  abolish  arrest  in  all  civil 
cases,  would  be  to  commit  a  piece  of  absurdity  of  which  we 
are  sure  Mr.  Macdonald  will  never  be  guilty.  Again,  the 
Act  is  not  only  to  abolish  arrest  in  certain  esses,  but  for 
«  the  better  prevention  and  more  effectual  punishment  of 
fraud.''  This  branch  of  the  title  also  foreshadows  important 
provisions. 

As  the  Act  came  into  force  on  the  1st  of  the  present 
month  of  September,  we  append  a  synopsis  of  it. 

I. — After  Ist  September,  1858,  no  person  to  be  arrested  upon 
mesne  or  final  process  in  any  ci?ii  aotion,  except  in  the  oases 
and  in  the  manner  provided  for  by  this  Act. 

II. — ^If  any  party  being  a  creditor  of  or  having  a  cause  of 
aotion  against  any  person  now  liable  to  arrest,  shall  by  affida- 
vit of  himself  or  of  some  other  individaal,  show  to  therafty/oc* 
Hon  of  a  Judge  of  either  of  ibe  Super  or  Courts  of  Common 
Law  a  cause  of  aotion  to  the  amount  of  j&25  or  upwards,  and 
shall  also  by  affidavit  show  such ^acts  and  eircumslatux9  as  shall 
satisfy  the  Judge  that  '*  there  is  good  and  probable  cause  for 
belie?inff  that  such  person,  unless  he  be  forthwith  apprehen- 
ded, is  i3>oat  to  quit  Canada  with  intent  to  defraud  his  credi- 
tors/' A/C,  it  shall  be  lawful  for  such  Judge  to  direct,  Sco.,  that 
such  person  shall  ba  held  to  bail  for  such  sum  as  the  Judge 
shall  think  fit,  &q.    Thereupon  a  capais  may  issue,  Soe, 

III. — Special  bail  may  be  put  in  and  perfected  according 
to  present  practice,  and  aotion  to  proceed  as  if  commenced  by 
writ  of  summons. 

IV. — An  order  for  a  capias  may  be  obtained  after  commence- 
ment of  action.  The  capias  to  be  in  the  form  in  Schedule  A. 
of  C.  L.  P.  A.,  1856. 

Y. — The  Sheriff,  4/0.,  within  two  calendar  months  after  date 
of  capias  to  proceed  to  arrest  defendant. 

YI. — When  capias  issued  under  this  Act,  not  necessary 
before  suing  out  Va,  Sa.  to  obtain  a  Judge's  order  for  the  issue 
thereof,  or  to  make  or  file  any  further  iSSdavit.  But  where 
defendant  has  not  been  held  to  bail,  phuntiff-mnst  by  affidavit 
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of  himself  or  Bome  other  party,  show  to  the  satisfaction  of  a 
Judge  of  either  of  the  Superior  Courts  of  Common  Law  that 
'*  he  has  recovered  judgment  against  defendant  for  the  sum 
of  £25  or  upwards,  ezolusive  of  costs,"  and  show  also  by  affi- 
davit ''  such  faots  and  oiroumstanoes  as  shall  satisfy  the  tfudge 
that  there  is  good  and  probable  cause  for  believing  either  that 
defendant,  unless  fortnwith  apprehended,  is  about  to  ouit 
Canada  with  intent  to  defraud  his  creditors,  tc.,"  or  that 
defendant  '*  hath  parted  with  his  property,  or  made  some  secret 
or  fraudulent  conveyance  thereoi  in  order  to  prevent  its  being 
taken  in  execution,"  and  then  the  Judge  may  direct  a  Ca,  So. 
to  issue. 

VII. — No  writ  of  capias  to  be  renewed.  On  the  expiration 
thereof  a  new  order  to  be  obtained. 

Vlir. — Party  arrested  may  at  any  time  apply  to  one  of  the 
Superior  Courts  of  Common  Law  or  to  a  Judge  for  a  rule 
or  order  to  show  cause  why  he  should  not  be  discharged  out 
of  custody.  Court  or  Judge  to  make  such  rule  or  order  as  they 
or  he  may  see  fit. 

IX. — Prisoners  in  custody  or  on  bail  upon  mesne  process  at 
the  time  of  the  eomvuneement  of  this  Act  may  be  discharged 
upon  entering  a  common  appearance  to  the  action,  provided  that 
every  such  prisoner  is  liable  to  be  dettuned,  or  after  such  dis- 
charge to  be  again  arreeted  by  virtue  of  a  special  order  under 
this  AcL 

X. — Any  Judge  of  a  County  Court  empowered  to  make  such 
orders  as  are  mentioned  in  second  and  fourth  sections  of  this 
Statute,  and  to  act  under  section  eight  of  the  same. 

XI. — Debtor  in  close  custody  at  the  time  uf  or  after  the  pas- 
sing of  this  Act,  may  give  notice  that  he  will  after  the  expi- 
ration of  ten  days  from  the  day  of  service  apply  to  be  discharged 
from  custody.  Then  it  shall  be  lawful  for  plaintiff  to  file  in- 
terrogatories, or  to  cause  the  debtor  to  be  examined  viva  voce 
upon  oath  before  the  Judge  of  the  County  Court  in  the  County 
iu  which  the  debtor  is  confined,  or  before  some  onsf*to  be  ap- 
pointed in  that  behalf  by  the  County  Judge.  County  Judge 
may  issue  an  order  to  Sheriff  or  Qaoler  to  bring  debtor  before 
him  for  the  purpose  of  being  examined. 

XIL — After  the  expiration  of  ten  days,  debtor  may  upon 
proof  of  service,  and  upon  making  oath  that  "  ho  is  not  worth 
£5  exclusive  of  his  necessary  wearing  apparel,  the  bed  and 
bedding  of  such  debtor  and  his  family,  and  one  stove  and 
cooking  utensils,  and  also  the  tools  or  implements  of  his  trade 
not  exceeding  the  value  of  £15,  and  that  he  hath  answered  all 
the  interrogatories  filed  by  plaintiff,  and  hath  given  due  notice 
of  such  answers  (or  if  no  interrogatories  serv^  that  he  hath 
not  been  served  with  any  interrogatories)  and  that  he  hath 
submitted  himself  to  be  examined  pursuant  to  the  order  of  the 
County  Judge  (or  if  no  order  that  he  hath  not  been  served 
with  any  such  order)  apply  to  the  Court  or  a  Judge  for  a 
rule  or  summons  to  show  cause  why  he  should  not  be  dis- 
charged from  custody.  Upon  the  return  of  summons,  if  answers 
^.  be  deemed  sufficient,  debtor  may  be  discharged.  Provided 
Court  or  Judge  may  on  return  of  Summons  allow  plaintiff  to 
file  further  interrogatories,  &o.  Provided  also  Court  or  Judge 
may  make  it  a  condition  of  debtor's  discharge  that  he  assign 
ftny  right  or  interest  which  he  may  have  or  be  presumed  to 
have  in  any  real  or  personal  property,  credits  and  effects  other 
than  wearing  apparel,  Sec,,  before  mentioned.  Provided  lastly 
in  certain  cases  of  fraud,  &o.,  specified  debtor  may  be  re-com- 
mitted for  any  period  not  exceeding  twelve  calendar  months. 

XIII. — Any-  person  having  obtained  a  judgment  in  any 
Cocrt  in  Upper  Canada  or  any  person  entitled  to  enforce  such 
judgment  may  apply  to  the  Court  or  a  Judge  for  a  rule  or 
order  that  the  judgment  debtor  be  orally  examined  touching 
his  estate  and  effects,  &c.  If  debtor  do  not  attend  as  required 
by  the  order,  or  if  he  attend  and  refuse  to  disclose  his  property 
Ac,  or  do  not  make  satisfactory  answers,  Ac,  may  be  com- 
mitted for  any  time  not  exceeding  twelve  calendar  months,  or 
a  Co.  8a,  may  be  issued,  Ac. 


XI v. — Debtors  fraudulently  obtaining  their  discharge  may 
be  recommitted.    Sheriff  not  in  such  cases  liable  for  escape. 

XV. — False  evidence,  perjury. 

XVI. — C.  L.  P.  Act,  1856,  and  this  Act  to  he  read  as  one 
Act  Power  given  to  Judges  to  fraa|^- rules,  Ac,  necessary 
for  giving  effisct  to  this  Act. 

XVII. — The  first,  second,  third,  fourth,  fifUi,  sixth,  seven  111, 
eighth,  ninth,  eleventh,  twelfth,  thirteenth,  fourteenth,  fifteenth, 
sixteenth,  eighteenth,  nineteenth  and  twenty-second  sections  of 
this  Act  to  apply  to  County  Courts,  as  also  all  rales,  Ac,  to 
be  made  under  sixteenth  section  of  this  Act. 

XVIII. — ^Every  confession  of  judgment,  cognovit,  actionem, 
or  warrant  of  attorney  to  confess  judgment  voluntarily  or  by 
oollusion  with  a  creditor  or  creditors,  given  by  any  person 
(such  person  being  at  the  time  in  insolvent  circumstances  or 
unable  to  pay  his  debts  in  full,  or  knowing  himself  to  be  on 
the  eve  of  bankruptcy)  with  intent  to  defeat  or  delay  his  cre- 
ditors, Ac,  or  with  intent  of  giving  a  preference,  Aic.,  to  be 
invalid  to  support  any  judgment,  ana  to  be  void  as  against 
the  creditors  of  the  party  giving  the  same. 

XIX. — Qifts,  conveyances,  assignments  or  transfers  of  any 
goods,  chattels  or  effects,  bills,  bonds,  notes,  or  other  securities 
or  property  transferred  under  like  circumstances,  to  be  void  as 
against  creditors :  Provided,  that  nothing  herein  contained  is 
to  avoid  '*  any  deed  of  assignment  made  and  executed  by  any 
debtor  for  the  purpose  of  paying  and  satisfying  rateably  and 
proportionally,  and  without  preference  or  priority,  all  the  cre- 
ditors of  such  debtor  their  just  debts."  Provided  also,  that 
nothing  herein  contained  is  to  make  void  **  any  bona  fide  sale 
of  goods  in  the  ordinary  course  of  trade  or  calling  to  innocent 
purchasers." 

XX. — Misdemeanor  for  a  person  to  destroy,  alter,  mutilatev 
or  falsify  any  of  his  books,  papers,  writings  or  securities,  or 
make  or  be  privy  to  false  or  fraudulent  entries,  Ac 

XXI. — Misdemeanor  to  make  or  accept  any  gift,  conveyance, 
assigpnment,  sale,  transfer,  or  delivery  of  lands  or  goods,  Ac, 
with  intent  to  defraud  creditors. 

XXII.--2  Geo.  IV.  cap.  1,  s.  15 ;  23rd,  42nd,  108th  and  300th 
ss.  of  C.  L.  P.  A.  1856,  and  also  so  much  of  48th  section  of 
C.  L.  P.  A.  1856,  as  provides  "  that  after  obtaining  judgment 
it  shall  not  be  necessary  for  the  plaintiff  to  make  or  file  any 
other  or  further  affidavit  than  that  on  which  the  writ  of  attach- 
ment was  ordered,  in  order  to  sue  out  a  ca,  sa."  together  with 
other  inconsistent  enactments  repealed  from  the  time  this  Act 
takes  effect. 

XXIIL— This  Act  to  take  effect  on  1st  September,  1858. 

XXIV.— This  Act  to  be  cited  as  '*The  Act  for  the  Abolition 
of  Imprisonment  for  Debt." 

XXV. — ^The  word  "  County,"  wherever  it  occurs,  to  include 
any  union  of  Conntiee  for  judicial  purposes. 

A  perusal  of  this  Synopsis  indicates  at  leapt  three  great 
changes  in  the  law  :  Ist, — ^That  no  arrest  can  be  made  in 
a  civil  action  without  a  judge's  order ;  2nd, — That  no  ar- 
rest can  be  made  for  a  demand  under  twenty-five  pounds. 
Srd; — ^That  an  apprehension  of  the  debtor's  escape  from 
Upper  Canada  is  not  sufficient  to  ground  an  application. 

As  to  the  first,  it  is  a  decided  change  for  the  better.  It 
is  neither  more  nor  less  than  that  which  we  in  March  last  ad- 
vocated as  a  remedy  for  the  abuses  of  the  day.  It  b  not 
only  an  assimilation  to  the  laws  of  England,  but  to  the  laws 
of  Lower  Canada;  and  as  such,  a  measure  of  which  aa 
Upper  Canadian  legislator  may  be  justly  proud. 
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As  to  the  seooad,  it  is  not  only  a  rational  concession  to 
the  popalar  demand  for  the  amelioration  of  the  law  of  arrest 
but  is  also  an  assimilation  to  the  laws  of  England.  Hereto- 
fore,  in  Upper  Canada,  an  arrest  might  have  been  made  for 
any  demand  of,  or  exceeding  ten  pounds.  The  change  will 
we  hope  have  at  least  one  good  effect,  and  that  will  be  to 
make  tradesmen  and  others  more  cantioos  in  the  giving  of 
credit,  and  so  weaken  a  most  pernicious  but  now  general 
system  of  dealing. 

As  to  the  third,  we  cannot  say  much  in  its  praise. 

It  was  neither  so  urgent,  nor  is  it  so  important  as  the  two 
former.  Our  fear  is  that  it  is  premature.  The  object 
of  arrest  in  a  civil  case  is  to  detain  the  body  of  the  debtor 
within  the  jurisdiction  of  the  Court  where  the  arrest  is 
made,  so  as  to  be  amenable  to  ulterior  proceedings  in  view 
of  fraud.  The  removal  of  a  debtor  from  Upper  to  Lower 
Canada  would  be  at  present  the  removal  of  the  body  of  the 
debtor  without  the  jurisdiction  of  the  Courts  of  Upper 
Canada.  Once  without  the  jurisdiction  of  the  Courts,  there 
is  no  power  to  bring  the  debtor  back.  This  trip  from  Upper 
to  Lower  Canada  may  be  as  much  a  fraudulent  escape  as  a 
trip  from  Upper  Canada  to  the  United  States.  Were  Upper 
and  Lower  Canada  one  Province,  judicially  as  well  as  poli- 
tically, there  could  be  no  valid  objection  to  the  change ; 
but  they  are  not  so;  and  until  they  become  so, —  we 
feel  the  change  is,  if  anything,  premature.  One  effect 
of  it  will  be,  under  the  perambulating  system  of  alternate 
governments  in  Quebec  and  Toronto,  to  relieve  government 
officials  from  the  terror  of  arrest  in  civil  cases. 

We  have  not  space  in  this  number  at  greater  length  to 
review  "  The  Act  for  the  Abolition  of  Lnprisonment  for 
Debt.''  Having  laid  before  our  readers  a  full  abstract  of 
its  provisions,  we  must  allow  our  readers  leisure  to  meditate 
upon  it.  It  is  an  Act  which  our  professional  readers  must 
at  once  niaster.  We  regret  for  their  sake  that  we  are  not 
able  to  give  it  in  hasc  verba.  So  much  as  we  hav0  given  is 
reliable,  and  enough  is  we  think  given  to  enable  the  reader 
to  understand  the  nature  of  changes  effected,  so  as  to  put  him 
upon  his  guard  when  inclined  to  follow  the  old  law  of  arrest. 

LOCAL  COURTS  JURISDICTION. 
We  direct  attention  to  the  case  of  Emery  r.  Barnet,  pub- 
lished at  length  on  another  page.  It  is  in  reference  to 
«  question  of  title"  as  affecting  title  in  the  English  County 
Courts.  The  words  of  the  County  Courts  Act  9  &  10  Vic, 
ch.  95,  sec.  58  ar^^'<  the  Court  shall  not  have  cognizance 
of  any  action  of  ejectment  or  in  which  the  title  to  any  cor- 
poreil  or  incorporeal  hereditaments  shall  be  in  question." 
Our  Division  Courts  Extension  Act  16  Vic,  ch.  177,  sec. 
1,  is  word  for  word  the  same  and  the  important  decision  in 
Emery  Tr  Barnet;  should  be  noted  accordingly. 


HISTORICAL  SKETCH  OF  THE  CONSTITUTION,  LAWS 
AND  LEGAL  TRIBUNALS  OF  CANADA. 

{Continued  from  p.  175.) 
During  the  entire  rule  of  Count  Frontenao  there  was 
much  ill  feeling  between  his  people  and  the  English  of 
New  York,  and  the  other  New  England  States.     After  se- 
veral demonstrations  of  war  on  the  one  side  and  the  other. 
New  York  and  the  New  England  States  resolved  to  attack 
Canada;  simultaneous  attacks  upon  Montreal  and  Quebec 
were  intended — ^the  former  to  be  effected  by  a  land  force 
and  the  latter  by  a  naval  force.     From  various  causes  the 
former  failed,  and  soon  returned  without  accomplishing 
much.     Quebec  then  became  the  point  of  interest,  both  to 
the  defenders  and  the  aggressors.  The  town  was  no  sooner 
prepared  for  defence  than  the  English  fleet  was  discerned 
approaching  on  the  Beauport  side  of  the  St.  Lawrence. — 
It  was  under  the  command  of  Sir  W.  Phipps,  Governor  of 
Massachusetts,  who  had  been  appointed  Chief  in  command 
of  the  expedition,  both  by  sea  and  land.     On  6th  October, 
1690,  he  sent  a  summons  to  the  Town  to  surrender.     In 
the  summons  he  stated,  that  the  war  between  the  two 
crowns  of  England  and  France  did  not  only  sufficiently 
warrant,  but  the  destruction  made  by  the  French  and  In- 
dians of  the  persons  and  estates  of  the  English  subjects 
of  New  EngUnd,  without  provocation  on  their  part,  had 
put  them  %nder  the  necessity  of  the  expedition  for  their 
own  security  and  satisfaction.     He  thereupon  proceeded  in 
a  formal  manner,  in  the  name  and  on  behalf  of  their  Ma^ 
jesties,  Wilfiam  and  Mary,  King  and  Queen  of  Engknd, 
Scotland,  France  and  Ireland,  and  by  order  of  the  Govern- 
ment of  Massachusett  colony,  to  demand  a  surrender  of 
the  place  and  its  inhabitants,  threatening  in  the  event  of  a 
refusal,  by  force  of  arms  to  avenge  all  wrongs,  and  to  bring 
the  Count  of  Frontenac  and  his  people  under  subjection  to 
the  Crown  of  England.     An  answer  within  one  hour  after 
deliveiy  of  the  message  was  required.     The  summons  was 
delivered  to  the  Count  at  his  chateau,  when  in  company  of 
the  Bishop,  Intendant  and  other  officers  of  the  Govern- 
ment.    His  reply  was  verbal.     He   answered,  that  the 
Prince  of  Orange  was  a  usurper,  who  had  violated  the  most 
sacred  rights  of  blood  and  religion,  in  dethroning  King 
James  the  Second,  whom  only  he  acknowledged  as  lawful 
sovereign  of  England,  and  after  further  proceeding  in  the 
same  strain,   peremptorily  refused  to  surrender.     Active 
hostilities  were  then  begun.     After  some  slight  successes, 
the  English  retired  without  effecting  the  object  of  their 
mission,  and  Quebec  once  more  was  relieved  from  the 
threatened  dominion  of  Great 'Britain. 

The  French  no  longer  afraid  of  hostile  attacks  from  the 
English,  made  war  on  the  unfriendly  tribes  of  Indians. 
After  many  skirmishes,  characterized  by  great  cruelty  on 
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eaob  aide,  and  few  results,  the  attention  of  the  Colony  was 
again  drawn  to  European  affairs.  In  1698,  Lord  Bellemont, 
who  was  then  OovernorofNew  York,  notified  Count  Fron- 
tenao  of  the  Treaty  of  Ryswick,  which  had  been  concluded 
between  the  Ooyernments  of  England  and  France  in  the 
fidl  of  the  preceding  jear.  This  was  followed  by  an  angry 
correspondence  between  Lord  Bellemont  claiming  the  Five 
Nations  as  subjects  of  England,  and  Count  Frontenac 
claiming  them  as  subjects  of  France.  And  while  this  con- 
troversy was  being  carried  on  by  the  two  Governors,  Fron- 
tenac on  28th  November,  1698,  in  the  78th  year  of  his 
age,  and  after  having  been "  Governor  of  the  colony  for 
seventeen  years,  died. 

The  Chevalier  de  Callieres  upon  the  death  of  Frontenac 
became  his  successor.  His  commission  bears  date  20th 
April,  1699.  His  manners  appear  to  have  been  very  dif- 
ferent from  those  of  his  predecessor.  His  rule  was  a 
peaceable  one.  The  only  thing  that  occurred  to  mar  the 
tranquility  of  the  colony  under  him  was  Queen  Anne's  de- 
claration of  war  against  France  and  Spain,  made  4th  May, 
1702.  Having  heard  of  the  declaration,  and  fearing  hostile 
visits  from  the  people  of  New  England  States,  de  Callieres 
was  busily  engaged  repairing  the  fortifications  of  Quebec, 
when  on  26th  May,  1703,  death  summoned  him  from  the 
scene  of  his  activity  and  anxiety.  Monsieur  d^  Beauhar. 
nois,  who  on  Ist  April,  1702,  had  been  appointed  Inten. 
dant,  assumed  the  chief  government  of  the  colony  unti] 
the  anival  of  the  Marquis  de  Yaudreuill,  who  received  his 
commission  on  Ist  August,  1703.  About  this  time  the 
King  of  France  increased  the  number  of  the  Sovereign 
Council.  By  a  Royal  declaration,  dated  16th  June,  1703 
lie  directed  that  the  Council  should  consist  of  the  Gover- 
nor, Lieutenant-Governor,  Intendant  of  Justice,  and  twelve 
Councillors.  The  number  of  councillors  before  this  date  was 
seven  only.  And  on  18th  of  June  of  the  year  following, 
the  King  by  Royal  declaration  also  directed,  that  in  all 
civil  cases  before  the  Sovereign  Council,  the  Attorney-Ge- 
neral should  in  the  first  instance  state  his  opinion,  viva 
voce,  and  afterwards  that  the  President  of  the  Council  and 
Councillors  should  consult  apart  from  him.  In  cases  of 
moment  the  Attorney-General  was  allowed  a  second  time  to 
speak  and  retire.  The  object  of  this  procedure  becomes 
plain  when  it  is  considered  that  in  all  probability  there 
was  not  a  single  lawyer  in  the  Council  The  opinion  of  the 
Attorney-General  was  the  opinion  of  a  kwyer,  and  the  le- 
gality of  that  opinion,  owing  to  the  rude  manner  of  admi- 
nistering justice  at  that  time  prevailing,  was  determined 

upon  by  men  who  knew  little  or  nothing  of  law.  In  the 
absence  of  any  vestiges  of  complaint,  we  presume  the  sys- 
tem, bad  as  it  was,  gave  some  satisfaction  to  the  Colony. — 
It  is  Qot|  however,  to  be  assumed  that  there  was  no  litiga. 


tion.  For  Mr.  Rndat  who  in  the  place  of  Mons.  de  Beau* 
harnois,  had  on  1st  Januaiy,  1705,  been  appointed  Inten- 
dant ;  observing  the  litigious  spirit  of  the  Canadians,  took 
measures  to  turn  their  attention  from  law  to  commerce. — » 
Finding  suits  protracted  to  the  detriment  of  the  settlement 
of  the  colony,  he  not  only  shortened  the  procedure  in  the 
courts,  but  in  many  cases  decided  summarily.  He,  as  an 
experiment,  persuade  the  inhabitants  to  cultivate  Flax 
and  Hemp,  and  so  gave  an  impulse  to  manufacture,  which 
enabled  the  people  in  some  measure  to  clothe  themselves 
comfortably,  which  before  owing  to  the  great  cost  of  French 
manufactures,  they  were  scarcely  able  to  do.  He  proved 
himself  to  be  not  only  a  good  lawyer  but  a  real  philanthro- 
pist, and  a  statesman  of  much  ability.  The  clergy 
dissatisfied  with  him  and  his  regulations,  made  a  direct  re- 
presentation to  the  King,  that  one  twenty-sixth  of  the  pro- 
duce allowed  as  tythes  were  insufficient  for  their  support, 
and  asked  for  a  larger  scale  of  allowance.  But  their  repre- 
sentations instead  of  having  the  desired  effect,  produced  a 
decree  dated  12th  July,  1707,  which  put  an^  end  to  their 
pretensions. 

On  the  31st  March,  1710,  Monsieur  Begon  succeeded 
Monsieur  Randat  as  Intendant.  Shortly  after  his  arrival 
the  system  of  land  grants  absorbed  some  attention. — 
The  Crown  had  with  a  view  to  cultivation,  been  in  the 
habit  of  resuming  wild  land  and  re-granting  it.  As  early 
as  1672,  by  an  arret  dated  4th  June  of  that  year,  the  In- 
tendant was  authorized  to  take  away  from  the  owners  one 
half  of  grants  then  made,  and  re-grant  the  same,  provided 
the  new  grantee  settled  in  four  years.  So  in  a  like  spirit) 
on  9th  May,  1679,  an  arret  was  made,  1st,  That  all  grants 
made  before  1665  should  be  abridged  one-fourth.  2nd. — 
That  after  1680  one-twentieth  of  all  uncultivated  land 
should  be  regranted.  3rd.  That  the  execution^f  the  arret 
should  be  conjonitly  by  the  Governor  and  Intendant.  Pro- 
vision was  also  made  for  the  forfeiture  of  unimproved  lands 
in  the  proportion  of  one-fourth  to  the  whole.  While  Begon 
was  intendant,  that  is  on  6th  July,  1711,  all  acts  done 
under  previous  arrets  were  confirmed.  Future  Intendants 
also  acted  under  these  arrets,  and  as  may  well  be  supposed 
much  confusion  was  caused  by  the  system.  So  much  so, 
that  no  further  allusion  will  be  made  to  it  in  this  sketch. 

On  30th  March,  1713,  the  Treaty  of  Utrecht  was  con- 
cluded between  Great  Britain  and  France,  and  under 
it  Great  Britain  became  possessed  of  Newfoundland,  Nova 
Scotia  and  other  lands  adjoining.  Nothing  which  requires 
mention  from  us  then  occurred  till  1717.  On  12th  Ja- 
nuary of  this  year,  regulations  were  made  for  the  govern- 
ment of  the  Court  of  Admiralty,  and  on  2nd  of  August, 
following,  regulations  were  made  as  to  the  office  of  Notary. 
It  was  ordered  as  to  Notaries  among  other  things  that  their  mi* 
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nutes  should  be  annually  collected  and  bound  up  in  bundles, 
that  their  oflScea  should  be  visited  annually  by  the  Attor- 
ney General,  that  the  Judges  should  make  lists  of  the  pa- 
pers of  the  deceased  notaries  at  the  instance  of  the  Attor- 
ney Gknend,  and  remoTC  the  papers  to  the  office  of  the 
Clerk  of  the  Jurisdiction,  that  the  Clerk  should  be  obliged 
to  give  a  copy  of  the  lists  to  the  heirs  of  the  deceased,  and 
half  of  the  fees  of  the  copies  for  five  years.  By  Royal  de- 
claration dated  4th  January,  1724,  it  was  also  directed 
that  the  disposition  of  the  papers  of  dismissed  Notaries, 
should  be  filed  in  the  Clerk's  office,  and  by  a  still  later 
Royal  declaration  (6th  May,  1788,)  Notaries  were  ordered 
to  keep  possession  of  all  their  minutes  and  acts. 

In  1721,  the  limits  of  the  several  Parishes  of  the  colony 
were  adjusted.  The  adjustment  was  made  on  the  20th 
of  September,  by  the  Governor,  the  Intendant,  and  the 
Bishop.  On  the  8rd  March  of  the  year  following,  it  was 
confirmed  by  the  King.  A  few  years  afterwards,  M.  De 
Yuadreuil,  who  had  so  long  and  so  successfully  governed 
the  Colony,  departed  this  life  He  died  on  10th  Octo. 
her,  1725,  after  having  been  Governor  General  for  the 
long  term  of  twenty-one  years.  He  found  the  colony  in 
war  and  bloodshed,  and  left  it  in  peace  and  happiness. — 
Much  of  this  desirable  result  was  due  to  his  judgment  and 
energy.  On  his  death  M.  Begon,  who  had  been  Inten- 
dant for  fifteen  years,  and  his  able  coadjutor  desired  to 
return  to  France,  and  having  asked  to  be  recalled  M.  de 
Chazel  was  appointed  his  successor.  The  latter  never 
reached  Quebec.  The  vessel  in  which  he  sailed  was 
wrecked  at  Cape  Breton,  and  he  and  all  on  board  perished. 
Then  M.  du  Pay  was  on  25th  November,  1725,  appoin- 
ted Intendant,  who  more  fortunate  than  de  Chazel,  reached 
the  colony.     M.  Begon  left  Quebec  on  19th  October,  1726. 


MR.  JUSTICE  COLERIDGE. 

The  following  address  of  the  Attorney-Qeneral  of  EngUnd 
to  Mr.  Justice  Coleridge  on  his  retirement  from  the  Bench  and 
the  reply  of  that  learned  and  excellent  judge,  which  we 
take  from  the  Solicitor's  Journal,  are  well  worthy  of  being 
recorded  in  our  pages.  The  latter  especially  richly  deserves 
to  be  written  in  letters  of  gold.  Never  have  we  read  an 
expression  of  sentiments  more  just  or  more  affectionate — 
more  worthy  of  being  treasured  up  by  every  member  of  the 
bar.  The  occasion,  as  well  as  the  address  and  reply,  re- 
mind us  of  the  day  when  under  almost  similar  circum- 
stances we  parted  from  that  good  and  excellent  man — Chief 
Justice  Macaulay. 

The  Attorney-General  said—Mr.  Justice  Coleridge,  the  mo- 
ment has  now  arrived  that  I  am  called  upon  to  discharge  the 
dutv  of  attempting  to  express  to  your  Lordship,  in  the  name 
of  the  Bar  of  En^and,  the  senttments  of  regret  with  which 


they  have  learned  that  you  are  about  to  quit  that  station  which 
you  have  so  lone  occupied  and  adorned.^  Three-and-twenty 
years  ha?e  now  elapsed  since  your  Lordship  was  laised,  by  the 
well  deserved-favour  of  the  Crown,  to  a  seat  upon  that  bench. 
Throughout  that  eventful  period  your  public  life  has  been  die- 
tineuished  by  that  dignified  and  sustained  exercise  of  high  ju- 
dicial qualities  which  has  rendered  so  many  of  your  pre- 
decessors illustrious,  and  won  for  the  administrmtton  of  the 
law  in  this  court  the  respect  and  confidence  of  the  people.  But, 
my  Lord,  it  is  more  especially  to  the  members  of  the  Bar  that 
your  long  and  eminent  judicial  career  has  exhibited  a  bright 
example  of  the  display  of  all  those  attributes  which  beet  be- 
come a  j  udge  in  the  discharge  of  his  j  udicial  duties.  To  a  clear 
and  powernil  intellect — to  leeal  and  constitutional  learning, 
at  once  accurate  and  profound — to  patient  assiduity  and  at- 
tention— ^your  Lordship  has  also  added  the  estimable  and 
scarcely  less  important  qualities  of  unirbrm  courtesy,  evenness 
of  temper,  and  kindness  of  heart  My  Lord,  we  r^oice,  in 
bidding  you  farewell— we  r^oice  that  your  country  will  not 
altogether  be  deprived  of  your  invaluable  services,  and  that 
your  well-tried  ability  and  experience  may  yet  be  called  into 
action  in  the  councils  of  the  Queen.  But,  my  Lord  whether 
you  shall  continue  to  dedicate  your  efforts  to  the  public  good, 
or  shall  seek  the  enjoyment  of  that  repose  to  which  the  lab- 
ours of  a  long  and  useful  life  so  well  entitle  you,  be  assured, 
my  Lord,  that  in  your  retirement  from  that  bench  you  will 
carry  with  you  the  respect,  the  regard,  and  the  esteem  of  every 
member  of  the  Bar,  and  their  sincere  and  earnest  wishes  for 
your  health,  prosperity,  and  happiness. 

Mr.  Justice  Coleridge  replied— Mr.  Attorney-Qeneral  and 
Gentlemen  of  the  Bar,  accept  my  heartfelt  thanks  for  this 
most  gratifying  testimony  of  your  regard.  I  wish  I  could  feel 
that  what  has  been  said  is  as  strictly  just  as  it  is  abundantly 
kind.  But  although  this  cannot  be,  I  will  not  deny  myself  the 
pleasure  of  believing  that  to  some  extent  I  have  earned  the 
l^d  opinion  and  affection  of  the  Bar.  I  should  be  ungrateful, 
indeed,  if  I  doubted  the  sincerity  of  such  a  succession  of  kind 
testimonies  as  have  attended  me  in  every  step  of  my  career. 
This,  eentleman,  the  close  of  the  whole,  will  be  remembered  by 
me  as  long  as  I  live  ;  and  it  is  a  great  comfort  to  me  at  this 
trying  moment ;  for,  gentleman,  you  can  well  believe  that  I  am 
under  the  excitement  of  conflicting  feelinss.  I  have  taken  the 
resolution  of  retiring  befoae  I  was  compelled  to  do  so  by  sick- 
ness, inflrmi^,  or  incapacity,  and  that  step  has  not  been  has- 
tily taken.  Her  Msgesty,  has  been  pleasea  to  summon  me  to 
her  Privy  Council,  which  will  give  me  still  some  occasional 
judicial  employment ;  and  I  do  not  think  it  right  to  shrink 
from  any  opportunity  of  being  useful,  according  to  my  strength 
and  ability;  but  still  I  look  £rward  to  simple  rest — a  desire 
not  unnaturid  at  my  time  of  life,  and  after  so  many  years  of 
labor ;  and  I  contemplate  a  return  to  those  parsuits  which  were 
the  delight  of  my  youth,  but  which  I  find  to  be  incompatible 
with  due  attention  to  my  profession.  But  with  all  these  cir- 
cuiu stances  in  my  mind,  1  may  be  excused  for  saying  that  it 
is  a  solemn  thought  to  give  up  the  habits  and  break  off  the 
associations  of  nearly  forty  years,  which  I  may  find  have  be- 
come, as  it  were,  a  part  of  my  very  nature.  It  is  a  solemn 
thought  that  I  have  come  to  the  end  of  my  professional  career, 
and  that  the  responsibility  of  that  judicial  career  now  rises  up 
before  me  at  a  moment  when  no  neglect  of  duty  can  be  amend- 
ed, and  no  breach  of  duty  can  be  repaired.  This  moment,  too, 
recalls  that  long  list  of  associates  with  whom  I  have  labored 
within  these  walls,  and  whom,  in  the  course  of  nature,  I  must 
expect  before  long  to  follow.  Gentlemen,  I  assure  you  it  is  a 
sad  thought  that  I  am  to  part  with  you.  I  well  recollect  with 
what  misgiving  I  took  my  seat  on  this  bench.  I  was  told  that 
favourable  hopes  were  entertained  of  me,  but  I  knew  well 
how  imperfect  was  my  experience.  False  modesty  would  be 
out  of  place  now,  but  I  believe  there  are  few  men  to  whom  the 
judge's  office  does  not  present  great  difficulties.     I  felt  them 


1858.1 


LAW    JOURNAL. 


201 


then,  and  I  feel  them  now;  bat  both  at  first  and  at  last  I  felt 
that  1  ooald  rely  on  the  learning,  industry,  and  ability  of  the 
Bar.    Nothing  more  lightened  my  labours  than  their  uniform 
kindness.    I  very  early  learned,  that  if  a  judge  would  be  sim- 
ple and  patient,  candid  and  considerate,  and  without  respec- 
of  persons,  he  would  reach  every  honest  heart,  and  woula  be 
certain  of  such  encouragement  and  co-operation  from  the  Bar 
as  would  lessen  his  difficulties  and  strengthen  him  to  overcome 
them.      With  this  conviction  I  have  gone  on,  hopeful  and  re- 
joicing; and  without  being  wholy  deserving,  and  yet  not 
wholly  unworthy  of  it,  I  have  always  received  kindness  at  your 
hands.  ^  I  know  not  how  I  could  have  laboured  for  so  many 
years  without  it,  and  for  that  kindness  I  shall  be  deeply  grate* 
fill  as  lon^  as  I  live.    It  would  argue  a  want  of  feeling  to  sup- 
pose that  m  so  many  years  I  have  not  given  some  just  cause 
of  offence.    If,  then,  there  be  any  one  among  you  now  present 
whom  I  have  injured  by  word  or  look,  by  weariness  or  impa- 
tience, to  him  I  now  express  my  most  sincere  sorrow,  and 
heartily  desire  his  forgiveness.    I  will  not  detain  you  with  a 
tingle  remark  upon  the  greatness  and  importance  of  your  pro- 
fession.   So  long  as  England  is  prosperous,  rich,  and  free,  the 
law  must  always  exercise  a  predominant  influence.    I  am  sure 
you  feel  your  responsibility  is  commensurate  with  your  inter- 
est ;  and  I  have  no  fear  but  that  in  any  political  difficulties  or 
dangidrs  that  may  arise  you  will  be  found,  as  your  prede- 
cessors were— courageous,  and  entirely  equal  to  any  crisis.  But 
the  most  insidious  dangers  are  those  which  beeet  yon  in  your 
daily  business — the  excitement  of  controversy,  the  desire  of 
victory,  the  love  of  intellectual  display,  and  the  excessive  sense 
of  duty  to  your  clients.    Gentlemen,  and  especially  my  younger 
friends,  suffer  me  to  put  you  on  your  guard.    We  can  well  af- 
ford to  bear  with  broad  pleasantries,  but  we  cannot  afford  that 
our  professional  standara  of  honour  should  be  questioned,  or 
that  it  should  be  said  that  we  would  do  as  advocates  in  court 
what  as  gentlemen  we  should  scorn  to  do.    Sometimes  we  lend 
support  to  this  notion  by  the  ease  with  which  we  attribute 
nn gentlemanly  conduct  to  one  another.    That  client  is  dear  in- 
deed, that  would  induce  an  advocate,  in  carrying  out  his  views, 
to  go  beyond  his  great  and  glorious  profession.      Forgive  me, 
my  friends,  these  free  words.    I  speak  in  the  love  of  a  profes- 
sion to  which  I  have  given  the  best  part  of  my  years,  and  which 
I  shall  continue  to  love  as  long  as  my  heart  shall  beat    I  have 
detained  you  too  long,  but  I  must  not  close  without  tendering 
my  thanks  to  the  Masters  of  the  Court.    The  world  knows  lit- 
tle of  their  unostentatious  services,  but  you  know  them  and  the 
judges  know  them  b]^  daily  experience,  and  I  gladly  seise  this 
opportunity  of  thanung  them  tor  their  conscientious  discharge 
ottheir  duties  to  the  suitors.    Nor  can  I  leave  without  pro- 
nouncing my  regard  for  those  with  whom  I  have  so  long  occu- 
pied this  bench.     I  have  indeed,  been  a  happy  man  in  my 
coUesgnes.    Every  member  of  the  Court  but  myself  has  been 
changed.  With  those  who  havedeparted,aB  well  as  with  those  who 
have  succeeded,  I  have  lived  in  peace  and  harmony,  loving  and 
honouring  them,  and,  I  trust,  loved  and  honoured  by  them — 
certainly  guided  and  encouraged — ^with  so  much  of  general 
a^reemettt  as  served  to  give  authority  to  our  judgnaents,  but 
with  so  much  occasional  difference  as  shewed  our  individual 
responsibility  and  independence.    Thus  employed  in  court,  out 
of  court  we  have  lived  in  that  easy  and  happy  intercourse 
which  sweetens  the  toils  of  office,  and  makes  men  more  fit  to 
be  fellow-Ubourers    I  may  have  said  too  much.    My  successor 
is  known,  and  the  undoubtedly  wise  choice  leaves  no  cause  for 
regret.    I  trust  he  may  fill  the  judicial  office  as  long  and  hap- 
pily, and  more  efficiently  than  1  have ;  but  I  hope  in  your 
nappy  meetinn  you  will  bear  in  mind  that  I  do  desire  long  to 
be  remembered  here.    And  now  Mr    Attorney-General,  gen- 
tlemen of  the  Bar,  and  Masters,  my  dear  Lord  and  brethren, 
earnestly,  gratefully,  and  affectionately  I  bid  you  all  farewell, 
and  may  God  bless  yoo. 


AUTUMN  CIRCUITS,  1868. 


EASTERN  CIRCUIT. 

Tab  Hon  Mb.  Justicb  RicHAans. 

Perth   Tuesday  5th  October. 

Ottawa Tuesday  12th  October. 

L'Orignal  Monday 18th  October. 

Cornwall Monday 25th  October. 

Brockville  Monday 1st  November. 

MIDLAND  CIRCUIT. 

Thb  Hon.  Mb.  Justicb  McLxak. 

Whitby Tuesday 21st  September. 

Peterborough Tuesday 28th  September. 

Cobourg Monday  4th  October. 

Belleville Wednesday 13th  October. 

Picton Monday  25th  October. 

Kingston Tuesday 2nd  November. 

HOME  CIRCUIT. 

Thb  Hon.  Chibf  Justicb  Dbapbb. 

Hamilton     Wednesday 22nd  September. 

Owen  Sound  Thursday 23rd  September. 

Milton Tuesday 28th  September. 

Merrittsville Wednesday 6th  October. 

Niagara  Wednesday 13th  October. 

Barrie Wednesday 20th  October. 

OXFORD  CIRCUIT. 

Thb  Hon.  Sib  John  Bbvbblt  Robinson,  Babonbt,  C.J. 

Simcoe Tuesday 21st  September. 

Cayuga  Tuesday 28th  September. 

Brantford  Wednesday 6th  October. 

Stratford Thursdav  14th  October. 

Woodstock Wednesday 20th  October. 

Berlin Friday 29th  October. 

Guelph    Thursday  4th  November. 

WESTERN  CIRCUIT. 

Thb  Hon.  Mb.  Justicb  Bubns. 

Goderich Tuesday 28th  September. 

Sarnia Tuesday 5th  October. 

Sandwich  Monday  llth  October. 

Chatham Monday  18th  October. 

St  Thomas Monday  25th  October. 

London Monday  1st  November. 

HOME  SITTINGS. 

Thb  Hon.  Mb.  Justice  Haoabtt. 

Monday, llth  October. 


LAW  SOCIETY  OF  UPPER  CANADA. 

The  following  Gentlemen  have,  daring  the  present  term 

of  Trinity,  been  called  to  the  Degree  of  Barrister-at-Law  : 

Niool  Kingsmill^  M.A. 3  John  McBride;  George  Palmer; 

Thomas  Waidlaw  Taylor,  M.  A. ;  and  Robert  John  Wilson. 


The  thirty-sixth  section  of  the  Error  and  Appeal  Act, 
(20  Vic.  cap.  5;)  is  repealed  by  Statute  22  Vic.  oap.  92. 


''The  Surrogate  Courts  Act,  1858/'  came  into  operation 
on  Ist  September  instant. 
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All  the  provisioDS  of  the  Registration  of  Voters  Act,  22 
Vic.  cap.  82,  took  effect  on  16th  Augast,  1858,  ''  except 
those  provisions  which  relate  to  the  Elective  Franchise  and 
the  use  and  effect  of  the  Lists  of  Voters,"  which  ^<  last  men- 
tioned provisions"  are  not  to  apply  to  any  Election  for  which 
the  first  Polling  Day  is  to  be  before  Ist  January,  1859. 


We  direct  attention  to  the  third  section  of  the  Surro' 
gates  Courts  Act,  1858.  As  we  read  it — every  Registrar 
both  those  now  appointed  and  those  County  Court  Clerks, 
who  will  by  operation  of  the  Act  become  Registrars,  are  re. 
quired  he/oreheing  qualified  to  act  as  Registrars  under  the 
Act  to  take  the  oath  of  office  prescribed  therein. 


22  Vio.  CAP.  XCVIII 


DIVISION     COU  RT8. 


OFFICERS  AND  SUITORS. 


AN8WBR8     TO     GO  BB  B8  PON  DX  N  T  8. 


An  Act  to  cunend  the  law  relating  to  petty  trespasses  in  Upper 
Canada,  [Sanctioned  16  August,  1858.] 

In  amendment  of  the  Law  relating  to  petty  treapasses  in 
Upper  Canada :  Her  M  ijesty,  by  and  with  the  advice  and  con- 
sent  of  the  Legislative  Council  and  Aiiaembly  of  Canada,  enacts 

follows : 


I. — Any  person  who  shall  unlawfully  enter  into,  come  upon, 
or  pass  through,  or  turn  any  Horses,  Cattle,  Sheep  or  Swine, 
upon,  or  permit  any  such  to  go  or  range  at  lari^  upon,  or  in 
any  way  trespass  upon  any  land  or  premises  whatsoever,  bein^ 
wholly  or  in  part  enclosed  and  being  the  property  of  any  other 
person,  shall  be  liable  to  a  penalty  of  not  less  than  one  dollar 
nor  more  than  ten  d  )llars  for  every  such  offence,  irrespective 
of  any  damage  having  or  not  having  been  occasioned  thereby ; 
and  such  penalty  may  be  recovered  with  costs  in  every  cose  of 
conviction  before  any  one  Justice  of  the  Peace,  who  shall  decide 
the  matter  in  a  summary  way,  and  award  costs  in  case  of  con- 
viction, which  may  be  bad  either  on  view,  or  on  confession  of 
the  party  complained  against,  or  on  the  oath  of  one  credible 
witness :  Provided  always,  that  uothing  herein  contained  shidl 
extend  to  any  case  where  the  party  trespassing  acted  under  a 
fair  and  reasonable  supposition  that  he  had  a  right  to  do  the 
act  complained  of,  or  to  any  case  within  the  meaning  of  the 
twenty-fourth  section  of  the  Act  fourth  and  fifth  Victoria,  chap- 
ter twenty-six  for  consolidating  and  amending  the  laws  iu  this 
Province  relative  to  malicious  injuries  to  property. 

II. — Any  person  found  committing  any  such  tresspass  as 
aforesaid,  may  be  apprehended  without  a  warrant  by  any  Peace 
Officer,  or  the  owner  of  the  property  on  which  it  is  committed, 
or  the  servant,  or  any  other  person  authorised  by  him,  and 
forthwith  taken  to  the  nearest  Justice  of  the  Peace  to  be  dealt 
with  according  to  law.^ 

III. — Except  as  herein  otherwise  provided,  all  proceedings 
under  this  Act  shall  be  subject  to  and  in  accordance  with  the 
provisions  of  the  Act  passed  in  the  Session  held  in  the  sixteenth 
year  of  Her  MjtjeAty's  Reign,  chapter  one  hundred  and  seventy- 
eight,  intituled.  An  Act  to  facilitate  the  performance  of  tfie  duties 
of  Justices  of  the  Peace  out  of  Sessions  in  Upper  Canada,  with 
respect  to  UU  summary  convictions  and  orders,  which  shall  apply 
^0  cases  arising  under  this  Act. 

IV. — Nothing  in  this  Act  contained  shall  authorise  or  be  con- 
strued to  authorize  any  Justice  of  the  Peace  to  hear  and  deter- 
mine any  case  of  tresspass  in  which  the  title  to  any  land,  or  any 
interest  therein  or  accruing  thereupon,  shall  be  called  in  ques- 
tion or  affected  in  any  manner  howsoever ;  but  every  suuh  case 
of  trespass  shall  be  dealt  with  according  to  law  in  the  same 
manner,  in  all  respects,  as  if  this  Act  had  not  been  passed. 

V. — ^This  Aot  shall  extend  to  Upper  Canada  only. 


To  tJu  Editors  of  the  Law  Journal, 

Preston,  16th  August,  1858. 

GiNTLBXBN, — The  desire  of  having  a  uniform  system  of 
practice  introduced  into  the  numerous  Division  Court  offices, 
induces  me  to  bring  under  your  notice  a  few  of  the  subjects 
on  which  there  exists  a  difference  in  the  practice ;  feeling  as- 
sured that  if  you  would  kindly  express  your  opinion  on  the 
same,  it  would  greatly  tend  to  aooomplish  the  object  desired. 

One  of  the  subjects  to  which  I  beg  to  direct  your  attentiou 
is  that  of  issuing  executions. 

In  the  Division  Court  of  a  certain  County  it  is  the  praetioe, 
by  order  from  the  Judge,  to  issue  executions  on  all  judi^ents 
that  are  not  paid  at  maturity ;  without  any  special  order  to  the 
clerk  from  the  plaintiff  or  party  tn  whose  favor  judgment  was 
rendered. 

In  the  Division  Court  of  another  County  the  order  from  the 
Judge  is:  not  to  issue  any  execution  until  thereunto  required 
by  the  plaintiff,  or  party  in  whose  favor  judgment  was  rend- 
ered. 

All  that  is  re<]^uired  of  a  party  suing  in  the  former  County, 
is  to  enter  his  suit,  and  establish  his  claim  at  Court  day,  the 
Clerk  will  pass  the  suit  through  all  its  different  staj^,  includ- 
ing the  issuing  of  execution,  the  Bailiff  will  do  his  duty  and 
make  his  return  accordingly  and  the  plaintiff  only  needs  to 
call  or  send  for  his  money,  or  receive  such  other  return  made 
by  the  fiiiliff.  While  in  the  latter  County  no  execution  is 
issued  without  special  order  to  that  effect  from  the  party  in 
whose  favor  judgment  was  rendered. 

In  consequence  of  these  two  different  modes  of  practice 
plaintiffii  are  sometimes  subject  to  losses  and  Clerks  to  un 
pleasant  arguments,  which  I  will  briefly  illustrate  by  an  in 
stance. 

A  party  in  the  habit  of  suing  in  the  former  County,  and 
ooversant  only  with  the  practice  there,  having  oceasion  to  sue 
in  the  latter  Countv ;  he  enters  bis  suit,  establishes  his  olaim 
at  Court  day  and  thereafter  gives  himself  no  further  trouble 
respecting  his  suit  until  about  6  or  8  weeks  after  Court  day, 
when  he  calls  upon  the  Clerk  in  full  expectation  that  his  money 
is  ready  fjr  him.  To  his  surprise  however,  he  is  informed 
that  the  suit  is  not  paid  and  that  no  execution  has  been  issued 
because  he  did  not  give  any  order  to  that  effect.  His  disap- 
pointment is  increased  upon  being  informed  that  other  plain- 
tiffs, who  otherwise  would  not  have  had  priority  over  him 
they  havins  obtained  judgment  after  him,  had  received  their 
money,  by  naving  ordered  the  issue  of  execution,  that  how- 
ever all  the  goods  and  chattels  of  defendant  had  been  sold  to 
satisfy  those  executions,  and  that  there  is  nothing  left  for  him. 

The  party  aggrieved  generally  at  first  accuses  the  Clerk  of 
neglect  of  duty,  (it  is  so  natural  for  men  to  place  the  burthen 
of  blame  for  losses  sustained  upon  the  shoulders  of  others,  in- 
stead of  ascribing  it  to  their  own  inability  or  want  of  know- 
ledge, and  in  fiict,  such  shifting  is  sometimes  the  only  conso- 
lation for  men,  though  as  a  maxim  ever  so  wrong.)  The 
Clerk  very  naturally  will  not  acknowledge  the  charge,  and  in 
defince  will  quote  his  authority. 

The  disappointed  person,  if  he  is  a  reasonable  man,  will 
upon  receiving  such  explanation,  relieve  the  Clerk  from  all 
blame,  and  only  express  his  surprise  that  the  practice  in  two 
Counties  that  are  to  be  governed  by  the  same  laws,  should  be 
diametrically  opposed  to  each  other.  But  if  he  is  one  of  those 
unreasonable  fault-finding,  mistrusting  and  grumbling  individ- 
uals that  neither  can  nor  will  be  convinced,  the  position  of  the 
Clerk  in  such  an  instance  is  anything  else  but  pleasant. 
It  may  Gentlemen,  not  be  out  of  place  here  to  mention  some 
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^f  the  reasons  adraaoed  for  these  different  modei  of  practice. 

For  the  mode  first  mentioned,  i.  e.,  that  the  Clerk  shall  issue 
execution  without  special  order  from  plaintiffs  it  is  argued  that 
the  plaintiff  in  putting  his  suit  into  Court,  requires  that  the 
money  for  the  same  shall  be  collected  without  delay,  that  the 
very  act  of  placing  a  claim  into  Court,  tacitly  implies  that  the 
Court  is  required  and  authorised  to  pass  that  suit  through  all 
the  requisite  staj^  of  procedure,  until  the  money  is  recovered 
or  some  other  ultimate  result  attained  such  as  a  return  of  nuUa 
bona,  or  the  like.  That  if  the  plaintiff  desires  to  grant  the 
defendantany  lon|i;ertime  than  was  granted  by  thejudge  to  whom 
ho  applied  for  assistance  in  the  recovery  of  his  claim,  it  shall 
be  the  duty  of  such  plaintiff  to  notify  the  Clerk  of  the  Court 
to  that  effect,  in  the  same  manner  as  such  plaintiff  is  required 
to  do  if  he  desire  to  withdraw  a  suit. 

For  the  second  mode  of  practice,  t. «.,  that  the  Clerk  shall 
not  issue  execution  without  order  from  plainiiff^  the  arguments 
advanced  are  as  follow :  That  the  plaintiff  has  always  the  con- 
trol over  the  suit  entered  by  him,  he  may  at  his  option  with- 
draw the  same  before  or  during  the  hearine,  he  may  grant  the 
defendant  longer  time  than  the  judge  is  odlowed  to  grant,  he 
may  settle  with  defendant  and  give  him  a  receipt  in  full  even 
after  the  hearing  and  after  judgment  is  rendered,  and  that  the 
plaintiff  himselfought  to  know  his  own  business  best 

That  since .  it  freonently  happens  that  plaintiffs  withdraw 
suits  or  settle  with  aefendants,  it  cannot  be  inferred  that  the 
mere  putting  a  suit  into  Court,  tacitly  implies  that  such  suit  is  to 
pass  through  all  the  stages  of  procedure  until  money  is  made, 
without  any  order  from  the  plaintiff.  That  the  Bailiff  might 
make  himself  liable  to  an  action,  if  he  was  to  levy  upon  and 
sell  the  ^ods  and  chattels  of  a  defendant  by  virtue  of  an  ex- 
ecution, m  case  the  defendant  held  a  receipt  in  full  from  the 
plaintiff. 

And  in  support  of  these  arguments  the  53rd  section  of  the 
Division  Court  Act  of  1850,  is  Quoted  which  states  ^' that  there- 
upon  the  Clerk  of  the  Court,  at  me  request  qf  the  party  prosecut- 
ing such  order  for  the  payment  of  the  money,  shaU  issue  under 
the  seal  of  the  Court,  a  precept  in  the  nature  of -Rjtri  facias,^  and 
in  further  support,  that  if  uie  Judges  of  the  Superior  Court  of 
Common  Law  at  Toronto,  and  the  judges  that  framed  the 
"  Rulet^'  had  entertained  the  first  advanced  views  vis.,  that 
execution  shall  issue  without  special  order  from  plaintiff,  that 
then  there  would  have  been  no  particular  necessity  for  that 
part  of  rule  67  which  refers  to  executions  on  judgments  over 
a  year  old. 

Another  subject  of  difference  in  practice  is  that  of  stating 
costs  on  summ(  ns. 

The  practice  in  the  Courts  of  a  certain  County  is  to  state  a 
Jietitious  sum  for  the  costs  as  for  instance ; 

sumioirs  to  apfbar. 

No.  219,  A.  D.,  1858. 

Demand $72  50 

Costs 4  00 


(Exclusive  of  mileage.)        976  50 

The  practice  of  Courts  in  other  Counties  is  to  state  on  the 
summons  the  actual  amount  of  costs  chargeable  up  to  the  tim« 
the  summons  is  handed  to  the  Bailiff  or  transmitted  for  servic 
to  another  Division. 

As  a  reason  for  the  first  mentioced  practice,  Jt  is  stated  that 
such  is  an  old  custom,  and  therefore  continued  and  that  this 
IB  also  the  practice  of  the  Superior  Courts ;  while  parties  in 
favor  of  the  latter  mode  of  stating  costs  consider  their  practice 
to  be  in  oonfirmity  with  the  meaning  oijcrm  6,  where  at  the 
bottom  of  that  form  it  is  stated : 

Claim 

Costs,  exclusive  of  mileage 

and  in  further  support  of  their  reasons  state,  that  the  sum- 
mons ahoold  oonespon^  with  the  entries  in  the  PhMsedoie 


book,  that  no  fictitious  charges  are  therein  allowed  to  be  enter- 
ed, that  the  stating  of  a  larger  amount  of  costs  on  a  summons 
which  is  under  signature  of  the  Clerk,  and  under  seal  of  the 
Court,  is  tantamount  to  demanding  other  than  proper  fees  and 
may  be  considered  extortion,  and  that  the  only  act  required  to 
be  done  to  complete  the  grounds  for  an  action  under  the  76th 
k  77th  sections  of  the  Division  Court  Act  of  1850,  is  for  the 
Clerk  to  receive  the  sum  demanded.  That  it  is  also  necessary 
for  the  proper  working  of  the  Acts,  to  state  the  costs  correctly 
on  the  summons,  since  the  defendant  is  allowed  to  pay  to  the 
plaintiff  at  the  time  the  summons  is  served,  the  amount  of 
claim  with  all  actual  costs  incurred,  or  pay  the  same  to  the 
Clerk,  to  whom  the  summons  was  transmitted  for  service  in- 
stead of  remitting  it  to  the  Clerk  that  issued  the  summons ;  in 
the  above  too  cases  it  will  be  indispensably  necessary  for  the 
Bftiliff  or  for  the  "  receiving  clerl^'  to  know  the  exact  amount 
chargeable  on  the  suit,  at  the  first  office,  to  this  amount  the 
fees  tor  "receiving"  "  service*'  and  **  mileage,"  may  be  added  and 
either  Bailiff  or  Clerk  will  be  able  to  arrive  at  the  exact  sum 
payable  by  defendanL  If  however  such  Bailiff  or  Clerk  should 
receive  such  a  fictitious  sum  as  above  stated  he  would  "  tahe 
or  accept  a  fee  other  than  and  except  such  fees  as  are  or  shall  be 
appointed  and  allowed"  and  thereby  do  that  for  which  he  might 
be  discharged  from  his  office  bv  section  77. 

Besides  the  above  mentioned  cases  there  are  several  others 
on  which  the  practice  varies,  and  to  which  I  may  in  future 
take  the  liberty  of  directing  your  attention.  In  the  mean  time 
I  remain 

Respectfully  yours  Otto  Klotz. 

[We  think  that  the  safest  practice  and  the  one  least  liable  to 
cause  confusion  and  injury  to  suitors,  is  that  of  not  issuing 
execution  in  a  cause  until  it  is  ordered  by  the  party  in  whose 
favour  the  judgment  has  been  given. 

Suits  are  constantly  settled  between  the  parties,  and  it  would 
often  cause  both  needless  annoyance  ana  injury,  to  follow 
the  opposite  course.  We  think  the  Clerk  is  not  in  any  way 
bound  to  issue  execution  after  time  for  payment  has  elapsed 
without  the  express  authority  of  the  party  entitled  to  it,  or  in 
pursuance  of  a  general  order  given  when  a  claim  is  entered 
tor  suit. 

We  entirely  concide  with  the  opinion  which  oar  correspond- 
ent has  evidently  formed  on  the  second  question  in  his  letter. 
A  Sheriff^s  bailiff  on  serving  a  Superior  Court  writ  of  summons 
is  not  authorized  to  accept  the  amount  claimed,  even  if  the  de- 
fendant should  tender  the  whole  sum  with  the  costs,  but  in 
Division  Court  suits  it  is  different,  for  here  the  Bailiff  not  only 
often  receives  the  money,  but  takes  confessions  and  if  the  costs 
had  in  every  instance  to  be  afterwards  taxed  by  the  Clerk  and 
credited  t>  the  defendnnt,  it  would  not  only  cause  him  extra 
work,  but  prevent  his  being  able  to  keep  his  books  properly, 
besides  giving  the  defendant  the  additional  and  unnecessary 
trouble  of  giving  or  sending  for  the  balance  due  him.  There 
is  no  difficulty  m  stating  the  exact  amount  of  costs  payable 
when  a  summons  is  put  in  the  Bailiff's  hands,  and  in  case  the 
defendant  should  wish  to  discharge  the  claims  the  Bailiff  al- 
ways knows  what  he  is  entitled  to  demand  in  addition  to 
mileage. 

It  is  a  matter  of  great  moment  to  the  utility  of  Division 
Courts,  that  a  uniform  practice  should  prevail  and  we  strongly 
recommend  Mr.  Klots's  letter  to  the  attention  of  all  officers  of 
these  Courts. — Sns.  L.  J.] 

Ih  the  Editors  of  the  Law  Journal 

Sarnia,  16th  August,  1858. 

OiNTLiirxK, — Will  yon  have  the  goodness  to  inform  me  what 
is  the  practice  in  cases  removed  from  a  Division  Court  on 
return  of  nulla  bona,  into  a  County  Court,  as  I  cannot  find  any 
two  of  the  legal  professioix  to  agree  upon  the  point 

The  13  k  14  Vic,  c^ip.  53,  sec  57»  says  that  a  plaintiff  or 


204 


LAW    JOURNAL. 


[September, 


defendant  shall  have  the  same  remedy  as  if  the  judgment  had 
been  originally  obtained  from  the  County  Court ;  but  the  com- 
mencemeot  of  the  same  section  says  that,  **  Whereas  it  is 
expedient  that  judgments  exceeding  two  pounds  in  said  Courts 
should  in  certain  cases  affect  lands^  and  that  execution  should 
issue,  in  certain  cases  against  lands,  on  judgments  obtained  in 
any  Diyision  Court,"  &c.,  leading  to  the  conclusion  that  the 
only  remedy  is  against  lands. 

Now  suppose  that  A.  had  obtained  a  judgment  in  any  Divi- 
sion Court  for  over  $40,  that  an  execution  had  been  issued  and 
returned  nulla  bona, — ^that  a  transcript  had  been  filed  in  Coun- 
ty Court,  and  fi-fa,  issued  against  lands,  and  placed  in  Sher- 
riff's  hands ;  that  about  two  or  three  months  thereafter  the 
plaintiff  discovered  that  the  defendant  had  become  possessed 
of  certain  goods  and  chattels ;  could  the  plaintiff  withdraw  his 
fi.fa.  against  lands,  and  issue  fi,  fa.  against  goods  and  chat- 
tels out  of  the  County  Court?  or  must  he  issue  an  execution 
from  the  Division  Court  where  the  transcript  had  been  sent  ? 
Does  the  fact  of  the  transcript  becoming  a  judgment  in  the 
County  Court  act  as  an  extinguishment  of  the  suit  in  the  Divi- 
sion Court,  or  has  the  plaintiff  a  double  remedy  T 

Some  are  of  opinion  that  a  party  in  whose  favor  sucb  a  tran- 
script has  been  made  a  judgment  in  any  County  Court,  can 
issue  execution  against  goods  and  chattels,  garnishee  and  issue 
ca,  sa, ;  others  again  think  that  the  only  remedy  is  against 
lands. 

Your  obedient  servant,  Sigma. 

[We  think  that  see.  57  of  13  and  14  Vio.,  cap.  53,  is  intend- 
ed only  to  give  parties  the  means  of  satisfying  their  clums  out 
of  defendant's  lands.  The  latter  part  of  the  section  would 
seem  to  bear  a  different  construction  if  taken  alone,  but  when 
taken  in  connection  with  its  preamble  it  is  evident  that 
the  words  a  plaintiff  or  defendant  shall  have  the  same  remedy 
as  if  judgment  had  been  originally  obtained  from  the  County 
Court,  should  be  read  as  if  followed  by  the  words  "  in  respect 
to  any  remedy  against  the  lands  of  the  opposite  party.'' 

We  are  also  of  opinion  that,  the  holder  of  the  jud^ent  if 
he  wish,  after  issuing  an  execution  against  lands  to  issue  an 
alias ^.ya.  goods  must  do  so  out  of  the  Division  Court,  and 
perhaps  can  do  so  without  vrithdrawing  bis  execution  against 
lands  ;  but  of  this  we  are  not  quite  sure.  If  he  should  be  satis- 
fied that  there  are  sufficient  goods  and  chattels  to  satisfy  his 
claim,  we  think  the  safer  course  would  be  to  withdraw  the 
fi»fa.  lands.  By  registering  the  judgment  the  pftrty  would 
still  have  the  lands  bound,  and  would  not  lose  his  remedy 
against  them  by  withdrawing  his^.^a.  lands  if  he  were  anable 
to  make  the  full  amount  on^  fa,  goods. 

Goods  and  chattels,  and  lands  and  tenaments  were  at  one 
time  included  in  the  same  writ,  and  by  a  reference  to  the  Sta- 
tute whicn  altered  the  practice  in  this  respect,  (43  Geo.  III., 
cap.  1,)  it  will  appear  that  the  Legislature  intended  that  the 
judgment  debtors  goods  and  chattels  must  first  be  exhausted 
before  his  lands  are  levied  upon,  and  we  believe  that  the  spirit 
of  this  enactmeiit  is  carried  out  by  issuing  an  alias  ^.^a. 
goods  after  an  execution  against  lands  has  been  taken  out, 
provided  it  has  not  been  acted  upon. — Ens.  L.  J.] 

To  the  Editort  of  the  Lato  Journal, 

Vroomantan,  29th  July,  1858. 
GiNTLiiiEN, — ^This  being  the  first  time  I  have  troubled  yon, 
I  beg  leave  to  ask  you  two  questions. 

1st.  Does  the  23rd  section  of  the  Common  Law  Procedure 
Act,  1857,  refer  to  executions  issued  from  a  Division  Court? 
2nd.  Will  the  words  "  Bed  and  Bedding  "  protect  the  Bed- 
stead from  seitare.  Tours  respeotfuily,     M.  McP. 

[The  section  refbrred  to  only  applies  to  dxecutions  firom  the 
Superior  Courts  and  the  County  Courts. 

We  presume  that  the  Bedstead  is  protected  by  the  words 
«  Bed  and  Bedding.''— Kne.  L.  J.] 
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As  to  the  form  of  the  notice,  the  defendant  is  not  held 
to  the  same  particularity  as  in  defences  under  other  statutes, 
for  he  is  allowed  in  the  Superior  Courts  to  giye  the  special 
matter  in  evidence  under  the  plea  of  general  issue,  and  by 
analogy  in  the  Division  Courts  where  written  pleadings 
are  not  in  use,  a  general  reference  to  the  clause  in  question 
would  no  doubt  be  deemed  sufficient ;  yet,  it  is  always  bet- 
ter to  state  specifically  the  ground  or  grounds  of  defence, 
as  in  the  following  general  form : — 

Nonoi  OF  niriyoi  undib  statuti  (D.  C.  Act,  sec.  107.) 

In  the Division  Court  for  the  County  of 

Between  A.  B.  plaintiff  and  D.  0.  defendant  Q 

The  plaintiff  is  required  to  take  notiee,  that  upon  the  hearing  of 
this  cause,  the  defendant  intends  to  plead  and  avail  himBolf  of  the 
proTiaions  of  the  107th  Section  of  the  Upper  Canada  Division 
Courts  Act  of  1860,  and  especially  that  he  intends  to  insist  on  the 
following  eroands  of  defence,  vii.,  that  he  is  not  guilty  of  the  mat- 
ter alle^in  the  plaintiff^s  claim  against  him,  that  this  notion  is 

not  laid  or  brought  in  the  County  of where  the  fact  charged  is 

alleged  to  have  been  committed — ^that  this  action  was  not  com- 
menced in  due  time,  and  that  a  month's  notice  of  action  in  writing 
was  not  given  to  the  defendant  before  the  commencement  of  this 
suit.  D.  C,  Defendant 

Dated  this day  of A.D.,  185 

To  A.  B.,  Plaintiff. 

Care  should  be  taken  to  haye  proof  at  the  hearing  of  the 
due  seryice  of  this  notice. 

The  extension  Act,  sec.  14,  gives  a  further  defence  to 
Bulifis — it  provides  that  no  action  shall  be  brought  against 
any  Bailiff  of  a  division  Court,  or  agAinst  any  person  acting 
by  the  order  and  in  aid  of  any  Bailiff,  for  anytning  done  in 
obedience  to  any  warrant  under  the  hand  of  the  Clerk  of 
the  Court  and  the  seal  of  the  Court|  until  demand  hath  been 
made  or  left  at  the  residence  of  such  BaUiff  by  the  pArty 
intending  to  bring  such  action,  or  by  his  attorney  or  agent 
in  writing  signed  by  the  party  demanding  the  same,  of  the 
perusal  and  copy  of  sucb  warrant  and  the  same  hath  been 
refused  or  neglected  for  the  space  of  six  days  after  such 
demand,  and  in  case  after  such  demand  and  compliance 
therewith  by  shewing  the  said  warrant  to  and  permitting 
a  copy  to    be    taken    thereof  by    the  party  demanding 
the    same,    any  action    shall    be  brought   against  such 
Bailiff  or  other  person   acting  in  his  aid  for  any   such 
cause  as  aforesaid,  without   making   the   Clerk    of  the 
Court  who  signed  or  sealed  the  said  warrant  defendant, 
then  on  producing  or  proving  such  warrant  at  the  trial  of 
such  action  the  jury  snail  give  their  verdict  for  the  defend- 
ant, notwithstanding  any  defect  of  jurisdiction  or  other  irreg- 
ularity in  or  appearing  by  the  said  wsrrant )  and  if  such 
action  be  brought  jointly  against  such  Clerk,  and  also  against 
such  Bailiff  or  person  acting  in  his  aid  as  aforesaid,  then  on 
proof  of  such  warrant  the  jury  shall  find  for  such  Bailiff 
and  for  such  other  person  so  acting  as  aforesaid  nothwith- 
standing  auch  defect  or  irregularity  as  aforesaid;  and  if 
the  verdiot  shall  be  given  against  said  Clerk  then  in  such 
case  the  plaintiff  shall  recover  his  costs  against  him  to  be 
taxed  in  such  manner  by  the  propev^eer  as  to  ioclade  the 
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cofts  such  plaintiff  is  liable  to  pay  to  the  defendant  for  whom 

such  verdict  shall  be  found  as  aforesaid ;  and  in  any  action 

^  to  be  brought  as  aforesaid  the  defendant  may  plead  the  gen- 

'  eral  issue  and  give  the  special  matter  in  evidence  at  any 

trial  to  be  had  thereupon. 

The  object  of  this  clause  is  to  protect  Bailiflb  in  what  they 
may  do  in  obedience  to  a  warrant,  under  the  hand  of  the 
Clerk  and  the  seal  of  the  Court,  although  the  warrant  may 
be  defective  or  irregular,  and  a  written  demand  of  the  copy 
of  the  warrant,  is  in  such  a  case  a  condition  precedent  to  any 
righ  t  of  action  at  all.  But  the  statute  does  not  protect  where  a 
Bailiff  has  not  a  warrant  so  signed  and  sealed,  or  has  acted 
beyond  his  authority.  In  such  case  he  is  liable  for  the  ex- 
cess, and  no  demand  of  authority  is  necessary. 

Thus  if  a  Bailiff  takes  a  wrong  person,  or  if  the  warrant 
direct  him  to  take  the  goods  of  A,  and  he  takes  the  goods  of 
B,  he  is  not  within  the  protection  of  the  statute,  (Hoge  v. 
Bush,  1  Man  &G.  789,  Crosier  v.  Cundey,  6  B  &  C.  232, 
Kay  V.  Grover,  7  Bing.  312.) 

The  defences  under  this  iection  may  be  arranged  as  fol- 
lows : — 

1.  That  no  written  demand,  signed  by  the  party  de- 
manding the  same,  was  made  of  the  perusal  and  copy  of 
the  warrant. 

2.  That  the  demand  of  warrant  was  complied  with,  and 
that  the  Clerk  who  signed  it  is  not  joined  as  a  defendant. 

8.  That  the  Bailiff  acted  in  obedience  to  a  warrant  signed 
by  his  co-defendant,  the  Clerk,  and  sealed  with  the  seal  of 
the  Court. 

These  may  '^be  given  in  evidence  under  the  general 
issue"  ia  the  Superior  Courts,  and  the  principle  may  be  so 
far  applied  to  suits  in  the  Division  Courts,  as  to  make  a 
genend  reference  to  the  clause  in  question  sufficient,  but  as 
before  mentioned,  it  will  be  best  to  specify  the  particular 
ground  of  defence  relied  on. 

Some  question  may  arise  as  to  the  application  of  this 
clause  to  Division  Courts,  which  would  be  out  of  place  here 
to  discuss.    It  is  assumed  that  it  does  apply. 

A  notice  should  be  given  where  a  defence  under  this 
section  is  open  to  a  bailiff. 

It  may  be  in  the  following  form : — 

Nonoa  or  niravoB  ukbib  statutb  (D.  G.  Ex.  Aot,  see.  14.) 

In  the Dinsion  Court  for  the  Ck>anty  of 

2  Between  A.  B.,  Pluntiff,  sad  G.  P.,  Defendant 

The  plaintiff  is  reqatred  to  take  notice,  that  npon  the  hearing  of 
this  caase,  the  defendant  intends  to  plead  and  to  avail  hfmself  of 
all  and  ererj  the  provistons  of  the  14th  seotion  of  the  Upper 
Ganada  Division  Gonrts  Extension  Aet,  and  espeeially  that  he 
intends  to  insist  on  the  following  grounds  of  defence,  vii., 
that  he  is  not  gnilty  of  the  matter  alleged  against  him  in 
the  plaintiff's  olidm;  that  the  plaintiff's  claim  is  in  respect 
to  acts  done  by  him  in  obedience  to  a  warrant,  &c.,  (state  the  na- 
btre  of  tke  wofrmnt)  direoted  to  him  and  issued  from  (state  Court 
from  which  iituedj  under  the  hand  of  the  Glerk  of  the  said  Court, 
and  the  seal  of  the  Court,  and  that  no  demand  hath  been  made  or 
left  at  his  residence  l^  the  plahitiff,  or  his  Attorney,  or  Agent  in 
writing,  signed  by  the  parijr  demaadiag  the  same  of  the  perusal 
and  copy  of  such  warraot,  (if  neeeeeary  add  other  grounds  which 
em  he  roadOjf  framed  from  theforegomg,)  C.  D.  Deflsnduit 

Dated,  &o.  To  A.  B.  Plaintiff. 

In  addition  to  the  proof  of  the  service  of  this  notiee,  the 
Bailiff  should,  in  all  cases,  be  prepared  at  the  trial  to  pro- 
duce and  prove  his  warrant,  and  if  ne  has  on  demand  shown 
Uie  warrant  and  allowed  a  copy  of  it  to  be  taken,  be  should 


also  produce  proof  of  that  fact.  Cases  mav  occur  where  the 
defendant,  (Bailiff,)  may  be  able  to  avail  himself  of  a  defence 
under  the  section  above  referred  to,  as  well  as  the  107  sec. 
of  the  D.  C.  Act.  When  this  is  the  case,  both  sections 
should  be  referred  to  in  the  notice  of  defence.  A  form 
embodying  a  reference  to  both  may  be  easily  framed  from 
the  forms  given  above. 
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v.— HeAWNO  or  iNYiSTIQATION. 

Taking  depositions. — ^The  accused  being  before  the 
Magistrate,  and  the  prosecutor  and  his  witnesses  being 
present,  the  next  step  is  the  hearing  of  the  charge.  In  the 
first  place  the  magistrate  should  read  over  the  information 
to  the  accused,  in  order  that  he  may  be  informed  of  the 
specific  charge  against  him.  Then  the  prosecutor  should 
be  called  upon  to  bring  forward  his  witnesses.  The  first 
witness  ezamimed  is  in  general  the  prosecutor  himself.  Be- 
fore any  question  is  put  to  him  or  any  other  witness,  the 
witness  should  be  sworn,  to  speak  the  truth,  the  whole  truth 
and  nothing  but  the  truth ;  or  where  the  witness  is  allowed 
to  ^rm,  the  same  may  be  done  by  affirmation.  Thereupon 
the  statement  of  the  witness  ought  to  be  taken  down  as 
nearly  as  possible  in  his  own  language,  omitting  all  irrele- 
vant matter.* 

The  deposition  ought  however  to  state  only  what  the 
witness  saw  and  did,  not  what  he  heard  or  surmised. 

Form  of  depoBUian. — ^Eaeh  deposition  may  be  in  the 
following  form : 

f  Provinee  of  Oanada,  (CowHy  or  Untied  Countiee^  oraethe  ease 
mojf  be)  Qtt  — 

The  examinadon  of  C.  W.  of ,( farmer,)  and  B.  F.  of -— — 

(laborer,)  taken  on  (oath)  this day  of  —  ,  in  the  year  of 

our  Lord ,  at  —  ,  in  the  (County ,  or  as  the  ease  mag  be) 

aforesaid,  before  the  nndersigned,  (one)  of  Her  Majesty's  Jnstloes 
of  the  Peaoe  for  the  said  (County  or  United  Counties,  or  as  the  case 
may  be,)  in  the  presence  and  hearing  of  A.  B.  who  is  oharged  this 

day    before  (me)    for  that  he  the    said    A.    B.   at ,   (^c. 

describing  the  offence  as  m  a  Warrant  of  Commitment.) 

This  deponement,  G.  D.  upon  his  (oath)  saith  as  follows :  (^c. 
stating  the  depositions  of  the  witness  as  nearly  as  possible  in  the  worde 
he  uses.     When  his  d^osition  is  completed,  let  him  eign  it.) 

And  this  Deponent,  E.  F.  upon  his  (oath)  salth  as  follows:  (j-e.^ 
The  above  depodtiotta  of  G.  D.  and  B.  F.  were  taken  and  (sworn) 

before  me,  at on  the  day  and  year  first  above  mentioned. 

J.  S. 

Cro9$  eacaminalum  of  witne$Me$. — The  examination  of 
witnesses  must  take  place  in  the  prssenoe  of  the  accused 

who  is  to  be  at  Kberty  to  put  questions  to  any  witness  pro- 
duced against  him.| 

The  provisions  as  to  assistance  of  counsel  or  attorney  in  the 
eases  iuling  within  the  summary  jurisdiction  of  justices  of 
the  peace  are  not  extended  to  proceedings  before  them  in 
their  ministerial  capacity  3  and  at  this  stage  therefore  the 
accused  can  only  have  the  benefit  of  proflBssionai  assistance 


M^ftMaMM*. 


*  Gohen  v.  Morgan,  6  D.  R.  8 ;  Crratt  v.  Morley,  1  Q.  B.  18. 
16  Vio  e.  179  soh.  M. 
16  Vio.  0. 179  seo.  9. 
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by  permission  of  the  magistrate  and  not  as  a  matter  of 
right  In  the  absence  of  any  such  professional  assistance 
it  becomes  more  obligatoiy  on  the  magistrate  to  see  that  the 
accused  has  justice  done  to  him  and  that  he  is  not  entrapped 
into  any  confessions  or  unwittingly  made  accessory  to  his 
own  conviction  in  any  mqde  not  authorised  by  law.  * 

Any  answers  made  to  questions  put  by  the  prisoner 
should  be  accurately  written  down  at  the  foot  of  the  depos- 
itions already  taken  if  the  questions  and  answers  appear  to 
have  any  bluing  upon  the  charge;  but  such  additional 
evidence  should  be  distinguished  from  the  examination  in 
chief,  f 

Depositions  to  he  read  over  to  witnesses  and  signed, — 
The  depositions  when  taken  should  be  read  over  and  signed 
respectively  by  the  witnesses  examined,  and  by  the  magis- 
trate who  took  the  same.  The  effect  of  this  is,  in  certain 
cases,  to  make  the  depositions  evidence  on  the  trial  of  the 
accused ;  for  if  it  be  proved  upQu  the  oath  or  affirmation  of 
any  credible  witness,  that  any  person  whose  deposition  is  so 
taken  is  dead,  or  is  so  ill  as  not  to  be  able  to  travel,  and  if 
it  be  also  proved  that  the  deposition  was  taken  in  pre- 
sence of  the  accused,  and  that  ne,  or  his  counsel,  or  attor- 
ney had  full  opportunity  of  cross  examining  the  witness, 
and  the  deposition  purports  to  be  signed  by  the  magistrate, 
it  is  lawful  to  read  the  deposition  as  evidence. t  .  Of  course 
it  may  be  shown  that  the  deposition  was  not  m  fact  signed 
as  it  purports  to  be  by  the  magistrate^  in  which  ctte  it 
would  be  rejected.  || 

Duhf  of  Ma>gistrat€S  V)hen  prosecution  closed, — It  is  for 
the  magistrate,  when  all  the  depositions  for  the  prosecu- 
tion are  taken,  to  review  the  evidence  in  his  own  mind,  and 
to  decide  whether  there  is  or  is  not  so  strong  a  prima  facie 
case  agfcinst  the  accused  as  to  justify  his  being  sent  before 
a  jury.  If  nay,  he  should  inform  the  prosecutor  thereof, 
and  discharge  the  accused,  unless  the  prosecutor  satisfy 
him  that  additional  evidence  can  be  adduced  at  a  future 
day,  or  show  a  reasonable  cause  for  deferring  further  ex- 
amination of  witnesses  to  a  future  time.  In  such  case  the 
magistrate  should  remand  the  prisoner  as  hereinafter  men- 
tioned. ^ 

Defence  of  accused, — ^If  the  magistrate  deem  the  evi- 
dence sufficiently  strong  to  put  the  accused  upon  his  de- 
fence, it  is  his  duty,  without  requiring  the  attendance  of 
the  witness,  to  read  over  to  the  accused  the  depositions 
taken  against  him,  and  to  say  to  him  these  words,  or  words 
to  the  like  effect. — ^'  Having  heard  the  evidence,  do  you 
wish  to  say  anything  in  answer  to  the  charge  ?  You  are 
not  obliged  to  say  anything  unlera  you  desire  to  do  so ;  but 
whatever  you  say  will  be  taken  down  in  writing,  and  may 
be  given  in  evidence  against  you  upon  your  trial. "§ 

The  magistrate,  before  receiving  any  statement  from  the 
accused,  ought  to  give  him  clearly  to  understand  that  he 
has  nothing  to  hope  from  any  promise  of  favor,  and  nothing 
to  fear  from  any  threat  that  may  have  been  held  out  to  him, 
to  make  any  admission  or  confession  of  guilt ;  but  that 
whatever  he  shall  then  say  may  be  given  in   evidence 


*  Stone's  Petty  Sessions,  260. 
t  Stone's  Petty  Sesfionp,  271. 
{  Stone's  Petty  Sesmoos,  270. 
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Against  him  upon  his  trial,  notwithstanding  such  promise  or 
threat.*  The  magistrate  ought  entirely  to  get  rid  of  any 
impression  that  may  exist  on  the  mind  of  the  accused,  that 
the  statement  which  he  makes  may  be  used  for  his  benefit;  f 
but  it  by  no  means  follows  that  a  magistrate  is  to  dissuade 
a  prisoner  from  confessing.  \  Justice  is  as  much  due  to 
the  party  injured  as  to  the  accused.  It  is  therefore  im- 
proper for  a  magistrate  to  be  over  cautions  in  pressing  upon 
the  accused  the  propriety  of  not  stating  anything  that  may 
tend  to  his  own  crimination,  as  is  sometimes  done  from  too 
strong  a  feeling  on  the  side  of  mercy.  || 


U,    C.     REPORTS. 


QUEEN'S  BENCH. 

HILARY  TERM,  21  VIO. 


FOLIT  V.    MOODIB,   SbBRIW. 

aaUfw  ItUBM— INilrvu— 10  Yk.  <A.  18S. 

Under  tlM  10  Vie.  eh.  183,  tbo  ■bedff  may  wll  ImmI  IHr  texnt,  m  directed  hj  the 
writ,  unleei  he  baf  good  raeeoa  to  beilero  Kh«t  there  lii  anfflclont  dUtrae*. 

A  dadaratkm,  thareibra,  which  rJiarg«d  him  with  neflact  of  dntj  la  aiflllns  when 
there  ware  gonde  on  tha  laud  to  dl  •trala,  bat  did  not  aTerthat  he  had  notlee  of 
tha  good*  being  there,  waa  held  InanAclant. 


The  plkintiff  sued  defendant,  sherilT  of  the  eonnty  of  HasUngs, 
In  an  action  on  the  case,  setting  forth  that  the  pUintiff  owned  cer- 
tain land  in  the  conntj  of  Hastings ;  that  an  arrear  of  taxes  hav- 
ing aoomcd  upon  it,  a  writ  issued,  eommanding  defendant  as 
sheriff  to  lety  upon  tlie  land  thti  amount  of  the  taiea  in  arrear, 
nnd  oosts ;  that  when  that  writ  was  delivered  to  the  sheriff,  and 
from  thence  continuallj  until  after  the  return  thereof,  there  was 
sufficient  distress  upon  the  land,  of  goods  and  chattels  liable  to 
seif  ure,  to  make  the  amount  directed  to  be  levied,  and  the  oosts ; 
but  that  the  sheriff,  disregarding  his  dutj  in  that  behalf,  did  not 
levj  the  said  mon«*j  out  of  the  said  goods  and  chattels,  but  neglect- 
ed and  refused  bo  to  do,  and  wrongfullj  sold  the  said  land,  and 
conToyed  awaj  the  same,  contrary  to  his  duty. 

It  WM  not  averred  in  the  declaration  that  the  sheriff  had  at  any 
time  notice  or  knowledge  that  there  was  distress  upon  the  land. 

The  defendant  pleaded,  in  his  third  plea,  that  although  he  gave 
due  Dotioe  of  the  sale  of  the  land,  neither  the  plaintiff  nor  any 
other  person  gate  notice,  at  any  time  before  the  sale,  or  at  the 
time,  of  there  being  distress  upon  the  land ;  and  he  pleads,  as 
hie  fourth  plea,  that  before  the  time  allowed  by  law  for  redemp- 
tion after  the  sale,  the  plaintiff  had  due  notice  of  the  sale,  and 
might  hare  redeemed  if  he  would. 

The  plaintiff  demurred  to  these  pleas,  and  the  defendant  took 
exoeption  to  the  sufficiency  of  the  deolaration.  Insisting  that  it 
ought  to  hare  shewn  that  the  sheriff  had  notice  or  knowledge  of  the 
distress  being  upon  the  land,  for  that  without  this  there  was  no 
suoh  doty  incumbent  on  the  sheriff  as  is  alleged. 

Wallbridffe,  Q.  C,  for  the  demurrer 

Bell  (of  BelleriUe),  oontra,  cited  Spafford  v.  Sherwood,  8  0.  S. 
441. 

RoBiHSOK,  C.  J.,  delivered  the  Judgment  of  the  court 

We  are  of  opinion,  after  oonstdering  the  47th,  54th,  66th,  67tfa, 
and  68th  clauses  of  the  statute  16  Vie.,  oh.  182,  that  whatever 
may  have  been  the  case  under  the  previous  aots,  whioh  this  aot 
repeals,  the  sheriff  may,  when  he  reoeives  a  writ  under  this  statute 
assume,  If  he  hears  nothing  to  the  contrary,  that  it  is  proper  for 
him  to  go  on  and  advertise  the  land  for  sale.  In  order  to  make  the 
arrears,  and  to  sell  as  the  law  points  out    The  writ  is  not  direot- 

*  16  Vie.  o.  179,  s.  10.    8  G.  ft  P.  621,  per  I<ord  Denmaui. 

t  Stone's  Petty  Sessio  s,  278. 

{  Rex  V.  Greeu,  5  C.  ft  P.,  112,  per  Gurney,  BL, 

II  Stone's  Petty  Sessions,  274. 
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«d  to  be  ooodiUonal  in  its  terms :  th*i  is,  to  sell  land,  if  there  are 
ma  ffoodt,  as  it  was  reqoired  to  be  under  the  6  Geo.  IV.,  oh.  7. 

Considering  the  provisions  of  this  statnte  to  whioh  we  haTe  re- 
ferred, it  may  be  fairlj  assumed  by  the  sheriff,  when  lie  reoeiTea 
a  writ  ooramand.ng  him  to  make  the  taxes  fh>m  sale  of  the  lands, 
that  the  treasurer  has  ascertained  thai  they  oannot  be  otherwise 
made,  or  else  the  coDeetorand  treasurer,  under  the  47th  and  64th 
clauses,  would  have  ooUeoted  the  arrears,  and  no  writ  to  the  sheriff 
would  have  issued. 

All  that  the  plaintiff  can  insiat  on  is,  that  if  the  sheriff,  after  he 
got  the  writ,  "  hadgeod  ruuan  to  beUeee'*  that  there  were  goods  on 
the  land,  he  ought,  according  to  the  68th  clause,  to  have  levied 
the  money  out  of  tiie  goods,  and  should  not  have  sold  the  land. 
Till  he  shews  that  the  sheriff  «« had  good  reason  to  believe,"  &c., 
he  does  not  shew  any  du^  inoumbeBt  upon  him  under  that  clause, 
nor  otherwise,  that  we  can  gather  from  the  statute. 

If  the  plaintiff  meant  to  contend  that  the  sheriff  had  the  dntj 
incumbent  on  him  to  search  for  distress  upon  the  land  before  he 
proceeded  to  sell,  and  that  ^^  ^^  not  search,  then  he  ought  to 
have  rested  his  action  upon  neglect  of  that  duty.  Whether  we 
could  have  xeoognised  such  a  duty  as  being  incumbent  on  the 
sheriff  we  need  not  determine,  for  the  plaintiff  has  not  rested  his 
action  upon  the  neglect  of  the  sheriff  to  inform  himself.  He  as- 
sumes that  if  in  fact  goods  were  there,  the  sheriff  was  bound  to 
know  it  without  any  notice,  however  cunningly  they  might  be  con- 
cealed, and  though  they  might  have  been  oj^mly  on  the  lot  at  one 
time,  but  withdrawn  at  another. 

Without  determining  that  either  of  the  pleas  is  sufficient,  the 
defendant  is  entitled,  we  think,  to  judgment  en  the  demurrer. 

Judgment  for  defendant,  on  demurrer. 


UULUWILL  ▼.  Tatlob. 

eft.  64,  Mc  ft. 

la  thU  CM0  the  d«fciid»Bt  Mog  pathnMttr,  Mid  nwwimtog  to  Mt  m  nudi,  mored 
ftho  plaintUTt  fencM,  the  effect  of  which  wu  to  take  off  Und  from  the  pUlntUTs 
L  ot  «D  1  add  It  to  the  defeadant*i.  It  was  left  to  the  jury  to  ray  whether  defend 
■Kted  bona  Jid»  in  the  execnl  ion  of  Mb  doty,  sad  they  havlBg  foand  that  he  did, 
t.he  court  z«ftieed  to  dlatorb  the  vefdiet. 

Trespass  to  part  of  the  east  half  of  lot  14,  in  the  2nd  concession 
from  the  bay,  in  the  township  of  York. 

/>/«<M— 1st  Not  guilty,  by  sUtute,  marking  in  the  margin 
statute  14  &  16  Vic.  oh.  64,  sees.  2  and  6.  2nd.  That  the  land 
waa  not  the  p1aintiff*8.  8rd.  That  the  land  was  the  defendant's. 
4th.  Leave  and  license. 

At  the  trial,  before  Burnt,  Jl,  at  the  last  assizes  held  at  Toronto, 
the  facts  appeared  as  follow :  in  the  year  1832,  in  consequence  of 
the  difficulty  of  making  a  road  upon  the  allowance  for  road,  that 
is,  the  concession,  the  inhabitants  deeired  that  a  road  should  be 
laid  out  to  connect  a  road  called  the  Don  Mills  road,  being  the 
road  up  the  river  Don  to  Helliweirs  Mills,  with  the  concession 
line  east  of  the  line  so  impassable.  A  road  was  laid  out  by  Mr. 
Glbaon,  the  surveyor,  and  this  road  he  placed  on  the  east  end  of 
the  lots,  on  the  line  between  lots  14  and  16,  and  taking  88  feet 
from  each  lot  for  the  road.  At  that  time  he  did  not  survey  the 
boundaries  of  the  lots,  but  placed  the  road  between  those  two  lots 
aeeording  to  the  fences  as  they  then  stood.  Part  of  the  land  was 
still  then  covered  with  wood,  and  the  road,  as  people  travelled  it, 
was  not  altogether  straight  The  road  was  confirmed  by  order  of 
•esaions,  and  properly  established.  Of  late  years  the  line  between 
Nos.  14  and  16,  as  held  by  the  respective  owners  of  these  lots, 
had  been  disputed,  and  the  proprietors  of  lot  16  contended  that 
the  line  was  farther  south  than  had  been  supposed.  The  defend- 
ant^  with  other  persons,  were  the  owners  of  lot  16,  and  some  two 
years  ago  they  had  an  arbitration  respecting  a  portion  of  the  line, 
and  the  award  was  in  the  defendant's  fhvour.  The  defendant  had 
been  pathmaster  for  the  last  two  years  for  that  part  of  the  town- 
ship, and  the  road  in  question  was  within  his  division.  He  regu- 
larly qualified  himself  as  pathmaster,  and  the  township  council 
placed  in  his  hands  moneys  to  be  expended  on  roads  in  his  division. 
In  the  fall  of  1866  the  defendant  caused  the  plaintiff's  ftnces  to  bo 
iwmoved  88  feet  further  south  than  they  had  been,  and  in  October 
or  November,  1867,  to  be  again  removed  88  feet  still  farther  south. 


thus  making  the  road  the  breadth  of  a  chain  Airther  south  than  it 
was  formerly,  and  in  doing  so,  if  the  oorreet  division  line  between 
lots  14  &  16  were  as  the  defendant  eontended  it  was,  then  88  feet 
of  that  chain  would  be  off  lot  14,  and  88  feet  from  lot  16.  Af  ler 
the  award  made  between  William  Helliwell  and  other  parties,  the 
road  was  opened  voluntarily  in  accordance  with  what  defendant 
contended  for  in  this  case,  but  the  plaintiff  refused  to  remove  hiff 
fences,  and  to  make  the  road  straight  The  defendant  put  up- 
notices,  signed  by  him  as  pathmaster,  directing  all  parties  to  re- 
move their  fences,  and  before  removing  the  plaintiff's  fence  hesenC 
a  notice  to  him  to  the  same  effect  The  fences  not  being  removed 
on  the  plaintilTs  part  of  the  line,  the  defendant  did  It  by  and  with 
the  statute  labour,  and  ploughed  and  ditched  the  ground,  and 
rolled  it  and  prepsred  it  for  using  as  a  road,  and  expended  town- 
ship money  upon  it  The  defendant  and  his  brothers  would  be  the 
gainers  of  the  old  road — ^that  is,  one  ehain  wide — as  being  part  of 
lot  16,  if  the  new  road  were  established  as  the  correct  place  to  put 
it ;  but  in  laying  out  and  establishing  the  new  road  it  would  follow 
as  of  course  that  the  old  one  might  be  resumed  by  the  owners  c|f 
lot  16.  At  the  time  of  the  trial,  however,  the  defendant  and  his 
brothers  had  not  taken  in  that  chain  of  land  but  it  remained  as 
the  old  road  alongside  of  the  new  one. 

A  few  days  before  this  trial,  another  trial  came  on  between  the 
defendant  and  his  brothers,  and  one  Thomas,  in  respect  of  another 
portion  of  the  tine  between  lots  14  and  16,  in  which  the  contest 
was  as  to  the  correctness  of  the  line  as  it  was  supposed  to  have 
been.  The  jury  in  that  case  affirmed  the  line  as  contended  for 
now  with  respect  to  the  new  road^  and  much  of  the  evidence  as 
given  in  that  case  was  read  from  the  Judge's  notes  by  consent,  as 
to  the  fact  of  the  old  road  baring  been  laid  out  upon  the  ground, 

&0. 

Without  going  into  the  question  whether  the  new  road  should 
be  considered  as  the  legal  road  or  not,  under  the  circumstances, 
or  whether  the  defendant  had  a  right  to  move  the  rood  without 
some  direction  or  order  on  the  subject  from  the  township  council; 
the  learned  judge  told  the  jury  to  consider  first  the  issue  upon  the 
plea  of  not  guilty  by  statute — that  is,  to  say  whether  the  defend- 
ant acted  6ofia  fide  as  a  pathmaster  In  opening  up  the  new  road, 
and  removing  the  plaintiff's  fences,  believing  he  had  authority  to 
do  so,  or  whether  he  did  so  to  serve  some  purpose  of  his  own,  being 
one  of  the  proprietors  of  lot  16. 

The  jury  baring  retired  to  consider  this  point,  decided  that  the 
defendant  acted  as  pathmaster  bona  fidein  that  character,  in  doing 
what  he  did,  and  thereupon  the  learned  judge  decided  that  the 
defendant  was  entitied  to  notice  of  action,  and  for  want  of  notice 
being  proved,  directed  tho  jury  to  find  for  the  defendant  on  the 
plea  of  not  guilty  whioh  they  did,  and  he  discharged  the  jury  upon 
all  the  other  issues. 

Eecleej  Q.  C,  obtained  a  rule  to  shew  cause  why  the  verdict 
dhould  not  be  set  aside,  as  being  contrary  to  law  and  eridenoe, 
and  for  misdirection.     He  cited  Lidster  v.  Burrow,  9  A.  &  £.  664. 

M,  O.  Cameron  showed  cause,  and  cited  Carswell  v.  Huffmann, 
1  U.  C.  Q.  B.  881 ;  Barton  v.  Brioknell,  18  Q.  B.  898. 

RoBivsoN,  C.  J.,  delivered  the  judgment  of  the  court 
The  ninth  clause  of  the  statute  14  and  16  Vic,  oh.  64,  In  our 
opinion  setties  the  question  whioh  has  been  raised,  respecting  the 
necessity  of  notice  of  action,  in  favour  of  the  defendants.  It  is 
not  disputed  that  the  defendant,  when  he  did  the  act  complained 
of,  was  a  pathmaster.  It  was  proved  that  he  assumed  to  be  acting 
in  the  proper  exercise  of  his  duty  in  doing  that  act,  but4t  is  sug- 
gested that  as  the  consequence  of  his  remoring  the  fence  In  ques- 
tion so  as  to  make  the  road  correspond  with  what,  according  to 
the  eridenoe,  appears  to  be  its  proper  line,  would  be  to  add  to  tha 
land  in  his  own  possession,  he  should  be  taken  not  to  have  acted 
in  the  matter  as  pathmaster,  but  as  a  private  indiridual,  with  no 
other  object  in  riew  than  to  serve  his  own  interests.  There  might 
be  a  doubt  whether  that  circumstance  clearly  called  upon  the 
learned  judge,  at  the  trial,  to  submit  it  as  a  question  to  be  pro- 
nounced upon  by  the  jury,  whether  the  defendant  did  act  in  the 
supposed  execution  of  his  duty  as  a  pathmaster;  but  the  judge 
baring  left  that  queetion  expressly  to  tho  jury,  they  found  that  ^a 
defendant  was  actng  bona  fide  in  the  execution  of  his  duty,  and 
the  eonsequenee  of  that  is,  that  defendant  being  In  fhot  the  path- 
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mftsler  at  th«  time,  he  was  entitled  upon  that  finding  of  the  jury, 
to  a  verdict  of  not  gailty,'  although  in  the  aot  done  he  may  haTO 
exeeeded  his  powers  or  jorisUiotion,  and  hare  acted  clearly  con- 
trary to  law.  This  is  the  proTision  of  the  ninth  olanse  of  the 
statute,  in  its  exact  words. 

We  do  not  hold  that  it  may  not  in  such  a  case,  as  well  as  in 
others,  be  put  to  the  court,  whether  the  finding  of  the  jury  had 
any  thing  sufficient  in  the  CYidenoe  to  warrant  it,  though  the  case 
mast  be  a  Tery  strong  one  which  would  make  it  proper  for  us  to 
differ  from  the  jury  on  such  a  point 

But  in  this  case  we  think  the  jury  judged  rightly,  and  the  rule 
should  therefore  be  discharged. 

Bule  discharged. 


COMMON  PLEAS. 
Jt^parUd  6y  E.  C.  Jonis,  Ssq.,  BarritUr^Law. 

*Dark  ▼.  Thi  McNiciriv^  Gouhcil  or  HiraoR  avd  Bevoi. 

Qmri  hoitf    Jftwtfcyal  ooMnedL 

Th»  plaintiff  broasht  an  action  fnr  the  uaa  aQ<t  oorapation  of  a  ronm  In  hto  botel 
as  a  court  rooni.  and  prored  that  tlie  Sheriff  of  tiie  count j  bad  enfcagsd  thtt 
room,  and  that  the  ebatrman  of  the  municipal  council  had  slgnad  an  order  fiar 
tha  payment  of  bSa  cbargea.    Bdd,  not  reoovvmble. 

DiBT — for  use  and  occupation  of  certain  rooms  to  hold  the  courts 
of  S'Miise  and  quarter  sessions. 

FleoM,  ncTcr  indebted. 

The  plaintiff  proTcd  that  the  rooms  were  engaged  by  the  sheriff, 
and  used  as  alleged,  and  that  an  order  had  been  issued,  signed  by 
the  chairman  of  the  quarter  sessions,  dated  14th  of  January,  1864, 
upon  the  treasurer  of  the  Huron  District,  to  pay  plaintiff  £84,  for 
accommodation  for  holding  the  courts  of  assise  and  quarter  sessions 
in  the  British  Exchange  Botel,  from  January  to  November,  1868. 

At  the  trial  before  Draper,  J.,  at  the  Ooderich  assises,  the  facts, 
as  stated  in  the  declaration — except  that  no  request  was  made  by 
defendants — were  proved,  but  the  Sheriff  proved  that  he  had  hired 
the  rooms.  No  endenee  was  given  of  the  want  of  a  court  house, 
or  of  any  necessity  or  of  any  authority  to  him  to  hire  them  by 
order  of  the  quarter  sessions,  or  of  the  defendants. 

Macav&at,  C.  J.,  delivered  the  Judgment  of  the  court. 

Under  the  foregoing  state  of  facts  we  do  not  think  the  sction 
maintainable;  but  that  they  fail  to  establish  a  legal  liability 
against  the  defendants,  who  do  not  seem  to  have  authorised  or  ap- 
proved of  the  hiring  of  the  rooms  directly  or  indirectly,  under  seal 
or  otherwise;  nor  is  any  other  authority  shewn  beyond  the 
sheriff's  spontaneous  act,  which  is  not  sufficient,  in  our  opinion, 
to  create  a  debt  recoverable  against  the  defendants  in  an  action  of 
this  kind.  The  utmoA  the  facts  amount  to  is,  that  the  sheriff 
having  engaged  the  apartments,  for  reasons  not  explained,  the 
court  of  quarter  sessions,  through  the  chairman,  ordered  the 
treasurer  to  pay  the  plaintiff  the  amount,  which  he  ref^ised  to  do. 

This  does  not  eetablish  a  debt  against  the  defendants,  who  do 
not  appear  to  have  been  requested  to  pay,  and  who,  for  all  that  is 
shewn,  may  have  been  entirely  ignorant  of  the  whole  proceedings. 

At  all  events,  no  authority  is  cited  that  seems  sufficient  to  main- 
tain this  action. 

The  verdict  must  therefore  be  for  the  defendants. 

See  12  Vic,  ch.  81,  sees.  36,  40,  and  41,  No.  2  and  92,  Hink- 
ley  V.  Mayor  of  Stratford,  6  Ex.  270. 

Thi  Qitbin  t.  Jams  HAOAm. 

JkdAm  IcHMEf— Aafiife  IS  li  U  FlB.  e)^  T4. 

The  defendant  antered  Into  a  vtrbal  agrsemeot  to  flum  the  land  of  am  Indian 

wemau  on  aharei  for  fl««  ycara,  and  took  poaMploD. 
He  was  gvlltj  of  a  misdemeanor  under  13  A  14  Tta,  ch.  74. 

The  indictment  contained  two  counts,  framed  under  the  2nd 
section  of  18  &  14  Vic,  ch.  74,  which  enacts  that  if  any  person 
without  the  authority  and  consent  of  her  Majesty,  attested  by  an 
instrument  under  the  great  seal  of  the  province,  or  under  the 
privy  seal  of  the  Governor-General,  for  the  time  being,  shall  *^in 

*Thi(i  judgment  waa  delitirad  in  the  tine  of  Chlaf  Jnatlea  Maanlay,  but  was 
npt  when  drlWared  retportad;  having  bean  alnoa  dted  on  varkms  oneailnnii 
it  was  ttaongbt  adttebb  by  the  Btoportar  to  publish  It, 


any  manmr  or  form^  or  won  any  tormt  whattoever,  purchase  or 
leate  any  lands  in  Upper  Canada  of  or  from  the  <4aid  Indians,  or 
any  of  them,  or  make  any  contract  with  such  Indians  or  any  of 
them,  for  or  concerning  the  sale  of  any  lands  therein,  or  shall  in 
any  manner  pve,  sell,  demise,  convey  or  otherwise  dispose  of 
any  such  lands,  or  any  interest  therein,  or  oiler  so  to  do ;  or  thall 
enter  on,  or  take  poeeeteion  of,  or  settle  on  any  euch  lande  by  pretext, 
or  colour  of  any  euek  riykt  or  interest  in  the  same  in  eonee^uenee 
of  any  euch  purehaee  or  contract  made  or  to  be  made  with  such 
Vidians,  or  any  of  them,  every  such  person  shall  in  every  such 
case  be  deemed  guilty  of  a  misdemeanour,"  Ac. 

At  the  trial  before  Bume,  J.,  at  the  last  assises  for  the  county 
of  Brant,  the  facts  appeared  to  be  as  follows :— an  Indian  woman 
of  the  name  of  Mary  Martin  lived  upon  and  had  cultivated  lot  No. 
46,  in  the  6th  range  of  the  township  of  Tusearora,  which  was  In- 
dian lands.  Her  husband,  Joseph  Martin,  had  not  lived  with  her 
upon  this  lot  for  some  time.  The  woman  was  poor,  and  raised  a 
few  vegetables  and  other  things  upon  the  lot,  and  received  an  al- 
lowance of  £6  »-year  from  &e  Indian  f^nds.  She  desired  to 
make  the  lot  profitable  to  her,  and  thought  it  would  be  better  to 
have  it  worked  by  a  white  man  than  by  Indians,  and  therefore  ap- 
plied to  the  defendant,  who  is  not  an  Indian,  to  take  the  farm 
from  her  on  shares.  This  was  done  in  spring  of  1867,  and  the  ar- 
rangement was  that  the  defendant  should  take  the  farm  and  work 
it  upon  shares  for  five  years,  and  give  Mary  Martin  one-third  of 
the  crops  raised  fri>m  it.  Nothing  in  writing  was  signed,  it  being 
merely  a  verbal  arrangement.  After  the  agreement  the  Indian 
chiefs  persuaded  the  woman  to  break  it  off,  and  she  went  to  the 
defendant  and  told  him  not  to  enter  into  possession,  but  he  said  he 
would  have  the  place  for  the  five  years  as  agreed  upon,  and  accor- 
dingly afierwards  did  take  possession,  and  still  had  it,  and  has  sown 
several  acres  with  fhll  wheat  shortly  before  the  trial.  A  witness 
(an  Indian)  proved  that  she  conld  get  along  without  letting  the 
place  in  the  manner  she  had,  but  stiU  that  he  thought  the  arrange- 
ment was  advantageous  to  her. 

The  defendant's  counsel  raised  the  objection  that  the  defendant 
could  not  legally  be  conricted,  because  under  the  second  section 
of  the  act,  a  lease  meant  a  legal  lease,  whereas,  in  the  present 
case,  the  verbal  lease  wat  void.  That  the  kind  of  arrangement 
proved  in  this  case  being  a  beneficial  one  for  the  woman,  was  not 
within  the  meaning  of  the  second  section  of  the  act.  The  defend- 
ant, it  was  proved,  had  no  permission  or  consent  of  the  commis- 
sioner for  Indian  affairs  on  the  Grand  River,  to  make  any  arrange- 
ment with  the  woman. 

The  jury,  at  the  recommendation  of  the  learned  judge,  found 
the  defendant  guilty,  with  the  understanding  that  the  ease  should 
be  reserved  for  the  consideration  of  the  court  of  Common  Pleas  to 
say  whether  the  defendant  could  be  properly  convicted  upon  these 
facts. 

In  Michaelmas  Term,  Harrieon,  R.  A.  was  heard  in  support  of  the 
conviction ;  and  Cameron  M.  C,  against  it 

Drapbr,  C.  J.,  delivered  the  judgment  of  the  court 

It  seems  to  me  quite  clear,  that  on  the  second  count,  at  sdl 
events,  the  defendant  was  properly  conricted.  The  eridenee 
shews  that  although  after  the  bargain  made,  he  waa  in  conaequenee 
of  the  interference  of  some  of  the  Indian  chiefs,  told  not  to  go  into 
possession,  that  he  insisted  that  he  would  have  the  place  for  the 
five  years  mentioned ;  and  that  he  has  taken,  and  still  retains, 
possession. 

I  think  also,  that  the  evidence  sustains  the  first  count,  for  it 
brings  the  defendant  within  the  letter  of  the  statute,  if  any  person 
shall  "  t'fi  any  memner  or  form,  or  upon  any  terme  wkmteoever'*  lease. 
Now  leasing  upon  shares  is  certunly  within  both  the  letter  and 
spirit  of  these  words,  and  it  is  as  well  an  understood  mode  of 
leasing  as  any  in  the  countiy;  and  the  defendant,  by  insisting  on 
a  right  to  have  the  possession  acoording  to  the  agreement  aukde, 
and  entering  in  a£^rmance  of  that  right,  has  claimed  the  benefls 
of  such  a  lease,  though  void  as  to  five  years  under  the  Statute  of 
Frauds,  and  void  under  the  act  for  want  of  the  consent  of  her 
Majesty. 

Ab  to  the  argument  that  the  arrangement  was  really  and  sub* 
stantially  for  the  benefit  of  the  particalar  Indian,  to  give  effect  to 
it,  would  be  to  legislate,  instead  of  to  administer  the  law* 

The  statute  is  designed  to  protect  the  Indians  from  all  oontracta 
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made  by  them  in  respect  to  the  plaoA  set  apart  for  their  use,  in 
coQaequence  of  their  own  improTiaeDce  and  liability  to  imposition. 
The  condition  precedent  to  make  any  snch  contract  ralid,  is  the 
consent  of  the  crown,  and  it  is  not  left  to  the  court  or  jary  to  con- 
sider, whether  in  their  opinion  the  bargain  was  such  that  tiie  crown 
ought  to  consent  to,  but  whether  in  fact  the  consent  was  given. 

Conviction  affirmed. 


LovoKs  r.  Thi  MtriaoiPALiTT  ov  Russsll. 

MUnMpal  Tirtemhijn—DivUton  t^finto  vfords. 

Upon  an'  appllcftttoii  to  qnuh  a  by-Uw  dltidlng  •  townihlp  Into  mnil  ward* 
wImi«  B«ltlMr  III*  towtuMpc  wvght  to  to  dJTMad,  nor  tbo  anion  of  townshlpt 
of  wUch  It  forvDo4  one^  wsra  prior  to  itm  pMiii^  of  th#  Iqr^aw  dlTldtd  Into 
wArdi ;  and  the  by-law  ditriding  the  nine  wu  not  ptMad  vitbin  the  tnl  nlao 
months  of  the  year  Id  which  the  Junior  townithlpe  nad  100  reddent  fireeholden 
and  hooaaholdeffs  on  Ita  eoUeeCot'e  rolL    BM,  that  the  by-law  waa  invalid. 

In  Easter  Term,  20  Vio.,  S.  Riehards  obtained  a  rule  msi,  call- 
ing upon  the  municipality  of  the  township  of  Russell  to  shew  cause 
why  Uie  by-law  pamed  by  the  municipality  of  the  united  town- 
ships of  Russell  and  Cambridge,  on  the  4tii  of  December,  1856, 
intitled  a  by4aw  to  divide  the  township  of  Russell  into  wards, 
should  liot  be  quashed  with  costs ;  because,  1st,  neither  the  tovm- 
ship  of  Russell  nor  the  united  townships  of  Russell  and  Cambridge 
were  previously  to  the  passing  of  such  by-law  diTided  into  wards. 
2nd.  That  the  by-law  was  not  passed  irithin  the  first  nine  calendar 
months  of  the  year  in  which  the  junior  township,  Cambridge,  had 
a  hundred  resident  freeholders  and  householders  on  its  collector's 
roll.     8rd.  That  while  the  union  continued,  the  municipality  of 
the  united  townships  could  not  legally  divide  the  township  of 
Rassell  alone  into  wards.     He  put  in  the  by-law  duly  vertified, 
and  certified  by  the  clerk  of  the  mtmicipality  of  the  late  united 
townships,  and  town  clerk  of  Russell,  under  the  seal  of  both  muni- 
cipalities, passed  on  the  4th  of  December,  1856,  reciting  that  the 
separation  of  Russell  and  Cambridge  was  to  take  effect  on  the  1st 
day  of  January,  1857,  and  that  it  wss  necessaiy  to  divide  Russell 
into  wards;  such  diilslon  to  take  effect  on  the  1st  of  January,  1857, 
and  dividing  that  township'  into  Atc*  wards,  describing  them,  and 
appointing  a  place  of  election  for  each  ward.    He  also  filed  the 
affidavit  of  Elisha  Fox  Lbncks,  stating  that  he  was,  during  all  the 
year  1856,  a  resident  inhabitant,  householder,  and  a  municipal 
elector  of  the  township  of  Russell.'    That  untfl  1st  January,  1857, 
Russell  and  Cambridge  were  united  for  municipal  purposes,  Rus- 
sell being  the  senior  township.    That  the  municipal  council  of 
Prescott  and  Russell,  under  the  11th  section  of  16  Vie,  ch.  181, 
did,  on  80th  September,  1856,  pass  a  by-law  whereby,  upon,  from 
and  after  the  1st  January,  1857,  the  townships  of  Russell  and 
Cambridge  were  separated.    That  on  the  4th  December,  1856,  the 
municipality  of  the  united  townships  of  Russell  and  Cambridge 
passed  the  by-law  complained  against     That  neither  Russell  nor 
Cambridge  were  divided  into  wards  at  any  time  during  their  union. 

On  Friday,  August  28th,  in  the  fbllowing  term,  Rieharda  moTcd 
his  rule  absolute,  on  an  affidavit  setting  forth  that  in  January  last, 
two  setts  of  municipal  councillors  for  the  township  of  Russell 
were  elected,  one  by  ward  elections,  the  other  by  general  election 
of  the  whole  township  :  that  William  Hamilton  is  3ie  reeve  of  the 
council  elected  by  wsrds,  and  William  Eadie  the  reeve  of  the  coun- 
eleeted  at  general  election ;  that  William  Hamilton  was  the  reeve 
of  the  council  of  the  united  townships  for  1856 :  that  James  Keays 
was  town  clerk  of  the  united  townships  for  1856,  and  claims  to  be 
town  clerk  of  Russell  for  the  current  year;  and  then  eervice  of  the 
rule  on  Hamilton,  Eadie,  and  Keays  is  proved,  the  last  service 
being  on  the  28rd  July,  1857. 

£eeU§t  Q.  C,  asked,  on  the  last  day  of  term,  to  enlarge  the  rule 
until  the  Ist  day  of  next  term. 

Deapsb,  C.  J.,  dellTertd  the  judgment  of  the  court 

The  following  sections  of  the  statute  seems  to  contain  all  that 
may  be  referred  to : 

12  Vie.,  oh.  81,  ste.  4,  and  see.  8,  as  amended  by  18  ft  14  Vlo., 
eh.  64,  schedule  A.,  No.  1,  sections  11,  12, 18,  14,  and  16;  and  16 
^c,  ch.  181,  sec.  11. 

Every  union  of  townships  may  be  divided  into  five  rural  wards, 
aod  such  diyision  may  be  altered  and  a  new  one  made.  In  the 
first  instance  the  power  of  diridlng  into  wards  is  to  be  exercised 
by  the  munieipal  counotl  of  the  county,  (sec  4)  but  subsequenUy 


the  municipality  of  the  township  may  divide  or  re-arrange  a  pre- 
vious division  ^secs.  8  and  15). 

Whenever  a  junior  township  has  on  its  collector's  roll  100  resi* 
dent  ft«eholders  and  householders,  it  shall  be  a  separate  corpora- 
tion, upon,  from,  and  after  the  first  January  next  but  one  after 
the  roll  shall  so  contain  100  names;  and  the  township  or  town- 
ships to  which  it  had  been  onited  shall  be,  and  be  conridered  sep* 
arate  townships  (soce.  12  and  16,  the  latter  is  amended  by  18  ft 
14  Vio.  ch.  64,  sdiedule  A.,  Nob.  2  ft  8). 

The  municipal  council  of  the  country,  may  (by  by-law  to  be 
I  passed  during  the  first  nine  months  of  the  year  next  foUoinng  that 
in  which  the  collector's  roll  of  any  junior  township  has  100  red* 
dent  freeholders  and  householders  named  on  it,)  dmkk  •uek/uniar 
towiuhtp  into  tcarda  according  to  the  4,  5,  6,  and  7  sections  of  the 
act  (11th  section). 

The  municipality  of  the  union  of  townships  may,  (by  by-law  to 
be  passed  dnriDg  the  first  nine  months  of  the  year  next  fcllowinr 
that  in  which  the  collector's  roll  of  the  junior  town^ip  has  100 
resident  freeholders  and  householders  named  on  it,)  divide  the  re- 
maining, t.  «.,  the  senior  township  or  townships  anew  into  rural 
wards,  in  conformity  with  the  provisions  in  the  8,  0,  ft  10th  sec. 
tions  of  the  act  (sec.  18). 

If  the  municipality  of  the  union  of  townships  omit  to  make  a 
new  division  under  sec.  18,  and  in  consequence  of  the  whole  of  any 
rural  ward  of  the  union  lying  altogether  within  Uie  limits  of  the 
junior  township,  so  that  in  fact  the  senior  township,  or  the  re- 
maining townships,  are  left  with  less  than  five  wards,  then  the 
elections  of  councillors  for  the  senior  township,  or  remaining 
toirnships,  shall,  after  the  dissolution  of  the  union,  be  made  at  a 
general  township  meetiag,  and  not  by  rural  wards,  until  the  muni- 
cipality of  the  senior  township,  ojr  remaining  townships,  shall  have 
made  a  new  division  into  wards.  But  if,  after  the  dissolution  of 
any  union,  parts  of  rural  wards  remain  within  the  senior  township 
or  remaining  townships,  parts  only  of  such  wards  being  within  the 
junior  townships  separated  from  the  union,  then  the  election  of 
township  councilors  shall  continue  to  be  by  wards.  In  other 
words,  Uie  parts  of  rural  wards  which  remain  within  the  senior 
township  or  remuning  townships,  shall  be  deemed  to  be  complete 
wards  in  such  senior  or  remaining  township  or  tovmships  (sec.  14). 

Whenever  a  minority  of  at  least  two-thirds  of  the  freeholders 
and  householders  rated  on  the  aasesf  ment  roll  resident  in  and 
junior  township,  having  vrithin  at  least  50  resident  freeholders  and; 
householders  on  such  roll,  petition  the  municipal  coonoil  of  the* 
then  county,  stating  their  desire  to  be  formed  into  a  separate 
county,  and  the  county  municipality  may  by  law  separate  such 
junior  township  from  any  other  tovvnship  to  which  it  is  united, 
and  declare  that  such  separation  ahall  take  effect  from  1st  January  • 
next,  after  three  calendar  months  from  the  passing  of  the  by-law, 
and  from  such  1st  day  of  January  such  jumor  township,  and  thati 
to  which  it  shall  have  been  united,  shall  be  separate  tovniships. 

In  Michaelmas  Term,  Mr.  Richards  has  asain  asked  us  for  judg- 
ment, and  the  opposite  party  have  expressed  no  desire  for  further* 
delay,  and  have  shewn  no  cause  in  fact  or  in  law  against  the  rule 
being  made  absolute. 

I  Slink  it  was  extra  vires  for  the  municipal  council  of  the  united' 
townships  to  pass  this  by-law  on  the  facts  set  forth  at  the  time  at 
which,  on  the  fhce  of  it,  it  appears  to  have  been  past  The  ob- 
jection as  to  the  date  Is  apparent  on  its  face  and  connected  with 
the  recital  It  contains,  and  the  matters  stated  on  affidavit  satisfy 
me  we  ought  not  to  allow  it  to  stand. 

CHAMBERS. 
Baforted  bj  A.  HCNabb,  Xiq.,  &A. 

Casb  V.  BATOBorr. 

Ouniahm   MlaeMt^ ondtr. 
An  order  attaehins  a  debt  obtained  vndar  0.  L.  P.  A.,  thoaf^  It  do  not  ordar 


eynant,  la  a  good  defenoa  wb«a  wrTed  to  an  action  agalnat  tha  grnlthao  Ibr 
e  anumnt  of  tha  debt  attaebed. 
An  attoinay  who  knowing  the  larae  of  an  ettifhtng  ctder  advMng  WioWent  how 
to  defeat  it,  eensved. 


One  Baycrofl  owed  one  Wm.  Duff  a  certain  amount  on  a  pro- 
missory note,  and  some  person  had  a  judgment  against  Duff  and 
attached  the  debt  due  by  Baycroft  to  him  .to  the  extent  of  the 
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jndgment  Bayeroft  told  Daff  that  the  debt  wm  attached,  shewed 
bim  a  oopy  of  the  order,  and  told  him  he  was  ready  and  willing  to 
pay  it  to  whoever  was  entitled  to  receive  it  Daif  wanted  to  get 
rid  of  the  effects  of  the  attaching  order,  and  consulted  Messrs. 
BonltoB  Sl  McCarthy,  barristers,  as  to  what  he  should  do.  Mr. 
McCarthy  told  him  he  wonld  manage  it  by  sneing  for  the  debtin 
the  name  of  a  person  for  whom  his  firm  did  basiness.  They  then 
•ned  Baycroft  in  one  Carr's  name,  and  Baycroft  was  to  have  sent 
to  Mr.  Hopkins,  his  attorney,  the  attaching  order,  &c.,  so  as  to 
plead ;  but  owing  to  some  mistake  in  the  post  office,  it  never 
reached  him.  He  to  saTC  Judgment  pleaded  did  not  make  payment 
and  set  off.  After  issne  was  joined  and  record  entered,  an  order 
was  made  on  Baycroft  to  pay  over  to  the  attaching  creditor,  and 
he  paid  over,  and  applied  for  leave  to  plead  the  order  to  pay 
over  by  way  of  quit  darem  eontimianee,  and  to  pay  balance  into 
court  This  was  granted  and  he  pleaded  it  The  plaintiff  with- 
drew the  record,  took  the  money  out  of  court,  and  entered  Judg- 
ment for  his  costs.  Jaekton  applied  to  set  aside  the  Judgment  and 
Ji  fa.  as  to  costs,  with  costs  to  be  paid  by  the  attorn^,  because  it 
was  attempt  on  his  part  to  evade  the  order  of  the  court  attaching 
the  debt,  aud  that  it  was  a  fyrand  on  the  court  and  defendant  Duff 
being  the  real  plaintiff.  BuKirs,  J.,  discharged  the  summons  with- 
out costs,  on  gprounds  that  Bayoroft's  latches  were  too  great :  that 
he  should  have  pleaded  the  attaching  order  in  the  first  instance, 
which  he  might  have  got  from  the  deputy  clerk  of  the  crown.  He 
thought  it  would  have  been  a  defence.  He  con^dered  it  highly 
improper  in  Mr.  McCarthy  to  pursue  the  course  he  did  in  the 
matter,  and  therefore  discharged  the  summons  without  costs. 


AbMOUB  T.   CABmUTRIBS. 
Jjijw  yi  Mtm  qfpeymuU    a  L,  P.  A.—^gM  </  G  A.  F.  J.,  IWT,  $.  17  k  U, 

If  a  debtor  pay  a  ram  of  bomj  to  hta  crydltor  who  hM  a  JodgiMBt  debt  acoliiot 
him,  and  alio  a  doM  arMog  out  of  a  ourraot  aooofani  and  no  dlvootlooa  bo 
given  as  to  the  application  of  tbe  payment  ao  made,  we  craditor  may  if  he 
efaooae  apply  it  to  the  rednotion  of  the  aooount  cumnt,  though  the  Judgment 
debt  were  earlier  In  ' 


JanUc  0.  L.  P.  A.,  1867,  a.  17  4  18,  do  not  apply  to  the  ease  of  a  eogaofU  on 
which  Judipnent  had  been  entend  belhra  the  pualng  of  the  atatnta. 

If  an  appIicaUon  be  made  to  a  judge  in  Chambers  against  a  Judgment  entered  and 
it  does  not  appear  that  the  appellant  has  a  right  to  move  against  the  Jodgment 
the  appUoation  will  not  be  entertained. 

On  Sth  July,  1858,  Mr.  Justice  Richards  issued  a  summons 
at  the  instance  of  the  defendant  upon  the  plaintiff  to  shew  cause 
why  tbe  amount  Indorsed  upon  the  writ  of  fi,  fa.  in  this  action, 
^lonld  not  be  reduced  by  striking  out  £92.  This  summons  was 
enlarged  firom  time  to  time  till  21st  July,  1868. 

Another  summons  was  signed  in  this  cause,  though  not  at  the 
instance  of  the  defendant  and  not  shewn  on  whose  behalf, — but  it 
was  said  in  the  argument  that  the  applicatioB  was  made  on  behalf 
of  one  Andrew  Carruthers,  another  creditor  of  the  defendant, 
who  wished  to  remove  this  judgment  out  of  his  way,  tbe  objection 
being  that  the  cognovit  on  which  it  was  entered  was  not  filed  of 
record  as  required  by  the  C.  L.  P.  A.,  of  1867,  sec  17  Sl  18. 

RoBivsov,  C.  J. — As  to  the  application  to  reduce  the  direction 
to  levy  by  striking  out  £92 : 

'  The  plaintiff  took  a  cognovit  fh)m  defendant  on  which  Judgment 
was  entered  on  28th  April,  1867,  upon  which  Judgment  execution 
issued  and  is  now  in  the  hands  of  the  sheriff. 

Tbe  defendant  paid  £92  in  July  last,  to  the  plaiptiff  through 
Hector  Cameron,  Esq.,  but  he  does  not  shew  that  he  paid  it  on  ac- 
count of  this  judgment  debt,  that  is  he  does  not  prove,  nor  does  he 
'swear  himself  that  he  gave  any  intimation  on  what  account  he 
made  the  payment 

Tbe  plaintiff  on  his  part  swears,  that  when  that  payment  was 
made,  the  defendant  owed  him  a  sum  of  £100  over  and  above  the 
judgment  on  an  open  account  for  goods  sold,  besides  another 
debt  which  he  does  not  swear  to  in  such  positive  terms.  He  states 
also  that  when  the  £92  was  paid  to  him  for  the  defendant  neither 
Mr.  Cameron  who  made  the  payment  nor  the  defendant  gave  any 
direction  as  to  the  appropriation  of  the  payment  Mr.  Cameron 
confirms  this  and  so  also  does  a  clerk  of  the  plaintiff  who  received 
the  money  from  Mr.  Cameron. 

I  am  ot  opinion  that  under  such  circumstances  the  pluntiff  re- 
ceiving the  money  without  direction  is  not  bound  to  appropriate 
it  on  account  of  the  judgment  debt  but  might  elect  at  any  time 


to  appropriate  it  to  the  current  account  The  fact  of  the  other 
debt  being  earlier  In  date  and  that  the  plaintiff  has  a  judgment  for 
it  does  not  interfere,  I  think  with  his  right  of  election. 

On  looking  over  Uie  account  I  obeerve  that  a  considerable  por- 
tion of  it  is  for  goods  sold  before  the  confession  was  given,  but  I 
am  not  therefore  at  liberty  to  Infer  that  it  forms  any  part  of  the 
demand  for  which  the  defendant  confessed  judgment 

If  it  did,  then  the  plaintiff  would  have  to  diew  that  there  was 
a  debt  due  to  him  besides,  sufficient  to  cover  the  £92.  otherwise 
there  should  be  some  credit  given  upon  the  execution. 

Upon  the  other  application  to  set  aude  the  judgment,  the  only 
affidavit  filed  in  support  of  it,  state  that  jodgment  on  the  cog* 
novit  was  entered  on  28th  April,  1867,  and  that  it  could  not  be 
found  upon  search  in  the  proper  office  in  this  Court,  in  which  such 
judgment  was  entered,  that  any  copy  of  the  cognovit  '*  had  been 
filed  in  the  cognovit  book,  nor  was  the  original  cognovit  filed»  so 
far  as  could  be  seen  by  searching  the  cognovit  book." 

Andrew  Carruthers,  swears  that  on  lOUi  December,  1866,  he  ob- 
tained judgment  against  defendant  for  £76  8s.  7d.,  in  the  County 
Court  for  Tork  and  Peel,  and  took  out  execution— >but  is  informed 
that  nothing  can  be  made  on  his  writ  in  consequence  of  an  ex- 
ecution in  this  cause  being  in  the  Sheriff's  hands  for  a  large 
amount  He  states  further  that  he  understands  from  defendant 
that  he  has  discharged  Uiis  debt,  though  gome  misunderstanding 
seems  to  exist  on  that  point 

The  defendant  says  nothing  In  his  affidavit  respecting  the  want 
of  filing  of  the  cognovit,  and  there  is  indeed  nothing  before  me  on 
that  subject,  except  on  affidavit  of  Wm.  Stanton,  Esq.,  to  the  effect 
stated  by  me  already,  and  he  does  not  assert  that  he  makes  the 
affidarit  as  attorney  or  agent  for  Andrew  Carruthers  or  in  any  way 
at  his  desire,  nor  tiiat  he  is  his  Attorney  or  Agent 

I  should  not  set  aside  a  final  Judgment  on  the  ground  alleged, 
if  the  objection  were  ehewn  to  be  raised  by  any  one  who  had  a 
right  to  raise  it,  though  if  I  thought  the  judgment  liable  to  be  set 
aside  for  the  reason  ^ven,  t.  «.,  the  failure  to  file  the  cognovit,  I 
should  stay  prooeedings  on  the  execution  till  term. 

Now  the  defendant  in  this  cause  is  not  taking  the  objection,  if 
it  were  competent  to  him  to  do  so,  neither  is  it  shewn  on  whose 
behalf  the  application  is  made,  so  that  I  cannot  interfere. 

If  it  were  sworn,  as  I  dare  say  the  fact  is,  that  Andrew  Carruth- 
ers is  making  the  application,  I  might  pevfaaps  stay  the  execu- 
tion till  term,  though  I  am  at  present  under  the  impression 
that  the  17  and  18  clauses  of  the  C.  L.  P.  Act  of  1837,  do  not  apply 
to  the  case  of  a  oognorit  on  which  judgment  had  been  entered 
before  the  passing  of  that  statute. 

That  however  is  a  question,  on  which  doubt  mav  be  fairly  ndsed. 
The  Judgment  was  entered  on  the  cognovit  in  April  1867.  The 
Statute  was  passed  10th  June.  1867,  and  it  cannot  be  decided 
(upon  anything  now  before  me)  that  the  oognorit  is  still  utuaUtfied, 
but  if  the  18th  clause  can  be  held  to  apply  to  all  cognovits  It 
which  the  debts  are  not  fully  paid  up,  the  inconvenience  will  be 
great,  so  much  so  that  I  should  abstain  firom  deteirmining  such  a 
point  summarily  and  leave  the  parties  applying  in  such  a  case 
to  indemnify  the  Sheriff  for  acting  on  his  later  execution,  or  a 
any  rate  to  prosecute  him  if  he  declines  doing  so.  But  I  discharge 
the  application  in  this  case,  because  it  is  not  shewn  that  it  has  been 
made  by  any  one  who  has  a  right  to  move  against  the  Judgment 


Gladstoni  bt  al  y.  MoDomkll. 

Interpleader— 'Hiffkti  qfdaimeuU. 

Aa  a  rule  a|>pIlcation«  arising  out  of  or  oonaeqnent  npon  an  Intufplaader  ought  to' 

be  made  to  the  jndge  who  made  the  interpleader'a  order. 
Bight  of  dalmaat  to  make  appillHittnna  in  legard  to  tlia  proeeadaof  the  goods 

whan  aold  eonaiderad. 

Plaintiffs  obtained  a  summons  on  the  Sheriff  of  the  United 
Counties  of  Tork  and  Peel,  to  shew  cause  why  the  master  should 
not  rerise  his  taxation  of  the  fees  and  expenses  of  the  Sheriff  on 
certain  interpleader  suits  against  the  estate  of  Qeorge  B.  Holland, 

And  why  be  should  not  strike  off  all  costs  and  charges  incurred 
or  charged  by  the  Sheriff  on  account  of  sales  made  by  him  of  the 
goods  and  effects  of  G.  B.  Holland,  on  the  ground  that  he  was  not 
ordered  or  directed  to  sell  by  the  claimants,  which  in  the  inter* 
pleader  order  is  made  a  condition  precedent  to  the  sale. 

And  Qn  grpfinds  disclosed  in  affidavits,  &e. 
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Aad  also  why  the  master  ehoald  not  strike  oif  »U  charges  for 
keeping  possessioa  after  the  sale,  on  the  gproand  that  the  SheriiT 
shoald  hare  paid  the  pooeeds  of  the  sale  into  Court 

Or  why  he  should  not  strike  off  all  charges  forpossessioa  money 
after  the  16th  April,  in  case  he  should  find  that  after  the  serrioe 
of  orders  for  the  abandonment  of  proceedings  in  this  and  another 
interpleader  suit  on  the  sheriff  he  had  si^cient  money  in  his 
hands  arising  firom  the  sales  he  had  made,  after  deducting  such 
reasonable  charges  and  expenses  as  the  master  might  allow, 
to  pay  off  the  Uwt  execution  under  which  he  was  then  holding 
possession— and  why  the  said  Sheriff  should  not  pay  into  Court 
the  balance  of  all  monies  received  by  him  through  sales  or  other- 
wise, on  account  of  tiie  estate  of  the  said  Cleorge  B.  Holland,  after 
deducting  the  amount  of  the  bill  as  re?ised. 

The  following  cases  were  cited  in  the  argument,  Bryant  t.  Kay, 
1  Dowl.  P.  C.  4:28,  Cox  t.  Fenn,  7  Dowl.  P.  C.  50,  Clarke  t.  Eidg- 
way,  1  Ex.  8. 

BoBMsoN,  C.  J. — ^I  hsTC  read  all  the  affidaTits  and  other  papers 
which  have  been  before  Mr.  Justice  Hagarty,  in  this  cause  as  well 
as  those  filed  afterwards  upon,  and  in  consequence  of  the  applica- 
tion to  rerise  taxation. 

Mr.  Justice  Hagarty's  order  of  the  16th  April  last,  in  this  cause 
disposes  of  all  questions  except  such  as  may  be  raised  regarding 
sums  to  be  obtained  on  taxation,  and  the  ordinary  practice  in  such 
cases  makes  it  the  more  proper  course  that  CTcn  as  to  such  ques- 
tions the  Judge  who  made  the  interpleader  order  should  be  refer- 
red to,  and  not  another  Judge. 

If  I  were  to  dispose  of  the  case,  (and  as  there  may  be  some 
doubt  of  my  right  to  do  it,  the  parties  had  better  go  before  Mr. 
Justice  Ha^rty),  I  think  I  shoald  consider  that  upon  the  terms 
of  the  judge's  order  of  the  16th  April,  the  execution  creditor  gave 
way  to  the  claim,  the  claimants  Gladstone  and  others  have  no  ground 
for  making  this  application. 

Their  cUim  is  upon  the  Sheriff  for  seising  their  goods.  The 
order  takes  nothing  from  them  and  giyes  nothing  to  any  one  at 
their  expense.  It  is  nothing  to  them  what  charges  are  allowed  to 
the  Sherifll  The  defendant  McDonell  has  to  pay  them  and  not  the 
claimants  of  the  g^ods.  He  might,  of  course  raise  questions  in 
regard  to  the  items  allowed,  but  I  do  not  see^  that  he  it  doing  so. 

The  claimants  deny  that  they  ever  authorised  a  sale  of  any  part 
of  the  goods.  If  that  is  so,  it  is  of  no  consequence  to  them  what 
sacrifice  attended  the  sale  for  they  would  not  be  bound  by  it  So 
also  it  would  be  of  no  consequence  to  them  what  deduotions  the 
Sheriff  desires  to  make  from  the  proceeds. 

^  If  they  do  not  dispute  the  Sheriff's  right  to  sell  or  rather  should 
give  up  any  complaint  on  that  aooount  and  should  be  willing  to  be 
bound  by  the  sale,  and  to  take  the  net  proceedt  of  the  sales  for  the 
Talue  of  the  goods  sold,  thea  they  would  have  an  interest  in  con- 
tending  against  the  Sheriff's  charges.  At  present  I  do  not  see 
what  interest  they  have. 

I  hare  already  stated  that  I  think  it  is  reasonable  to  allow  for 
taking  the  inventory,  or  rather  the  principle  that  should  gOTom 
such  allowance.  But  the  claia  mts  have  nothing,  to  do  with  that, 
or  the  other  items  unless  they  aoqulsce  in  the  sale  made  and  agree 
to  take  the  proceeds  instead  of  the  goods. 


COUNTY  COURTS,  U.  C. 

Ib  the  (Xmaty  Oourt  of  thA  Unltod  OooatiM  of  VrontBOM^  Lvanoz  k  Addbigtoa. 
(Bafitra  KaxmnR  Haoubnbi,  £«i.,  Q.  CL,  Jndgs.) 

Thi  Fkontkiao  Djyisioii,  No.  2,  Sons  or  Tcmpibanoi,  e<. 

BUDSTON    AMD    StAOT. 

Replevin, — ^Pleas.  1st— Did  not  take  the  Goods. 
2nd. — Qoods  were  not  the  plaintiffs. 

The  cause  was  tried  at  the  sitting  of  the  Court  in  June  last,  when 
a  Terdict  was  returned  for  plaintiffs.  As  the  Sheriff  was  not  able 
to  replevy  the  goods  sought  to  be  recoTcred,  in  consequence  of  the 
same  baring  been  eloigned  or  secreted,  the  plaintiffi  preceded  for 
the  full  Talue  of  the  goods.  Before  the  cause  was  called  on  for 
Trial  a  motion  was  made  on  behalf  of  the  defendants  to  put  off  the 
trial  until  the  September  Court,  in  consequence  of  the  absence  of 


certain  witnesses.  The  Judge  refused  to  put  off  the  trial,  as  he 
thought  the  proper  steps  wore  not  taken  to  secure  the  attendance  of 
the  absent  witnessess.     The  defendants  made  no  defence. 

Kirpatrick,  Q,C.t  in  July  Term,  obtained  a  rule  nisi  upon  tht 
the  plaintiffs,  to  show  cause  why  the  Terdict  should  not  be  set  asidn 
and  a  new  trial  had,  on  the  ground  of  the  absence  of  material 
witnesses  at  the  trial,  or  why  the  rerdict  should  not  be  reduced  to 
I  nominal  damages,  or  why  further  proceedings  in  the  cause  should 
not  be  stayed,  the  plaintiffs  baring  now  no  corporate  existence. 
Affidarits  and  papers  were  filed  on  the  part  of  the  defendants, 
showing  the  By-Laws,  Bulesand  Proceedingsof  the  Grand  Dirision 
of  the  Sons  of  Temperance  of  Canada  West 

Henderson  also  supported  the  Bule. 

Draper  showed  cause. 

Maokxnzis,  Judge.-— As  to  reducing  the  Terdict  to  nominal 
damages,  the  objection  taken  in  the  rule  was  not  taken  at  the  trial 
and  consequently  should  not  prcTail  here.  The  court  has  no 
power  to  order  further  proceedings  to  be  stayed,  notwithstanding 
the  resolution  of  the  Grand  DiTision.  The  only  point  then  to  be 
decided  is  whether  there  should  be  a  new  trial  in  consequence  of 
refusing  the  motion  made  to  postpone  the  trial  from  the  June  to 
the  September  Court  It  may  be  laid  down  as  a  general  rule  of 
law,  that  when  an  application  is  made  to  the  Judge  at  Nisi  Prin^ 
to  postpone  a  trial,  it  is  a  matter  in  his  discretion  to  grant  or  re- 
fuse it,  and  the  Court  in  Banc  will  not  in  general  roTorse  his  de- 
cision. But  when  the  Court  can  see  that  a  miscarriage  of  justice 
has  been  caused  or  that  a  defence  which  ought  to  be  heard,  has 
been  excluded  by  reason  of  refusing  to  postpone  the  trial,  without 
default  of  the  party  oomplaining,  it  will  grant  a  new  trial,  on  terms. 
If  my  mind  had  been  suffioientiy  impressed  with  the  fact  that  a 
notice  of  countermand  of  trial  could  be  giTcn  any  time  during  Sa- 
turday, the  6th  of  June,  and  that  an  attempt  was  made  to  serre 
the  witness,  Jones,  early  on  Monday  morning,  the  7th  of  Jnne^ 
I  probably  would  haTO  oniered  a  postponement  of  the  trial  In  dis- 
posing of  this  rule  I  cannot  exclude  from  consideration  the  fiuit  that 
the  plaintiffs  are,  or  at  all  events  profess  to  be  an  Incorporated 
Association,  deriring  authority  from  a  Statute  of  the  Prorince,  and 
that  the  defendants  represent  themselTes  as  Officers  of  another  In- 
corporated Association,  deriring  authority  firom  the  same  souroe; 
and  that  the  trespass  oompUdned  of  was  an  alleged  ezeontion  of 
some  order  or  rule  of  the  Grand  dirision  of  the  Sons  of  Temperance. 
The  prooeedings  of  the  Grand  Dirision  in  reference  to  this  matter, 
are  not  in  proper  form  before  the  Court,  so  that  it  is  impossible, 
in  the  present  state  of  the  case,  to  form  an  accurate  Judgment 
touching  their  legality  or  illegality.  Under  the  oironmstances,  I 
think  the  defendants  should  be  let  in  to  plaee  their  alleged  dttfenoe 
in  due  form  of  law  before  the  Court  In  adopting  this  course  I 
am  only  carrying  out  the  liberal  spirit  and  enlarged  riews  which 
the  Common  L<iw  Procedure  Acts,  and  other  remedial  Statutes  hare 
infusei  into  the  administration  of  the  law,  and  the  practice  of  tike 
Courts.  Bf  ery  man  who  honestly  belicTes  he  has  a  good  defence 
on  the  merits,  should  be  heard  in  the  Queen's  Courts,  if  possible, 
unless  he  has  by  his  own  act  rendered  this  impracticable*  There 
must  be  a  new  trial  in  the  present  ease,  on  payment  of  costs.  In 
am  Ting  at  this  conclusion  my  mind  was  considerably  impressed 
with  the  peculiar  position  of  the  cause  as  respects  the  right  of  ap- 
peal. If  the  Court  ordered  the  preeent  rule  to  be  discharged,  I 
am  afraid  there  could  be  no  appeal ;  for  after  all  it  would  be  an 
appeal  for  refusing  a  motion  to  postpone  a  trial  which  is  not  an 
appealable  matter.  But,  after  another  trial,  when  all  the  fact^ 
are  properly  disclosed  in  eridence,  whaterer  judgment  this  Court 
may  form  the  party  against  whom  it  may  be  formed  will  hare  the 
right  to  apply  to  one  of  the  Appellate  Jurisdictions  of  Upper  Can- 
ada, to  hare  it  reriewed,  and,  if  erroneous,  rerised.  In  the  County 
Courts  of  Upper  Canada,  as  constituted  at  the  present  time,  con- 
siderations of  this  kind  should  hare  a  due  and  proper  weight  In 
the  County  Court  the  same  Judge  who  tries  the  eause  is  in  general 
the  same  Judge  who  examimes  his  own  decision  in  Banc.  JSrery 
proper  facility  should  be  afforded  by  him  to  hare  his  judgment  ex- 
amined in  the  Courts  of  Appeal.  So  far,  as  I  am  myself  concerned, 
I  consider  it  my  duty,  upon  erery  proper  occasion,  to  giro  OTeqK 
fhcility  in  my  power,  consistent  with  law  and  its  obligations,  to  par- 
ties to  appeal  firom  any  order  I  niay  make,  or  any  jadgment  I  may. 
render.    Consequentiy  th^kt  portion  of  Mr.  Kilpatrick'B  nrgnment 
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whioh  pointed  out  that  the  rule  should  not  be  dispoeed  of  in  raeh 
»  manner  as  to  ezelude  the  right  of  appeal,  had  its  due  weight. 
The  mle  is  made  absolnte  for  a  new  trial  on  payment  of  oosts, 
with  leare  to  the  plaintiffii  to  amend  their  deolaration  if  they  think 
proper  00  to  do,  In  a  preliminary  Judgment  in  this  oanse,  I  etated 
It  as  my  opinion,  that  to  enable  plaint^  in  an  action  of  RepleTin 
to  recoTer  sabstantial  damages,  tiie  non  return  of  the  goods,  or  the 
inability  of  the  Sheriif  to  replery  them,  or  any  part  thereof,  by 
reason  of  the  same  haTing  been  secreted  by  the  defendants,  or 
deigned  should  be  alleged  In  the  declaration  as  a  special  damage, 
I  adhere'  to  that  opinion  still.  I  would  refer  to  the  case  of  Ooldi- 
out  T.  Beagin  llJurist,  Bz.  644,  and  the  Molson  Bank  t.  Bates, 
7  U.  C.  C.  P.  812. 

Rule  absolute  for  a  new  trial,  on  payment  of  costs,  with  leaye 
to  amend  the  pleadings. 

CONTESTED    PARLIAMENTARY  ELECTIONS. 

In  the  Oonntf  Oourt  of  Bmz— A.  Obbwir,  Swi^  Jadgt. 

IK  TUi  MAXnil  01  THS  OOMTBSTID  XUTOVIOir  OF  THI  OOWtt 

or   B88BX. 

la  tppUntloa  to  aomailt  tlM  dtttng  mvnbtf  Itr  eontempt  In  not  attnidlnfr  tb* 
tavMtlgtttion  tote*  th*  Oooalgr  Jadi«^  M  ft  irttatM  te  bto 


.  The  facts  sufficiently  appear  in  the  judgment  deliTered  by 

Chbwxtt,  Go.  J.— On  the  28rd  February,  at  the  rising  of  the 
courts  application  was  made  on  affidayit  to  commit  the  member 
declared  elected,  for  contempt  in  not  appearing  to  git«  evidence 
when  then  called.  I  took  tUl  the  24tii  Febmavy  to  consider  the 
application.  On  the  224th  Febmaiy,  the  applieation  was  renewed 
to  commit  John  McLeod,  the  sSttIng  mmber,  for  not  hating 
attended  on  wairant  tk>  give  evidence. 

I  reAised  the  application,  stating  that  I  was  not  satisfied  that  I 
had  the  power  to  commit  tlM  sitting  member,  or  that,  If  I  had 
such  power,  that  he  ought  jko  be  committed  on  this  oecaBlon»  he 
being  the  member  dedarcd  to  be  eleeted,  end  beinc  serred  on  ih% 
S2nd  Febmaiy,  and  eaUed  in  court  to  ^ip^ar  and  give  e^denoe 
<m  the  88rd,  at  the  riai^  of  the  court— Parliament  meeting  on 
Hm  2ftth.  As  it  ndght  reasonably  be  beUeved  that  he  was,  on  the 
23ad,  prepaling  for  it,  and  was  on  the  route  on  the  28rd,  to  attend 
PariiaBent  on  the  26th,  and  therefore  engaged  in  hla  duties  a 
part  of  which  I  ooaceiv*  is  to  use  due  diUgenoe  to  be  therein  time, 
and  which,  underand  bythel29thsectionoftheAotor  1851,  inthe 
case  of  a  member,  these  droumstanoes  of  themselves  would  pre- 
aenl  •  lawfil  excuse  for  not  appearing  here  to  i^ve  avldence,  and 
if  so,  proceedings  for  and  commitment  following  is  not  as  I  con- 
ceive die  proper  course. 

Then  I  am  not  certain  that  a  member  declared  to  be  elected  and 
the  party  contesting  liis  election  are  the  sort  of  persons  contem- 
plated in  the  16th  Vic.  ch.  19,  and  liable  to  be  called  on  by  their 
adversaries  to  give  cadence  here,  wherever  else  or  by  whatever  pro- 
ceeding they  may  be  oompened  to  do  so.  I  have  not  the  cases  at 
hand  dted  in  the  Uppv  Canada  Law  JounuUf  February  number, 
p.  81,  on  these  heads. 

As  in  the  preamble  of  that  act  it  is  recited — «  That  it  is  desir- 
able that  fViU  information  as  to  the  foots  in  issue  in  criminal  and 
CivU  cases  should  be  Udd  before  the  persons  who  are  appointed  to 
deoide  upon  them,  and  that  such  persons  should  exercise  their 
judgment  on  the  credit  of  the  witnesses  adduced  and  on  the  truth 
of  the  testimony,"  it  might  be  intended  that  the  parties  contem- 
plated in  the  act  might  be  compelled  to  appear  before  the  Judge 
Commissioner,  whose  duty  only  is  to  take  the  evidence,  but  who 
could  not  exerdse  his  Jmlgmeat  on  the  credit  of  the  witnesses 
adduced,  or  on  the  truth  of  the  testimony ;  or  if  he  did,  from  his 
appearance  in  giving  tesdmooy,  exercise  his  Judgment  on  their 
credibility,  he  is  not  anywhere  empowered  by  statute  to  transmit 
his  impressions  or  his  opinion  of  the  crediiyility  of  this  or  any 
other  witness  to  the  select  committee.  Indeed  that  would  be  use- 
less, as  the  committee  alone,  like  a  judge  or  jury,  must  exercise 
tlmt  judgment 

It  is  true  the  eridence  may  be  examined  under  a  commission 
f^om  the  ordinary  courts  of  record  (sec.  8),  but  that  is  only  where 
the  witnesses  reside  in  a  foreign  country,  ex  neetntUate  rei^  or  as 
of  necessity,  and  does  not  apply  to  this  procedure  in  the  nature  of 
a  commission,  where  the  witneeses  are  in  this  country. 


If  the  statute  intends  parties  such  as  these,  then  what  is  the 
penalty  for  not  appearing  on  subpoena,  or  notice,  or  warrant  ? 

By  the  2nd  section,  it  is  ordered  that  such  non  attendance  shall 
be  taken  as  an  admission  j»^  eonfe99o  against  them  in  such  suit  or 
action,  whatever  effect  that  may  have  upon  their  position  before^ 
the  select  committee. 

This  act  is  not  embodied  in  the  Controverted  Elections  Act,  so 
that  the  one  may  be  used  towards  executing  and  carrying  out  the 
other,  and  does  not  admit  of  the  application  of  the  power  of  sum- 
mary attachment  for  non  attendance,  given  in  the  Act  of  1861,  as 
the  penalty,  instead  of  Its  being  taken  pro  tonfuto  against  them, 
as  in  leVio.  ch.  19,  sec  2,  and  no  other  reeort  is  by  the  latter  act 
given  in  lieu  of  or  together  with  it,  as  is  often  done,  by  providing 
that  the  new  remedy  shell  not  deprive  parties  of  those  already 
existing,  if  there  are  any. 

I  conceive  the  course  towards  obtaining  the  eridence  of  the 
meniber  declared  to  be  elected  in  this  case,  under  these  circum- 
stances, is  the  same  as  that  for  any  other  member  whoee  evidence 
is  wanted.  It  is  under  the  129th  section  of  the  ^ct  of  1851,  unon 
application,  by  the  Judge  Commissioner  oertil^ing  to  the  Speeker 
that  his  attendance  to  give  eridence  is  requisite.  The  necessity 
is  to  be  made  to  appear  in  some  satisfactory  manner  to  the  Judge, 
who  is  to  certify,  so  that  the  Speaker  may  be  able  to  report  the 
reasons  for  the  same  to  the  House,  for  its  direction  thereupon, 
and  thereby  ascertain  if  such  attendaiohoe  here  is  proper,  and  whe- 
ther it  oould  be  had  under  the  order  of  the  House  or  otherwise. 

COURT    OF   COMMON    PLEAS. 


[From  tht  Zicno  JVaMt.] 

Emult  9.  Bajlxbt 

OmiUM(»aH-^QmfUom^UO^^Junaii0Uim^l9^3^ 

and  teiwU-AkpptL 

TlM  plaintiff.  MlMdlocdtkried  Ills  pUlDtia  the  0(mal7  0oart,nnd9ri.  SO  of  19 
*  »  TIet  0. 108,  agalntt  the  aetedrnt,  to  w)iom  ke  had  let  eertaia  iremleeek 
tetheratoforyorptHiiflMaadfcrNnt.  Wfaeo  tho  laae  oame  on  Ibr  kearlog  M 
M»awed  tbat  the  detaftdent  Iwul  gone  oat  of  grpiiilna  of  the  piealBee,  on  • 
wrd  perwm  ietting  up  a  delm  \o  them,  who  pidd  him  Ibr  his  orope:  and  the 
defeodant  eought  to  eet  up  that  third  peraon'e  tltie  agaloat  the  plaintiff  hii  Und- 
lonL    The  Qnwty  Court  Jodi^  on  oliM*Ba  made  that  qaeatfan  of  t  tie  araae. 


wtthoat  Inqairinc  whether  the  delbndaat  weUtont  ofpoHenhm  TolQDtarllj,or 
waa  erieted,  dlenumed  the  caae  on  that  cronnd :  _ 

Held,  that  the  dnty  of  the  Ooonty  Oonrt  Jndge  waa  to  ha^e  Rone  ftnrther,  bafcre 
he  dlnnieMd  the  eaae^  and  have  eewtUned  whelbar  the  defcadamt  w«nt  oat 
TotontarUy  or  bj  eoBooKililon :  If  ▼olnntarily,  than  the  deftndantwae  «ste|9ed 
fWnn  MtUng  op  the  title  of  the  third  pereon.  and  the  Ooantj  Ooort  has  Joria- 
dietion ;  If  erteted  by  oompidelon,  then  defendant  !■  not  ao  estopped.  Utto 
eomee  into  qneelion,  and  theJoitodielleBofthBOoantyOMrt  laotead. 

Bovil  on  a  former  day  haTing  obtained  a  mle  calling  on  the 
judge  of  tbe  County  Court  of  Shropshire  to  show  cause  why 
the  said  Judge  should  not  hear  and  determine  a  plaint,  in  which 
one  Emery  is  plaintiff  and  one  Bamet  the  defbndant,  for  the  re- 
coTcry  of  a  tenement  at  Stokeheath  in  that  county,  and  for 
llf,  8s.  8d.  rent  and  arrears  of  rent  due  fhnn  defendant  to  plain- 
tiff in  respeot  of  the  said  premises.  At  the  hearing  of  the  plaint, 
it  was  proTcd  that  on  25th  March.  18&6  the  plaintiff  Tcrbally  let 
the  said  premises  to  defendant  at  the  yearly  rent  of  8(.,  and  thai 
defendant  entered  and  occupied  the  premises  and  paid  in  Feb.  1857, 
half  a  year's  rent  due  the  29th  Sept.  1856.  That  afterwards  tha 
plaintiff  and  defendant  on  the  7th  of  April  1857,  signed  ao^agree- 
ment  or  demise  in  writing  for  the  tenanoiy  of  the  said  premiset 
fh)m  25th  March  1857  at  the  like  rent  of  8^.,  payable  half-yearly, 
terminable  by  six  monthe^  notice  on  either  side  on  or  before  the 
29th  Sept  in  any  year.  That  a  person  named  Stone  came  forward 
and  set  up  a  claim  to  the  premises,  and  the  defendant  infbrmed 
plaintiff  that  notice  had  been  giren  to  him  not  to  pay  any  more 
rent.  The  defendant  offered  to  give  up  possession  of  the  premises, 
to  the  pluntiff  prior  to  29th  Sept  1857,  in  terms  which  ifere  not 
agreed  to.  That  on  22nd  Sept  it  wsa  rerbally  agreed  to  between 
the  defendant  and  one  Button,  with  the  consent  of  the  plaintiff, 
that  defendant  should  gire  up  the  premises  to  him  on  the  following 
Michaelmas-day ;  that  Dutton  should  pay  defendant  for  his  hay  on 
the  premises,  and  that  defendant  should  pay  rent  up  to  that  day ; 
but  that  defendant  did  not  carry  out  the  said  agreement,  but,  on 
the  contrary,  gave  up  the  said  premises  before  the  said  Michaelmas 
day  to  the  said  Stone,  who  claimed  to  be  entitied  to  them.  That 
on  the  29th  Sept.  1857  due  notice  was  serred  on  defendant  by 
plaintiff,  to  quit  the  premises  at  the  next  Lady-day ;  and  on  the 
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2nd  Oet.  fblloiri&g  %  iltstress  was  tftken  fbr  8^,  being  n  year's  rent 
dae  ftrom  defendant  to  plalntilF.  That  at  the  hearing  of  the  plaint, 
defendant's  attorn^  objected  that  the  Jadge  of  the  County  Court 
had  not  jorisdiotion  to  hear  the  plaint,  as  title  to  the  premises  tame 
into  qaeetioik  therein ;  and  the  Jadge  dismissed  the  case  accordingly. 

OtUhmUt  now  showed  eanse  againet  the  rale.-*-In  this  case  a 
bona  fide  claim  was  made  to  the  premises,  and  what  was  done  was 
eqairalent  to  an  eviction.  The  defendant  had  actually  been  out 
of  possession  half  a  year,  and  the  claimant  8 lone  had  been  in ;  how 
is  it  possible  then  to  say  that  title  to  land  did  not  come  into  ques  • 
tion  t  The  question  with  the  Judge  was  this :  **  Was  Stone  a  tres- 
passer T"  or  whether,  having  good  title  to  the  premises,  he  had 
ericted  the  defendant:  {Mou/Unay  t.  OoUier,  BIL  Bi.  680,)  That 
was  a  case  where  the  tenant  remained  in  possession.  (Btlis.  J.-— 
Most  not  he^  before  he  could  get  rid  of  the  estoppel,  give  up  the  pre^ 
mises,  not  to  a  stranger,  bat  to  Bmery  the  landlord  T)  No,  1  think 
not  In  the  case  cited  the  man  remained  in  possession ;  it  was  admit- 
ted then  the  title  had  expired.  This  was  an  eviction  by  title  para- 
mount. [Crowder,  J.— If  defendant  were  threatened  to  be  turned 
out,  that  might  amount  to  an  eviction.}  Yes,  that  is  the  point. 
The  dsfbndant  was  not  to  incur  the  heavy  costs  of  an  action  of 
ejeotaient  brought  by  Stone.  [Crowder,  J.-— He  not  only  controverts 
his  landlord's  title,  but  gives  up  up  the  premises  to  a  mere  claim- 
ast  By  lea,  J.,  referred  for  the  law  of  tiie  one  to  Ihe  v.  Amtm, 
9  Bing.  61,  where  the  Lotd  Chief  Justice  says,  **  The  principle  is, 
that  a  tennsnt  shall  not  contest  his  landlord's  title ;  on  the  con- 
trary, it  is  his  duty  to  defend  it  if  faet>l4eotB  to  such  a  title  let 
him  go  out  of  pessessioB."]  It  is  submitted  that  the  present  is 
quite  a  diffBrent  questloii.  There  Thrupp  came  in  by  assignmenrt, 
bat  here  Stone  same  in  adversely.  [Crowder,  ^.^-There  eas  a 
case  in  thib  court  where  a  stranger  having  threatened  an  action, 
it  was  held  a  constructive  eviction.  ]  Tour  Loirdshlps  cannot  inter- 
fere in  the  present  ease,  unless  it  be  shown  that  title  to  land  did 
not  come  into  question.  Assaming  that  Stone  had  title  paramount 
and  in  June  be  gave  defendant  notice  not  to  pay  ptaintijr  any  more 
rent,  then  it  was  competent  for  the  defendant  to  go  out  of  posses- 
sion. [Crowder,  J.  referred  to  I>oe  v.  ifiUt,  2  Ad.  &  SU.  17. 
Wilies,  J.  referred  to  CorpmUr  v.  JUbtrU,  27  L.  J.  7S,  C.  P. 
Crowder,  J. — ^The  tese  of  Oarpmter  v.  BohtrU  is  very  much  in  point 
aa  to  the  question  of  evietlon.]  It  was  for  ihe  County  Court  judge 
to  decide  whether  this  was  e  case  of  collusion  between  defendant 
wad  Stone  to  let  him  into  possession,  or  whether,  as  I  say  was  the 
caae,  a  bona  fide  question  aa  to  title  of  land  arose.  The  question 
the  judge  had  lo  try  was,  trhetfaer  this  amounted  to  an  eviction  by 
title  paramount,  and  should  the  case  be  sent  back  to  him  that  will 
be  the  question  he  has  to  try.  It  was  e  question  of  law  for  the 
judge,  and  the  court  will  be  usurping  the  jurisdiction  of  the  County 
Court  if  it  decides  against  the  defendant 

Bcml  (fVwKtds  with  him)  for  the  plaintiiF,  in  support  of  the 
rale.— There  is  in  tiiis  ease  a  letting  of  defendant  into  possession 
of  the  premises  by  the  plaintiiF,  the  payment  of  rent,  and  a  sub- 
mission to  distress,  and  therefore  such  e  relation  created  between 
the  parties  as  to  estop  defendant  from  disputing  the  plaintiflTs 
title.  [Williams,  J.— The  question  is  was  there  any  evidence  be- 
fore the  Coun^  Court  judge  to  support  an  eviction  t]  There  was 
no  eviction  at  all.  It  is  not  to  be  tolerated  that  a  tenant  should  have 
the  power  to  put  his  landlord  to  the  proof  of  his  tide  by  tnking 
money  from  the  adverse  claimant  to  go  out  of  possession  and  let 
him  In.  The  defendant  ought  to  have  delivered  up  the  prenftisee 
to  the  plaintiff  his  landlord.  In  any  point  of  view  this  rule  must 
go,  because  the  plaint  is  for  half  e  year's  rent  of  the  land  and 
premises. 

WiLLiAXs,  J. — ^We  are  all  opinion  that  this  rule  must  be  made 
absolute.  The  judge  of  the  County  Court  did  not  consider  the 
point  on  which  he  decided  the  question  of  jurisdiction.  He  appears 
to  have  thought  that  a  question  of  title  arose,  but  he  did  not  go  far 
enough  in  ascertaining  that ;  be  ought  to  have  gone  ferther,  and 
have  enquired  and  determined  whether  Stone  had  in  feet  a  hwta 
fid€  claim  to  the  premises,  and  whether  the  defendant  left  them 
volnntarily  or  was  compelled  to  leave  them  against  his  will.  If  it 
appeared  that  defendant  was  turned  out,  then  question  of  title 
would  arise  ani  the  County  Court  judge  could  not  proceed  with 
the  case.  On  the  other  hand,  if  defendant  went  out  of  possession 
at  the  instance  of  Stone,  on  his  promising  to  pay  him  money  for 


the  hay,  then  it  appears  to  me  no  question  of  title  could  arise,  be- 
cause, by  the  ordinary  rule  of  landlord  and  tenant,  both  the  de- 
fendant and  Stone  would  be  estopped  from  disputing  title. 

Cbowdsb,  J.— I  am  of  the  same  opinion.  The  r'>uoty  Court 
judge  seems  to  have  proceeded  on  the  notion  that  a  btma  Ade 
question  of  title  to  land  bad  arisen,  and  that  that  ousted  him  of  juris- 
diction ;  but  the  words  of  the  Act  are,  that  he  shall  have  no  juris- 
diction when  title  to  land  is  In  question.  I  think  the  judge  was 
wrong.  It  seems  that  defendant,  was  here  let  into  possession  by 
the  plaintiff;  a  person  named  Stone  claimed  the  premises,  and 
when  the  case  came  before  the  judge  he  thought  that  Stone  had 
been  let  into  possession  en  a  6ona  fide  claim,  and  so  he  stopped 
the  case.  But  where  the  relation  of  landlord  and  tenant  exists^ 
the  tenant  cannot  dispute  his  landlord's  titie.  If  he  lets  in  another 
person,  he  cannot  dispute  the  title.  Here  he  let  Stone  in,  who 
promised  to  pay  him  for  his  c  ops.  There  was  some  erridenoe 
that  he  let  Stooe  In  voluntarily,  for  he  nad  previously  asked  the 
plaintiff  (his  landlord)  to  release  him  from  the  tenancy  and  take 
the  crops  The  question  for  the  County  Court  judge  was,  whether 
this  was  so,  or  whether  what  took  place  amountedf  to  eviction  by 
title  paramount  As  to  a  portion  of  this  ease  -the  claim  for  half 
a  year's  rent— it  must  go  back  to  tiie  County  Court  judge ;  it  must 
also  be  remitted  back  to  him  to  decide  the  other  point 

Wiuass,  J.— I  am  entirely  of  the  same  opinion.  The  question 
of  eviction  depends  upon  two  considerations ;  first,  had  the  evicting 
par^  titie  paramount !  Secondly  did  the  teunnt  leave  voluntarily, 
or  under  pressare  t  The  matter  may  be  tested  by  inquiring 
whether  a  prohil^tion  would  He.  If  a  prohibition  were  epplied  for 
I  think  the  court  would  not  'grant  it  (His  Lordshvp  referred  to 
Dten  V.  JBoAson,  1  H.  Bl.  lOOi,  where  it  was  held  that  where  the 
subject  of  a  eait  in  an  inferior  Court  is  within  the  jurisdiction 
of  that  dourt,  thoagh  in  the  proceedings  e  matter  be  stated 
which  Is  out  of  its  jdrisdiotion,  yet  unless  it  is  going  to  try 
such  master,  a  prohibtion.will  dot  lie.) 

Bvns,  J.«-i  nm  also  of  tfaeeame  opinion.  It  strikes  me  that 
Mr.  Bofii*9  observation  that  there  was  not  in  this  case  an  eviction 
at  all  is  well  founded.  In  any  event  the  case  muvt  go  doWn  agun 
to  the  aourt  below,  fer  the  judge  must  entertain  the  question  as  to 
one  lialf  year's  rent ;  he  will  then  have  to  decide  on  the  question 
as  to  die  remainder  of  the  rent,  whether  Stone  was  let  in  volunta- 
rily or  not  On  both  questions,  therefore  the  case  must  go  down 
a^n  to  the  County  Court 

Rule  absolute,  without  costs. 

COURT  OF  QUEEN'S  BENCH. 

[From  th«  Law  Timu.] 

April  28,  May  6  and  June  4. 

Lewis  v.  Lett. 

Libtl — Report  ofproeeedinge  before  a  police  ma^trate-^PrivUeg^ 

Th«« prlritofte  Moorded  toe  Mr  and  ImpartW  rapart  of  prooMdiiiBi  ta  a pablto 
ooott  of  jMtloe  oxtMids  to  peoUmJoarj  rproeoedlngs  on  »  chargv  for  an  indletp 
able  offenes  before  a  inafd«trmte  sitting  m  aa  open  polioa  ooart  where  the  pro* 
4«<m)l*"g«  termlaate  ta  the  diimlival  of  the  charge,  and  where  the  report,  koep- 
ing  paoe  with  the  proeeedtngi  whieh  oeenpj  seTwal  daji,  is  pablUihed  In  parte 
In  dilEwvttt  uambora  of  a  newipaper. 

But  the  piiylli«a  doee  not  eitend  to  oomments  by  the  reporter  reflecting  on  any 
of  tbtf  parties :  as,  In  aa  Moonnt  of  prooeedtn  ;s  ont  of  which  an  abortive 
diarffe  of  perjary  arooe,  to  the  sUtiMnnnt  that  the  ertdnfiee  of  eertain  wlKn««etiet 
entlraly  negative  the  aioiy  of  tiw  delbndaat,  and  Mtlafled  the  ooart  that  ha 
haew  ttiat  it  waa  flOae. 

The  first  count  of  the  declaration  stated  that  the  defendant,  on 
the  26Ui  June,  1867,  fhlsely  and  maliciously  printed  and  published 
of  the  plaintttt,  in  a  newspaper  called  the  Dailff  Telegrapk  the 
words  followiug,  that  is  to  say  :— <  •  auildhall.  Wilful  and  corrupt 
pejjury.  Mr.  £.  L.  (meaning  the  plaintaif )  the  manager  of  a  loan 
office  in  Fetter-lane,  called,  &c.,  appeared  on  a  summons  before 
Alderman  Rose  to  answer  a  charge  of  wilful  and  corrupt  perjury, 
alleged  to  have  been  comn^tted  by  him  in  this  court  in  some  pro« 
ceedings  tikken  by  Mr.  L.  against  Mr.  J.  £.  CoUett,  for  obtaining 
the  sum  of  £S0  by  means  of  false  representaUons.  Mr.  Pattison, 
for  the  complainant,  applied  for  an  aiyoumment,  to  compel  the 
attendance  of  two  witnesses,  one  of  whom  was  alleged  to  hare 
been  outlawed,  ichieh,  it  was  statodi  incftpMiUted  him  from 
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e^denoe.  Mr.  Qiifard,  for  the  defendant,  opposed  the  M^onm- 
ment,  unless  it  wss  shown  that  there  was  reasonable  expeotation 
of  procuring  the  attendance  of  the  witnesses.  After  some  further 
discussion  &e  witnesses  were  ordered  out  of  the  courts  and  ulti- 
mately examined  one  bj  one,  after  which  the  case  was  a^ioumed ; 
but  as  the  publication  of  what  transpired  might  frustrate  the  ends 
of  justice,  we  reserre  our  report  until  the  next  hearing.*' 

The  seeond  count  charged  that  on  the  4th  July  the  defendant 
fUsely,  &c.  publiahed  of  the  plaintiif  in  the  said  newspaper  the 
words  following : — **  Guildhall.    Wilful  and  corrupt  peijuty.    A 
man  of  the  name  of  Bdward  Lewis  (meaning  the  plidntiff),  who 
eonduots  a  loan  shop  at,  fto.,  appeared  before  Alderman  Bose 
upon  a  summons  charging  him  with  wilful  and  corrupt  peijury, 
alleged  to  haye  been  committed  bj  him  in  OTidence,  which  he  gave 
in  this  court  on  the  8rd  June  last  in  support  of  a  charge  whi<&  he 
preferred  against  Mr.  G.  for  obtaining  money  under  false  pre- 
tences.   The  case  arose  out  of  some  transactions  between  Mrs.  B. 
and  the  defendant,  in  the  course  of  which  she  represented  herself 
as  a  widow  in  a  declaration  she  made  respecting  the  property  she 
offered  as  security  for  loans  prior  to  August  last.    In  that  month 
she  negotiated  a  loan  through  Mr.  C.  with  the  defendant,  who  ad- 
Tanoed  the  mon^  upon  n  warrant  of  attorney  Jointly  signed  by 
Mrs.  B.  and  Mr.  C,  and  upon  default  being  made  in  payment  of 
instalments,   he  entered  up  Judgment  for  £e  full  amount  of  the 
loan,  and  arrested  Bfr.  C,  who  was  released  a  few  days  afterwards, 
iqwn  affidavit  being  made  by  Mrs.  B.  before  a  judge  at  chambers ; 
upon  which  t|ie  defendant  (meaning  the  now  plaintiif)  preferred  a 
charge  against  Mr.  C.  for  obtaining  the  sum  of  £80  under  lUse 
pretences,  alleging  that  Mr.  G.  told  him  at  the  time  he  applied  for 
the  loan  that  Mrs.  B.  was  still  a  widow,  and  that  he,  L.  (meaning 
the  plaindif)  noTer  knew  she  was  a  married  woman  until  she 
made  the  affidarit  in  March  last,  which  released  Mr.  G.  from 
prison.  He  (meaning  the  plaintiff )  also  said  that  if  he  had  known 
■he  was  a  miarried  woman  he  would  not  haTe  adFanoed  the  loan, 
notwithstanding  he  had  taken  the  preeautioii  to  haye  the  addl- 
tinnal  security  of  the  warrant  of  attorney.    Sridenoe  was  given 
by  Mrs.  B.  and  Mr.  C.  which  entirely  negatired  L's  (meaning  the 
plaintiiT)  story,  and  satisfied  this  court  thnt  L.  (meaning  the 
plaintiff)  knew  from  a  conToraation,  &o.  that  she  was  not  a  widow ; 
and  the  summmis  was  immediately  dismissed  upon  which  an  ap- 
plication was  made  that  I*  (meaning  the  plaintiff)  should  be  for^- 
with  committed  for  perjury.    The  magistrate  declined  taking  such 
a  summary  course,  and  therefore  granted  a  summons,  calling  on 
the  defendant  (meaning  the  now  plaintiff)  to  answer  that  dmrge 
on  the  26th  of  June  last.     The  eyidenoe  was  gone  into,  which  was 
merely  a  repetition  of  that  given  for  the  defence  ef  Mr.  C,  and 
the  case  was  then  adjourned  until  to-day,  when  Mr.  Sleigh  ap- 
peared for  the  prosecution  and  Mr.  Qiflard  for  the  defendant. — 
(The  evidence  given  was  then  detailed,  and,  after  stating  that  the 
counsel  for  the  prosecution  applied  for  a  remand,  which  was  op- 
posed, the  report  concluded  as  follows) :  Alderman  Rose  said  there 
was  sufficient  in  the  evidence  for  a  remand,  but  not  to  justify  him 
in  committing  the  defendant  (meaning  the  now  plaintiff  )  for  trial 
in  the  present  incomplete  state  ot  the  case.  The  deftoduit  (mean- 
ing the  uow  plaintiff)  was  then  remanded  on  bail.'' 

The  third  count  charged  that,  on  the  18th  July,  in  the  same 
year,  the  defendant  falsely,  ftc.  published  of  the  plaintiff  in  the 
said  newspaper  the  words  folloiring : — **  The  Fetter-lane  Loan 
office.  B.  L.  (meaning  the  plaintiff ),  the  manager,  Ac.  appeared 
in  discharge  of  his  recognisances  to  answer  a  charge  of  peijury, 
alleged  to  have  been  committed  in  evidence  which  he  gave  in  tUs 
court  on  the  8rd  June  last.  The  magistrate  dismissed  the  som- 
mons,  there  not  being  sufficient  evidense  to  secure  n  conviction ;" 
meaning  and  Insthuvting  thereby  thereby  that  the  plaintiff  was 
guilty  of  wilfU  hnd  corrupt  pilkjury.  The  declaration  concluded 
with  an  allegation  of  spepial  damage. 

Pleas: — 1.  Not  guiltyl  2.  A  justification  on  the  grownd  that 
the  alleged  libels  were  fair  avid  correct  accounts  of  proceedings  be- 
fore a  justice  sitting  in  a  public  court,  a^d  were  published  without 
malice. 

Issue  having  been  joined,  the  trinl  took  place  before  Lord 
Gampbell,  G.J.,  at  the  sittings  in  Westminister,  after  last  Michael- 
mas term,  when  a  general  verdict  was  given  for  the  defendant — 
What  took  place  at  the  trial  is  ftilly  stated  in  the  judgment.    A 


rule  on  behalf  of  the  plaintiff  was  then  obtained  t»  enter  up  judg- 
ment non  abiUmte  wredieto  on  the  second  plea ;  and  to  enter  tl^ 
verdict  for  the  plaintiff  on  the  first  plea,  on  the  ground  that  the 
second  plea  was  no  answer  to  the  action,  and  that  therefore  the 
verdict  on  the  first  plea,  which  waa  entered  for  the  defendant  en 
the  ground  that  the  matter  stated  in  the  seeond  plea  was  n  de- 
fence under  the  general  issue,  was  erroneously  entered. 

Sdwm  Jam€9j  Q.G.,  and  BMemtmt^  Beijt,  showed  cause. 

FnUrwiorf^  Seijt.,  H.  MUU  and  JAbUoh  in  support  of  the  rule. 

The  following  authorities  were  eited : — 2>ifii€oii  v.  TAwertw,  8 
B.  &  G.  666  ;  Liwuyr.OUmenUy  8  B.  &  A.  702 ;  Curry  v.  Walter^ 
1  B.  ft  P.  626;  R,  v.  Burdeit,  4  B.  &  A.  828 ;  Cox  v.  CoUridpt,  1 
B.  &  G.  87 ;  R,  v.  lUher,  2  Gamp  668;  B.  G.,  Stark.  Libel,  vol.  1, 
p.  290,  n. ;  R.  v.  Fleet,  IB.  &  A.  879 ;  Maeffreffor  v.  TkmaiUe^  8 
B.  &  G.  24;  Heare  v.  SOeerlock,  9  G.  B.  20 ;  Ckmriton  v.  WaUom^ 
6  G.  ft  P.  886;  Davison  v.  Ihmcan,  7  BIL  ft  Bl.  229  ;  R,  v.  Bof 
rofi,  8  B.  ft  A.  482;  R.  v.  Lee,  6  Bsp.  128 ;  R.  v.  Wri^ki,  8  T. 
R.  298;  R,  v.  Oreeoe^,  1  M.  ft  S.  279;  Smiih  v.  Seott,  2  Gar.  ft 
Kir.  688 ;  Daubney  v.  Cooper^  10  B.  ft  G.  287;  Btaride  on  Libel, 
voL  1,  p.  266;  Holt  on  Libel,  p.  110;  Gookeon  Defamation,  p. 
60;  Borthwick  on  Libel  in  Bootiand,  p.  108;  Taylor  on  Sridenoe, 
V.  1,  p.  Ill ;  Oft  7  WIU.  4,  e.  114,  s.  2 ;  11  ft  12  Vict.  o.  42  s. 
19.  Cmr,  ad»,  mOL 

June  4. — Lord  Camfbul,  G.  J.  delivered  the  judgment  of  the 
court— The  declaration  hi  this  case  contains  three  counts  for 
three  alleged  libels  on  the  plaintiff,  published  in  n  newsp^ier 
called  the  Dmig  Tel^fre^k  on  the  26th  June,  1867,  on  the  4th  of 
July  and  on  the  18th  of  July  following.    Bach  alleged  libel  pro- 
f^sasd  to  give  a  report  of  what  had  taken  place  in  a  proceeding 
before  a  magistrate  upon  a  charge  of  peijnry  against  the  pluntiff, 
which  was  preferred  on  the  26th  June,  and  after  adjournment  to 
the  8rd  of  July,  was  finally  dismissed  on  the  17th  of  July.    The 
defendant  pleaded  first  not  guilty,  and  secondly  *  speolnl  justifi- 
cation, that  the  alleged  libels  were  and  are  true,  fair,  just,  accu- 
rate and  correct  accounts  and  reports  of  certain  prooeedings  had 
befbre  a  justice  of  the  peace  in  n  publlo  court  of  justice,  on  n 
charge  of  wilful  and  corrupt  peijnry  against  the  plaintiff,  whioh 
was  dismissed.  At  the  trial,  the  question  made  between  the  parties 
was,  whether  the  reports  of  these  proceedings  whioh  i^peared  in 
the  defendant's  journal  were  Ihir  and  correot  reports.    The  pub- 
lication of  the  alleged  libels  been  admitted,  the  defendant's  coun- 
sel contended  that  it  lay  upon  the  plaintiff  to  Ihlsify  them ;  but 
the  judge  held  that  the  onus  was  cast  upon  the  defendant  to  prova 
that  they  were  fhir  and  correot.    The  dBfendant  then  gave  in  ev^ 
deuce  the  summons  and  all  the  prooeedings  before  the  magistrate 
upon  the  charge  referred  tov  with  all  the  depoeitions  and  the  ad- 
journments by  the  magistrals,  and  his  final  abjudication  dismissing 
the  charge  for  want  of  sufficient  evidenoe.    There  was  no  requeet 
on  the  part  of  the  plaintiff  that  the  jury  should  find  separately  on 
on  any  of  the  counts,  or  on  any  particular  part  of  either  count, 
or  that  they  should  assess  damages  on  the  plea  of  not  guilty.  The 
Plaintiff's  counsel,  in  his  reply,  complained  chiefiy  of  the  suppres- 
sion of  some  parts  of  the  eross-examination  of  the  witnesses, 
which  he  contended  were  Ihvourable  to  the  plaintiff.    The  question 
as  to  whether  the  report  was  Impartial  and  correct  was  left  to  the 
jury,  with  the  observation  tiiat  partiality  and  inaccuracy  might  bo 
made  out  by  supprsssion  as  weU  as  by  invention.    The  jury  re- 
tired, carrying  along  with  them  the  three  newspapers  containing 
the  alleged  libels  and  all  the  depositions  taken  down  by  the  ma- 
gistrate's derk,  and  on  their  return  they  found  generally  for  tho 
defendant    The  verdict  was  accordingly  entered  for  the  defen- 
dant on  both  pleas.    A  few  days  after  an  application  upon  the 
part  of  the  plaintiff  was  made  and  granted,  that  execution  might 
be  stayed,  on  the  authority  of  Duncan  v.  ThwaUee,   in  which  it 
had  been  held  that  theprivilege  accorded  to  reports  of  proceedings 
in  courts  of  justice  does  not  extend  to  preliminary  examinations 
before  n  magistrate,  on  a  charge  of  an  indictable  offence ;  and 
in  the  following  term  a  rule  was  granted  to  show  cause  why  judg- 
ment should  not  be  entered  for  the  plaintiff  on  the  second  plea, 
notwithstanding  the  verdict  found  found  for  the  defendant  on  that 
plea;  and  why  the  verdict  found  for  the  defendant  on  the  first 
issue  should  not  be  set  aside,  and  a  verdict  entered  for  the  plain- 
tiff on  that  issue  instead  thereof,  on  the  ground  that  the  second 
plea  is  no  answer  to  this  action,  and  that»  therefore,  the  verdict 


1858.] 


LAW    JOURNAL. 


tl5 


on  the  first  Imae,  whioh  ma  entered  for  the  defendant  on  the 
ground  that  the  matter  stated  in  the  second  plea  was  a  defence  on 
the  general  issue,  was  erroneously  entered.    There  seems  strong 
reason  for  contending  that  the  special  plea  is  insufficient  after 
yerdict  on  the  ground  that  it  is  pleaded  to  the  whole  declaration ; 
and  there  are  matters  in  the  second  count  of  the  declaration  which 
cannot  be  considered  as  a  report  of  what  took  place  before  the 
magistrate  on  the  occasion  referred  to.    But  if  we  were  to  giro 
judgment  depriving  the  defendant  of  any  benefit  from  this  special 
plea,  we  can  by  no  means  order  that  the  Terdiot  found  for  the  de- 
fendant on  the  first  issue  should  be  set  aside  and  a  Terdiot  entered 
for  the  plaintiff  on  that  issue  instead  thereof.     It  is  a  good   de- 
fence to  an  action  for  a  libel,  that  it  consists  of  a  fkir  and  impar- 
tial, though  not  verbaiim^  report  of  a  trial  in  a  court  of  justice,  and 
such  defence  is  admissable  under  **  not  guilty,*'  which  puts  in  issue 
as  well  as  the  lawfulness  of  the  occasion  of  the  publication,  as  the 
tendency  of  the  alleged  libel:  {Hoarer.  SUverlock.)    So  far  as 
the  first  and  third  counts  of  the  declaration  are  concerned,  we 
eannot  adjudge  that  the  plaintiff  is  entitled  to  a  verdict  and  to 
damages;  for,  according  to  what  the  court  decided  on  the  validity 
of  the  sixth  plea  in  Duncan  v.  Thwaites,  there  is  strong  ground 
for  contending  that,  at  all  events,  the  defendant  was  entitled  to  a 
▼ercBct  on  those  counts.    They  contain  no  detail  of  the  evidence, 
nor  any  comment  upon  the  case,  but  nakedly  state  the  result  of 
what  the  justice  thought  fit  to  do.    The  second  count  is  much  more 
objectionable,  for  it  logins  with  professing  to  give  an  account  of  a 
former  proceeding  before  the  magistrate,  in  which  the  plaintiff 
was  prosecutor,  and  out  of  which  the  charge  of  peijury  against  the 
plaintiff  arose ;  and  in  this  account  the  reporter  takes  upon  him- 
self to  aver  that  the  evidence  adduced  against  the  plaintiff  en- 
tirely negatived  his  story.     Such  conclusions  are  wholly  unjusti- 
fiable, and,  when  the  report  of  law  proceedings  has  mixed  up  with 
it  commentaries  reflecting  upon  any  of  the  parties  whose  names 
appear  in  it,  it  entirely  loses  the  privilege  which  it  might  others 
wise  claim.    Nevertheless,  after  the  course  which  was  pursued  st 
the  trial  of  this  cause,  and  after  the  verdict  of  the  jury,  we  think 
that  we  ought  not  to  do  more  for  the  plaintiff  in  respect  of  this 
oount  than  to  allow  a  verdict  to  be  entered  for  him  upon  it,  on  the 
plea  of  not  guilty,  unless  we  should  be  of  opinion  that  the  re- 
mainder of  this  count,  which  gives  a  detailed  report  of  what  took 
place  before  the  magistrate  upon  the  charge  against  the  plaintiff 
ou  the  8rd  of  July,  although  unacoompani^  by  the  introductory 
statement,  and  although  impartial  and  correct,  could  not  in  point 
of  law  be  justified.    The  plaintiff's  counsel  contended  that  the 
privilege  of  reporting  legal  proceedings  must  be  confined  to  the 
Superior  Courts  of  law  and  equity ;  but  on  such  a  question  the 
dignity  of  the  court  cannot  be  regarded,  and  we  must  look  only  to 
tlie  nature  of  the  alleged  judicial  proceeding  which  is  reported. — 
For  this  purpose  no  SstincUon  can  be  made  between  a  court  of 
pU  poudre  and  the  House  of  Lords  sitting  as  a  court  of  justice.— > 
As  to  magistrates,  if,  while  oeoupying  the  bench  from  which  ma- 
gisterial business  is  usually  administwed,  they,  under  pretence  of 
giving  advide  publicly,  hear  slanderous  complaints,  over  which 
they  have  no  jurisdiction,  although  their  names  may  be  in  the 
oommission  of  the  peaee,  a  report  of  what  passes  is  as  little  pri- 
vileged as  if  they  were  illiterate  meohanios  assembled  in  an  ale- 
house.    Hence  the  well-decided  case  of  Maegrtgor  v.  Thwaitet. — 
Where  magistrates  are  duly  acting  within  their  jurisdiction,  ques- 
tions of  great  importance  and  difficulty  arise  as  to  the  publication 
of  all  the  proceedings  before  them.    It  was  contended  at  the  bar 
that  in  no  case  have  the  reports  of  prooeedings  before  magistrates 
any  pririlege.    To  this  general  proporition  we  can  by  no  means 
assent.    Proceedings  before  magistrates  under  the  11  &  12  Vict 
o.  48,  **  with  respect  to  summary  oonrictions  and  orders,"  in 
which,  after  both  pardes  are  heard,  a  final  judgment  is  given, 
sulgect  to  appeal,  are,  we  think,  strictly  of  a  judicial  nature;  the 
place  in  which  such  proceedings  are  held  is  an  open  court ;  the 
defendant,  as  well  as  the  prosecutor,  has  a  right  to  the  assistance 
of  an  attorney  and  counsel,  and  to  call  what  witnesses  he  pleases, 
and  both  parties  haring  been  heard,  the  trial  and  the  judgment 
may  lawfiUly  be  made  the  subject  of  a  printed  report,  if  that  re- 
port be  impartial  and  correct.     But  the  prooeedings  whioh  we 
have  to  consider  in  the  present  case  were  before  a  magistrate 
acting  under  11  &  12  Vict  o.  42,  **  with  respect  to  persons  charged 


with  indictable  offences."  By  a  summons  a  charge  was  brought 
before  an  alderman  of  London  at  Guildhall,  against  the  now  plain- 
tiff, for  wiUul  and  corrupt  perjury  ;  and  an  application  was  made 
that  he  might  be  committed  to  prison,  or  give  bail  to  take  his  trial 
for  this  offence.  After  several  a^oumments,  and  examining  all 
the  witnesses  brought  before  him,  the  magistrate  dismissed  the 
summons.  In  three  different  numbers  of  the  defendant's  news- 
paper there  were  reports  of  these  proceedings,  all  which  reports, 
after  the  verdict  of  Uie  jury,  we  must  suppose  to  have  been  impar- 
tial and  correct^  and  published  without  malice.  With  respect  to 
the  alleged  libels  in  the  first  and  third  counts  (as  we  have  already 
observed),  the  defence  seems  to  be  sufficient  The  gpreat  doubt 
seems  to  be  as  to  the  report  of  the  proceedings  against  the  plain- 
tiff in  the  second  count  of  the  declaration,  which  gives  a  true  ac- 
count of  what  had  been  done  on  the  8rd  July,  and  sets  out  eri- 
dence  injurious  to  the  plaintiff,  the  charge  against  him  being  still 
pending — that  is  what  causes  the  doubt — ^the  charge  against  him 
being  still  pending  when  the  second  publication  took  place.  The 
decision  of  this  court  on  the  second  plea  in  Duncan  v.  Thwaitea  is 
said  to  have  determined  the  general  doctrine  that  a  correct  report 
of  the  proceedings  which  took  place  in  the  course  of  a  preliminary 
inquiry  before  a  magistrate,  upon  a  charge  of  an  indictable  offence, 
cannot  be  justified.  But  we  must  recollect  that  there  the  alleged 
libel  contained  a  highly-coloured  statement  of  the  reporter,  evid- 
ently insinuating  the  guilt  of  the  accused  in  haring  indecntly  assault- 
ed a  female  child  thirteen  years  old  and  attempted 'to  riolate  her  per- 
son. **  The  eridence  of  the  child  herself  and  Iier  companion  of 
the  same  age  displayed  such  a  complication  of  disgusting  indecen- 
cies that  we  cannot  detail  it."  (That  Is  the  language  of  the  state- 
ment) The  second  plea  averred  generally  that  ^e  eridence  of 
the  child  herself  and  her  companion  of  the  same  age  did,  upon 
that  occasion,  display  a  complication  of  disgusting  indecencies,  and 
that  the  alleged  libel  contained  no  other  than  a  fair  and  just  report 
of  the  proceedings  before  the  magistrates.  Great  stress  was  likewise 
laid  by  Lord  Tenterden,  in  delivering  the  judgment  of  the  court, 
upon  the  fact  that  there  "  the  procc^ings  terminated  by  holding 
the  party  accused  to  ball,  to  take  his  trial  before  a  jury,  so  that  a 
trial  might  be  expected  at  the  time  of  each  of  the  publications.'* 
In  the  present  case,  the  examinations  terminated  in  the  dismissal 
ot  the  summons;  no  other  proceeding  took  place  against  the  plain- 
tiff; he  did  not  commence  his  action  till  after  the  summons  had 
been  dismissed,  and  although  he  alleges  special  damages  by  a  pe- 
cuniary loss  in  his  business,  none  was  proved.  We  are  not  pre- 
pared to  lay  down  for  law  that  the  publication  of  preliminary  in- 
quiries before  magistr'ites  is  universally  law.ful,  but  we  are  not 
prepared  to  lay  down  for  law  that  the  publication  of  such  inqui- 
ries is  universally  unlawAU.  Although  there  are  numerous  obiter 
dicta,  there  is  no  decision  to  this  effect  In  the  cases  whioh  were 
relied  upon  to  establish  the  general  doctrine,  it  will  be  seen  that 
there  were  rituperative  comments  accompanying  the  statement  of 
of  the  eridence,  or  some  aggravation  attending  the  publication  of 
the  report,  or  some  peril  which  it  was  likely  to  cause  to  the  per- 
son complaining  of  it  Here  we  have  a  preliminary  inquiry  be- 
fore a  magestrate,  which  turned  out  to  be  unfounded,  and  was  dis- 
missed. If  the  whole  inquiry  had  taken  place  before  a  magistrate 
during  one  hearing,  would  an  impartial  and  correct  report  of  the 
proceeding  published  in  a  newspaper  next  morning  have  been  ac- 
tionable T  We  think  not  In  Cttrry  v.  Walter  it  was  decided, 
above  sixty  years  ago,  that  an  action  cannot  be  maintained  for 
publishing  a  true  account  of  the  proceedings  of  a  court  of  justice, 
however  injurious  such  publication  might  be  to  the  character  of 
an  indiridoal.  The  alleged  libel  there  consisted  of  a  report  in  the 
Timee  newspaper  of  an  application  by  Mr.  Erskine  in  the  Court  of 
Q.  B.  for  a  rule  to  show  cause  why  a  criminal  information  should 
not  be  filed  against  magistrates  for  a  conspiracy  corruptly  to  re- 
vise a  license  to  a  public-house.  The  rule  was  refused  on  the 
ground  that  the  magistrates  had  not  been  served  with  notice  of  the 
motion.  Th9  report  truly  set  out  the  contents  of  the  affidarit 
making  the  charge.  One  of  the  magistrates  haring  brought  an 
action  for  the  alleged  libel,  it  was  tried  before  Eyre,  C.  J.,  and  he 
told  the  jury  that  "though  the  maUer  contained  in  the  paper 
might  be  very  injurious  to  the  character  of  the  magistrates,  yet 
he  was  of  opinion  that,  being  a  true  account  of  what  took  place  in 
a  court  of  justice,  which  is  open  to  all  the  world,  the  publication 
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of  it  was  not  anlawftU."  The  Terdiot  was  for  the  defeDdantt  and 
a  rule  nisi  for  a  aew  trial  haTiog  been  granted,  and  fully  argued, 
the  judges  of  the  court  of  C.  P.  were  all  olearly  of  opinion  that 
the  action  could  not  be  maintaioed.  Now  this  was  an  exparU 
proceeding ;  whereas,  in  the  case  which  we  have  to  consider,  the 
present  plaintiff  was  fully  heard  before  the  magistrate,  and  had  an 
opportunity  to  call  what  witnesses  he  chose  on  his  behalf.  Nor 
was  the  proceeding  more  final  there  than  here,  for  the  application 
to  the  King's  Bench  for  a  criminal  information  might  have  been 
renewed  on  an  affidavit  of  notice  given  to  the  magistrates,  and  an 
indictment  for  the  conspiracy  might  have  been  found  by  a  grand 
jury.  The  difference  to  be  relied  on  must  therefore  be  the  dif- 
ference of  the  tribunals.  But  although  a  magistrate  upon  any 
preliminary  inqniiy  respecting  an  indictable  offence  may,  if  he 
thinks  fit,  carry  on  the  inquiry  in  private,  and  the  publication  of 
any  such  proceedings  before  him  would  undoubtedly  be  unlawful, 
we  conceive  that,  while  he  continues  to  sit/ort6iM  apertu^  admit- 
ting into  the  room  where  he  sits  as  many  of  the  public  as  can  be 
conveniently  accommodated,  and  thinking  that  this  course  is  best 
calculated  for  the  investigation  of  truth,  and  the  satisfactory  ad- 
ministration of  justice  (as  in  most  cases  it  certainly  will  be),  we 
think  the  court  in  which  he  sits  is  to  be  considered  a  public  court 
of  justice.  The  ease  of  Curry  v.  Walter  has  been  often  criticised, 
but  never  overturned,  and  often  acted  upon ;  and  in  R,  v.  Wri^hi 
it  received  the  unqualified  approbation  of  that  great  judge,  Law- 
rence, J.,  who  observed  that,  *<  though  the  publication  of  such 
proceedings  may  be  to  the  disadvanUge  of  the  particular  indivi- 
dual concerned,  yet  it  is  of  vast  importance  to  the  public  that  the 
proceedings  of  courts  of  justice  should  be  universally  known.  The 
general  sdvantage  to  the  country  in  having  these  proceedings 
made  public  more  than  counterbalances  the  inconvenience  to  the 
private  persons  whose  conduct  mi^  be  thus  the  subject  of  such 
proceedings."  Therefore,  we  think  that  a  fair  and  impartial  re- 
port of  this  proceeding  against  the  plaintiff,  supposing  it  to  have 
terminated  in  one  day,  would  have  been  privil^^,  and  ibr  the 
same  reason  an  impartial  and  correct  report  of  the  proceedings  at 
the  three  different  hearings  would  have  been  privileged  if  pub- 
lished simultaneeusly  on  the  18th  July.  We  have  therefore  only 
to  consider  tha  effect  under  the  circumstances  of  the  case  of  there 
having  been  three  pnblicatioas  instead  of  one.  Considering  that 
the  three  teken  together  are  found  by  the  jury  to  have  been  a  true, 
faithful  and  bwMfidk  rq>ort  of  the  proceedings  against  the  plain- 
tiff on  this  charge  of  wilful  and  corrupt  pegury,  we  think  that  the 
second  cannot  be  selected  and  taken  separately  to  be  a  libel.  ^ 
Had  there  been  no  other  notice  of  the  charge  in  the  detadant's 
journal,  it  might  well  have  been  deemed  malicious  and  actionable; 
but  the  number  of  the  26th  June,  after  stating  the  adjoummeiit, 
says :  "  As  the  publication  of  what  transpired  might  frustrate  the 
ends  of  justice,  we  reserve  our  report  until  ^e  next  hearing." — 
From  the  number  of  the  4th  July  it  might  reasonably  be  inferred 
that  a  report  would  subsequently  be  given  of  what  should  be  done 
at  the  ac^oumed  meeting ;  and  the  number  of  the  18th  July  eon* 
eludes  the  history  of  stating  that  **  the  magistrate  dismissed  the 
summons.**  We  do  not  see  how,  on  principle,  this  is  to  be  dis- 
tinguished ftrom  the  daily  report  in  a  newspaper  of  a  criminal  trial 
which  lasts  several  days  before  the  Court  of  Q.  B.  or  the  Centnd 
Criminal  Court,  or  at  the  assises.  It  has  been  a^juiged  that,  if 
the  due  administration  of  justice  is  supposed  so  to  require,  the 
court  has  authority  to  make  an  order  againet  publishing  any  part 
of  the  trial  till  the  whole  is  concluded.  Nevertheless,  where  no 
such  order  has  been  made,  the  practice  has  long  eiisted  of  daily 
publishing,  without  any  disapprobation  from  the  court,  each 
day's  proceedings  till  the  trial  is  concluded,  and  In  several  in- 
stances this  practice  (which,  in  reality  extends  the  area  of  the 
court)  has  been  found  highly  beneficial  in  the  discovery  of  mate- 
rial evidence.  Suppose  that  a  newspaper  had  daily  given  an  im- 
partial and  correct  report  of  the  whole  of  Frost's  trial  for  high 
treason  at  Monmouth,  which  lasted  many  days,  could  an  action 
have  been  maintained  against  the  proprietor  by  selecting  one  num- 
ber containing  the  opening  speech  of  the  Attorney>General  or 
some  material  evidence  against  the  prisoner  ?  The  law  upon  such 
subjects  must  bend  to  the  approved  usages  of  society,  though  still 
resting  upon  the  same  principle  that  what  is  hurtful  and  indicates 
malice  should  be  punished,  and  that  what  is  beneficial  and  bona 


\fide  should  be  protected.  The  decision  of  Byre,  C.  J.  and  his  bre- 
thren in  Curry  v.  Walttr  rested  on  sound  legal  principles  and  is 
now  almost  universally  approved.  On  the  same  principles  we  think 
we  ought  to  hold  in  this  case  that  no  action  can  be  maintained  for 
any  part  of  the  impartial  and  correot  and  bom/a  fidt  report  of  the 
proceeding  against  the  plaintiff  before  a  magistrate,  which  ended 
in  the  charge  being  dismissed,  although,  the  proceeding  having 
been  adjourned  from  day  to  day,  the  report  appeared  in  portions 
in  different  numbers  of  the  defendant*s  journal.  We  give  no 
opinion  in  favour  of  the  general  legally  of  publishing  reports  of 
preliminary  examinations  before  a  magistrate,  when  the  party  ac- 
cused has  been  committed  or  held  to  bail  for  an  indictable  offence; 
but  we  cannot  join  the  sweeping.condemnations  of  police  reports 
which  have  beeu  pronounced  ohitBr  dicta  before  the  benefit  ariring 
from  these  reports  had  been  fully  experienced.  We  believe  that 
they  often  lead  to  the  detection  and  punishment  of  crime,  and  that 
they  sometimes  assist  in  the  vindication  of  character.  Against 
the  severe  denunciation  of  police  reports  by  several  eminent  judges 
may  be  placed  the  following  opinions  of  Iiord  Denman,  G.  J.,  so- 
lemnly delivered  by  him  b^ere  a  select  committee  of  the  House 
of  Lords  in  the  year  1848  on  the  law  of  libel :  **  I  have  no  deubt 
that  police  reports  are  extremely  useful  for  the  deteotfon  of  guilt, 
by  making  facts  notorious,  and  by  bringing  those  facts  more  oo^ 
rectly  to  Uie  knowledge  of  all  parties  interested  in  unravelling  the 
truth.  The  public,  I  think,  are  perfectly  aware  that  thoee  pro- 
ceedings are  «x  paru^  and  they  become  more  and  more  aware  of  it 
in  proportica  to  their  growing  intdligenee.  They  know  that  such 
proceedings  are  only  preparatory  to  trial,  and  they  do  not  form 
their  opinion  till  the  trial  comes  on.  Perfect  publicity  of  judicial 
proceedings  is  of  high  importance  in  other  points  ef  view,  bat  most 
of  all  in  its  effects  on  character.  She  statement  made  in  open 
court  will  probably  find  its  wsy  to  the  ears  of  all  in  whose  ^kmI 
opinion  the  party  assailed  feels  an  interest— probably  in  an  ex- 
aggerated form,  and  the  imputation  may  often  rest  on  the  wrong 
person ;  both  tkese  evils  are  prevented  by  correct  reports  in  the 
public  journals."  One  ef  the  reeolutions  of  this  court  in  Duaeaa 
V.  Tkwaitu^  lays  down  the  doctrine  that  the  report  of  a  prelimi- 
nary examination  before  a  magistrate  is  unlawftil  where  the  par^ 
accused  has  been  committed  or  hold  to  bail  for  an  indictable  of- 
fsnoe.  Tot,  as  the  actual  pendency  of  a  prosecution  was  a  main 
ingredient  in  that  decision,  and  here  the  party  accused  was  nei- 
ther committed  nor  held  to  hail,  but  absolved  by  the  msgistrata, 
we  think  that  wc  are  at  liberty  to  hold  that  in  this  case  the  im» 
partial  and  correct  report  of  the  proceedings  was  lawful.  Upon 
the  whole,  we  give  judgment  that  the  verdict  for  the  defendant  on 
the  second  plea  is  no  bar  to  this  action,  and  we  direct  a  verdict  to 
be  entered  for  the  plaintiff  with  Is.  damages,  on  the  plea  of  not 
guilty  to  the  second  count  of  the  declaration ;  and  that  the  verdict 
enterad  for  the  defendant  on  the  plea  of  not  guilty  to  the  first  and 
third  counts  of  the  declaration  shall  stand. 

JudgmmU  fur  ik$  plaintiff  non  obttanit  vtrtdieto  en  tht  ueond 
plea;  tk§  verdict  on  the  iccuc  of  not  guilty  to  ctand/or  the  de- 
fendant on  the  fret  and  third  counter  and  to  be  entered  for  the 
plaintiff  on  the  eeoond  oountf  with  Is.  damaffte. 

QCNERAL    CORRESPONDENCE. 

—  ' 

lb  the  Editors  of  the  Law  Journal. 

£tobioou,  August  11th,  1858. 
Gurruuuir,— ^I  ntpaotfally  request  your  opioion  upon  th« 
following :  Have  Councils  of  Municipalities  authority  to  oom- 
pel  the  performance  of  or  commutatibn  for  Statute  labour 
which  is  in  amars  T  There  am  eaeea  in  whioh  etetste  labour 
has  been  in  arrears./^  two  or  nu>rt  yean,  I  will  give  you  an 
instance.  In  oar  own  municipality  in  oonsequeaoe  of  a 
road  being  in  dispato  the  labour  baa  not  been  demanded,  and 
ooneequently  not  performed,  for  I  think  three  years.  The 
dispute  has  now  been  settled,  and  the  Council  wish  to  apply 
the  labour  for  its  improvement  Sometimes  the  arrears  may 
also  arise  from  the  negloot  of  Pathmasters. 
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I  ftlso  request  your  opinion  in  reference  to  the  following, 
via : — Are  persons  whose  property  lies  within  the  boundaries 
of  a  village,  (the  plan  of  which  is  on  record)  liable  to  taxation^ 
for  the  defining  and  establishing  of  the  boundaries  of  the  oon. 
cession  or  block  or  part  thereof,  or  of  the  lot  or  lots  in  the 
concession  or  concessions  or  part  thereof  in  which  such  village 
is  situated,  as  provided  by  stat.  12  Vic,  cap.  35,  sec.  31,  and 
18  Vic,  cap.  83,  sec.  8.  In  the  section  of  12  Vic.  cited,  it  is 
provided  that  the  survey  shall  be  made  at  the  cost  of  the  pro* 
prietoTS  of  the  land  in  each  concession  or  part ;  and  in  sec.  8 
of  18  Vic.,  cap.  83  it  is  provided  that,  application  for  the 
establishing  of  the  boundaries  of  lots  may  be  made  by  Muni* 
mpal  Councils  on  application  of  one  half  of  the  resident  land- 
holders to  be  affected  thereby.  It  would  seem  to  me  that 
residents  of  a  village  the  plan  of  which  is  on  record,  as  pro- 
vided by  12th  Vic,  cap.  35,  and  seotf,  42  and  43  cannot  be 
affected  by  the  establishing  of  the  boundaries  of  lots,  Jbci 
because  the  original  plan  of  such  village  is  unalterable,  except 
as  provided  by  said  Act ;  therefore  as  they  derive  no  benefit, 
^  it  just  to  tax  them  for  such  survey,  and  as  they  are  not  en- 
tmsted  in  the  establishing  of  such  bouadaries  have  they  any 
right  to  be  parties  to  an  application  for  that  purpose  ? 

W.  A.  Walus, 
Deputy  Reeve  of  Etobicoke. 

[1.  We  doubt  the  power  of  a  Municipal  Council  ex  poai 
/ado  to  enforce  arrears  of  statute  labor  or  commutation  for  it 
If  such  a  oourae  ware  allowed  where  would  be  the  Mmit  T 
A  resident  of  a  township  for  one  year  only  might  be  oidled 
upon  to  perform  statute  labor  for  ten  years  during  which  time 
he  may  have  been  on  the  other  aide  of  the  Atlantic  1  The  law 
we  think  was  never  intended  to  permit  such  a  procedure. 

2.  The  boundary  of  a  village  may  in  certun  oases  be  liable 
notwithstanding  the  registry  of  a  plan  to  fluctuate  with  the 
concessions  of  the  township  in  wMch  it  is  situate.  Statute  12 
Vic,  cap.  35,  sec  SI  applies  only  to  oonoessioas  or  parts  of 
ooneessions  in  townships,  but  etatute  18  Vic,  cap.  83,  sec.  8, 
authorizes  "  the  Municipal  Corporation  of  any  township,  citji 
town  or  incorpomUd  village "  to  make  the  application  for  a 
survey.  When  tiie  apptieation  is  made  by  the  corporation  of 
an  incorporated  viBage,  the  proprietors  of  land  in  the  village 
interested  would  be  liable  to  the  cost  of  the  survey.  But  no 
aurvey  of  any  concession  or  part  of  a  ooneessiqii  in  a  township 
can  affect  eases  coming  strictly  within  sec.  41  of  12  Yic,  cap. 
35,  lor  under  that  section  ''all  lines  which  have  been  run  and 
the  courses  thereof  given  in  the  survey  of  such  towns  and  vU- 
lages,  and  laid  down  on  the  plans  thereof,  and  all  posts  or 
monuments  which  have  been  placed  or  planted  on  the  first 
survey  of  such  town  or  village,  to  designate  or  define  any  such 
allowance  for  road,  Ac  shall  be,  and  the  same  are  hereby  de- 
clared to  be  fte  true  and  tmotteroM  lines  and  boundaries  of  all 
sueh  allowanoes  for  roads,  Ac'' — ^Eds.  L.  J.] 


2b  ike  SdUoTM  o/Ae  Lno  Joumai, 

CovNTT  Clerk's  Officb, 

Sarnia,  10th  August,  1858. 

Qbntlbhin, — ^You  would  oblige  by  answering  the  following 

in  ypur  next  iasue  of  the  Law  JewruA : — 


A  presented  himself  as  the  Deputy  Reeve  of  the  township 
of  B,  and  presented  the  certificate  of  the  collector  of  the  town* 
ship  sworn  to,  to  the  effect  that  there  were  five  hundred  and 
two  names  on  the  resident's  tM  for  Ihe  year  1857.  Upon  the 
committee  of  the  County  Council  of  1858  examining  the  roll 
for  the  purpose  of  equalisation  at  the  June  session,  they  find 
that  twenty-five  of  the  above-mentioned  names  are  of  non- 
residentc 

QusRT. — ^Is  the  Deputy  Reeve  entitled  to  sit?    If  not,  how 

can  he  be  unseated  T 

AucxANDBR  Scott, 

fiounj^  Clerk,  LambUm. 


[The  Deputy  Town  Reeve  is  eniUUd  to  take  his  seat  upon 
filing  with  the  clerk  of  the  county  council  a  certificate  under 
the  hand  and  seal  of  the  township  derk  of  the  township  for 
which  he  is  elected  of  his  having  been  duly  elected,  and  an 
affidavit  or  affirmation  of  the  collector  or  such  other  person 
who  shall  have  the  legal  custody  of  the  oollector's  roll  of  such 
township  for  the  previous  year,  to  the  effect  that  the  roll  con* 
tains  ^e  names  of  at  least  500  resident  freeholders  or  house* 
holders  in  such  township  as  then  appear  upon  the  roll.  (16 
Tic  cap.  181,  s.  13.)  And  having  onoe  taken  his  seat  it  is 
not  for  the  county  council  but  for  the  courts  to  determine  his 
rigit  thereto.  (In  re  Hawk  et  al  and  tfae^Town  Clerk  of  the 
Municipal  Council  of  WeWesley,  3  U.  €.,  0.  P.  241.)  Pro- 
ceedings to  unseat  him  ought  to  be  taken  under  statute  10 
Yic.  cap.  181,  8.  27.— Eds.  L.  J.] 


MONTHLY     REPERTORY. 

CHANCERY. 

M.  R.  MoBJUT  «.  MoBLST.  Mar^h  5. 

Mwrtgag^-^Ajuignmmt  tfdebt  witlwtU  HcwrU^^^Fondomtre. 

A  mortgagee  who  has  assigned  his  mortgage  debt  expressly 
resenring  to  himself  the  benefit  of  the  mortgage  security  is  enti- 
tled to  the  common  foreolosure  decreed. 


V.  C.K. 


McLastt  v.  MiDDunov. 


March  2. 


MtrehanU  aeeouatt-^Del  credere  eommiteiou — Credit  transfer  of 

account. 

Where  a  mercantile  firm  in  Rnglaad  borrows  money  of  another 
firm,  and  both  have  a  common  agent  abroad,  if  that  agent  credit 
the  lending  firm  with  sums  received  for  the  borrowing  firm  in 
pursuance  of  an  agreement  between  them  that  credit  is  not  a  pay- 
ment 

If  an  agent  in  anticipadon  of  the  receipt  of  the  contract  of  sales 
for  his  pnnoipal  remit  such  amount,  and  the  purchasers  fail  to 
pay,  it  is  not  the  loss  of  the  agent  but  the  loss  of  the  principal. 
contra,  if  the  agent  sells  on  a  del  credere  commiBsion.  The  trans- 
fer from  one  account  to  another  in  the  book  of  an  agent  is  not 
payment  as  between  the  agent  and  the  transferee  of  such  aocount, 
and  the  entiy  is  not  an  acknowledgment  uoleas  the  transferee  is 
informed  of  the  fact. 


M.  R.  Ri  OsBOEHa.  Mareh,  17, 18. 

SoUdtor  and  eUent — luxation — Retainer, 
A  solicitor  who  was  employed  as  an  election  agent,  and  who  ad- 
vised and  assisted  the  committee  was  held  to  have  been  retained  as 
a  solicitor,  and  to  be  liable  to  have  his  bill  taxed  accordingly. 
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PUTOBAKO  V.   ThI  MiBOHAITT'S  AMU  TKA1>l8XAy*B  MUTUAL  LlTB 

AB8UBAV0I   SOOIBTT. 


Life  atiuranee — Foment  after  the  death  o/thepereon 

Daye  of  grace* 

By  a  polioy  of  insuranoe  the  premiam  was  to  be  p^d  annaally 
on  the  18th  of  October.  By  the  oonditions  endorsed  the  policy  was 
to  become  void  and  the  premiams  forfeited,  if  the  anooal  premiams 
were  not  paid  within  80  days  afler  they  beeame  dne ;  the  policy, 
howerer,  might  be  reTived  on  certain  conditions,  if  aatiafactory 
proof  could  Ira  given  of  the  health  of  the  person  insnred.  The 
person  insured  died  on  the  12th  of  NoTember,  the  preTions  pre- 
minms  not  haTing  been  then  paid ;  on  the  14th  of  NoTember  this 
premium  was  paid  and  accepted  by  the  defendants,  who  at  the 
time  were  ignorant  of  the  death  of  the  person  insured. 

Hdd,  that  the  defendants  had  not  by  accepting  the  premium 
waived  their  right  to  innst  on  the  conditions  of  the  policy,  the 
money  hanng  been  accepted  under  a  mistake  of  fact 

SembU  aUo,  that  if  the  premium  had  been  tendered  within  the 
80  days,  that  the  assured  being  dead,  the  office  were  not  bound  to 
accept  it. 


Lit  it  al  v.  Pitbb.  Feb.  2,  5,  6,  25. 

Statute  of  LimUatume — TVnaficy  ol  will — Authority  of  land  ogenL 

The  defendant**  graadflittber  had  been  owner  of  two  nndiTided 
thirds  of  a  meadow,  and  held  the  other  third  under  a  lease,  which 
expired  in  1818.  The  father  of  the  defendant  and  defendant 
succeeded  in  their  turn :  and  at  the  time  the  action  was  brought, 
the  defendant  was  owner  of  the  two-thirds,  and  occupied  the 
whole,  no  rent  hanng  been  paid  since  1818.  The  only  endence 
relied  upon  for  the  plaintiffii  was  a  letter  of  the  land  agent,  who 
managed  the  defendant's  property,  written  within  20  years  of  the 
action  being  brought,  in  which  he  said  the  defendant  **  Would  no 
doubt  accept  a  lease  of  Ley's  one-third  at  a  fair  rack-rent" 

Held^  in  lyectment  for  the  one-third.  First,  that  this  was  not  an 
acknowledgment  of  title  within  8  &  4  William  IV,  cap.  7,  sec.  14, 
as  not  being  signed  by  the  person  in  possession,  but  only  by  an 
agent. 

Secondly,  That  the  land  agent  had  no  authority  by  virtue  of  his 
employment  as  such  to  write  such  a  letter.  Mabtih  B.,  dieeentiente. 

Thirdly,  That  the  letter  was  no  evidenoo  of  a  tenancy  at  the 
will  of  the  plaintiff. 


REVI  E  W. 


V.  C.  W. 


BIabtih  o.  Thi  Wbst  or  Emgland  Ihsubanob 

GoNPAJiT.  March  1. 

Policy  oflmuranee — Debtor  and  Creditar — JHetake — Notice. 

A.  appealed  to  the  Assurance  Company  in  which  he  was  assured 
and  from  which  he  had  already  obtained  a  loan,  for  a  further  loan 
on  the  security  of  a  reyersionary  interest  to  which  he  was  entitled 
contingent  upon  his  surriving ;  B.  who  was  also  a  trustee  of  the 
ftend,  his  existing  policy  and  such  ftirther  assurance  as  the  Com- 
pany might  think  necessary. 

The  proposal  was  accepted  by  the  directors,  and  their  solicitors 
was  directed  to  prepare  the  security.  It  was  necessary  that  the 
Airther  policy  should  be  effected  in  another  office  as  A  was  assured 
in  the  W.  office  to  the  full  extent  allowed.  The  security  for  the 
loan  which  contained  an  asugnment  of  the  new  policy  treated  such 
policy  as  effected  by  A.  in  his  own  name  and  was  executed  by  A. 
with  this  understanding.  The  policy  was  in  reality  effected  by 
the  security  in  the  name  of  the  W.  office  and  not  in  that  of  A. 

A.  died  shortly  afler  executing  the  deed  and  before  the  money 
thereby  seeurea  had  been  adTanoed  to  Urn,  a  difficulty  having 
arisen  firom  the  refusal  of  B.  to  notice  of  the  deed. 

SHd,  that  the  proceeds  of  the  policy,  subject  to  the  charges  and 
payments  of  the  W.  office  belonged  to  A*s.  estate,  the  Company  not 
being  entitled  to  avail  themselves  of  the  mistake  of  their  secun'ty 
as  against  the  agreement  concluded  between  the  parties  which  was 
not  affected  by  Sie  refusal  of  B.  to  receive  notice  ot  the  transaction. 


Thb  LioAL  Journal,  Pittsborgfa,  Pa.,  United  States.  Pub- 
lished every  Saturday  Evening,  at  two  dollars  per  annum 
in  advance.  Edited  by  Thomas  J.  Kbbnak,  Prothonotary 
of  the  Superior  Court  of  Pennsylvania,  W.  D. 

This  Journal  has  lately  oommenoed  a  new  series,  and  bids 
furly  to  acquire  more  than  looal  support.  It  is  explained  thai 
hitherto  it  has  been  owned,  condnoted,  and  pablished  in  oon* 
nexion  with  a  daily  paper,  and  as  is  reasonable  to  sappose, 
oould  not  well  have  reooived  that  separate  labor,  attention  and 
care  which  its  saooessful  management  requires:  but  that 
separated  as  it  now  is  from  every  other  establishment,  it  will 
be  free  from  many  disadvantages  which  hitherto  prevent- 
ing it  from  being  what  the  Editor  hopes  to  make  it  for  the 
future.  He  purposes  to  devote  to  the  paper  his  untiring  efforts 
to  make  it,  as  far  as  lies  in  his  power,  a  most  useful  and  inter- 
esting pablioation  to  Che  legal  profeseion,  and  also  to  every 
intelligent  oitiien  deeiroas  of  keeping  himself  well  informed 
as  to  the  oonstruction  giyen  by  the  Goarts  to  the  laws  wbioh 
protect  and  govern  his  property  and  personal  rights.  Judging 
from  the  numbers  before  os,  the  Editor  is  faithful  to  his 
promise,  and  thoroughly  bent  on  the  axeeution  of  his  purpose. 
Every  namber  abounds  with  decided  eases  in  advanoe  of  the 
reffular  series;  and  oonsidering  the  office  which  the  Editor 
holds — ^that  of  Prothonotary  to  the  Superior  Court  of  Penn- 
sylvania, W.  P., — there  can  be  no  room  to  doubt  their  entire 
accuracy.  We  have  been  much  pleased  in  perusing  the  repor- 
ted oases,  several  of  whioh  if  cited  could  not  fail  to  command 
the  respect  of  every  tribunal  where  English  law  is  adminis- 
tered. We  particularly  admire  the  comprehensive  and  Inoid 
epitome  or  digest  which  precedes  each  ease,  an  essentia],  in 
our  opinion,  to  everyweli  reported  decision,  where  many  are 
reported  together,  n  ith  the  LegtU  ItUdLigencer  published  in 
Philadelphia,  which  is  now  in  its  fifteenth  volume,  and  the 
Legal  Journal  published  in  Pittsburgh,  whioh  is  now  in  its 
sixth  volume,  the  legal  profession  in  Pennsyl?aikia  have  good 
reason  to  be  satisfied  and  proud. 

Th«  Unitid  States  Insurakci  Qazstti  for  August  is  re- 
ceived, and  as  usual  is  replete  with  matter  useful  to  under- 
writers, and  all  others  interested  in  the  business  of  Insurance. 
It  is  much  to  be  prised  for  its  judicious  seleotions  from  the 
Insuranoe  laws  or  the  different  States  of  the  Union — seleotions 
whioh  might  with  adfantage  be  studied  by  the  legislators  of 
Canada. 

APPOINTMENTS    TO    OFFICE,    4iC. 

8PSCIAL  00Min8SI0irBR& 

Tm  BommU*  BOmnW  SAnOir  BUmtS,  om  of  th*  JvSim  of  tteOovrt  of 
QoMo's  BMoh.  Mid  tiM  HoDOnOilt  JOAN  QODFRBY  8PRAQ0E,  ooo  of  tte 
JndgM  of  the  CXmrt  orOhMflorr,  and  JAMBS  ROBBRT  OOWAN«  Jads«  of  tlM 
Ooanty  Oowt  of  th«  Oovnty  of  Biiiiooo,  undor  the  profMoiw  of  the  I4th  Met  of 
the  Act  22  Tie.  oap.  93,  fiw  the  pnrpoeat  mentloiMd  in  tho  Mid  Act— (QueUed 
AagiutSl,1868.} 

BHBBIfrS. 
WILLIAM  QL  A88,  BMioIre,  to  be  Sheriff  of  the  Ooonty  of  Mlddlens^GMetted 

SBOISTRABS. 

JAMBS  VKBOnSON,  bavins  to  be  Beglrtnr  of  the  OonBly  of  MiddlMeb--(Qa- 
aetted  Aagiut «,  1868!) 

OOBONBRB. 

WALTBB  BOTD  end  DANIBL  Dl  OAMPBBLL,  leqwIrM*  to  he  AwoclaN 
man  for  the  Owatj  of  Perth.— (Geietted  Angiist  21, 1858.) 

BBTURNINO  0VTICBB8. 

LORBNKO  D.  KATMOND,  Bnolrt^  to  he 
huML— (Oeietted  Aognet  n7l868.) 


i  Betamhiff  QOoir  te  the  TOhife  of  Wel- 


TO  OORRBSPONDBNTS. 

Otto  KlAti.— SfsnuL— M.  MeP.,  under  DIvlelon  Gonrti. 

W.  A.  WaUle^AJezeadocSoott  nnder  Ge^eml  OomepoiidoBOe, 

A  Stndent,  London,  too  Inte  iir  thb  nnaber^-a  P.  MoQ.,  Thotold,  ett«t|s  1 1  > 


1858.] 
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DIARY    FOR    OCTOBER. 


L  FrfcUy 

2.  Batarday... 

3.  SUNDAY^ 

4.  Monday^... 
6.  TuiMday  .^ 
9.  Satnrday... 

10.  SXTNDAT^ 

11.  Monday  ... 

12.  ToMday ... 
Idw  Saturday... 
17.  SUNDAY.^ 
94.  80NDAY.. 
30.  Monday.... 
SL  SUNDAY.. 


UnlTaraity  Oollegs,  Michaelmas  Term  begins. 

Chancery  Examination  at  Niagara  and  Bxockyille  eads. 

19th  Sunday  ofier  Trinity. 

Oouaty  Court  Tisrm  oommenoea. 

Chaooerr  Examination  at  Hamilton  and  Ottawa  oommenees. 

Coaoty  Ooort  Term  ends.     Ghanoery  Ex.  at  Hamilton  k  0  ttaira 

\Wi  Simday  ofler  Trinity.  [ends 

Toronto  Fail  Assixes. 

Chan.  Ix.  at  Barrie  M  Oomwall  enmmenoee. 

Ghanoery  Examination  at  Barrie  and  Cornwall  ends. 

20IA  Stmdaif  a^^  7V6i%. 

21s<  AMMiay  ^/ter  Trinity. 

Articles,  Ac,  to  be  left  with  Secretary  of  Law  Sode^. 

2J>Ml  SuMiay  tjUr  Trimtg. 


**  TO  COBR]fiSPONDBNTS.*>--iSbe  Latt  Bige. 


IMPOBTANT  BUSINESS  NOTICE. 
J%rtfliu  indOied  to  (he  Proprietors  ofthit  Journal  art  rtminl«d  to  renumber  that 
oil  our  p<ui  ducjauxounti  hatfe  bemptaoed  in  the  hands  of  Messrs.  Putton  i£  Ardagh, 
Atu»rneys,  Barrie,  for  eoUeotioHi  and  that  only  a  prompt  remittanot  to  them  wta 
save  easts. 

n  is  withffreat  rduetanee  that  the  Proprietors  have  adopted  thU  course;  but  (hey 
hmebeeneompeUedtodosoinorder  toenaUe  them  to  meet  theit  current  expenses, 
wtich  are  very  heavy. 

Nmo  tfuU  the  usffulnesi  f^theJoumed  UsoaeneraUy  admitted,  U  would  notbe  uur 
rtasonabU  to  expect  thai  the  Profession  and  Offleers  qf  the  VburU  umM  aeoord  U  a 
Ub^alsupport,i>uleadqfallou;biffth^^ 

Partus  tnd'^oannat  even  say  in  excuse  that  they  have  been  taken  Ay  surprise, 

far  they  have  hadJuU  neHee  of  an  inienUon  to  compel  payment  by  suit,  and  ample 

^  *««'>«»•  ^«»  to  ttntieipate  any  action  betng  taken  ;  and  we  now  far  the  hut 

time  am  aOentionU)  the  matter,  as  all  aceounUyWnaom  xrcipnoH,  which  remain 

^''JP^'^^ ^^'^^^^^'^^f^'^*^  Effaced  in  Q^ 

«n/  twunediately.  ' 


ffi|e  ippir  ®auak  fair  luuxtiaL 

_  • 

OCTOBER,    1858. 


%lla 


POLITICAL  LAWYERS. 

T^o  qaalitie8  necessary  to  success  in  the  practice  of  the 
Law  are  patience  and  industry.  Without  these  the  pes 
sessor  of  the  greatest  intellect  cannot  accomplish  much  in 
our  profession. 

The  faculties  to  be  used  more  than  any  other  are  the  re- 
flective faculties.  The  profession  of  the  law  is  emphatically 
a  profession  of  thought.  A  man  to  be  thoughtful,  that  is 
to  exercise  his  reflective  faculties  and  in  so  doing  cultivate 
them,  must  be  as  much  as  possible  removed  from  the  ex- 
citement of  the  world.  The  more  quiet  and  secluded 
he  is,  the  more  likely  he  is  on  knotty  points  of  law  to 
reach  correct  conclusions ;  of  course  we  do  not  underrate 
a  knowledge  of  the  world  as  an  essential  qualification  of  an 
advocate,  or  of  any  professional  man  who  in  the  path  of 
duty  is  led  to  mix  himself  up  with  the  afiairs  of  the  world. 
But  we  desire  to  prove  that  there  is  a  certain  line  of  con 
duct  suited  to  each  profession,  and  that  a  departure  from 
that  line  of  conduct  unfits  the  man  to  discharge  his  duties 
with  success  to  himself,  or  advantage  to  those  who  may 
find  it  advisable  to  consult  him.  And  we  desire  to  prove 
that  the  pursuit  of  politics  by  one  of  our  profession  is  a 
departure  from  the  path  of  duty,  and  makes  a  Lawyer  less 
a  Lawyer. 

The  Lawyer  who  leaves  his  office  where   the  public 


have  a  right  to  find  him,  to  take  part  in  the  feve- 
rish excitement  of  political  squabbles,  is  unjust  to  him- 
self and  to  the  public.  He  is  unjust  to  himself  because 
his  equanimity  is  disturbed,  and  it  is  with  difficulty 
that  he  can  again  ^^  settle  down  to  business."  He  is  un- 
just to  the  public,  and  more  particularly  to  that  portion  of 
it  which  constitutes  his  clients,  because  they  have  reason  to 
expect  that  when  he  is  wanted  for  business  he  is  to  be 
found  in  his  office,  and  not  heard  of  through  the  columns 
of  party  newspapers.  Each  such  swerving  from  the  path 
of  professional  duty,  is  destructive  of  the  lawyer's  reputa- 
tion as  a  lawyer.  He  becomes  more  and  more  tired  with 
the  mono^ny  of  his  office — which  before  was  to  him  a  solace 
and  a  pleasure.  He  is,  though  to  all  appearance  assiduous 
to  his  duties,  painfully  expectant  of  some  fresh  political 
breeze  to  fan  his  hankering  after  political  fame.  Though 
corporeally  present  in  the  office,  he  is  mentally  absent. — 
Business  becomes  a  bore,  and  clients  become  bores.  Of 
this  the  efiect  is  certain  and  natural — clients  one  by  on^ 
begin  to  drop  away. 

Another  view  of  the  subject  is  this,  the  lawyerjlike  the 
judge,  should  not  be  of  any  political  party.  He,  to  be  sue 
cessful  in  his  practice,  ought  not  to  enlist  under  the  ban- 
ner of  any  creed  or  party.  So  sure  as  he  does,  he  makes 
enemies.  Tlie  veiy  men  who  while  he  addresses  them  in 
the  bar-room  in  the  most  finished  style  of  stump  oratory, 
though  for  the  time  they  applaud  him,  learn  afterwards  to 
disrespect  him.  Famialiarity  breeds  contempt.  The  veil 
which  protects  self-respect  and  dignity  being  removed,  the 
opposite  qualities  are  invoked.  In  brief,  the  lawyer  who 
is  a  political  hack,  destroys  his  professional  usefulness. — 
On  the  contrary,  the  lawyer  who  in  patience  and  calm  dig- 
nity pursues  his  path  of  professional  duty,  is  respected  and 
patronized.  In  him  confidence  is  reposed.  In  him  every 
man  of  what  creed  or  party  soever  finds  a  respository  and 
an  oracle.  Like  Justice,  he  is  blind  to  every  creed  and 
party.  Like  Justice,  his  purity  is  unalloyed  with  the  dross 
of  worldly  scum.  This  we  submit  is  ^  near  perfection  as 
humanity  can  attain.  How  few  attain  it  ?  Our  readeirs 
can  answer  the  question  for  themselves.  We  do  not  in- 
tend to  have  it  understood,  that  a  lawyer  i^ho  follows  po- 
litics is  at  all  times  and  always  his  own  enemy.  But  we  wish 
it  to  be  understood  that  a  lawyer  must  be  either  one  thing 
or  the  other — a  lawyer  or  a  politician.  Without  doubt, 
the  law  is  a  high  road  to  political  honors  and  to  fame.  Not 
merely  the  highest  offices  in  the  land—^judgeships,  but  other 
offices  equally  high  without  the  pale  of  the  profession,  are 
within  grasp  of  the  pohtical  lawyer.  If  his  object  be  to 
attain  these,  let  him  with  all  his  might  throw  himself  into 
the  political  arena.  Let  him  tear  himself  from  his  office 
and  never  afterwards  look  back  to  it.     If  he  do  this  with  a 
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will,  he  may  succeed— one  or  the  other  should  be  his  ob- 
ject. With  the  object  of  his  life  in  view,  he  ought 
to  fight  firmly  and  pertinaciously.  That  man  may  succeed 
-^ut  not  as  a  lawyer.  The  man  against  whom  we  inreigh 
is  he  who  stands  with  one  leg  in  hb  office  and  the  other 
on  the  hustings — ^the  man  who  between  two  attractions  is 
distracted  and  destroyed.  He  is  neither  one  thing  nor  the 
other — ^neither  lawyer  nor  politician. 

The  training  of  an  adyocate  well  befits  him  to  enter  any 
arena.  With  a  knowledge  of  the  world,  and  a  habit 
of  speaking  in  public,  he  may  push  his  way  to  the  highest 
post  among  any  body  of  men.  Knowing  his  power,  the 
temptation  is  great  to  follow  the  most  glittering  bait.  All 
however,  is  not  gold  that  glitters.  Better  far  to  keep  to 
ones  office  till  real  gold  is  acquired,  and  then  having  served 
oneself  to  serve  ones  country.  A  man  to  have  an  indepen- 
dent mind  is  not  less  likely  to  be  without  it  when  he  has 
an  independent  pocket.  When  independent  both  in  mind 
and  pocket,  he  is  of  the  right  material  to  make  a  useful 


THE  ACT  FOB  THE  ABOLITION  OF  IMPRISONMENT 

FOR  DEBT. 

This  imporUnt  Act  is  now  law,  and  a  word  in  season  on 
some  of  its  provisions  will  be  more  acceptable  to  the  readers 
of  the  Law  Journal^  than  the  promise  of  an  elaborate  Trea- 
tise at  a  future  day. 

A  leading  object  of  this  Act  is  to  abolish  arrest  on  mesne 
process,  except  in  certain  cases.  1  his  b  effected  by  doing 
away  with  a  creditor's  uncontrolled  right  to  arrest  hb 
debtor,  and  by  restricting  arrests  to  cases  where  a  Judge  is 
satisfied  that  there  b  good  oaose  for  believing  that  the  de- 
fendant, unless  apprehended,  will  leave  the  Country  with 
intent  to  defraud  hb  creditors. 

Several  of  the  clauses  are  copied  from  the  English  Act, 
1  &  2  Vic.  cap.  1 10.  The  first  and  second  sections  of  our 
Act  are  very  similar  to  the  Imperial  Act ;  but  there  b  a 
difference  in  an  important  point,  and  to  thb  the  attention 
of  the  practitioner  will  now  be  directed. 

Sec.  1.— After  the  first  day  of  September,  in  the  year  of  oUr 
Lord  One  Thousand  Eight  Hundred  and  Fifty  Eight,  no  perwtt 


public  man.     He  enters  politics — not  so  much  as  a  trade  as   shall  be  arrested  upon  mesne  or  final  process  n  any  civil  action 

—     -  -       -  -    jn  ^y  ^jf  jjgj  Majesty's  Courto  in  Upper  Canada,  except  id 

the  cases  and  in  manner  hereinafter  provided  for. 

"  In  any  of  Her  Majesty* 8  CaurtsJ*  These  words  obvi- 
ously embrace  not  merely  the  Superior  Courts  of  Common 
Law,  but  also  the  County  Courts :  but  do  they  extend  to 
the  Court  of  Chancery  ?  No  doubt  the  Court  of  Chancery 
as  one  of  Her  Majesty's  Courts  would  in  terms  be  within 
the  designation  employed ;  but  then  the  words  immedbtely 
preceeding,  <' arrested  on  mesne  or  final  process,''  might 
seem  to  point  to  process  of  the  Common  Law  Courts. 
The  Act  will  doubtless  receive  a  liberal  construction  in  favor 
of  liberty ;  and  it  b  apprehended  that  every  process  issued 


a  profession.  Hb  object  b  more  to  serve  his  country  and 
less  to  serve  himself.  And  with  thb  object  he  b  more 
likely  to  command  public  respect  than  without  it.  We 
have  no  wbh  to  harrow  the  feelings  of  any,  by  referring  to  the 
career  of  many,  who  might  have  made  successful  lawyers 
had  they  not  been  allured  by  the  blandbhments  of  politics. 
Their  whole  life  was  dependence,  and  their  end  was  poverty. 
This  came  from  entering  politics  in  order  to  earn  a  liveli- 
hood, instead  of  entering  with  a  livelihood  in  order  to  real 
fame  and  real  usefulness.  The  young  man  of  talent  and 
learning  who  abandons  an  honorable  profession  and  certain 


Bucoess,  for  the  more  questionable  and  more  fickle  political   ^^  ^^  ^^^^  ^^  Chancery  may  in  one  sense  properly  be 
arena,  often  Lyes  to  regret  when  regret  is  too  late.  ^,^^  ^^^^^  ^^^  ^^  ^^^^  ^^  ^y^^  j^^^  ^„d  that  process 


Of  course  in  these  remarks,  we  have  neither  been  personal 
nor  do  we  wbh  them  so  to  be  interpreted.  Our  advice  b  ge. 
neral,  and  we  give  it  for  what  it  b  worth.  Those  who  fol- 
low it  will  not,  we  are  confident,  have  less  reason  to  be 
grateful  to  us.  Those  who  do  not  will  not,  we  are  sure, 
censure  us. 

The  ideas  we  have  expressed  have  been  long  seeking  for 
expression.  Having  given  them  utterance,  we  feel  we  have 
done  our  duty.  The  immediate  cause  of  our  doing  so  is  a 
short  and  deserving  article  headed  <'  Law  and  Politics,"  in 
other  colums,  for  which  we  are  indebted  to  the  PhUa, 
delphta  Ledger — an  old  and  much  respected  periodical 
publbhed  in  the  city  whose  name  it  bears.  The  foroe  of 
the  writer's  observations  will  not  we  think  be  powerless 
amongst  ourselves.  The  necessity  for  them  b  nearly  as 
strong  in  Canada  as  in  the  United  States.  We  ask  for  the 
article  an  attentive  perusal. 


for  the  arrest  of  a  defendant  virtually  for  non-payment  of 
a  debt  can  no  longer  be  issued  from  the  Court  of  Chancery 
without  special  order. 

The  second  section  of  our  Act  b  taken  from  the  third 
seotion  of  the  Imperial  Act,  but  has  been  very  materially 
altered  from  its  original  in  several  places.     The  practi- 
tioner should  therefore  be  cautious  how  he  acts  on  the 
decbions  under  the  Englbh  Act.     They  may  not  be  ap- 
plicaWe  to  our  law,  for  example,  a  portion  of  seotion  two 
reads  thus,—"  show,"  Ac,  "  that  such  party  or  plaintiff 
has  a  cause  of  action  against  such  person  to  the  amount  of 
twenty-five  pounds  or  upwards,  or  has  sustained  damages  to 
that  amount,  and  shall  also  by  affidavit  shevr  nieh  facts  and 
circumstances  as  shall  satbfy  the  Judge  that  there  is  good 
and  probable  cause  for  believing  that  such  person,  unless  he 
be  forthwith  apprehended,  b  about  to  quit  Canada  with 
intent  to  defraud  his  creditors  generally  or  the  said  party 
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or  plaintiff  in  particular,  it  shall  be  lawful/'  &c.  The 
words  of  the  English  Act  are, ''  shall  by  affidavit  of  himself 
or  some  other  person  show  to  the  satisfaction  of  a  Judge  of 
one  of  the  said  Superior  Courts  that  such  plaintiff  has  a  cause 
of  action  against  the  defendant  or  defendants  to  the  amount 
of  twenty  pounds  or  upwards,  or  has  sustained  damage  to 
that  amount,  and  that  there  is  probable  cause  for  believing 
that  the  defendant  or  any  one  or  more  of  the  defendants  is 
or  are  about  to  quit  England,  unless  he  or  they  be  forthwith 
apprehended,  it  shall  be  lawful,"  &c. 

Under  this  section  of  the  English  Act  it  has  been  held 
that  the  affidavit  besides  alleging  the  deponent's  belief  must 
state  facts  sufficient  to  induce  belief  in  the  Judge.  Our 
Legislature  has  not  lefl  this  point  to  judicial  construction 
but  has  expressly  required  that  /acts  and  circumstances 
sufficient  to  satisfy  the  Judge, — in  other  words  to  induce  a 
belief  in  his  mind,  must  be  shown  by  affidavit. 

There  is  also  an  additional  ground  necessaiy  to  be  laid  to 
warrant  the  order  for  arrest  which  is  not  required  in  Eng- 
land. It  must  be  shown  that  the  party  is  about  to  quit 
Canada  iriVA  intent   nd  design  to  defraud  his  creditors,  d:c. 

It  will  be  seen  from  what  has  been  said,  that  the  English 
decisions  upon  this  point  will  be  of  little  value  to  us.  As 
regards  arrests  under  the  new  Act,  the  cases  will  be  rare, 
where  a  party  can  shew  facts  and  circumstances  strong 
enough  to  warrant  an  order,  —  indeed  if  a  debtor  has  no 
declared  what  his  intentions  aro;  it  is  difficult  to  conceive 
a  case  in  which  an  arrest  can  be  ordered. 

What  is  required  of  a  party  seeking  an  order  to  arrest 
his  debtor  ? 

He  must  show  to  the  satisfaction  of  the  Judge, 

1st.  A  cause  of  action  to  £25  at  least. 

2nd.  Such  /acts  and  circumstances  as  shall  satisfy 
the  Judge  that  there  is  good  and  probable  cause  for  believ 
ing  that  the  defendant,  unless  /orthtoith  apprehended,  is 
about  to  quit  Canada  with  intent  to  de/raudhis  creditors,  dhc 

And  this  is  made  more  emphatic  by  a  special  order  to  direct 
that  the  person,  &o.,  so  about  to  quit  Canada  toith  intent 
as  aforesaid  shall  be  held  to  bail,  &o. 

Until  the  ohrase  has  been  acted  on  for  some  time,  it  would 
be  quite  impossible  to  advise  a  client  with  any  degree  of 
confidence  as  to  what  particular  facts  and  circumstances 
would  induce  a  belief  on  the  judicial  mind  of  an  intended 
departure  out  of  Canada  with  a  fraudulent  design. 


CHANCERT  REPORTS. 
Our  thanks  are  due  to  Thomas  Hodgins,  Esq.,  LL.B., 
of  the  Equity  bar,  for  Chancery  decisions  reported  in  this 
number.  Owing  to  the  valuable  aid  of  Mr.  Hodgins,  we 
hope  from  time  to  time  to  lay  before  our  readers  Chancery 
adjudications  of  interest  and  utility. 


LEGAL   PRETENDERS. 

In  England  there  is  a  class  of  men  commonly  known  as 
"  Legal  Pretenders."  The  definition  is  strongly  descriptive 
of  their  avocation.  They  pretend  to  do  what  they  are  in- 
competent of  doing,  that  is  of  transacting  legal  business  of 
various  kinds.  The  most  numerous  of  the  ckss  are 
"  collectors." 

Evasions  without  number  are  resorted  to  by  these  dis- 
ingenuous busy  bodies  to  terrify  their  victims.  Mere  dun- 
ning is  abandoned  for  the  more  effectual  mode  of  coercion. 
Notices  instead  of  simply  requiring  payment  of  money 
generally  bear  upon  their  &ce  the  Royal  Arms,  and 
other  insignia  of  authority.  The  formality  of  a  writ 
is  often  cFosely  observed,  so  as  when  practicable  to  add  de- 
ception to  pretension.  The  system  is  not  only  unfair  to  the 
legal  profession  but  unjust  to  the  public.  Costs  are  exacted, 
and  when  the  debtor  is  sufficiently  susceptible  of  fear  in 
dread  of  consequences  most  dire,  the  costs  in  amount  are 
made  to  exceed  for  the  work  done  anything  that  a  profes- 
sional man  would  think  of  charging.  Notwithstanding  ex> 
posure,  the  craft  appears  to  flourish,  and  flourish  per  force 
of  its  very  impudence  and  imposture. 

An  observer  of  the  Canadian  population  who  has  paid 
attention  to  our  description  of  the  English  pretenders,  will 
have  little  difficulty  in  agreeing  with  us  when  we  say  that 
as  a  class  they  are  not  confined  to  England.  Occasional 
indications  of  their  existence  among  ourselves  are  not  want* 
ing.  We  have  more  than  once  seen  circulars  emanating 
from  Canadian  pretenders,  which  would  not  disgrace  an 
expert  of  the  mother  country.  At  present,  we  have  none 
at  hand,  but  the  first  we  can  lay  our  hands  upon  we  shall 
publish,  as  an  illustration  of  our  remarks. 

A  man  to  whom  a  debt  is  due  has  a  perfect  right  to  ask 
for  payment.  It  may  be  admitted  that  he  has  also  a  right 
to  ask  for  payment  through  an  agent  or  third  party. 
But  that  agent  has  no  right  to  enforce  payment  through 
false  pretences. 

Our  object,  however,  is  not  now  so  much  to  deal  with 
this  class  of  legal  pretenders,  as  to  deal  with  a  different 
class  of  the  same  genus  well  known  to  us,  though  unknown 
in  England~we  mean  ''  conveyancers.''  In  England,  the 
conveyancer  is  a  lawyer,  specially  trained  to  this  branch  of 
the  profession,  and  who  in  life  makes  it  his  peculiar  and  sole 
avocation.  He  is  learned  and  reliable.  In  Canada,  the 
conveyancer  is  the  nearest  schoolmaster,  some  broken  down 
tradesman,  or  a  grocer's  clerk  with  an  hour  or  two  unem- 
ployed. He  is  unlearned  and  unreliable.  His  idea  of  per- 
fection is  to  be  able  to  get  hold  of  a  blank  so  as  in  one  place  to 
fill  in  a  name,  in  another  a  sum  of  money,  and  in  divers 
places  to  add  "  s  s"  and  "  ys''  or  "  ies."  This  done  he  has 
earned  his  money.     He  knows  no  more  of  the  contents  of 
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his  handiwork  than  does  the  fly  on  the  chariot  wheel.  He 
draws  a  deed  as  the  fly  of  yore  propelled  the  chariot  and 
kicked  up  a  great  dust.  Talk  to  him  of  Premises^  Haben- 
dum  or  Reddendam.  These  he  affects  to  despise  becaase 
beyond  his  comprehension.  Hence  the  glorious  medley 
of  deeds  for  leases,  and  estates,  for  years  conveyed  by  deeds 
in  fee  simple.  Hunce  the  simple  minded  farmer,  who  fear, 
ing  the  approach  of  death,  and  intending  to  leave  his  pro- 
perty in  certain  proportions  to  his  faithful  wife  and  hopeful 
family,  often  dies  resignedly  thinking  that  he  has  done  so, 
when  in  fact  he  leaves  it  to  nobody,  or  if  to  any  body  to 
the  Courts  as  a  legacy,  abounding  with  latent  and  patent 
dtfliculties.  Hence  the  bereaved  wife  and  fatherless  chil- 
dren instead  of  having  a  comfortable  support  are  driven 
out  upon  the  world,  after  expensive  but  fruitless  endeavors 
to  construe  the  will,  and  upon  the  face  of  it  to  tell  the  tes- 
tators meaning.  And  worse  than  all,  the  author  of  the  mis. 
chief — the  mock  conveyancer — if  known  is  responsible  to 
no  tribunal,  and  is  wholly  regardless  of  the  sufferings  he 
has  caused.  He  was  ignorant  of  the  laws,  and  the  testator 
knew  it.  He  undertook  only  to  do  his  best  and  he  did  it. 
With  this,  the  testator  was  satisfied  and  he  died. 

Those  who  employ  "  conveyancers''  instead  of  regularly 
admitted  lawyers,  to  prepare  legal  documents,  fancy  they 
save  money  by  so  doing.  How  vain  the  fancy  is^  is  only 
told  when  it  is  too  late  to  supply  a  remedy.  And  if 
the  object  be  more  than  selfish,  if  it  be  to  cheat  the 
lawyer  of  his  gains,  that  object  is  not  attained.  We  remem- 
ber reading  of  a  dinner  party  which  took  place  some  time 
since  in  London.  It  was  a  bar  dinner,  and  attended  by 
members  of  the  profession  exclusively.  One  of  the  toasts 
drank  was  ''the  man  who  prepares  his  own  will."  If  the  pro- 
fession were  really  anxious  for  the  utmost  litigation,  they 
could  not  choose  abetter  plan  than  that  of  allowing  every  man 
to  be  his  own  or  his  neighbour's  lawyer.  The  consequences  of 
his  acts  affect  rights  of  property,  and  in  so  far  as  they  do 
so^  give  rise  to  interminable  law  suits. 

We  write  in  the  interest  of  the  public,  not  of  the  profes- 
sion, when  we  maintain  that  something  must  be  done  to 
check  the  loose  system  of  conveyancing  prevalent  in  Upper 
Canada.  We  were  glad  to  see  the  bill  for  the  purpose  intro- 
duced during  the  session  before  last,  by  the  present  Speaker 
of  the  Legislative  Assembly,  and  during  last  session  by  the 
Hon.  Mr.  Patton.  And  we  were  sorry  to  find  that 
each  bill  from  some  cause  or  other  died  a  natural  death  al- 
most as  soon  as  bom.  It  may  be  that  owing  to  the  existing 
simplicity  of  titles  to  real  estate  in  Upper  Canada,  the  mis- 
chief is  little  felt.  But  every  day  alters  the  case.  The 
mischief  is  being  more  and  more  felt  as  the  world  grows 


in  the  lay  press.  We  are  satisfied  that  the  complaints  will 
increase  until  the  remedy  is  applied,  and  that  the  sooner 
it  is  applied  the  better  for  the  country. 


HARRISON'S  C.  L.  P.  ACTS. 

When,  in  May  1856,  Mr.  Harrison  announced  his  inten- 
tion to  edit  and  publish  an  edition  of  the  ''  Common  Law 
Procedure  Act,  1856,"  it  was  not  intended  that  the  work 
should  exceed  400  or  500  pages,  and  the  price  fixed  was 
S5  per  copy. 

The  work,  however,  grew  under  his  hands ;  and  when  it 
became  obvious  that  instead  of  400  or  500  pages,  it  would 
probably  contain  double  that  number,  it  was  determined  to 
issue  the  work  in  monthly  parts,  till  the  whole  shouljl  be 
completed.  This  the  editor,  notwithstanding  the  increased 
cost  of  publication,  resolved  to  do,  without  increase  of 
price,  provided  the  subscription  money  were  paid  in 
advance. 

In  pursuance  of  this  determination,  jseveral  parts,  of  96 
pages  each,  were  issued,  when  the  amending  acts  of  1857 
became  law.  Mr.  Harrison,  anxious  to  consult  the  conve- 
nience of  the  profession,  and  to  make  his  work  as  useful  as 
possible,  then  proposed  to  include  the  acts  of  1857,  with 
notes,  in  his  original  work,  at  an  increased  cost  of  82  per 
volume,  making  the  price  of  the  acts  of  1856  and  1857  $7 
per  copy.  He,  through  his  publishers,  sent  circulars  to 
subscribers  to  the  original  work,  announcing  hb  intention, 
and  undertaking  to  carry  it  into  effect  provided  two-thirds 
of  the  subscribers  agreed  to  his  terms.  Two-thirds  did  so; 
but  for  the  reasons  mentioned  in  his  preface,  the  project  of 
annotating  the  acts  of  1857  Was  abandoned,  and  it  was  then 
determined  to  publish  those  acts  without  notes,  and  to 
reduce  the  price  of  publication  from  87  to  86.  In  this 
form  the  work  was  at  length  published  and  distributed. 

Subscribers  therefore  received  their  copies,  with  the 
acts  of  1857  in  addition  to  the  matter  originally  promised, 
and  for  this  were  charged  an  additional  sum  of  one  dollar 
per  copy,  to  cover  increased  cost  of  publication.  With  this 
arrangement  the  bulk  of  the  subscribers  were  well  satisfied, 
and  have  without  hesitation  paid  the  extra  dollar;  but 
some  subscribers,  either  not  understanding  the  reason  of 
the  increased  charge,  or,  understanding  it,  and  determining 
to  take  advantage  of  Mr.  Harrison,  have,  we  are  sorry  to 
learn,  declined  to  pay  more  than  85,  the  price  at  which  the 
work  was  first  announced  I  It  is  painful  to  us  to  advert  to 
such  a  circumstance.  Mr.  Harrison,  relying  upon  the 
generosity  of  a  liberal  profession,  and  upon  the  honor  of 
brother-practitioners,  did  much  more  than  he  originally 


promised,  expecting  that  those  for  whom  he  toiled  would 
older.    We  begin  to  find  complaints  on  the  subject  even '  not  see  him  suffer  in  consequence.     It  is,  however,  a  ple^ 
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sure  to  him  to  state,  that  with  respect  to/ftr — very  few,  he 
haa  heen  deceived ;  and  he  hopes  that  after  this  explanation 
of  hifl  motives  and  of  his  services,  the  few  will  be  reduced 
to  none.  The  sum  of  one  dollar  to  each  individual  sub- 
scriber is  a  petty  gain,  while  in  proportion  to  the  number 
who  profit  by  it,  it  is  more  or  less  a  loss  to  Mr.  Harrison. 
It  is  hoped  that  after  this  explanation,  there  will  not  be  one 
man  in  the  profession  so  unmanly  as  to  refuse  to  pay  the 
additional  dollar :  should  there  be,  we  shall  be  both  grieved 
and  surprised,  and,  for  the  benefit  of  those  inclined  to 
become  authors,  shall  without  compunction,  if  so  desired, 
publish  their  names  in  the  columns  of  this  journal. 


THE  GREAT  WESTERN  RAILWAY  COMPANY. 

When  this  Company  advertised  for  a  Solicitor,  a^  an 
annual  salary,  after  the  fashion  of  a  tradesman  who  adver- 
tises for  "a  hand,"  we  took  occasion  to  express  our  doubts 
as  to  the  propriety  or  practicability  of  the  proceeding. 

Of  the  impropriety^  indeed,  it  must  be  confessed  we  had 
little  doubt.  The  hire  of  a  solicitor,  body  and  bones,  at  an 
annual  salary,  appeared  to  us  to  be  not  only  something  new 
in  the  practice  of  the  law,  but  something  which  savored 
of  a  studied  insult  to  the  profession.  Much  to  our 
surprise,  however^  "  a  bargain  was  struck." 

Very  naturally,  the  impracticability  of  the  proceeding 
from  this  time  began  to  develope  itself.  The  Company, 
through  its  solicitor,  sued  right  and  left,  and  was  sued 
right  and  left.  Then  in  the  couree  of  time  arose,  among 
other  things,  the  question  of  costs.  The  Company  succeeds 
in  an  action,  either  as  plaintiff  or  defendant.  To  whom 
do  the  costs  belong  ?  The  judgment  in  due  form  awards 
that  the  Company  (plaintiffs  or  defendants)  do  recover 
their  costs.  Ls  the  Company  to  be  allowed  to  speculate  in 
law  costs  ?  Is  it  to  be  allowed  to  pay  a  solicitor  £500  per 
annum  for  his  services,  and  to  receive  the  fruits 
of  his  experience  and  of  his  labor,  as  the  planter  does 
that  of  his  slave  ?  The  speculation,  if  allowable,  might 
not  indeed  be  a  bad  one ;  but  to  trade  in  law  costs  would 
certainly  be  a  proceeding  as  novel  as  the  hiring  of  a  solici- 
tor, and,  on  grounds  of  professional  etiquette^  as  little 
justifiable. 

The  Courts,  however,  have  intervened,  and  we  hope  put 
an  end  to  the  bartering.  The  Court  of  Common  Pleas 
has  decided  that  in  the  case  supposed,  the  Company  is  not 
entitled  to  any  costs  beyond  moneys  actually  and  bona  fide 
disbursed,  and  that  the  solicitor  or  attorney  is  paid  in  full 
for  Am  services  by  hb  salary.  Such  is,  after  all,  the  ^'  prac- 
ticability" of  hiring,  in  its  naked  form,  when  the  con- 
tract is  made  between  solicitor  and  client.  It  will  be  a 
fiunous  thing  for  the  unsuccessful  party  in  a  suit  to  be  com- 1 


pelled  to  pay  only  £2  3s.  4d.,  when  otherwise  £12  10 
might  have  been  collected  from  him.  Every  person  so 
situated  will,  we  are  confident,  thank  the  Company  for  its 
kind  consideration  \  but  every  man  who  has  at  heart  the 
dignity  of  his  profession  must  see  throughout  a 
meretricious  union  between  a  trading  corporation  and  a 
solicitor  of  the  courts,  which  appears  to  be  as  dishonorable 
in  the  one  as  it  is  degrading  in  the  other. 

In  this  number  we  are  not  able  to  give  more  than  a  sum- 
mary of  the  decision,  which  years  since  we  foresaw.  It 
arose  out  of  a  case  of  Jarins  v.  The  Great  Western  Rail' 
way  Companyy  which  is  briefly  reported  elsewhero.  It 
was  an  appeal  to  the  Court  of  Common  Pleas  from  an 
order  of  Mr.  Justice  McLean,  and  was  not  decided  without 
the  utmost  deliberation.  At  present  we  do  not  profess  to 
give  more  than  the  facts  and  the  result ',  on  a  futuro  occa- 
sion we  may  be  able  to  publish  in  extenso  the  judgment  of 
the  court. 


THE  SURROGATE  COURTS  ACT. 
We  understand  that  the  Judges  appointed  under 
this  act  are  now  engaged  in  framing  suitable  rules 
and  forms  for  the  new  Courts.  Two  of  these  gen- 
tlemen  —  Mr.  Justice  Burns  and  Mr.  Vice-ChancelK  r 
Spragge — acted  some  years  ago  as  Surrogate  Judges,  and 
Judge  Gowan  has  for  years  past  filled,  and  still  fills  that 
office.  From  their  familiarity  with  the  subject,  and  their 
knowledge  of  the  great  public  inconvenience  that  existed 
under  the  old  law,  we  have  no  doubt  that  the  new  proce- 
dure will  be  of  the  most  simple  and  expeditious  nature  in 
non-contentious  cases  —  all  in  fact  that  the  public  can 
desire.  We  shall  at  last  have  a  uniform  and  intelligible 
practice. 


HISTORICAL  SKETCH  OF  THE  CONSTITUTION,  LAWS 
AND  LEGAL  TRIBUNALS  OF  CANADA. 

(Continued  from  p,  200.) 

The  successor  of  de  Yaudreuil  was  the  Marquis  De 
Beauhamois,  a  natural  son  of  Louis  IV.  of  France.  His 
appointment  was  made  on  11th  January,  1726.  During 
his  rule  an  angry  correspondence  arose  between  himself 
and  Governor  Burnet  of  New  York,  as  to  the  erection 
of  Forts  at  Oswego  and  Niagara.  The  English  erected 
a  fort  at  Oswego,  and  the  French,  to  counteract  it,  erected 
one  at  Niagara.  Each  colony  was  jealous  of  the  other. 
Notwithstanding  repeated  and  mutual  protests,  the  two  forts 
were  allowed  to  be  maintained;  and  the  French,  baffled 
in  their  intended  removal  of  the  fort  at  Oswego,  erected 
one  at  Crown  Point  on  Lake  Champlain.  From  this  point 
they  spread  devastation  among  the  British^  driving  them  in- 
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land  and  laying  their  farms  in  waste.  Saratoga,  within  forty 
miles  of  Albany,  was  burnt  to  the  ground,  and  the  inhabi* 
tants  were  either  put  to  the  sword  or  tak^^n  into  captivity 

Dupuy,  the  Intendant,  and  successor  of  Begon,  shortly 
afler  his  arrival  in  Canada,  returned  to  France.  M.  Hoc- 
quart  succeeded  him  on  21st  February,  1781.  With  the 
exception  of  occasional  skirmishes  between  the  English  and 
French,  and  some  acts  of  insubordination  among  the  Indians, 
nothing  deserving  special  notice  occurred  until  1744.  In 
this  year  an  important  law  reform  was  made.  The  King  of 
France,  knowing  that  all  laws  and  ordon nances  of  the 
mother  country  were  not  suited  to  the  condition  of  the  co- 
lony, by  letter  ordered  that  no  edict  or  law  should  be  in 
force  in  the  colony  unless  registered  among  the  records  of 
the  Superior  Council  at  Quebec,  and  that  none  should  be 
registered  unless  directed  to  be  so  by  the  King  himself. 
Of  this  the  consequence  was  vety  beneficial.  The  Cana- 
dian lawyer  was  enabled  with  some  certainty  to  advise  his 
client,  and  the  result  was  a  diminution  of  litigation. 

This  was  a  great  reform.  No  sooner  was  it  enacted  than 
another  of  almost  equal  importance  was  made.  The  num- 
berless holidays  directed  to  be  observed  by  the  Church,  in- 
stead of  being  productive  of  good  produced  idleness  and 
dissipation.  Men  neglected  their  ordinary  employments, 
and  industry  was  in  great  part  forsaken.  The  colony,  in 
consequence,  began  perceptibly  to  suffer.  These  things 
having  been  represented  to  the  King,  he,  on  17th  April, 
1744,  by  letter  of  that  date,  commanded  the  Bishop  of  Que- 
bec to  suppress  many  F6te  days,  which  the  Bishop  of  course 
did.  Good  was  the  result  and  well  displayed  the  wisdom 
of  the  monarch  by  whose  direction  it  was  accomplished. 

The  inhabitants  now  had  both  time  and  disposition  to 
till  the  land.  When  attention  was  thoroughly  directed 
to  agriculture,  the  inconvenience  of  the  prevailing  divisions 
and  sub-divisions  of  land  became  manifest.  An  effort  was 
made  to  work  a  reform  in  this  respect.  To  understand  the 
nature  of  it,  it  will  be  necessary  to  explain  the  nature  of 
the  tenure  then  existing,  and  which  in  its  chief  forms  still 
exists  in  Lower  Canada. 

It  is  presumed  that  the  reader  has  heard  of  the  Seignior- 
ies of  Lower  Canada,  and  the  attempt  now  made  to  abolish 
them.  Every  Seigniory  is  a  Fief;  and  if  the  Fief  or 
Seigniory  is  held  of  the  Crown,  the  lord  of  the  Seigniory 
is  deemed  the  King's  vassal.  The  larger  number  of  Fiefs, 
however,  arc  not  held  directly  of  the  Crown,  but  are 
held  under  other  Fiefs.  In  that  case  they  ai«  Fiefs  «er- 
vaM,  and  their  seigneurs  pay  /ay  and  hommage  to  the 
Seignior  Suzerain,  the  lord  of  the  feif,  dominant  under 
which  they  directly  hold.  Every  vassal,  according  to 
feudal  custom,  is  obliged  to  render  fealty  and  homage  to 
the  superior  lord  or  king  on  beooffling  proprietor  of  such  I 


a  Fief.  Each  Fief  in  general  pays,  or  is  expected  to  pay, 
a  fifth  (called  Quint)  to  the  monarch  or  seignior  dominant 
whenever  it  changes  proprietors  by  bargain  and  sale,  or 
under  any  agreement  in  the  nature  of  or  equijralent  to  a 
sale.  This  fifth  is  or  ought  to  be  paid  by  the  purchaser 
on  admission  to  homage,  and  is  equal  to  one-fifth  of  the 
purchase  money.  The  Crown,  however,  of  grace,  usually 
abates  one-third  of  the  fifth.  When  a  fief  changes  proprie- 
torship under  a  succession,  no  seignorial  dues  are  payable. 
When  it  descends  to  a  collateral,  or  is  the  subject  of  a 
donation,  the  rdief  is  payable  to  the  seignior  dominant. 
Such  is  the  tenure  of  Fiefs  as  introduced  to  Canada  under 
the  Custom  of  Paris. 

A  Fief  which  pays  a  relief  or  mutation  fine  to  the  Crown 
on  each  change  of  proprietor  is  said  to  be  held  by  the  cus- 
toof  of  Vexin  le  Francois,  This  differs  from  the  Quintj 
inasmuch  as  it  is  only  one  clear  year's  income  of  the  Fief. 
All  owners  of  fiefs  are  in  theory  military  tenants,  and  theser- 
vices,  also  theoretical,  are  mentioned  in  the  oaths  of  fealty 
and  homage.  The  system  b  one  which  had  its  origin  in 
military  times,  and  has  survived  the  purpose  of  its  inception. 

The  rights  of  the  Seignior  are  to  be  learned  in  all  cases 
from  the  original  grant  from  the  Crown.  In  this  Province 
they  consist  principally  of  the  right  to  hold  courts,  already 
noticed ;  the  right  to  limit  the  right  to  trade  with  the  In- 
dians ;  the  right  to  grant  lands  to  be  held  of  the  Fief  m 
Roturt  at  such  annual  Cens  et  Rentes  as  can  be  procured. 
The  Cens  entitle  the  Seignior  to  a  mutation  fine  known  as 
Z/ods  et  VenteSf  which  means  one-twelfth  of  the  purchase 
money  on  a  change  of  ownership.  Another  right  is  tha 
of  Banality,  or  exclusive  Mills,  at  which  the  tenant  must 
grind  his  com,  and  for  which  he  must  pay  the  Seignior 
one-fourteenth  of  each  bushel. 

On  the  descent  of  a  Fief,  though  there  is  a  description 
of  primogeniture,  it  differs  from  that  of  England.  Each 
fief  is  divisable  into  small  portions,  and  each  portion  in  its 
turn  becomes  a  distinct  fief.  The  Grown  has  no  right  to 
refuse  as  its  vassal  any  heir  of  the  last  possessor  for  that 
part  which  by  law  he  inherits.  Besides,  on  descent  the 
division  is  not  an  equal  one  among  the  childron  of  the  de- 
ceased owner.  If  there  be  two  sons,  or  one  son  and  one 
daughter,  the  eldest  son  inherits  two-thirds  of  the  Fief, 
and  is  entitled  moreover  to  the  principal  manor-house  and 
grounds  adjoining.  Whero  more  than  two  children  succeed| 
the  eldest  son  has  only  one-half  of  the  Fief.  Among 
females  or  collaterals  there  is  no  right  of  primogeniture; 
and  in  collateral  succession,  when  there  are  males  and 
females  in  equal  degree,  the  females  do  not  inherit 

The  seignior  servant  has  no  right  to  sell  a  part  of  his  fief 
without  the  assent  of  his  seignior  dominant.  A  sale  with- 
out such  assent  may  be  made  voidL  But  this  does  not  pro 
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vent  the  Seignior  granting  arriere  Fiehy  or  Fiefs  to  hold  of 
himself,  rendering  homage  and  fealty.  This  by  the  law  is 
called  Jeu  de  Fief,  and  extends  no  farther  than  two- 
thirds  of  the  whole  Fief.  A  grant  for  a  greater  portion 
might  work  a  forfeiture. 


DIVISION     COU  RTS 


OFFICERS  AND  SUITORS. 


ANSWERS     TO     G  0  R  RE  8  PON  D  B  N  T8. 


To  Uie  Editors  of  the  Law  Journal. 

Preston,  ISth  September,  1858. 

Gentlemxn, — The  very  kind  manner  in  which  you  have  been 
pleased  to  receive  my  former  communications  on  Division 
Court  matters,  encouraf^es  me  a^in  to  bring  under  your  no> 
tice  a  certain  omission  in  the  Division  Court  Acts,  on  account 
of  which  plaintiffs  are  sometimes  debarred  from  obtaining  their 
just  claims. 

The  subject  I  refer  to  is  Books  of  Account  of  absconding 
or  concealed  debtors. 

By  the  64th  section  of  the  Division  Court  Act  of  1850,  the 
property  liable  to  seizure  under  warrant  of  attachment  is 
stated  to  be  such  as  is  liable  to  seizure  under  execution 
for  debt ;  the  89tb  section  of  the  same  Act  defines  the  goods 
and  mentions  as  exceptions  only  the  wearing  apparel  and  bed- 
ding of  such  person  and  his  family,  the  tools  and  implements 
of  his  trade  to  the  value  of  five  pounds ;  from  this  it  has  been 
inferred  that  books  of  account  are  not  exempted  from  seizure 
and  therefore  have  several  times  been  seized  under  war- 
rants of  attachment.  (And  I  may  here  remark  that  such 
seizure  in  certain  cases  has  proved  the  most  valuable  portion, 
and  been  the  means  of  causing  the  removed  or  concealed 
debtor,  to  pay  his  debt  and  release  the  books  of  account.) 
These  boolu  of  account  together  with  the  other  goods  seized, 
are  thereupon  handed  over  to  the  custody  and  possession  of 
the  Clerk  of  the  Division  Court,  who  keeps  them  until  they 
are  released  or  sold.  At  the  day  of  sale  however,  no  bid  hap- 
pens to  be  made  on  such  books,  although  they  may  contain  a 
number  of  unsettled  accounts,  and  it  being  known  that  there 
are  several  parlies  who  are  owing  the  absconded  debtor,  and 
are  prepared  to  pay,  provided  a  proper  receipt  is  given  to  them : 
yet  there  being  no  person  authorized  to  grant  such  receipt, 
such  accounts  are  not  paid  nor  the  books  sold ;  they  remain  in 
the  hands  of  the  Clerk  of  the  Division  Court,  without  being 
of  any  benefit  to  either  party.  Diff«%rent  however  it  would  be 
if  the  Division  Court  Act  authorized  pliuntiffs  to  collect  book 
accounts  of  a  debtor,  in  the  same  manner  as  they  are  authorized 
to  collect  cheques,  bills  of  exchange,  promissory  notes,  bonds, 
specialties,  or  other  secureties  for  money  seized  under  execu- 
tion for  debt ;  or  if  at  the  time  of  issuing  a  warrant  of 
attachment  out  of  a  Diyision  Court,  a  similar  warrant  against 
the  goods  and  chattels  of  such  debtor  had  been  issued  out  of 
the  Superior  Courts,  in  that  event  the  Sheriff,  under  the  Com- 
mon Law  Procedure  Act,  would  be  entitled  to  receive  from 
the  Clerk  of  the  Division  Court  all  such  eoods  and  chattels 
as  have  been  placed  in  his  custody,  belonging  to  such  ab- 
sconding, removed,  or  concealed  debtor,  and  in  that  case,  such 
book  accoonts  would  be  collected  by  due  coarse  of  law,  but  it 
is  not  often  the  case  that  writs  of  attachment  against  the 
same  person  are  issued  out  of  both  the  Superior  and  the  Di- 
yision  Courts. 

And  since  only  so  mnofa  as  will  he  necessary  to  pay  the 
claim  and  costs  is  required  to  be  collected,  it  may  in  many 
instances  be  an  easier  and  more  expeditious  matter  to  collect 
MTeiml  book  aoooants  of  an  abioonding  debtor,  thnmgh  the 


Division  Court,  than  to  collect  an  amount  due  on  a  bond  or 
mortgage ;  the  latter  may  have  been  given  for  one  large  sum, 
and  it  may  therefore  be  necessary  to  enfoee  payment  for  the 
whole  amount,  while  the  former,  t.  €.,  the  book  accounts  only 
a  portion  requires  to  be  collected  to  satisfy  the  judgment  and 
costs. 

Would  it  therefore  not  be  judicious  to  extend  the  90th  clause 
of  the  Division  Court  Act  of  1850,  so  as  to  include  also 
books  of  account  ? 

I  may  here  mention  that  I  have  several  of  such  books  of  ao- 
count  now  in  my  possession.  They  were  handed  over  to  me  as 
goods  attached  together  with  a  numl^er  of  other  articles.  All 
toe  other  articles  were  sold  in  due  course  of  law,  but  the 
books  remained  in  my  possession  for  want  of  buyers.  I  had 
several  parties  offering  to  pay  the  respective  accounts  against 
them  in  the  books,  upon  the  condition  that  I  would  give 
them  a  receipt  and  indemnify  them  against  further  claimn  on 
that  account;  not  being  authorized  to  do  so,  I  very  naturally 
declined  to  conform  to  those  conditions,  the  result  was  that 
since  the  proceeds  of  the  other  goods  did  nut  cover  the  claim, 
the  plaintiffs  did  not  get  the  full  amount  due  to  them.  And 
whttt  is  a  Clerk  to  do  with  the  books  7  Ue  has  no  authority 
to  hand  them  over  to  the  Sheriff,  unless  the  Sheriff  has  also  a 
writ  ofattachment  against  the  same  party.  By  the  66tb  section 
the  Clerk  is  bound  to  take  into  his  charge  and  keeping  all 
property  seized  under  warrant  of  attachment,  but  I  am  at  a 
loss  to  say  what  a  Clerk  eventually  is  to  do  with  such  property 
which  at  the  day  of  sale  finds  no  buyer,  merely  for  want  of  a 
certain  authority  by  which  such  property  might  be  made  very 
valuable.  The  Tlst  section  is  here  not  applicable  since  it  re- 
fers to  a  residue  which  may  remain  after  satisfying  judgment 
and  costs. 

Another  subject  on  which  I  would  beg  leave  to  make  a  few 
remarks,  is  "  Undefended  Suits**  brought  before  the  Judge 
at  the  sittings  of  the  Court. 

It  is  a  well  known  fact  that  by  far  the  greater  portion  of  the 
suits  entered  in  a  Division  Court  are  non  contested  cases ; — 
but  a  very  small  number  virtually  requires  a  decision  from 
the  judge,  and  call  into  activity  his  superior  abilities,  his  talent 
and  his  knowledge  of  the  law.  From  a  calculation  which  I 
have  made  of  several  thousand  suits,  I  find  the  following  pro- 
portion : — 

Of  150  suits  entered,  there  are  70  either  paid,  withdrawn  or 
not  served,  of  the  remaining  80  which  were  bruught  into  Court 
for  trial,  70  suits  were  undefinded,  and  only  10  defended.  Not- 
withstanding the  large  number  of  suits,  to  which  no  defend- 
ant appears,  the  Judge  is  required  to  pass  judgment  in  each 
of  them  in  open  Court,  the  names  of  parties  must  be  called 
and  then  judgment  is  rendered  by  default. 

By  this  practice  the  time  of  the  Judge  is  considerably  taken 
up,  and  since  it  is  customary  to  call  the  suits  according  to 
number,  it  frequently  happens  that  parties  to  a  contested  suit 
are  delayed  and  thereby  subjected  to  loss  of  time,  and  to  un- 
necessary expense ;  particularly  if  the  sittincs  of  the  Court 
extend  over  one  day.  Plaintiffs  in  particular  sometimes 
suffer  materially  under  the  present  practice.  Take  for  in- 
stance a  merchant  who  has  entered  a  large  number  of  book 
aoounts  for  suit,  he  is  rejiiuired  to  be  in  Court  with  his  books 
an#  with  his  witnesses  in  order  to  be  jfrepared  to  prove  his 
claims  in  case  any  defence  is  made,  he  is  not  certain  that  a 
defence  will  not  be  offered,  and  is  therefore  obliged  to  be  readj 
for  an  eventual  contest,  he  loses  his  own  time  and  that  of  his 
Clerk  as  witness,  he  may  have  ^ven  taken  out  subpoenas  for 
his  witnesses  and  thereby  increased  the  costs,  finally  his  suits 
are  called,  but  not  a  single  defence  made  or  even  if  a 
few  of  his  suits  are  contested,  he  has  no  doubt,  had  unnecess- 
ary loss  of  time  and  expense  and  incurred  costs  for  witnesses 
which  were  not  required,  though  he  was  obliged  to  incur  the 
same  in  order  to  keep  himself  on  the  safe  side.  Had  the  plain- 
tiff howofer  known  the  exaot  soits  in  which  a  defence  waa  in- 
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tended  to  be  made,  he  would  onlj  ha^e  been  required  to  prepare 
himReir  with  proof  for  those  particular  suite,  aod  thereby  saved 
himself  time  and  expense. 

These  inoonveniences  mi^ht  be  obviated  if  the  de- 
en  dan  ts  were  obliged  to  give  notice  of  defence  a  cer- 
tain time  before  the  trial  or  nearing ;  in  that  case  the  Court 
would  exactly  know  the  number  of  undefended  cases,  and  the 
calling  of  the  names  of  parties  to  suits,  as  also  the  entering  of 
judgment  on  the  same  in  open  Court,  would  amount  to  a  mere 
formality,  which  could  then  be  easily  be  dispensed  with  and  a 
more  suitable  plan  be  adopted  for  the  rendering  of  judgment 
in  such  suits.  Parties  to  contested  suits  would  not  need  to  be 
detained  until  mere  formalities  were  gone  through  with,  but 
their  suits  might  be  proceeded  with  at  once  without  interrup- 
tion. 

Would  it  therefore  not  promote  the  convenience  of  plaintiffs 
without  encroaching  on  the  privilege  of  defendants,  and  at  the 
same  time  lessen  the  present  very  arduous  duties  of  the  Judge, 
(who  is  now  requirea  almost  mechanically  to  pronounce  and 
sign  a  number  of  judgments,)  if  defendants  who  intended  to 
defend  a  suit  were  required  to  eive  to  the  Clerk  of  the  Court, 
a  certain  time  before  the  trial  or  hearing,  notice  of  such 
intended  defence,  in  a  similar  manner  as  defendants  are  at 
present  required  to  give  notice  of  set-off  or  other  statutory 
defence  by  the  43rd  section  of  the  Division  Court  Act  of  1850, 
and  that  all  such  suits  on  which  no  such  notice  is  given  should 
be  considered  as  undefended  suits,  and  the  Clerk  of  the  Court 
be  authorized,  immediately  after  court,  to  sign  judgment  on 
the  snme  for  the  amount  claimed,  and  also  in  suits  in 
which  a  confession  of  judgment  has  been  given  ;  but  that  the 
defendants  should  have  the  right  of  appeal  on  such  judgments, 
in  the  same  manner  as  they  now  have  under  the  84th  section 
of  said  act.  By  the  introduction  of  this  amendment,  one  of 
the  objections  raised  by  parties  who  are  opposed  to  having  the 
jurisdiction  of  the  Division  Courts  extended,  would  at  the  same 
time  be  overcome.  This  objection  is,  that  the  Judge  would  not 
have  time  enough  to  attend  to  all  the  suits  in  one  day  in  case  the 
jurisdiction  should  be  extended,  and  that  therefore  the  ex- 
penses of  suitors  in  the  Division  Courts  would  be  materially 
increaned  if  its  sittings  were  extended  over  one  day.  But  if 
the  Judges  were  relieved  from  attending  to  the  great  bulk  of 
undefended  suits — if  that  work  could  be  performcNl  by  another 
person,  the  Judges  then  might  employ  their  time  at  the  sit- 
tings of  the  Court  only  with  such  business  as  actually  required 
their  superior  ability,  talent,  judgment,  and  knowledge  of  the 
law,  and  the  jurisdiction  of  the  Division  Courts  might  be 
extended. 

Believe  me,  Gentlemen,  to  remain. 

Respectfully  yours. 

Otto  Klots. 

[Again  we  have  our  intelligent  correspondent  Mr.  Kloti, 
with  bis  usual  ability,  discussing  some  very  important  points 
in  the  Division  Courts  law.  He  is  not  like  many  persons  who 
selfishly  hoard  up  any  knowled^  they  possess,  for  their 
own  personal  purposes.  A  thinking  man,  and  possessing  the 
capability  of  presenting  his  ideas  in  a  clear  way,  he  contri- 
butes his  quota  of  information  for  the  general  good.  We 
should  like  to  see  other  Clerks  follow  his  example.  Wq  are 
not  prepared  to  adopt  his  view  of  the  law  in  one  or 
two  particulars,  as  set  forth  in  the  above  paper,  and  we  doubt 
the  value  of  the  remedies  proposed.  Mr.  Klots,  however,  is 
fairly  entitled  to  a  hearing,  and  his  remarks,  we  trust,  will 
elicit  further  discussion  on  the  subject.] 


lb  the  Editors  of  the  Law  Jmimal. 

London,  August  30th,  1858. 

Gentlemen, — Would  you  be  good  enough  in  your  next  issue 
if  not  troubling  you  tpo  much,  to  answer  the  following  query. 


If  "A."  becomes  ir^olvent,  and  assigns  his  stock  in  trade, 
accounts,  notes,  &o.,  ,' "  B."  for  certain  purposes  and  trusts, 
is  it  proper  for  **B."  to  sue  the  accounts  in  his  own  name  as  as- 
signee of  "A." 

By  "Addison  on  Contracts"  I  take  it  that  this  mode  of  prooe- 
dure  is  improper ;  but  at  a  recent  sittings  of  the  Division  Court 
held  here,  the  acting  Judge  held  that  it  wis  proper,  basing  his 
decision  on  some  recent  case  set  forth,  as  ne  alleged,  in  the 
U.  C.  Reports,  but  which  I  cannot  find  therein. 

I  am,  your  obedient  Servant, 

"A  Student." 

[The  assignee  of  a  mere  chose  in  action  cannot  properlj 
maintain  an  action  thereon  in  his  own  name,  and  there  is 
nothing  in  the  Division  Courts  Act  which  sanctions  the  prao* 
tice.  On  the  oontra)^,  provision  is  made  to  meet  the  case  of 
suits  in  the  name  of  parties  no  longer  interested  in  the  subject 
matter  of  the  suit. 

The  89th  section  of  the  Act  provides  amongst  other  things, 
that  **  securities  for  money  "  may  be  taken  in  execution  ;  and 
the  following  section,  90,  shows  how  such  securities  are  to  be 
dealt  with,  enacting  that  they  may  be  sued  on  by  the  plaintiff 
"  in  the  name  of  the  defendani,  or  m  the  name  of  any  person  in 
whose  name  the  defendant  might  have  sued  for  the  recovery, 
Ac,"  and  *'  that  it  shall  not  be  competent  for  the  defendant  m 
the  original  cause  to  discharge  such  suit  in  any  way  without 
the  consent  of  the  plaintiff  or  of  the  Judge."  And  the  Divisioa 
Court  Rule,  No.  19,  requires  this  cautionary  notice  in  suits 
brought  in  the  name  of  a  party  not  beneficially  interested. 

"  The  defendant  is  informed  and  cautioned  that  A.  B.  (the 
beneficial  plaintiff )  only  has  power  to  dischar^  this  suit,  the 
subject  matter  of  this  suit  having  been  seized  m  execution." 

With  all  respect  for  the  acting  Judge  in  London,  we  must 
think  that  he  was  wrong  in  allowing  the  suit  to  proceed 
in  the  name  of  the  assignee  if  the  objection  was  taken.  We 
are  aware  of  no  case  in  our  own  Courts  upon  which  a  decision 
permitting  the  assignee  of  an  ordinary  chose  in  action  to 
sue  in  his  own  name  could  be  based.  The  right  is  recognized 
without  limit  in  all  the  Courts  of  the  State  of  New  lork, 
where  it  has  produced  much  complication  and  confusion. 

We  would  be  sorry  to  see  such  a  rule  established  in  any  of 
our  Courts.  The  Law  in  this  particular  is  administered  accor- 
ding to  our  notion  of  it  in  all  the  Division  Courts  of  which  we 
have  personal  knowledge,  and  we  notice  that  Judge  Go  wan, 
in  his  Analytical  Index  to  the  D.  C.  Law,  gives  a  special  head- 
ing to  "  Choses  in  action." 

It  is  possible  that  our  correspondent  may  have  mistaken  the 
Judge's  ruling.  If  the  case  was  styled  "  A.  B.  assignee  of  C. 
D.  or  £.  F.,"  the  Judge  on  the  olyection  being  taken  would 
probably  at  once  amend  by  striking  out  the  words,  **  A.  B.  as- 
signee of."  Or  if  no  objection  was  taken  by  the  defendant, 
the  Judge  would  not  be  called  upon  himself  to  except  to  the 
form  of  the  proceeding.] — Ena.  L.  J. 


To  the  Editors  of  the  Law  Journal, 

YiiNNA,  Sept  4, 1858. 

GBNTlBtfiK, — ^Yoa  will  oblige  by  answering  the  following 
question,  in  your  next  issue. 

Under  the  Division  Courts  Act  (judgment  summons)  a  Judge 
has  it  in  his  power  to  commit  a  debtor  to  the  common  gaol, 
&c.    Will  the  new  Act  of  22nd  Vic.  cap.  96,  affect  the  above? 

Yours,  &o., 

Simper  Idem. 

[The  new  law  for  the  abolition'of  arrests  in  certain  oases 
does  not  touch  the  Judgment  Summons  sections  in  the  Divi- 
•tion  Courts  Act.  The  22  Vic.  cap.  96,  relates  only  lo  the 
Superior  Courts,  including  the  County  Courts,  and  to  actions 
therein.  The  first  section  alone  has  general  application,  and 
reads  thus:  "After  the  Ist  September,  1858,  no  person  shall 


1858.] 
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be  arrested  upon  metne  or  final  process^*'  (terms  obviously 
relating  to  process  of  the  Superior  Courts,  capias^  ca  sas,  &c.) 
in  any  civil  action  in  any  of  her  Majesty's  Courts  in  Upper 
Canada  (these  are  terms  inapplicable  to  the  Division  Courts, 
and  including  only  the  C(y rts  of  Common  Law,  the  Courts  of 
Chancery,  and  the  Countf  Courts),  except  in  the  cases  and  in 
ike  manner  hereinafter  provided  for,"  The  act  then  prescribes 
the  mode  in  which  a  Judge's  order  may  be  obtainea  for  writs 
of  capias  and  ca  sas  from  the  Superior  Courts  ;  and  there  can 
be  no  color  of  ground  for  supposing  that  the  letter  of  the  act 
touches  the  judgment  summons  clauses  in  the  Division  Courts 
Act.  The  provision  referred  to  relate  to  arrests  for  debt ;  the 
provisions  of  the  Division  Courts  Act  to  punishment  ior fraud. 
The  principle  is  essentially  different. — £ds.  L.  J.] 


MANUAL    ON    THE    OFFICE    AND    DUTIES   OF 
BAILIFFS    IN    THE    DIVISION    COURTS. 


(^For  the  Law  Journal, — By  V .) 

[CONTINUED  FROai  PAOB  205,  VOL.  lY.] 


Should  it  happen  that  a  Bailiff  having  a  ground  of  defence 
either  under  the  107th  section  of  the  Division  Courts  Act, 
or  under  the  24th  section  of  the  Division  Courts  Extension 
Act,  has  omitted  from  some  cause  to  give  the  notice  re- 
quired to  enable  him  to  avail  himself  of  such  defence,  he 
may  apply  for  an  adjournment  to  enable  him  to  do  so  under 
the  26th  section  of  the  Extension  Act,  which  empowers  the 
Jud^e  holding  any  Division  Court  if  he  think  it  conducive 
to  the  ends  of  justice  to  adjourn  the  hearing  of  any  cause 
in  order  to  permit  either  party  to  ^'  serve  or  give  any  notice 
which  may  be  necessary  to  enable  such  party  to  enter  more 
fully  on  his  defence  upon  such  conditions  as  to  the  payment 
of  costs,  admission  of  evidence,  or  other  equitable  terms  as 
to  him  may  seem  meet.'^ 

In  addition  to  the  protection  already  spoken  of  in  respect 
to  actions  brought  against  Bailiffs  for  acts  done  in  the  per- 
formance of  their  duty,  a  valuable  one  under  the  107th 
section  remains  to  be  noticed.  It  is  that  the  plaintiff  shall 
not  recover  in  any  action  if  tender  of  sufficient  amends  shall 
have  been  made  before  such  action  brought,  or  if  after  action 
brought  a  sufficient  sum  of  money  shall  be  paid  into  Court 
with  costs,  by  or  on  behalf  of  the  defendant." 

First,  as  to  defence  of  tender  of  amends  before  action 
brought. 

Where  an  officer  finds  that  he  has  acted  illegally,  as  by  a 
a  seizure  of  a  third  party's  property,  (which  of  course  he 
should  give  up  as  soon  as  he  discovers  his  error),  or  the 
like,  he  ought  at  once  to  take  the  precaution  of  tendering  to 
the  party  injured,  a  sum  of  money  amply  sufficient  to  make 
amends  lor  the  trespass  or  wrong  committed,  that  such  party 
may  have  no  excuse  for  bringing  an  action. 

In  making  the  tender  care  should  be  taken  to  produce 
the  cash,  and  the  offer  should  be  unconditional  and  unquali- 
fied, or  in  all  probability  it  would  be  held  to  be  no  legal 
tender.  It  is  not  always  easy  to  determine  what  would  be 
an  adequate  sum  to  compensate  the  party,  but  it  is  better  in 
this  particular  to  be  on  the  safe  side,  and  tender  something 
beyond  what  would  make  amends  for  the  illegal  act  and  iu 
consequences  to  the  party  injured.  An  officer  himself  may 
have  an  independent  private  claim,  or  note  or  account 
against  the  party  and  think  it  will  be  sufficient  to  propose 


to  credit  the  sum  offered  by  way  of  amends  on  such  claim  ; 
or  if  the  note  or  account  is  insufficient  for  the  purpose  to 
tender  a  part  and  the  note  or  account  for  the  residue ;  but 
thiH  is  not  a  good  tender,  for  as  before  mentioned  the  amount 
must  be  offered  in  cash.  If  an  action  is  brought  after  tender 
made,  the  amount  offered  should  be  paid  into  Court  (actions 
in  the  Division  Court  are  now  referred  to)  and  a  notice  of 
defence  under  the  Statute  in  the  form  before  given  should 
be  served  by  the  defendant,  inserting  specially  '*  that  before 
this  action  was  brought  sufficient  amends  were  tendered  by 
him  to  the  Plaintiff  for  the  matter  alleged  against  him  in  the 
Plaintiff's  claim,  and  that  the  amount  so  tendered,  viz., 

£ ,  hath  been  paid  to  the  Clerk  of  the  (?ourt  for  the 

plaintiff."  The  defendant  must  be  prepared  to  prove  at 
the  trial  the  fact  of  tender,  should  the  plaintiff  proceed  with 
the  action.  Unless  the  plaintiff  be  able  to  prove  a  claim  ex- 
ceeding the  amount  tendered  he  cannot  recover  in  the 
action.  It  may  be  observed  in  addition,  that  although  a 
a  party  may  in  the  first  instance  refuse  to  accept  the  sum 
tendered,  yet  if  he  alter  his  mind  at  anytime  before  action 
commenced,  and  state  to  the  officer  that  he  is  willing  to 
accept  in  satisfaction  the  sum  previously  offered,  and  the 
officer  does  not  pay  him,  the  legal  benefit  of  the  previous 
tender  is  lost. 

Payment  info  Court. — On  this  point  there  is  little  to  be 
said  If  an  officer  has  not  tendered  amends  and  an  action 
is  commenced  against  him,  and  there  is  no  defence  to  the 
same  he  should  pay  into  Court  a  sum  sufficient  to  cover  the 
utmost  claim  that  can  be  proved  against  him,  with  the  costs 
up  to  the  time  of  such  payment,  and  give  notice  similar  to 
tbat  in  case  of  tender  of  amends  to  the  plaintiff,  leaving  him 
to  proceed  for  any  further  elaim  on  his  part. 

As  a  practical  suggestion  we  would  recommend  officers 
on  claims  against  them  for  unascertained  damages,  to 
lay  the  matter  before  one  or  two  disinterested  and  respec- 
table neighbours,  ask  their  opinion  as  to  the  amount  of 
damages  sustained,  and  then  tender  and  pay  into  Court 
something  more  than  the  amount  they  fix,  and  afterwards 
call  them  if  required  as  witnesses  at  the  trial. 


THE   MAGISTRATE'S    MANUAL. 


BT  A  BARRISTRRr AT-LAW  — (Ooptrioht  Rbbkrtid.) 
[Qmtmued  from  pa^  20e»  Vol.  IV.] 


v.— Hearing  or  Investigation. 

Form  of  statement  of  Accuaed. — Whatever  the  accused 
afler  being  cautioned  as  already  mentioned,  chooses  to  state, 
should  be  taken  down  in  writing,  and  his  statement  may  be 
in  the  following  form  i"^ 

Province  of  Canada,  {Countif  or  United  Counties,  or  as  the  ease 
may  be)  of  — 

A.  B.  stands  charged  before  the  undersigned,  (one)  of  Her 
Majesty's  Jostioes  of  the  Peace,  in  and  for  the  (County  or  United 

Counties,  or  as  the  ease  may  be)  aforesaid,  this day  of in 

the  year  of  our  Lord ,  for  that  the  said  A.  B.,  on  - — '- ,  at 

y  ^e,  as  m  the  caption  of  the  depositions ;)  And  the  said  charge 

being  read  to  the  said  A.  B.  and  the  witnesses  for  the  prosecution 
C.  D.  and  E.  F.  being  severally  examined  in  his  presence,  the  said 
K.  B.  is  now  addressed  by  me  as  follows ;  «*  Having  heard  the 
efidenoe,  do  yoa  wish  to  say  anything,  in  answer  to  the  charge  ! 

*  16  Vic.  c.  179,  Sch.  N. 
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You  are  not  obligejl  to  say  anything,  unleBS  jou  desire  to  do  bo  ; 
but  whatever  you  say  will  be  taken  down  in  writing,  and  may  be 
given  in  evidence  against  yon  at  your  trial.'*  Wbereupon  the  said 
A.  B.  saith  as  follows:  (Here  ttate  wkaUoever  the  prisoner  may  say , 
and  in  his  very  words  <is  nearly  as  possible.  Get  him  to  sign  if  he 
wiU,) 

A.  B. 

Taken  before  xne,   at ,    the    day  and  first  year  aboye 

mentioned. 

J.  S. 

Statement  not  to  he  Sworn — ^The  statement  when  taken 
is  to  he  signed  by  the  magistrate,  and  by  the  accused  if  he 
is  willing  to  do  so.  But  whether  signed  by  the  accused  or 
not,  it  must  appear  upon  the  face  of  the  statement,  that  the 
accused  has  not  been  sworn.  Where  the  statement  con- 
cluded, "taken  and  «trar;i  before  me,"  it  was  rejected  when 
tendered  as  evidence,  though  the  words  "  and  sworn'^  had 
been  inadvertently  inserted.* 

Witnesses  for  defence, — ^It  is  for  the  prisoner,  his  attor- 
ney or  counsel  to  decide  whether  it  is  advisable  at  a  preli- 
minary investigation  before  a  magistrate  to  call  witnesses 
for  the  defence.  If  a  commitment  be  probable,  it  might 
be  well  to  advise  the  accused  to  withhold  his  defence  until 
the  trial  in  the  Superior  Court,  so  aa  to  avoid  the  risk  of 
needlessly  prejudicing  his  case.  This,  however,  is  matter 
of  discretion  for  the  prisoner  and  not  for  the  magistrate. 
If  the  prisoner,  his  counsel  or  attorney  has  grounds  to 
believe  that  he  can  satisfy  the  magistrate  of  his  innocence, 
and  so  either  procure  his  discharge  or  admission  to  bail,  he 
will  of  course  call  witnesses.  When  he  docs  call  witnesses 
their  depositions  are  to  be  taken  down  in  writing  in  the 
same  manner  as  those  for  the  prosecution.  So  the  prose- 
cutor may  in  like  manner  cross-examine  the  witnesses  for 
the  defence  whenever  their  evidence  in  chief  is  finished. — 
(Stone's  Petty  Sessions,  276). 

Remanding  Prisoner. — If  from  the  absence  of  witnesses 
or  from  any  other  reasonable  cause  it  become  necessary  or 
advisable  to  defer  the  examination  or  further  examination 
of  witnesses  for  any  time,  the  magistrate  may  by  warrant 
from  time  to  time  remand  the  accused.  The  remand  may 
be  for  such  time  as  the  magistrate  in  his  discretion  shall 
deem  reasonable,  not  exceeding  eight  clear  days  at  any  one 
time.  If  the  remand  be  for  a  period  not  exceeding  three 
clear  days,  the  magistrate  may  verbally  order  the  constable 
to  continue  to  keep  the  accused  in  his  custody  and  to  bring 
him  before  himself  or  such  other  magistrate  as  may  be 
acting  at  the  time  appointed  for  continuing  the  examina- 
tion. In  all  cases  the  magistrate  has  power  to  order  the 
accused  to  be  brought  before  him  or  before  any  other 
magistrate  of  the  same  territorial  division  at  any  time  before 
the  expiration  of  the  time  for  which  the  remand  is  made,  f 

Form  of  Warrant  remanding  accused, — ^When  a  war- 
rant to  remand  is  necessary,  it  may  be  in  this  form  : — 

Provinoe  of  Canada,  {Cottnty  or  United  Counties,  or  as  the  ease 
may  be)  of . 

To  all  or  any  of  the  Gonstablea  or  other  Peaoe  Officers  in  the 

said  ( County  or   United  Counties,  or  as  the  ease  may  be)  of , 

and  to  the  keeper  of  the  (Common  Oaol  or  Lock-up  JBouse)  at 

in  the  said  (County,  ^e.,)  of . 

Whereas  A.  B.  was  this  day  charged  before  the  undersigned 

*  Rex  V.  Rivers,  7  C.  &  P.  177. 
t  16  Tic,  cap.  179,  see.  18. 


(one)  of  Her  M treaty's  Justices  of  the  Peace  in  and  for  the  said 

( County  or  United  Counties  or  as  the  case  may  be)  of ,  for  that 

( j'c,  cu  in  the  Warrant  to  apprehend),  and  it  appears  to  (me)  to  be 
necessary  to  remand  the  said  A.  B. ;  Th^se  are  therefore  to  com- 
mand you  the  said  Constables  or  Peace  Officers,  or  any  one  of  you 
in  Her  Majesty's  name,  forthwith  to  ^nvey  the  said  A.  B.  to  the 

(Common  Gaol  or  Lock-up  House)  aF ,  in  the  said  (County, 

j'c.,),  and  to  deliver  him  to  the  Keeper  thereof,  together  with  this 
Precept ;  and  I  hereby  command  yon  the  said  Keeper  to  receive 
the  said  A.  B.  into  your  custody  in  the  said  [Common  G<»ol  or 

Lock-up  House,)  and  there  safely  keep  him  until  the day  of 

(instant),  when  I  hereby  command  you  to  have  him  at , 

at o'clock  in  the  (fore)  noon  of  the  same  day  before  (me)  or 

before  some  other  justice  or  Justices  of  the  Peace  for  the  said 
(County  or  United  Counties,  or  as  the  case  maybe,)  aamay  then  be 
there,  to  answer  further  to  the  said  charge,  and  to  be  further  dealt 
with  according  to  law,  unless  yon  shall  be  otherwise  ordered  in 
the  mean  time. 

Given  under  my  Hand  and  Seal,  this day  of ,  in  the 

year  of  our  Lord, ,  at  ,  in  the  (County,  ^c.)  of 

aforesaid. 

J.  8.       [l.  8.] 

Admitting  accused  to  hail  instead  of  remanding  him, — 
The  magistrate  may  in  his  discretion  instead  of  remanding 
the  accused  to  prison  until  the  day  fixed  for  further  exam- 
ination, admit  him  to  bail  in  the  meantime.  The  accused 
may  in  such  case  be  discharged  upon  entering  into  a  recog- 
nisance with  or  without  sureties  in  the  discretion  of  the 
magistrate.  The  condition  of  the  recognizance  will  be  for 
the  appearance  of  the  accused  at  the  time  and  place  ap- 
pointed for  the  continuance  of  the  examination."*^ 

TOEM   or    BBOOONIZANCK. 

f  Province  of  Canada,  (County  or  United  Counties  or  as  the  ease 
may  be)  of . 

Be  it  remembered.  That  on  the  — —  day  of ,  in  the  year  of 

our  Lord ,  A.  B.  of     ■     ,  (laborer),  L.  M.  of ,  (grocer), 

and  N.  0.  of ,  (butcher),  personally  came  before  me,  (one)  of 

tier  Majesty's  Justices  of  the  Peace  for  the  said  (County  or  United 
Counties,  or  as  the  case  may  be),  and  severally  acanowledged  them- 
selves to  owe  to  our  Lady  the  Queen  the  several  sums  fbllowing, 

that  is  to  say :  the  said  A.  B.  the  sum  of ,  and  the  said  L. 

M.  and  N.  0.  the  sum  of ,  each,  of  good  and  lawful  money  of 

this  Province,  to  be  made  and  levied  of  their  several  goods  and 
chattels,  lands  and  tenements  respoctively,  to  the  use  of  our  said 
Lady  the  Qneen,  Her  Heirs  and  Successors  if  he  the  said  A.  B. 
fail  in  the  condition  endorsed. 

Tnken  and  acknowledged  the  day  and  year  first  above  mention- 
ed, at before  me.  J.  S. 

CONDITIOH. 

The  condition  of  the  within  written  Recognizance  is  such,  that 

whereas  the  within  bounden  A  B.  was  this  day  (or  on last 

past)  charged  before  me  for  that  (^c,  as  in  the  Warrant) :  And 
whereas  the  examination  of  the  Witnesses  for  the  prosecution  fn 

this  behalf  is  adjourned  until  the day  of (instant)  ;    If 

therefore  the  said  A.  B.  shall  appear  before  me  on  the  said 

day  of (instant),  at o'clock  in  the  forenoon,  or  before 

such  other  Justice  or  Justices  of  the  Peace  for  the  said  (County 

or  United  Counties)  of (as  the  ease  may  be)  as  may  then  be 

there,  to  answer  (further)  to  the  said  charge,  and  to  be  further 
dealt  with  according  to  law,  then  the  said  Recognizance  to  be  void, 
or  else  stand  in  AiU  force  and  virtue. 

Notice  of  Recognizance, — As  usual  when  a  recognizanoe 
is  taken,  the  magistrate  should  give  to  the  actsused  and  his 
sureties  a  notice  thereof  which  may  be  in  this  form : — 

Province  of  Canada,  (County  or  United  Counties,  or  as  the  ease 
may  be)  of . 


*  16  Vic.  cap.  179,  sec.  18. 
t  lb.  Bohedule,  Q.  2. 
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Take  notice  that  yoa  A.  B.  of ,  are  bound  in  the  sum  of 

and  your  Sureties  L.  M.  and  N  0.   in  the  sum  of ,  each 

that  you  A.  B.  appear  before  me  J.  S.,  one  of  Her  Majesty's  Jus- 
tices of  the  Peace  for  the  ( County  or  United  Countiet,  or  (U  the 

eate  may  bt)  of ,  on  the  — •  day  of {instant,)  at 

o'clock  in  the  (/ore)  noon,  at ,  or  before  such  other  Jus- 
tice or  Justices  of  the  same  ( County  or  United  Countiet  or  as  the 
case  may  be)  as  may  be  then  there,  to  answer  {further)  to  the 
charge  made  against  you  by  C.  D.,  and  to  be  further  dealt  with 
according  to  law ;  and  unless  you  A.  B.  personally  appear  accord- 
ingly* the  Recognisances  entered  into  by  yourself  and  Sureties 
will  be  forthwith  levied  on  you  and  them. 

Dated  this day  of ,  one  thousand  eight  hundred  and 

J.  S. 

Proceedings  upon  breach  of  recognizance. — Should  the 
accused  not  appear  at  the  time  and  place  mentioned  in  the 
recogizance,  the  magistrate  or  any  other  magistrate  who 
may  then  and  there  be  present  may  certify  upon  the  back 
of  the  recognizance  the  non-appearance,  and  transmit  the 
recognizance  itself  to  the  County  Crown  Attorney  for  the 
territorial  division  within  which  the  recognizance  was 
taken.  Thereupon  the  recognizance  may  be  proceeded 
upon  in  like  manner  as  other  recognizances.  The  certifi- 
cate is  to  be  deemed  sufficient  prima  facie  evidence  of 
Don-appearance.* 

Form  of  Certificate, — ^The  certificate  may  be  in  this 
form : — 

I  hereby  certify  that  the  said  A  B.  hath  not  appeared  at  the 
time  and  place,  in  the  above  condition  mentioned,  but  therein  hath 
made  default,  by  reason  whereof  the  within  written  Recognisance 
is  forfeited.  J.  S. 

Order  of  proceedings  before  a  Magistrate, — To  prevent 
confusion  on  a  preliminary  investigation,  the  following  sum- 
mary of  the  order  of  proceedings  may  be  given : — 

1st.  Prosecutor's  attorney  to  open  case. 

2nd.  Deposition  of  prosecutor's  witnesses  taken. 

3rd.  Accused  invited  at  the  close  of  each  witness'  exami- 
nation, to  put  questvons  to  the  witness,  such  cross-examina- 
tion being  distinguished  in  the  deposition  from  the  exami- 
nation in  chief. 

4th.  When  case  for  prosecution  completed,  depositions 
to  be  read  over  to  and  signed  by  witnesses. 

6th.  Attorney  of  accused  to  address  the  bench,  if  case 
for  proscution  be  completed,  or  if  not  completed  and  re- 
mand intended,  to  state  his  objections  to  a  remand. 

6th.  If  evidence  insufficient,  the  accused  to  be  discharged 

7th.  If  evidence  incomplete,  the  accused  to  be  remanded 
or  bailed  to  a  future  day. 

8th.  If  evidence  sufficient  and  case  completed,  deposi- 
tions to  be  read  over  to  the  accused. 

9th.  Magistrate  to  caution  accused. 

10th.  Statement  of  aocused  to  be  taken  down  and  read 
over  to  him. 

11th.  Witnesses  of  accused  (if  any)  to  be  heard  and 
their  depositions  taken. 

12th.   Cross-examination  of  witnesses  for  accused. — 
(Oke's  Magistrate's  Synopsis,  659). 

*  16  IHo.,  cap.  179,  Sec.  18. 


COMPETITION  OF  LAW  AND  EQUITY. 


Mr.  Atherton's  Bill  for  the  amendment  of  the  Common 
Law  Procedure  Act  was-  probably  suggested  by  the  fear 
that  Equity,  as  improved  by  the  Bill  of  the  Solicitor-Gen- 
eral, would  become  a  dangerous  rival  of  Common  Law. 
Yet  this  very  Bill  is  a  most  unmisteakable  proof  of  the 
tendency  towards  a  fusion  of  law  and  equity.  It  does  not, 
indeed,  add  to  the  equitable  jurisdiction  of  the  Courts  at 
Westminister,  but  it  proposes  to  transform  the  whole  com- 
mon law  machinery  into  the  likeness  of  the  Court  of  Chan- 
cery. Our  own  belief  has  long  been,  that  the  improvement 
of  our  Courts  will  gradually  lead  to  an  absolute  identifica- 
tion of  the  two  rival  judicial  systems  which  now  exist,  and 
that  this  can  only  be  effected  by  the  absorption  of  the  narrow- 
er in  the  larger  system,  and  by  the  acknowledgment  in  all 
courts  of  the  rights  and  the  principles  which  have  developed 
and  established  by  the  Chancellor's  equitable  jurisdiction. 
But,  if  the  change  is  to  be  successful,  it  must  be  brought 
about  by  the  gradual  infusion  of  equitable  principles  into  the 
common  law  courts,  not  by  any  sudden  attempt  to  convert 
machinery  devised  for  one  purpose  into  the  very  different 
organisation  which  has  grown  up  on  a  different  fouidation. 
Mr.  Atherton's  Bill  jumps  over  fast  at  the  final  result.  It 
grapples  with  none  of  the  difficulties  of  the  case,  but  leaves 
everything  to  be  worked  out  by  a  staff  of  judges,  who  havo 
not  hitherto  shown  much  alacrity  in  adopting  the  enlarged 
principles  of  courts  of  equity. 

The  actual  position  of  the  law  by  which  the  procedure  of 
the  common  law  courts  is  regulated  is  a  curious  illustration 
of  this.  Equitable  pleas  are  allowed ;  but,  by  some  means 
or  other,  a  defence  which  would  certainly  succeed  before  a 
Vice-Chancellor  more  often  than  not  breaks  down  when 
urged  in  the  uncongenial  atmosphere  of  Westminister  Hall. 
The  failure  is,  no  doubt,  partly  due  to  the  fact,  that  the 
precise  and  scientific  theory  of  pleading,  which,  after  its 
wretched  failure  under  the  strict  regime  of  the  ''New 
Rules,' '  has  still  been  retained  in  a  modified  and  we  be- 
lieve a  merely  transitional  shape,  is  wholly  unsuited  to 
the  larger  and  more  liberal  doctrines  of  courts  of  equity. 
When  certain  specific  facts  give  settled  defined  rights,  it  is 
possible  to  bring  a  quarrel  to  definite  issues  of  law  and  fact. 
But  how  is  pleading  be  of  any  use  where  the  question  is, 
whether  a  series  of  dealings  are  or  are  not  consistent  with  good 
faith,  or  whether  the  circumstances  are  such  as  to  justify 
the  court  in  exercising  a  discretionary  power  of  granting  an 
injunction  on  terms,  or  a  decree  for  specifying  performance? 
The  extension  of  4te  law  so  as  to  embrace  all  equity  y  which 
we  look  to  see  at  some  future  time,  must  be  preceded  by 
the  adoption  of  the  system  of  pleading  at  large,  which, 
however  wanting  in  theoretical  precision,  is  found  to  work 
so  satisfactorily  in  courts  of  equity.  The  object  of  all 
pleading  is  only  this,  to  secure  that  every  case  shall  be 
tried  on  the  merits.  Now,  we  assert,  without  fear  of  con- 
tradiction, that  every  case  in  Chancery  is  now  debided  on 
the  merits.  Let  the  pleader  be  as  clusmy  as  he  may,  he 
really  cannot  imperil  his  client's  interests  by  his  want  of 
skill.  Under  the  common  law  system,  it  used  to  be  rather 
the  exception  than  the  rule  for  a  case  to  be  decided  purely 
on  the  merits.  At  least,  as  often  as  not,  what  the  Courts 
determined  by  elaborate  judgments  was  whether  Mr.  A.  or 
Mr.  B.  was  the  better  pleader,  not  whether  plaintiff  or  de 
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fendaDt  had  the  better  right.  Modem  changes  have  cnor- 
mouslj  diminished  this  evil,  and  have  done  so  just  in  pro- 
portion as  the  oldest  strictness  of  pleading  has  been  aban- 
doned. But  the  evil  is  not  jet  quite  eradicated,  and  nevei 
will  be  so  until  the  innovations  reach  the  goal  to  which 
they  have  been  long  tending,  in  the  absolute  abandonment 
of  special  pleading.  Partly  from  the  want  of  harmony  be- 
tween this  system  and  the  doctrines  of  equity,  and  partly 
from  the  reluctance  of  the  bench  to  adapt  itself  to  new  ideas, 
the  large  equitable  jurisdiction  given  to  the  courts  of  law 
has  produced  much  less  benefit  than  was  expected  from  it. 
This  is  the  ground  of  Mr.  Atherton's  proposed  amend- 
ments. Let  us  examine  the  mode  in  which  he  attempts  to 
remedy  this  mischief,  and  sec  whether  it  is  likely  to  lead  to 
happier  results. 

The  Common  Law  Procedure  Act  of  1854  enacted  that 
in  all  casts  of  breach  of  contract,  or  other  injury,  on  which 
an  action  for  damages  could  be  maintained,  the  Court  might 
issue  a  writ  of  injunction;  and  that  in  any  action,  except 
replevin  and  ejectment,  a  writ  of  mandamus   might   be 
claimed  to  enforce  the  fulfilment  of  any  duty  in  which  the 
plaintiff  was  interested.     The  judges  have  not  exercised 
the  power  very  freely,  and  the  present  Bill  seeks  to  change 
this  disposition  by  re-enacting  the  same  clauses  in  different 
words,  the  only  alteration  being  that  the  power  is  to  extend 
to  all  cases  where  a  court  of  equity  would  have  jurisdiction 
which  ppictically  repeals  the  restriction  as  to  replevin  and 
ejectment,  but  in  other  respects  leaves  the  law  much  where 
it  was.     If  the  judges  were  likely  to  obey  a  second  mandate 
of  the  Legislature  in  a  different  spirit  from  that  in  which 
ihey  received  the  first,  there  might  be  some  use  in  repeat- 
ing the   enactments  which  have  hitherto  proved  so  ineffec- 
tual.    The  third  and  fourth  clauses  of  Mr.  Atherton's  Bill 
are  very  different  in  their  tenor.     The  third  clause  says 
almost  in  so  many  words,  that  a  court  of  law  is  henceforth 
to  give  the  same  relief  as  the  Court  of  Chancery,  and  to 
make  and  enforcehe  same  decrees,  and  exercise  the  same 
powers.     Now  we  venture  to  submit,  that  a  general  direc- 
tion of  this  kind  must  prove  a  failure.     If  equity  jurisdic- 
ion  can  be  grafted  on  to  law  it  will  grow  there  ;  but  simply 
to  issue  an  edict  that  the  Common  Pleas  or  the  Exchequer 
is  henceforth  to  be  a  Court  of  Chancery,  and  is  to  work  out 
the  new  duties  as  well  as  it  can,  is  to  pave  the  wayfor  one 
of  two  results.      Either  the  jurisdiction  will  be   tacitly 
dropped,  or  the  whole  equity  system  will  be  corrupted  by 
being  thrown  bodily  into  the  hands  of  courts  and  oflBcerp 
uttterly  unprepared  by  any  previous  assosiation  for  the  ad- 
ministration of  this  class  of  business.     Bit  by  bit  the  com- 
mon law  courts  may  be  inoculated  with  equity.     But  there 
is  more  haste  than  good  speed  about  Mr.  Atherton's  pro- 
ject.    The  fourth  clause  curiously  illustrates  the  absurdities 
which  are  involved  in  this  crude  and  sweeping  method  of 
reform.     It  actually  directs  a  court  of  law,  in  certain  ac- 
tions of  ejectment,  to  restrain  the  setting  up  of  the  legal 
title  as  a  court  of  equity  now  does.     It  is  intelligible  that 
a  court  which  recognizes  trusts  should  restrain  the  setting 
up  in  another  court  which  refuses  to  acknowledge  equitable 
estates  of  a  title  not  equitably  good.     But  what  cap  sur- 
pass the  absurity  of  a  Court  issuing  an  injunction  against 
the  production  of  particular  evidence  before  itself?     The 


double  courts  acting  on  diverse  principles.  But  to  perpe- 
tuate the  sham  conflict,  when  the  whole  jurisdiction  is 
merged  in  one  tribunal,  is  the  most  whimsical  contrivance 
that  ever  was  dreamed  of.  If  courts  of  law  are  to  adopt 
the  doctrines  of  equity,  let  them  regard  the  real  beneficial 
interests  brought  before  them,  a  course  which  must  lead 
to  the  abolition  of  the  privileges  of  the  legal  estate.  But, 
to  say  that  a  Court  is  to  do  violence  to  itself,  and  exclude 
the  hct  of  an  outstanding  estate,  because,  if  admitted,  it 
would  not  know  how  to  give  precedence  to  an  equitable  in- 
terest, is  to  establish  a  system  of  fictions  far  exceeding  in 
absurity  the  old  myth  of  John  Doe  and  Richard  Roe. 

The  machinery  clauses  of  the  Bill  are  framed  in  the  same 
happy  disregard  of  the  real  exigencies  of  the  case.  Masters 
of  the  Queen's  Bench  and  other  courts  are  straightway  to 
become  chief  clerks,  just  as  judges  are  to  become  Vice- 
chancellors  ;  but  no  provisions  are  inserted,  or  appKrently 
thought  about,  to  harmonise  these  new  functions  with  the 
unaccommodating  rigidity  of  common  law  pleading  and 
practice.  The  judges  are  to  do  all  this  by  orders  as  well  as 
they  can ;  and,  as  their  eiperience  lies  wholly  in  another 
field,  they  will  not  be  very  grateful  to  Mr.  Atherton  for  the 
task  he  wishes  to  cast  upon  them. 

The  end  and  object  of  this  bit  of  legislation  is  undeniably 
good,  but  many  a  cautious  step  and  much  thoughtful  labour 
must  intervene  before  the  goal,  which  Mr.  Atherton  is  so 
eager  to  reach,  can  be  arrived  at,  without  some  lamentable 
disasters  on  the  road. — Solicitor's  Journal, 


LAW  AND  POLITICS. 


Jurisprudence,  next  to  the  moral  law,  is  the  noblest 
branch  of  that  general  law  "  whose  seat  is  in  the  bosom  of 
God  and  whose  voice  is  the  harmony  of  the  world."  One 
of  the  oldest  of  the  sciences,  we  behold  in  it  an  aggregate 
uf  the  wisdom  and  experience  of  ages ;  and  viewed  in  its 
relations  to  the  interests  of  society  it  yields  only  to  theology 
in  importance.  Presenting  itself  as  the  proudest  achieve- 
ment of  the  human  intellect  it  forms,  in  its  latest  and  most 
sublime  development,  a  theme  for  study  worthy  of  the  lofti- 
est powers,  and  requiring  the  earnest  application  of  aU  who 
would  master  its  intricacies. 

He  who  approaches  the  study  of  the  law  with  the  inten- 
tion of  becoming  one  day  an  expounder  of  it,  sets  for  himself 
a  task  which  will  lay  all  of  his  resources  under  contribution. 
He  commits  himself  to  a  struggle  which,  if  pursued  faith- 
fully to  the  end,  will  allow  none  of  his  forces  to  lie  by  in 
reserve.  If  he  have  a  just  sense  of  the  responsibility  of  the 
office  to  which  he  aspires,  the  amount  of  labor  to  be  per- 
formed before  he  can  conscienctously  say  that  he  is  fitted  to 
exercise  its  duties,  appears  almost  Herculean.  No  end  of 
crabbed  technicalities,  precise  definitions,  dry  formulas,  and 
abstract  principles  must  be  mastered  before  he  reaches 
even  the  door  of  the  treasure-house  that  encloses  its  mys- 
teries. 

But  suppose  him  to  have  mastered  these,  and  entered 
upon  the  practice  of  the  law.  Is  his  work  done  ?  Can  he 
now  say,  ^*  Soul  take  thine  ease  ?  "  Far  from  it.  He  has 
now  become  the  professed  votary  and  sworn  interpreter  of 


a  science  which  demands  a  more  profound  investigation 
whole  system  of  injunctions  is  the  consequence  of  our  and  unwavering  attention  than,  perhaps,  any  other.     Sur- 
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rounded  by  clients  whose  property,  honor,  nay,  perhaps  life 
oven,  depend  upon  him,  his  study  and  application  becomes, 
or  should  beoome,  only  the  closer  and  more  anxious.  The 
reading  of  a  thorough-paced  advocate,  one  ready  for  every 
emergency,  is  almost  unlimited — a  life  time  is  scarcely  suf- 
ficient for  its  requirements. 

The  labor  of  the  lawyer  being  so  vast,  his  profession  so 
elevated,  must  not  thil  "  dabbling  in  politics,"  which  has 
of  late  years  beoome  so  common,  interfere  seriously  with 
his  duties?  The  celebrated  pulpit  orator,  Heniy  Ward 
Beecher,  in  an  addres  to  a  class  of  young  men  about  to  step 
from  the  college  curriculum  into  the  active  duties  of  life, 
after  giving  them  sound  advice  fo(  their  guidance  in  the 
pursuit  of  each  of  the  professions,  closed  by  saying  ''  Some 
of  you  will  be  politicians.  To  such  all  I  can  say  is,  May 
Grod  help  you  I "  And  all  that  we  can  say  to  both  the 
political  lawyer  and  his  client  is.  May  God  help  you  ! 

To  prevent  misunderstanding,  we  would  here  draw  a 
dividing  line.  There  are  two  kinds  of  politicians,  very  dif- 
ferent in  their  characters — those  who  study  politics  as  the 
science  of  government,  and'  those  who  study  it  as  an  art. 
The  former  are  statesmen  ;  the  latter  partizans.  The 
former  an  ornament  to  the  profession ;  the  pursuits  of  the 
latter  are  far  from  conforming  to  the  elevated  standard  it 
should  ever  maintain. 

We  have  nothing  to  say  against  any  man  playing  the 
game  of  politics  whose  tastes  may  lead  him  so  to  do ;  but 
that  one  immersed  in  it  can  at  the  same  time  pursue  the 
practice  of  the  law,  with  the  calm,  intelligent,  and  upright 
spirit  it  demands  is,  we  conceive,  utterly  impossible.  No 
two  paths  can  be  more  widely  divergent  than  those  of  the 
lawyer  and  the  partisan  office-seeker.  A  character  for 
stern  and  unflinching  adherence  to  the  principles  of  truth, 
honor  and  justice  is  indispensable  to  every  lawyer  who  would 
succeed  and  become  worthy  of  the  name.  We  are  all  suf- 
ficiently acquainted  with  the  life  of  the  political ''  wire-pul- 
ler/' to  know  that  his  career,  forcing  him 

"  Too  and  back,  lackoying  the  varying  tide," 

is  to  from  fostering  the  growth  of  any  such  elements  of 
character.  The  greedy  thirst  for  political  power  multos 
mortales  /ahos  fieri  iubegitf  saysSallust,  and  lawyers  when 
they  become  smitten  with  it;  are  no  exceptions  to  the  re- 
mark. 

The  law  is  a  jealous  mistress,  and  he  who  would  woo  her 
with  any  hope  of  success,  must  approach  her  with  no  divid- 
ed love.  Let  this  be  remembered  by  everj  lawyer,  let  him 
pursue  his  profession  with  an  eye  single  to  its  greatness 
and  importance,  allowing  nothing  to  draw  him  aside  from 
the  full  and  conscientious  performance  of  his  duties,  and 
he  may  rest  assured  that  his  colaborers  will  never  have 
cause  to  blush  for  his  inefficiency. — Legal  Intelligencer, 

The  attention  of  Clerks  of  Municipalities  is  directed  to 
sec.  1  of  the  Act  of  last  Session  for  the  Registration  of 
Debentures  (cap.  91).  It  is  thereby  made  the  duty  of 
every  Municipal  Clerk,  within  three  months  after  the  pets- 
'ing  of  the  Act,  (16  August,  1858),  to  transmit  to  the 
County  Registrar  a  copy  of  every  By-law  heretofore  passed, 
under  the  authority  of  which  any  money  may  have  been 
raised  by  the  issue  of  Debentures,  together  with  a  return 
in  the  form  there  given. 
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Reported  for  the  U.  G.  Law  Jourital. 

TaiNITT  T£RM,  1868. 

Before  tlie  Hon.  0.  J.  Dkapib,  the  Hon.  Mb.  Jusncs  RiOBAUfl,  and  the  Ilcn. 

Mn.  JcBnoK  Haqaktt. 

Jaevis  t.  The  Qreat  WisTaair  Railway  Gokpamt. 

CbtU— Salaried  AffenL 

The  Defendants  eoga^  the  exclosire  serTices  of  an  Attorney,  In  eonalderatlon  o 
a  oertain  annnal  salary,  and  uudBr  no  eonpfderatton  whataoeyer  wan  he  to  charge 
them  ootts  ibr  aoeh  terTloei.  The  Defendaota  farther  atipnlated  with  their  At- 
torney that  hi  all  caaea  where  onuta  were  directed  to  be  paid  to  them  they  should 
awroe  to  the  benefit  of  the  Attorney,  less  snch  dlsbarsementa  aa  should  have 
been  paid  by  them  in  the  proeecutlon  erf  the  prt  oee  lioga. 

Mddt  that  under  auoh  an  agreement  the  Oompany  wai  not  entitled  to  costs  beyond 
the  actual  and  necessary  disburasments  of  ttie  cause 

An  action  on  the  ease  had  been  brought  by  the  plaintiff  against 
the  defendants,  when  a  verdict  was  found  for  the  defendants.  On 
the  23rd  July,  the  defendants  taxed  their  costs.  On  the  taxation  it 
was  objected  on  behalf  of  the  plaintiff  that  no  costs  could  be 
allowed  the  defendants  except  such  costs  as  they  had  paid  or  were 
legally  liable  for.  The  Master  overruled  the  objection,  and  taxed 
the  costs  as  between  party  and  party. 

On  the  6l8t  July  the  plaintiff  obtained  a  summens  calling  on 
the  defendants  to  show  cause  why  the  Master  should  not  be  or- 
dered to  revise  his  taxation. 

On  the  4th  August  the  summons  was  heard  and  discharged  with 
costs,  by  Mr.  Justice  McLean. 

On  the  25th  August  a  Rule  Nisi  was  obtained  from  this  Court 
for  the  defendants  to  show  cause  why  the  order  of  Mr.  Justice 
McLean,  and  all  proceedings  had  or  taken  thereunder  should  not 
be  set  aside,  and  why  the  Master  should  not  be  ordered  to  revise 
his  taxation  of  the  costs,  by  disallowing  to  the  defendants  all 
charges  save  those  which  the  defendants  paid  or  for  which  they 
were  legally  liable  to  or  chargeable  with  by  their  Attorney. 

Several  affidavits  were  filed  on  behalf  of  the  plaintiff  tending  to 
show  the  agreement  that  existed  between  the  defendants  and  their 
Attorney  as  to  costs. 

Two  affidavits  were  read  on  the  part  of  the  defendants.  One 
the  affidavit  of  their  Attorney,  the  other  the  affidavil  of  the  Manag- 
ing Director  of  the  Defendants,  which  principally  went  to  corrob- 
orate the  statement  contained  in  the  former. 
.  The  plaintiff  ohelfly  relied  on  the  statement  contained  in  the  affi- 
davit of  the  Defendants*  Attorney,  and  as  the  judgment  of  the 
Court  was  to  a  great  extent  founded  on  the  admissions  contained 
therein,  we  extract  from  the  affidavits  two  of  the  principal  para- 
graphs  which  to  the  terms  of  the  agreement  that  existed  between 
the  defendants  and  their  Attorney. 

*<  That  the  costs  against  the  plaintiff  in  this  cause  are  mine,  that 
is,  such  as  are  disbursements  by  the  defendants,  and  have'not  been 
paid  oat  by  me,  I  shall  have  when  collected  to  reimbnne  them, 
but  such  costs  as  have  been  taxed  to  me  as  the  attorney's  costs  in 
the  cause  are  mine,  and  are  due  to  me,  and  will  not  become  the 
property  of  the  defendants  under  any  circumstances  whatever. 

**  That  the  engagement  I  have  with  the  defendants  does  not  in 
any  way  affect  my  right  to  costs  in  any  cases  in  which  costs  may 
be  recoverable  by  me,  but  that  I  am  paid  a  salary  in  lieu  of  ren- 
dering any  bills  of  costs  as  against  them  only. 

M,  C,  Cameron  showed  cause  against  the  rule,  and  contended 
that  the  defendants  were  justified  in  entering  into  such  an  agree- 
ment as  set  forth  in  the  affidavits,  without  in  any  way  destroying 
their  right  to  receive  full  costs  from  the  plaintiff. 

A^m  WUtoHf  Q.C.,  and  Andenon^  in  support  of  the  rule  sub- 
mitted that  such  an  agreement  utterly  debarred  the  defendants 
from  recovering  costs  from  the  plaintiff  beyond  the  amount  for 
which  they  themselves  were  liable  to  their  attorney,  namely,  actual 
disbursements  and  that  the  statements  in  the  affidavit  of  the  attor- 
ney as  to  the  "  costs  being  his,"  were  wholly  unsupported  by  au- 
thority, in  no  case  are  costs  directed  to  be  paid  to  tne  attorney, 
nor  is  the  attorney  to  be  considered  otherwise  than  as  the  agent 
of  his  principal  or  client.  If  the  principal  as  was  laid  down  iu 
Dooly  V.  The  Cheat  Northren  Railway  Co.^  4  Ellis  &  Bl.,  841  could 
not  recover  costs  against  the  opposite  party,  his  attorney  could  be 
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feodant  bad  the  better  rigbt.  Modem  cbanges  have  eDor- 
mouslj  ditniDisbed  this  evil,  and  have  done  so  just  in  pro- 
portion as  the  oldest  strictness  of  pleading  has  been  aban- 
doned. But  the  evil  is  not  yet  quite  eradicated,  and  never 
will  be  so  until  the  innovations  reach  the  goal  to  which 
thej  have  been  long  tending,  in  the  absolute  abandonment 
of  special  pleading.  Partly  from  the  want  of  harmony  be- 
tween this  system  and  the  doctrines  of  equity,  and  partly 
from  the  reluctance  of  the  bench  to  adapt  itself  to  new  ideas, 
the  largo  equitable  jurisdiction  given  to  the  courts  of  law 
has  produced  much  less  benefit  than  was  expected  from  it. 
This  is  the  ground  of  Mr.  Atherton's  proposed  amend- 
ments. Let  us  examine  the  mode  in  which  he  attempts  to 
remedy  this  mischief,  and  see  whether  it  is  likely  to  lead  to 
happier  results. 

The  Common  Law  Procedure  Act  of  1854  enacted  that 
in  all  casts  of  breach  of  contract,  or  other  injury,  on  which 
an  action  for  damages  could  be  maintained,  the  Court  might 
issue  a  writ  of  injunction;  and  that  in  any  action,  except 
replevin  and  ejectment,  a  writ  of  mandamus   might   be 
claimed  to  enforce  the  fulfilment  of  any  duty  in  which  the 
plaintiff  was  interested.     The  judges  have  not  exercised 
the  power  very  freely,  and  the  present  Bill  seeks  to  change 
this  disposition  by  re-enacting  the  same  clauses  in  different 
words,  the  only  alteration  being  that  the  power  is  to  extend 
to  all  cases  where  a  court  of  equity  would  have  jurisdiction 
which  pr^ictically  repeals  the  restriction  as  to  replevin  and 
ejectment,  but  in  other  respects  leaves  the  I  aw  much  where 
it  was.     If  the  judges  were  likely  to  obey  a  second  mandate 
of  the  Legislature  in  a  different  spirit  from  that  in  which 
they  received  the  first,  there  might  be  some  use  in  repeat- 
ing the   enactments  which  have  hitherto  proved  so  ineffec- 
tual.    The  third  and  fourth  clauses  of  Mr.  Atherton's  Bill 
are  very  different  in  their  tenor.     The  third  clause  says 
almost  in  so  many  words,  that  a  court  of  law  is  henceforth 
to  give  the  same  relief  as  the  Court  of  Chancery,  and  to 
make  and  enforcehe  same  decrees,  and  exercise  the  same 
powers.     Now  we  venture  to  submit,  that  a  general  direc- 
tion of  this  kind  must  prove  a  failure.     If  equity  jurisdic- 
ion  can  be  grafted  on  to  law  it  will  grow  there  ;  but  simply 
to  issue  an  edict  that  the  Common  Pleas  or  the  Exchequer 
is  henceforth  to  be  a  Court  of  Chancery,  and  is  to  work  out 
the  new  duties  as  well  as  it  can,  is  to  pave  the  wayfor  one 
of  two  results.      Either  the  jurisdiction  will  be   tacitly 
dropped,  or  the  whole  equity  system  will  be  corrupted  by 
being  thrown  bodily  into  the  hands  of  courts  and  officers 
uttterly  unprepared  by  any  previous  assonstion  for  the  ad- 
ministration of  this  class  of  business.     Bit  by  bit  the  com- 
mon law  courts  may  be  inoculated  with  equity.     But  there 
is  more  haste  than  good  speed  about  Mr.  Atherton's  pro- 
ject.    The  fourth  clause  curiously  illustrates  the  absurdities 
which  are  involved  in  this  crude  and  sweeping  method  of 
reform.     It  actually  directs  a  court  of  law,  in  certain  ac- 
tions of  ejectment,  to  restrain  the  setting  up  of  the  legal 
title  as  a  court  of  equity  now  does.     It  is  intelligible  that 
a  court  which  recognizes  trusts  should  restrain  the  setting 
up  in  another  court  which  refuses  to  acknowledge  equitable 
estates  of  a  title  not  equitably  good.     But  what  can  sur- 
pass the  absurity  of  a  Court  issuing  an  injunction  against 
the  production  of  particular  evidence  before  itself?     The " 


double  courts  acting  on  diverse  principles.  But  to  perpe- 
tuate the  sham  conflict,  when  the  whole  jurisdiction  is 
merged  in  one  tribunal,  is  the  most  whimsical  contrivance 
that  ever  was  dreamed  of.  If  courts  of  law  are  to  adopt 
the  doctrines  of  equity,  let  them  regard  the  real  beneficial 
interests  brought  before  them,  a  course  which  must  lead 
10  the  abolition  of  the  privileges  of  the  legal  estate.  But, 
to  say  that  a  Court  is  to  do  violence  to  itself,  and  exclude 
the  hict  of  an  outstanding  estate,  because,  if  admitted,  it 
would  not  know  how  to  give  precedence  to  an  equitable  in- 
terest, is  to  establish  a  system  of  fictions  far  exceeding  in 
absurity  the  old  myth  of  John  Doe  and  Richard  Roe. 

The  machinery  clauses  of  the  Bill  are  framed  in  the  same 
happy  disregard  of  the  real  exigencies  of  the  case.  Masters 
of  the  Queen's  Bench  and  other  courts  are  straightway  to 
become  chief  clerks,  just  as  judges  are  to  become  Vice- 
Chancellors ;  but  no  provisions  are  inserted,  or  apparently 
thought  about,  to  harmonise  these  new  functions  with  the 
unaccommodating  rigidity  of  common  law  pleading  and 
practice.  The  judges  are  to  do  all  this  by  orders  as  well  as 
they  can ;  and,  as  their  eiperience  lies  wholly  in  another 
field,  they  will  not  be  very  grateful  to  Mr.  Atherton  for  the 
task  he  wishes  to  cast  upon  them. 

The  end  and  object  of  this  bit  of  legislation  is  undeniably 
good,  but  many  a  cautious  step  and  much  thoughtful  labour 
must  intervene  before  the  goal,  which  Mr.  Atherton  is  so 
eager  to  reach,  can  be  arrived  at,  without  some  lamentable 
disasters  on  the  road. — SolicUor's  JoumaL 


LAW  AND  POLITICS. 


Jurisprudence,  next  to  the  moral  law,  is  the  noblest 
branch  of  that  general  law  **  whose  seat  is  in  the  bosom  of 
God  and  whose  voice  is  the  harmony  of  the  world."  One 
of  the  oldest  of  the  sciences,  we  behold  in  it  an  aggregate 
uf  the  wisdom  and  experience  of  ages ;  and  viewed  in  its 
relations  to  the  interests  of  society  it  yields  only  to  theology 
in  importance.  Presenting  itself  as  the  proudest  achieve- 
ment of  the  human  intellect  it  forms,  in  its  latest  and  most 
sublime  development,  a  theme  for  study  worthy  of  the  lofti- 
est powers,  and  requiring  the  earnest  application  of  all  who 
would  master  its  intricacies. 

He  who  approaches  the  study  of  the  law  with  the  inten- 
tion of  becoming  one  day  an  expounder  of  it,  sets  for  himself 
a  task  which  will  lay  all  of  his  resources  under  contribution. 
He  commits  himself  to  a  struggle  which,  if  pursued  faith- 
fully to  the  end,  will  allow  none  of  his  forces  to  lie  by  in 
reserve.  If  he  have  a  just  sense  of  the  responsibility  of  the 
office  to  which  he  aspires,  the  amount  of  labor  to  be  per- 
formed before  he  can  conscienciously  say  that  he  is  fitted  to 
exercise  its  duties,  appears  almost  Herculean.  No  end  of 
crabbed  technicalities,  precise  definitions,  dry  formulas,  and 
abstract  principles  must  be  mastered  before  he  reaches 
even  the  door  of  the  treasure-house  that  encloses  its  mys- 
teries. 

But  suppose  him  to  have  mastered  these,  and  entered 
upon  the  practice  of  the  law.  Is  his  work  done  ?  Can  he 
now  say,  ''  Soul  take  thine  ease  ? ''     Far  from  it.     He  has 


now  become  the  professed  votary  and  sworn  interpreter  of 

a  science  which  demands  a  more  profound  investigation 

whole  system  of  injunctions  is  the  consequence  of  our  and  unwavering  attention  than^  perhaps^  any  other.     Sur- 
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rounded  bj  clients  whose  property,  honor,  nay,  perhaps  life 
even,  depend  upon  him,  his  study  and  application  becomes, 
or  should  beoome,  only  the  closer  and  more  anxious.  The 
reading  of  a  thorough-paced  advocate,  one  ready  for  every 
emergency,  is  almost  unlimited — ^a  life  time  is  scarcely  suf- 
ficient for  its  requirements. 

The  labor  of  the  lawyer  being  so  vast,  his  profession  so 
elevated,  must  not  thft  <<  dabbling  in  politics,"  which  has 
of  late  years  beoome  so  common,  interfere  seriously  with 
his  duties?  The  celebrated  pulpit  orator,  Heniy  Ward 
Beecher,  in  an  addres  to  a  class  of  young  men  about  to  step 
from  the  college  curriculum  into  the  active  duties  of  life, 
afler  giving  them  sound  advice  fo^  their  guidance  in  the 
pursuit  of  each  of  the  professions,  closed  by  saying  ''  Some 
of  you  will  be  politicians.  To  such  all  I  can  say  is.  May 
God  help  you  I "  And  all  that  toe  can  say  to  both  the 
political  lawyer  and  his  client  is.  May  God  help  you  ! 

To  prevent  misunderstanding,  we  would  here  draw  a 
dividing  line.  There  are  two  kinds  of  politicians,  very  dif- 
ferent in  their  characters — those  who  study  politics  as  the 
science  of  government,  and  those  who  study  it  as  an  art. 
The  former  are  statesmen  ;  the  latter  partisans.  The 
former  an  ornament  to  the  profession ;  the  pursuits  of  the 
latter  are  far  from  conforming  to  the  elevated  standard  it 
sbould  ever  maintain. 

We  have  nothing  to  say  against  any  man  playing  the 
game  of  politics  whose  tastes  may  lead  him  so  to  do ;  but 
that  one  immersed  in  it  can  at  the  same  time  pursue  the 
practice  of  the  law,  with  the  calm,  intelligent,  and  upright 
spirit  it  demands  is,  we  conceive,  utterly  impossible.  No 
two  paths  oan  be  more  widely  divergent  than  those  of  the 
lawyer  and  the  partizan  office-seeker.  A  character  for 
stern  and  unflinching  adherence  to  the  principles  of  truth, 
honor  and  justice  is  indispensable  to  every  lawyer  who  would 
BiLOoeed  and  beoome  worthy  of  the  name.  We  are  all  suf- 
ficiently acquainted  with  the  life  of  the  political  "  wire-pul- 
ler/' to  know  that  his  career,  forcing  him 

"  Too  and  back,  laokeying  the  varying  tide/' 

is  far  from  fostering  the  growth  of  any  such  elements  of 
cbaracter.  The  greedy  tnirst  for  political  power  multos 
fncrtaUsfdlsoB  fieri  9uhegit,  saysSallust,  and  lawyers  when 
they  become  smitten  with  it,  are  no  exceptions  to  the  re- 
mark. 

The  law  is  a  jealous  mistress,  and  he  who  would  woo  her 
with  any  hope  of  success,  must  approach  her  with  no  divid- 
ed love.  Let  this  be  remembered  by  every  lawyer,  let  him 
parsue  his  profession  with  an  eye  single  to  its  greatness 
and  importance,  allowing  nothing  to  draw  him  aside  from 
the  full  and  conscientious  performance  of  his  duties,  and 
he  may  rest  assured  that  his  colaborers  will  never  have 
cause  to  blush  for  his  inefficiency. — Legal  Intelligencer, 

The  attention  of  Clerks  of  Municipalities  is  directed  to 
sec.  1  of  the  Act  of  last  Session  for  the  Registration  of 
Debentures  (cap.  91).  It  is  thereby  made  the  duty  of 
every  Municipal  Clerk,  within  three  months  after  the  pas- 
sing of  the  Act,  (16  August,  1858),  to  transmit  to  the 
County  Registrar  a  copy  of  every  By-law  heretofore  passed, 
under  the  authority  of  which  any  money  may  have  been 
raised  by  the  issue  of  Debentures,  together  with  a  return 
in  the  form  there  given. 
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HeporUAfcfr  tht  U.  G.  law  Jovrital. 

TRINITY  TERM,  1858. 

Before  the  Hon.  0.  J.  Dkapkr,  the  Hon.  Mb.  Jumoi  RioB^ufl,  and  tho  Hon. 

UK.  Jronci  Haoaett. 

Jarvis  ▼.  The  Qbeat  Wistern  Railway  Compakt. 

(MU—aaSaritA  Agent 

The  Defendants  engasced  the  exclosire  serricea  of  an  Attorney,  In  consideration  o 
a  certain  annual  salary,  and  under  no  eoniilderation  whataoerer  waa  he  to  charge 
them  ootti  tor  aueh  ierrlcea.  The  Defendaota  farther  atipnlated  with  tb«tr  At^ 
torney  that  in  all  eaaea  where  onata  were  directed  tn  be  paid  to  them  they  ahoold 
accrue  to  the  beoeflt  of  the  Attorney,  leaa  auch  diabaraemiAta  aa  ahoold  have 
been  paid  by  them  in  the  proaecntion  of  the  pn  oee  lioga. 

Jfebf,  that  under  mu^  an  agreement  the  Company  wa4  not  entiUed  to  coats  beyond 
the  actual  and  neoeasary  diaburaamenta  of  the  cauae 

An  action  on  the  case  had  been  brought  by  the  plaintiff  against 
the  defendants,  when  a  verdict  was  found  for  the  defendants.  On 
the  28rd  July,  the  defendants  taxed  their  costs.  On  the  taxation  it 
was  objected  on  behalf  of  the  plaintiff  that  no  costs  could  be 
allowed  the  defendants  except  such  costs  as  they  had  paid  or  were 
legally  liable  for.  The  Master  OTerraled  the  objection,  and  taxed 
the  costs  as  between  party  and  party. 

On  the  dlst  July  the  plaintiff  obtained  a  summens  calling  on 
the  defendants  to  show  cause  why  the  Master  should  not  be  or- 
dered to  rcTise  his  taxation. 

On  the  4th  August  the  summons  was  heard  and  discharged  with 
costs,  by  Mr.  Justice  McLean. 

On  the  25th  August  a  Rule  Nisi  was  obtained  from  this  Court 
for  the  defendants  to  show  cause  why  the  order  of  Mr.  Justice 
McLean,  and  all  proceedings  had  or  taken  thereunder  should  not 
be  set  aside,  and  why  the  Master  should  not  be  ordered  to  revise 
his  taxation  of  the  costs,  by  disallowing  to  the  defendants  all 
charges  save  those  which  the  defendants  paid  or  for  which  they 
were  legally  liable  to  or  chargeable  with  by  their  Attorney. 

Several  affidavits  were  filed  on  behalf  of  the  plaintiff  tending  to 
show  the  agreement  that  existed  between  the  defendants  and  their 
Attorney  as  to  oosts. 

Two  affidavits  were  read  on  the  part  of  the  defendants.  One 
the  affidavit  of  their  Attorney,  the  other  the  affidavit  of  the  Manag- 
ing Director  of  the  Defendants,  which  principally  went  to  corrob- 
orate the  statement  contained  in  the  former. 

The  plaintiff  cheifly  relied  on  the  statement  contained  in  the  affi- 
davit of  the  Defendants'  Attorney,  and  as  the  judgment  of  the 
Court  was  to  a  great  extent  founded  on  the  admissions  contained 
therein,  we  extract  from  the  affidavits  two  of  the  principal  para- 
graphs which  to  the  terms  of  the  agreement  that  existed  between 
the  defendants  and  their  Attorney. 

'*  That  the  costs  against  the  plaintiff  in  this  cause  are  mine,  that 
is,  such  as  are  disbursements  by  the  defendants,  and  have'not  been 
paid  out  by  me,  I  shall  have  when  collected  to  reimbune  them, 
but  Buoh  oosts  as  have  been  taxed  to  me  as  the  attorney's  costs  in 
the  cause  are  mine,  and  are  due  to  me,  and  will  not  become  the 
property  of  the  defendants  under  any  circumstances  whatever. 

**  That  the  engagement  I  have  with  the  defendants  does  not  in 
any  way  affect  my  right  to  costs  in  any  cases  in  which  costs  may 
be  recoverable  by  me,  but  that  I  am  paid  a  salary  in  lieu  of  ren- 
dering any  bills  of  coats  as  against  them  only. 

M.  C.  Cameron  showed  cause  against  the  rule,  and  contended 
that  the  defendants  were  justified  in  entering  into  such  an  agree- 
ment as  set  forth  in  the  affidavits,  without  in  any  way  destioying 
their  right  to  receive  full  costs  from  the  plaintiff. 

A  flam  WUtoHt  Q.C.,  and  Anderton,  in  support  of  the  rule  sub- 
mitted that  such  an  agreement  utterly  debarred  the  defendants 
Arom  recovering  costs  f^om  the  plaintiff  beyond  the  amount  for 
which  they  themselves  were  liable  to  their  attorney,  namely,  actual 
disbursements  and  that  the  statements  in  the  affidavit  of  the  attor- 
ney as  to  the  "  costs  being  his,"  were  wholly  unsupported  by  au- 
thority, in  no  case  are  costs  directed  to  be  paid  to  tne  attorney, 
nor  is  the  attorney  to  be  considered  otherwise  than  as  the  agent 
of  his  principal  or  client.  If  the  principal  as  was  laid  down  in 
Dooly  V.  The  Oreat  Norihren  Railway  Co.,  4  Ellis  &  Bl.,  841  could 
not  recover  costs  against  the  opposite  party,  his  attorney  could  be 
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feodaDt  had  the  better  right.  Modern  changes  have  cnor- 
moaslj  diminiBhed  this  evil,  and  have  done  so  jnst  in  pro- 
portion as  the  oldest  strictness  of  pleading  has  been  aban- 
doned. But  the  evil  is  not  yet  quite  eradicated,  and  never 
will  be  so  until  the  innovations  reach  the  goal  to  which 
thej  have  been  long  tending,  in  the  absolute  abandonment 
of  special  pleading.  Partly  from  the  want  of  harmony  be- 
tween this  system  and  the  doctrines  of  equity,  and  partly 
from  the  reluctance  of  the  bench  to  adapt  itself  to  new  ideas, 
the  large  equitable  jurisdiction  given  to  the  courts  of  law 
has  produced  much  less  benefit  than  was  expected  from  it. 
This  is  the  ground  of  Mr.  Atherton's  proposed  amend- 
ments. Let  us  examine  the  mode  in  which  he  attempts  to 
remedy  this  mischief,  and  sec  whether  it  is  likely  to  lead  to 
happier  results. 

The  Common  Law  Procedure  Act  of  1864  enacted  that 
in  all  cases  of  breach  of  contract,  or  other  injury,  on  which 
an  action  for  damages  could  be  maintained,  the  Court  might 
issue  a  writ  of  injunction;  and  that  in  any  action,  except 
replevin  and  ejectment,  a  writ  of  mandamus   might  be 
claimed  to  enforce  the  fulfilment  of  any  duty  in  which  the 
plaintiff  was  interested.     The  judges  have  not  exercised 
the  power  very  freely,  and  the  present  Bill  seeks  to  change 
this  disposition  by  re-enacting  the  same  clauses  in  different 
words,  the  only  alteration  being  that  the  power  is  to  extend 
to  all  cases  where  a  court  of  equity  would  have  jurisdiction 
which  practically  repeals  the  restriction  as  to  replevin  and 
ejectment,  but  in  other  respects  leaves  the  1  aw  much  where 
it  was.     If  the  judges  were  likely  to  obey  a  second  mandate 
of  the  Legislature  in  a  different  spirit  from  that  in  which 
ihey  received  the  first,  there  might  be  some  use  in  repeat- 
ing the   enactments  which  have  hitherto  proved  so  ineffec- 
tual.    The  third  and  fourth  clauses  of  Mr.  Atherton's  Bill 
are  very  different   in  their  tenor.     The  third  clause  says 
almost  in  so  many  words,  that  a  court  of  law  is  henceforth 
to  give  the  same  relief  as  the  Court  of  Chancery,  and  to 
make  and  enforcehe  same  decrees,  and  exercise  the  same 
powers.     Now  we  venture  to  submit,  that  a  general  direc- 
tion of  this  kind  must  prove  a  failure.     If  equity  jurisdic- 
ion  can  be  grafted  on  to  law  it  will  grow  there ;  but  simply 
to  issue  an  edict  that  the  Common  Pleas  or  the  Exchequer 
is  henceforth  to  be  a  Court  of  Chancery,  and  is  to  work  out 
the  new  duties  as  well  as  it  can,  is  to  pave  the  wayfor  one 
of  two  results.      Either  the  jurisdiction  will  be   tacitly 
dropped,  or  the  whole  equity  system  will  be  corrupted  by 
being  thrown  bodily  into  the  hands  of  courts  and  officers 
uttterly  unprepared  by  any  previous  assosiation  for  the  ad- 
ministration of  this  class  of  business.     Bit  by  bit  the  com- 
mon law  courts  may  be  inoculated  with  equity.     But  there 
is  more  haste  than  good  speed  about  Mr.  Atherton's  pro- 
ject.    The  fourth  clause  curiously  illustrates  the  absurdities 
which  are  involved  in  this  crude  and  sweeping  method  of 
reform.     It  actually  directs  a  court  of  law,  in  certain  ac- 
tions of  ejectment,  to  restrain  the  setting  up  of  the  legal 
title  as  a  court  of  equity  now  does.     It  is  intelligible  that 
a  court  which  recognizes  trusts  should  restrain  the  setting 
up  in  another  court  which  refuses  to  acknowledge  equitable 
estates  of  a  title  not  equitably  good.     But  what  can  sur- 
pass the  absurity  of  a  Court  issuing  an  injunction  against 
the  production  of  particular  evidence  before  itself?     The 
whole  system  of  injunctions  is  the  consequence  of  our 


double  courts  acting  on  diverse  principles.  But  to  perpe- 
tuate the  sham  conflict,  when  the  whole  jurisdiction  is 
merged  in  one  tribunal,  is  the  most  whimsical  contrivance 
that  ever  was  dreamed  of.  If  courts  of  law  are  to  adopt 
the  doctrines  of  equity,  let  them  regard  the  real  beneficial 
interests  brought  before  them,  a  course  which  must  lead 
to  the  abolition  of  the  privileges  of  the  legal  estate.  But, 
to  say  that  a  Court  is  to  do  violence  to  itself,  and  exclude 
the  fact  of  an  outstanding  estate,  because,  if  admitted,  it 
would  not  know  how  to  give  precedence  to  an  equitable  in- 
terest, is  to  establish  a  system  of  fictions  far  exceeding  in 
absurity  the  old  myth  of  John  Doe  and  Richard  Roe. 

The  machinery  clauses  of  the  Bill  are  framed  in  the  same 
happy  disregard  of  the  real  exigencies  of  the  case.  Masters 
of  the  Queen's  Bench  and  other  courts  are  straightway  to 
become  chief  clerks,  just  as  judges  are  to  become  Vice- 
chancellors  ;  but  no  provisions  are  inserted,  or  appKrently 
thought  about,  to  harmonise  these  new  functions  with  the 
unaccommodating  rigidity  of  common  law  pleading  and 
practice.  The  judges  are  to  do  all  this  by  orders  as  well  as 
they  can  ;  and,  as  their  eiperience  lies  wholly  in  another 
field,  they  will  not  be  very  grateful  to  Mr.  Atherton  for  the 
task  he  wishes  to  cast  upon  them. 

The  end  and  object  of  this  bit  of  legislation  is  undeniably 
good,  but  many  a  cautions  step  and  much  thoughtful  labour 
must  intervene  before  the  goal,  which  Mr.  Atherton  is  so 
eager  to  reach,  can  be  arrived  at,  without  some  lamentable 
disasters  on  the  road. — Solicitor's  Journal. 


LAW  AND  POLITICS. 


Jurisprudence,  next  to  the  moral  law,  is  the  noblest 
branch  of  that  general  law  "  whose  seat  is  in  the  bosom  of 
God  and  whose  voice  is  the  harmony  of  the  world."  One 
of  the  oldest  of  the  sciences,  we  behold  in  it  an  aggregate 
uf  the  wisdom  and  experience  of  ages  ;  and  viewed  in  its 
relations  to  the  interests  of  society  it  yields  only  to  theology 
in  im]X)rtance.  Presenting  itself  as  the  proudest  achieve- 
ment of  the  human  intellect  it  forms,  in  its  latest  and  most 
sublime  development,  a  theme  for  study  worthy  of  the  lofti- 
est powers,  and  requiring  the  earnest  application  of  all  who 
would  master  its  intricacies. 

He  who  approaches  the  study  of  the  law  with  the  inten- 
tion of  becoming  one  day  an  expounder  of  it,  sets  for  himself 
a  task  which  will  lay  all  of  his  resources  under  contribution. 
He  commits  himself  to  a  struggle  which,  if  pursued  faith- 
fully to  the  end,  will  allow  none  of  his  forces  to  lie  by  in 
reserve.  If  he  have  a  just  sense  of  the  responsibility  of  the 
office  to  which  he  aspires,  the  amount  of  labor  to  be  per- 
formed before  he  can  conscienciously  say  that  he  is  fitted  to 
exercise  its  duties,  appears  almost  Herculean.  No  end  of 
crabbed  technicalities,  precise  definitions,  dry  formulas,  and 
abstract  principles  must  be  mastered  before  he  reaches 
even  the  door  of  the  treasure-house  that  encloses  its  mys- 
teries. 

But  suppose  him  to  have  mastered  these,  and  entered 
upon  the  practice  of  the  law.  Is  his  work  done  ?  Can  he 
now  say,  **  Soul  take  thine  ease  ?  "  Far  from  it.  He  has 
now  become  the  professed  votary  and  sworn  interpreter  of 
a  science  which  demands  a  more  profound  investigation 
and  unwavering  attention  than^  perhaps^  any  other.     Sur- 
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roaaded  by  clients  whose  property,  honor,  nay,  perhaps  life 
even,  depend  upon  him,  hia  study  and  application  becomes, 
or  should  beoome,  only  the  closer  and  more  anxious.  The 
reading  of  a  thorough-paced  advocate,  one  ready  for  every 
emergency,  is  almost  unlimited — a  life  time  is  scarcely  suf- 
ficient for  its  requirements. 

The  labor  of  the  lawyer  being  so  vast,  his  profession  so 
elevated,  must  not  thft  <'  dabbling  in  politics,"  which  has 
of  late  years  become  so  common,  interfere  seriously  with 
hia  duties?  The  celebrated  pulpit  orator,  Henry  Ward 
Beecher,  in  an  addres  to  a  class  of  young  men  about  to  step 
from  the  college  curriculum  into  the  active  duties  of  life, 
afler  giving  them  sound  advice  fo^  their  guidance  in  the 
pursuit  of  each  of  the  professions,  closed  by  saying  ''  Some 
of  you  will  be  politicians.  To  such  all  I  can  say  is.  May 
God  help  you  I "  And  all  that  we  can  say  to  both  the 
political  lawyer  and  his  client  is.  May  God  help  you  ! 

To  prevent  misunderstanding,  we  would  here  draw  a 
dividing  line.  There  are  two  kinds  of  politicians,  very  dif- 
ferent in  their  characters — those  who  study  politics  as  the 
science  of  government,  and  those  who  study  it  as  an  art. 
The  former  are  statesmen  ;  the  latter  partisans.  The 
former  an  ornament  to  the  profession ;  the  pursuits  of  the 
latter  are  far  from  conforming  to  the  elevated  standard  it 
should  ever  maintain. 

We  have  nothing  to  say  against  any  man  playing  the 
game  of  politics  whose  tastes  may  lead  him  so  to  do ;  but 
that  one  immersed  in  it  can  at  the  same  time  pursue  the 
practice  of  the  law,  with  the  calm,  intelligent,  and  upright 
spirit  it  demands  is,  we  conceive,  utterly  impossible.  No 
two  paths  oan  be  more  widely  divergent  than  those  of  the 
lawyer  and  the  partisan  office-seeker.  A  character  for 
stern  and  unflinching  adherence  to  the  principles  of  truth, 
honor  and  justice  is  indispensable  to  every  lawyer  who  would 
sacoeed  and  become  worthy  of  the  name.  We  are  all  suf- 
fioiently  acquainted  with  the  life  of  the  political ''  wire-pul- 
ler/' to  know  that  his  career,  forcing  him 

*'  Too  and  back,  laokeying  the  varying  tide," 

is  fkr  from  fostering  the  growth  of  any  such  elements  of 
character.  The  greedy  thirst  for  political  power  muitos 
nu)rtales/aUo8  fieri  subeff it f  saysSallust,  and  lawyers  when 
they  become  smitten  with  it,  are  no  exceptions  to  the  re- 
mark. 

The  law  is  a  jealous  mistress,  and  he  who  would  woo  her 
with  any  hope  of  success,  must  approach  her  with  no  divid- 
ed love.  Let  this  be  remembered  by  every  lawyer,  let  him 
parsue  his  profession  with  an  eye  single  to  its  greatness 
and  importance,  allowing  nothing  to  draw  him  aside  from 
the  full  and  conscientious  performance  of  his  duties,  and 
he  may  rest  assured  that  his  colaborers  will  never  have 
cause  to  blush  for  his  inefficiency. — L^al  InteUigencer. 

The  attention  of  Clerks  of  Municipalities  is  directed  to 
sec.  1  of  the  Act  of  last  Session  for  the  Registration  of 
Debentures  (cap.  91).  It  is  thereby  made  the  duty  of 
every  Municipal  Clerk,  unthm  three  months  after  the  pas^ 
sing  of  the  Act,  (16  August,  1858),  to  transmit  to  the 
County  Registrar  a  copy  of  every  By-law  heretofore  passed, 
under  the  authority  or  which  any  money  may  have  been 
raised  by  the  issue  of  Debentures,  together  with  a  return 
in  the  form  there  given. 
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IN  BANC. 

Jiq>orted/or  the  U.  G.  Law  Joub^tal. 

TRINITY  T£RM,  1868. 

Before  tlia  Hon.  G.  J.  Deapib,  the  Hon.  Mb.  JumcB  Riobakim,  and  the  Bon. 

Mn.  JrorxcB  Haqaktt. 

Jarvis  v.  The  Qreat  Wsstkrit  Railway  Coupant. 

ObtU— Salaried  AffenL 

The  Defendants  engas^  the  exclnsire  serricee  of  an  Attorney,  In  oonrideration  o 
a  oerlain  annual  aalary,  and  nuder  no  eon»ideration  whataoerer  wae  heto  charge 
them  ooets  Ibr  sneh  MrTloee.  The  Defrndaota  further  stipulated  with  their  At- 
tOToey  that  in  all  caaee  where  onuta  wtan  directed  to  be  paid  to  them  they  ahoold 
anerne  to  tiie  beovfit  of  the  Attorney,  leaa  anch  dlabiiraemeata  aa  should  have 
been  paid  by  them  In  the  prosecution  at  the  prt  oee  lings. 

Jfebf,  that  under  such  an  agreement  the  Oampany  w«j  not  entltladto  coata  hayond 
fhe  actual  and  neoesaary  diaburaamenta  of  the  cause 

An  action  on  the  caso  had  been  brought  by  the  plaintiff  against 
the  defendants,  when  a  verdict  was  found  for  the  defendants.  On 
the  23rd  July,  the  defendants  taxed  their  costs.  On  the  taxation  it 
was  objected  on  behalf  of  the  plaintiff  that  no  costs  could  be 
allowed  the  defendants  (Bzoept  such  costs  as  they  had  paid  or  were 
legally  liable  for.  The  Master  overruled  the  objection,  and  taxed 
the  costs  as  between  par^  and  party. 

On  the  dlst  July  the  plaintiff  obtained  a  summens  calling  on 
the  defendants  to  show  cause  why  the  Master  should  not  be  or- 
dered to  revise  his  taxation. 

On  the  4th  August  the  summons  was  heard  and  discharged  with 
costs,  by  Mr.  Justice  McLean. 

On  the  26th  August  a  Rule  Nisi  was  obtained  firou  this  Court 
for  the  defendants  to  show  cause  why  the  order  of  Mr.  Justice 
McLean,  and  all  proceedings  had  or  taken  thereunder  should  not 
be  set  aside,  and  why  the  Master  should  not  be  ordered  to  revise 
his  taxation  of  the  costs,  by  disallowing  to  the  defendants  all 
charges  save  tboee  which  the  defendants  paid  or  for  which  they 
were  legally  liable  to  or  chargeable  with  by  their  Attorney. 

Several  affidavits  were  filed  on  behalf  of  the  plaintiff  tending  to 
show  the  agreement  that  existed  between  the  defendants  and  ^eir 
Attorney  as  to  costs. 

Two  affidavits  were  read  on  the  part  of  the  defendants.  One 
the  affidavit  of  their  Attorney,  the  oUier  the  affidavil  of  the  Manag- 
ing Director  of  the  Defendants,  which  principally  went  to  corrob- 
orate the  statement  oontuned  in  the  former. 

The  plaintiff  cheifly  relied  on  the  statement  contained  in  the  affi- 
davit of  the  Defendants'  Attorney,  and  as  the  judgment  of  the 
Court  was  to  a  great  extent  founded  on  the  admissions  contained 
therein,  we  extract  from  the  affidavits  two  of  the  principal  para- 
graphs which  to  the  terms  of  the  agreement  that  existed  between 
the  defendants  and  their  Attorney. 

<*  That  the  costs  against  the  plaintiff  in  this  cause  are  mine,  that 
is,  such  as  are  disbursements  by  the  defendants,  and  have'not  been 
paid  out  by  me,  I  shall  have  when  collected  to  reimburse  them, 
but  such  costs  as  have  been  taxed  to  me  as  the  attorney's  costs  in 
the  cause  are  mine,  and  are  due  to  me,  and  will  not  become  the 
property  of  the  defendants  under  any  circumstances  whatever. 

**  That  the  engagement  I  have  with  the  defendants  does  not  in 
any  way  affect  my  right  to  costs  in  any  cases  in  which  costs  may 
be  recoverable  by  me,  but  that  I  am  paid  a  salary  in  lieu  of  ren- 
dering any  bills  of  costs  as  against  them  only. 

M.  C,  Cameron  showed  cause  against  the  rule,  and  contended 
that  the  defendants  were  justified  in  entering  into  such  an  agree- 
ment as  set  forth  in  the  affidavits,  without  in  any  way  destroying 
their  right  to  receive  full  costs  from  the  plaintiff. 

A^am  Wilson,  QO,,  and  Anderson,  in  support  of  the  rule  sub- 
mitted that  such  an  agreement  utterly  debarred  the  defendants 
from  recovering  costs  from  the  plaintiff  beyond  the  amount  for 
which  they  themselves  were  liable  to  their  attorney,  namely,  actual 
disbursements  and  that  the  statements  in  the  affidavit  of  the  attor- 
ney as  to  the  *<  costs  being  his,''  were  wholly  unsupported  by  an- 
thority,  in  no  case  are  costs  directed  to  be  paid  to  tne  attorney, 
nor  is  the  attorney  to  be  considered  otherwise  than  as  the  agent 
of  his  principal  or  client,  tf  the  principal  as  was  laid  down  in 
Dooly  V.  The  Great  Northren  Railway  Co.,  4  Ellis  &  Bl.,  841  could 
not  recover  costs  against  the  opposite  party,  his  attorney  could  be 
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feodant  had  the  better  right.  Modern  changes  have  enor- 
mously diminished  this  evil,  and  have  done  so  just  in  pro- 
portion as  the  oldest  strictness  of  pleading  has  been  aban- 
doned. But  the  evil  is  not  yet  quite  eradicated,  and  never 
will  be  so  until  the  innovations  reach  the  goal  to  which 
they  have  been  long  tending,  in  the  absolute  abandonment 
of  special  pleading.  Partly  from  the  want  of  harmony  be- 
tween this  system  and  the  doctrines  of  equity,  and  partly 
from  the  reluctance  of  the  bench  to  adapt  itself  to  new  ideas, 
the  largo  equitable  jurisdiction  given  to  the  courts  of  law 
has  produced  much  less  benefit  than  was  expected  from  it. 
This  is  the  ground  of  Mr.  Atherton's  proposed  amend- 
ments. Let  us  examine  the  mode  in  which  he  attempts  to 
remedy  this  mischief,  and  sec  whether  it  is  likely  to  lead  to 
happier  results. 

The  Common  Law  Procedure  Act  of  1864  enacted  that 
in  all  casts  of  breach  of  contract,  or  other  injury,  on  which 
an  action  for  damages  could  be  maintained,  the  Court  might 
issue  a  writ  of  injunction;  and  that  in  any  action,  except 
replevin  and  ejectment,  a  writ  of  mandamus  might  be 
claimed  to  enforce  the  fulfilment  of  any  duty  in  which  the 
plaintiff  was  interested.  The  judges  have  not  exercised 
the  power  very  freely,  and  the  present  Bill  seeks  to  change 
this  disposition  by  re-enacting  the  same  clauses  in  different 
words,  the  only  alteration  being  that  the  power  is  to  extend 
to  all  cases  where  a  court  of  equity  would  have  jurisdiction 
which  prictically  repeals  the  restriction  as  to  replevin  and 
ejectment,  but  in  other  respects  leaves  the  law  much  where 
it  was.  If  the  judges  were  likely  to  obey  a  second  mandate 
of  the  Legislature  in  a  different  spirit  from  that  in  which 
ihey  received  the  first,  there  might  be  some  use  in  repeat- 
ing the  enactments  which  have  hitherto  proved  so  ineffec- 
tual. The  third  and  fourth  clauses  of  Mr.  Atherton's  Bill 
are  very  different  in  their  tenor.  The  third  clause  says 
almost  in  so  many  words,  that  a  court  of  law  is  henceforth 


double  courts  acting  on  diverse  principles.  But  to  perpe- 
tuate the  sham  conflict,  when  the  whole  jurisdiction  is 
merged  in  one  tribunal,  is  the  most  whimsical  contrivance 
that  ever  was  dreamed  of.  If  courts  of  law  are  to  adopt 
the  doctrines  of  equity,  let  them  regard  the  real  beneficial 
interests  brought  before  them,  a  course  which  must  lead 
10  the  abolition  of  the  privileges  of  the  legal  estate.  But, 
to  say  that  a  Court  is  to  do  violence  to  itself,  and  exclude 
the  hict  of  an  outstanding  estate,  because,  if  admitted,  it 
would  not  know  how  to  give  precedence  to  an  equitable  in- 
terest, is  to  establish  a  system  of  fictions  far  exceeding  in 
absurity  the  old  myth  of  John  Doe  and  Richard  Roe. 

The  machinery  clauses  of  the  Bill  are  framed  in  the  same 
happy  disregard  of  the  real  exigencies  of  the  case.  Masters 
of  the  Queen's  Bench  and  other  courts  are  straightway  to 
become  chief  clerks,  just  as  judges  are  to  become  V  ice- 
Chancellors  ;  but  no  provisions  are  inserted,  or  appKrently 
thought  about,  to  harmonise  these  new  functions  with  the 
unaccommodating  rigidity  of  common  law  pleading  and 
practice.  The  judges  are  to  do  all  this  by  orders  as  well  as 
they  can ;  and,  as  their  eiperience  lies  wholly  in  another 
field,  they  will  not  be  very  grateful  to  Mr.  Atherton  for  the 
task  he  wishes  to  cast  upon  them. 

The  end  and  object  of  this  bit  of  legislation  is  undeniably 
good,  but  many  a  cautious  step  and  much  thoughtful  labour 
must  intervene  before  the  goal,  which  Mr.  Atherton  is  so 
eager  to  reach,  can  be  arrived  at,  without  some  lamentable 
disasters  on  the  road. — Solicitor's  JotimaL 
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Jurisprudence,  next  to  the  moral  law,  is  the  noblest 

branch  of  that  general  law  '<  whose  seat  is  in  the  bosom  of 

God  and  whose  voice  is  the  harmony  of  the  world.''     One 

of  the  oldest  of  the  sciences,  we  behold  in  it  an  aggregate 

to  give  the  same  relief  as  the  Court  of  Chancery,  and  to  I  of  the  wisdom  and  experience  of  ages ;  and  viewed  in  its 


make  and  enforcehe  same  decrees,  and  exercise  the  same 
powers.     Now  we  venture  to  submit,  that  a  general  direc- 
tion of  this  kind  must  prove  a  failure.     If  equity  jurisdic- 
ion  can  be  grafted  on  to  law  it  will  grow  there ;  but  simply 
to  issue  an  edict  that  the  Common  Pleas  or  the  Exchequer 
is  henceforth  to  be  a  Court  of  Chancery,  and  is  to  work  out 
the  new  duties  as  well  as  it  can,  is  to  pave  the  wayfor  one 
of  two  results.      Either  the  jurisdiction   will  be   tacitly 
dropped,  or  the  whole  equity  system  will  be  corrupted  by 
being  thrown  bodily  into  the  hands  of  courts  and  officers 
uttterly  unprepared  by  any  previous  assosiation  for  the  ad- 
ministration of  this  class  of  business.     Bit  by  bit  the  com- 
mon law  courts  may  be  inoculated  with  equity.     But  there 
is  more  haste  than  good  speed  about  Mr.  Atherton's  pro- 
ject.    The  fourth  clause  curiously  illustrates  the  absurdities 
which  are  involved  in  this  crude  and  sweeping  method  of 
reform.     It  actually  directs  a  court  of  law,  in  certain  ac- 
tions of  ejectment,  to  restrain  the  setting  up  of  the  legal 
title  as  a  court  of  equity  now  does.     It  is  intelligible  that 
a  court  which  recognizes  trusts  should  restrain  the  setting 
up  in  another  court  which  refuses  to  acknowledge  equitable 
estates  of  a  title  not  equitably  good.     But  what  can  sur- 
pass the  absurity  of  a  Court  issuing  an  injunction  against 
the  production  of  particular  evidence  before  itself?     The 
whole  system  of  injunctions  is  the  consequence  of  our| 


relations  to  the  interests  of  society  it  yields  only  to  theology 
in  importance.  Presenting  itself  as  the  proudest  achieve- 
ment of  the  human  intellect  it  forms,  in  its  latest  and  most 
sublime  development,  a  theme  for  study  worthy  of  the  lofti- 
est powers,  and  requiring  the  earnest  application  of  all  who 
would  master  its  intricacies. 

He  who  approaches  the  study  of  the  law  with  the  inten- 
tion of  becoming  one  day  an  expounder  of  it,  sets  for  himself 
a  task  which  will  lay  all  of  his  resources  under  contribution. 
He  commits  himself  to  a  struggle  which,  if  pursued  faith- 
fully to  the  end,  will  allow  none  of  his  forces  to  lie  by  in 
reserve.  If  he  have  a  just  sense  of  the  responsibility  of  the 
office  to  which  he  aspires,  the  amount  of  labor  to  be  per- 
formed before  he  can  conscienciously  say  that  he  is  fitted  to 
exercise  its  duties,  appears  almost  Herculean.  No  end  of 
crabbed  technicalities,  precise  definitions,  dry  formulas,  and 
abstract  principles  must  be  mastered  before  he  reaches 
even  the  door  of  the  treasure-house  that  encloses  its  mys- 
teries. 

But  suppose  him  to  have  mastered  these,  and  entered 
upon  the  practice  of  the  law.  Is  his  work  done  ?  Can  he 
now  say,  '^  Soul  take  thine  ease  ?  "  Far  from  it.  He  has 
now  become  the  professed  votary  and  sworn  interpreter  of 
a  science  which  demands  a  more  profound  investigation 
and  unwavering  attention  than^  perhaps,  any  other.     Sur- 
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rounded  bj  clients  whose  property,  honor,  nay,  perhaps  life 
even,  depend  upon  him,  hia  study  and  application  becomes, 
or  should  beoome,  only  the  closer  and  more  anxious.  The 
reading  of  a  thorough-paced  advocate,  one  ready  for  every 
emergency,  is  almost  unlimited — ^a  life  time  is  scarcely  suf- 
ficient for  its  requirements. 

The  labor  of  the  lawyer  being  so  vast,  his  profession  so 
elevated,  must  not  thi^  '<  dabbling  in  politics,''  which  has 
of  late  years  become  so  common,  interfere  seriously  with 
his  duties?  The  celebrated  pulpit  orator,  Henry  Ward 
Beecher,  in  an  addres  to  a  class  of  young  men  about  to  step 
from  the  college  curriculum  into  the  active  duties  of  life, 
after  giving  them  sound  advice  fo(  their  guidance  in  the 
pursuit  of  each  of  the  professions,  closed  by  saying  <'  Some 
of  you  will  be  politicians.  To  such  all  I  can  say  is.  May 
God  help  you ! "  And  all  that  we  can  say  to  both  the 
political  lawyer  and  his  client  is,  May  God  help  you  ! 

To  prevent  misunderstanding,  we  would  here  draw  a 
dividing  line.  There  are  two  kinds  of  politicians,  very  dif- 
ferent in  their  characters — those  who  study  politics  as  the 
science  of  government,  and*  those  who  study  it  as  an  art. 
The  former  are  statesmen  }  the  latter  partisans.  The 
former  an  ornament  to  the  profession ;  the  pursuits  of  the 
latter  are  far  from  conforming  to  the  elevated  standard  it 
should  ever  maintain. 

We  have  nothing  to  say  against  any  man  playing  the 
game  of  politics  whose  tastes  may  lead  him  so  to  do ;  but 
that  one  immersed  in  it  can  at  the  same  time  pursue  the 
practice  of  the  law,  with  the  calm,  intelligent,  and  upright 
spirit  it  demands  is,  we  conceive,  utterly  impossible.  No 
two  paths  can  be  more  widely  divergent  than  those  of  the 
lawyer  and  the  partisan  office-seeker.  A  character  for 
stern  and  unflinching  adherence  to  the  principles  of  truth, 
honor  and  justice  is  indispensable  to  every  lawyer  who  would 
sacceed  and  become  worthy  of  the  name.  We  are  all  suf- 
fieiently  acquainted  with  the  life  of  the  political  ''wire-pul- 
ler," to  know  that  his  career,  forcing  him 

*'  Too  and  back,  lackeying  the  varying  tide," 

is  fkr  from  fostering  the  growth  of  any  such  elements  of 
character.  The  greedy  thirst  for  political  power  muitos 
mcrtales  faUos  fieri  subegit,  saysSallust,  and  lawyers  when 
they  become  smitten  with  it,  are  no  exceptions  to  the  re- 
murk. 

The  law  is  a  jealous  mistress,  and  he  who  would  woo  her 
with  any  hope  of  success,  must  approach  her  with  no  divid- 
ed love.  Let  this  be  remembered  by  everj  lawyer,  let  him 
parsue  his  profession  with  an  eye  single  to  its  greatness 
and  importance,  allowing  nothing  to  draw  him  aside  from 
the  full  and  conscientious  performance  of  his  duties,  and 
he  may  rest  assured  that  his  colaborers  will  never  have 
cause  to  blush  for  his  inefficiency. — Legal  Intelligencer, 

The  attention  of  Clerks  of  Municipalities  is  directed  to 
sec.  1  of  the  Act  of  last  Session  for  the  Registration  of 
Debentures  (cap.  91).  It  is  thereby  made  the  duty  of 
every  Municipal  Clerk,  within  three  months  after  the  pas- 
ting of  the  Actj  (16  August,  1858),  to  transmit  to  the 
County  Registrar  a  copy  of  evert/  By-law  heretofore  passed, 
under  the  authority  of  which  any  money  may  have  been 
raised  by  the  issue  of  Debentures,  together  with  a  return 
in  the  form  there  given. 
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IN  BANC. 

Jl^ortedfor  the  U.  G.  law  Joubjtal. 

TRINITY  TERM,  1868. 

Befon  tlM  Hon.  G.  J.  Diaper,  the  Hon.  Mr.  Jutnos  Biqharm,  wA  the  Hon. 

Uk.  Justici  Uaqartt. 

Jauvis  v.  The  Qreat  Wssteen  Railway  Coupany. 

OotlU-'SalarUd  AgtmL 

The  Defendants  eng»^  the  excluslre  Berrices  of  an  Attorney,  In  oonsideration  o 
a  eerlain  annual  salary,  and  under  no  oonrideratlon  whataoeyer  wan  he  to  charge 
them  cosU  Ibr  such  terTloee.  The  Defvndauta  further  atipulaled  with  their  At^ 
torney  that  in  all  caaee  where  onuta  were  directed  tn  be  paid  to  them  they  ahonld 
aocroe  to  the  benefit  of  the  Attorney,  leas  faeb  disbttraeme&ta  aa  ihonid  have 
been  paid  by  them  in  the  proaecntion  at  the  pn  oee  llngfi. 

JBdd^  that  under  mieh  an  agreeotent  the  Oompauy  w«j  not  entitled  to  coata  beyond 
the  actual  and  neoeaaary  disbnraamenta  of  the  cause 

An  action  on  the  ease  had  been  brought  by  the  plidntiff  against 
the  defendants,  when  a  verdict  was  found  for  the  defendants.  On 
the  23rd  July,  the  defendants  taxed  their  costs.  On  the  taxation  it 
was  objected  on  behalf  of  the  plaintiff  that  no  costs  could  be 
allowed  the  defendants  except  such  costs  as  they  bad  paid  or  were 
legally  liable  for.  The  Master  oyerraled  the  objection,  and  taxed 
the  costs  as  between  party  and  party. 

On  the  dlst  July  the  plaintiff  obtained  a  snmmens  calling  on 
the  defendants  to  show  cause  why  the  Master  should  not  be  or- 
dered to  rcTise  his  taxation. 

On  the  4th  August  the  summons  was  heard  and  discharged  with 
costs,  by  Mr.  Justice  McLean. 

On  the  25th  August  a  Rule  Nisi  was  obtained  from  this  Court 
for  the  defendants  to  show  cause  why  the  order  of  Mr.  Justice 
McLean,  and  all  proceedings  had  or  taken  thereunder  should  not 
be  set  aside,  and  why  the  Master  should  not  be  ordered  to  revise 
his  taxation  of  the  costs,  by  disallowing  to  the  defendants  all 
charges  save  those  which  the  defendants  paid  or  for  which  they 
were  legally  liable  to  or  chargeable  with  by  their  Attorney. 

Several  affidavits  were  filed  on  behalf  of  the  plaintiff  tending  to 
show  the  agreement  that  existed  between  the  defendants  and  their 
Attorney  as  to  costs. 

Two  affidavits  were  read  on  the  part  of  the  defendants.  One 
the  affidavit  of  their  Attorney,  the  other  the  affidavil  of  the  Manag- 
ing Director  of  the  Defendants,  which  principally  went  to  corrob- 
orate the  statement  contained  in  the  former. 

The  plaintiff  cheifiy  relied  on  the  statement  contained  in  the  affi- 
davit of  the  Defendants'  Attorney,  and  as  the  judgment  of  the 
Court  was  to  a  great  extent  founded  on  the  admissions  contained 
therein,  we  extract  from  the  affidavits  two  of  the  principal  para- 
graphs which  to  the  terms  of  the  agreement  that  existed  between 
the  defendants  and  their  Attorney. 

'*  That  the  costs  against  the  plaintiff  in  this  cause  are  mine,  that 
is,  such  as  are  disbursements  by  the  defendants,  and  have-not  been 
paid  out  by  me,  I  shall  have  when  collected  to  reimbune  them, 
but  snoh  costs  as  have  been  taxed  to  me  as  the  attorney's  costs  in 
the  cause  are  mine,  and  are  due  to  me,  and  will  not  become  the 
property  of  the  defendants  under  any  circumstances  whatever. 

**  That  the  engagement  I  have  with  the  defendants  does  not  in 
any  way  affect  my  right  to  costs  in  any  cases  in  which  costs  may 
be  recoverable  by  me,  but  that  I  am  paid  a  salary  in  lieu  of  ren- 
dering any  bills  of  costs  as  against  them  only. 

M.  C,  Cameron  showed  cause  against  the  rule,  and  contended 
that  the  defendants  were  justified  in  entering  into  such  an  agree- 
ment as  set  forth  in  the  affidavits,  without  in  any  way  destroying 
their  right  to  receive  full  costs  from  the  plaintiff. 

A^am  WUsofij  Q.C.,  and  Anderaon^  in  support  of  the  rule  sub- 
mitted that  such  an  agreement  utterly  debarred  the  defendants 
from  recovering  costs  from  the  plaintiff  beyond  the  amount  for 
which  they  themselves  were  liable  to  their  attorney,  namely,  actual 
disbursements  and  that  the  statements  in  the  affidavit  of  the  attor- 
ney as  to  the  "  costs  being  his,"  were  wholly  unsupported  by  au- 
thority, in  no  case  are  costs  directed  to  be  paid  to  tne  attorney, 
nor  is  the  attorney  to  be  considered  otherwise  than  as  the  agent 
of  his  principal  or  client.  If  the  principal  as  was  laid  down  in 
Dooly  V.  The  (heat  Northren  Railway  Co.,  4  Ellis  &  Bl.,  841  could 
not  recover  costs  against  the  opposite  party,  his  attorney  could  be 
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fendant  had  the  better  right.  Modem  changes  have  enor- 
mously diminished  this  evil,  and  have  done  so  just  in  pro- 
portion as  the  oldest  strictness  of  pleading  has  been  aban- 
doned. But  the  evil  is  not  jet  quite  eradicated,  and  nevei 
will  be  so  until  the  innovations  reach  the  goal  to  which 
they  have  been  long  tending,  in  the  absolute  abandonment 
of  special  pleading.  Partly  from  the  want  of  harmony  be- 
tween this  system  and  the  doctrines  of  equity,  and  partly 
from  the  reluctance  of  the  bench  to  adapt  itself  to  new  ideas, 
the  largo  equitable  jurisdiction  given  to  the  courts  of  law 
has  produced  much  less  benefit  than  was  expected  from  it. 
This  is  the  ground  of  Mr.  Atherton's  proposed  amend- 
ments. Let  us  examine  the  mode  in  which  he  attempts  to 
remedy  this  mischief,  and  sec  whether  it  is  likely  to  lead  to 
happier  results. 

The  Common  Law  Procedure  Act  of  1854  enacted  that 
in  all  casts  of  breach  of  contract,  or  other  injury,  on  which 
an  action  for  damages  could  be  maintained,  the  Court  might 
issue  a  writ  of  injunction;  and  that  in  any  action,  except 
replevin  and  ejectment,  a  writ  of  mandamus   might   be 
claimed  to  enforce  the  fulfilment  of  any  duty  in  which  the 
plaintiff  was  interested.     The  judges  have  not  exercised 
the  power  very  freely,  and  the  present  Bill  seeks  to  change 
this  disposition  by  re-enacting  the  same  clauses  in  different 
words,  the  only  alteration  being  that  the  power  is  to  extend 
to  all  cases  where  a  court  of  equity  would  have  jurisdiction 
which  prictically  repeals  the  restriction  as  to  replevin  and 
ejectment,  but  in  other  respects  leaves  the  1  aw  much  where 
it  was.     If  the  judges  were  likely  to  obey  a  second  mandate 
of  the  Legislature  in  a  different  spirit  from  that  in  which 
they  received  the  first,  there  might  be  some  use  in  repeat- 
ing the   enactments  which  have  hitherto  proved  so  ineffec- 
tual.    The  third  and  fourth  clauses  of  Mr.  Atherton's  Bill 
are  very  different   in  their  tenor.     The  third  clause  says 
almost  in  so  many  words,  that  a  court  of  law  is  henceforth 
to  give  the  same  relief  as  the  Court  of  Chancery,  and  to 
make  and  enforcehe  same  decrees,  and  exercise  the  same 
powers.     Now  we  venture  to  submit,  that  a  general  direc- 
tion of  this  kind  must  prove  a  failure.     If  equity  jurisdic- 
ion  can  be  grafted  on  to  law  it  will  grow  there ;  but  simply 
to  issue  an  edict  that  the  Common  Pleas  or  the  Exchequer 
is  henceforth  to  be  a  Court  of  Chancery,  and  is  to  work  out 
the  new  duties  as  well  as  it  can,  is  to  pave  the  wayfor  one 
of  two  results.      Either  the  jurisdiction  will  be   tacitly 
dropped,  or  the  whole  equity  system  will  be  corrupted  by 
being  thrown  bodily  into  the  hands  of  courts  and  officers 
uttterly  unprepared  by  any  previous  assosiation  for  the  ad- 
ministration of  this  class  of  business.     Bit  by  bit  the  com- 
mon law  courts  may  be  inoculated  with  equity.     But  there 
is  more  haste  than  good  speed  about  Mr.  Atherton's  pro- 
ject.    The  fourth  clause  curiously  illustrates  the  absurdities 
which  are  involved  in  this  crude  and  sweeping  method  of 
reform.     It  actually  directs  a  court  of  law,  in  certain  ac- 
tions of  ejectment,  to  restrain  the  setting  up  of  the  legal 
title  as  a  court  of  equity  now  does.     It  is  intelligible  that 
a  court  which  recognizes  trusts  should  restrain  the  setting 
up  in  another  court  which  refuses  to  acknowledge  equitable 
estates  of  a  title  not  equitably  good.     But  what  cap  sur- 
pass the  absurity  of  a  Court  issuing  an  injunction  against 
the  production  of  particular  evidence  before  itself?     The 


double  courts  acting  on  diverse  principles.  But  to  perpe- 
tuate the  sham  conflict,  when  the  whole  jurisdiction  is 
merged  in  one  tribunal,  is  the  most  whimsical  contrivance 
that  ever  was  dreamed  of.  If  courts  of  law  are  to  adopt 
the  doctrines  of  equity,  let  them  regard  the  real  beneficial 
interests  brought  before  them,  a  course  which  must  lead 
to  the  abolition  of  the  privileges  of  the  legal  estate.  But, 
to  say  that  a  Court  is  to  do  violence  to  itself,  and  exclude 
the  hct  of  an  outstanding  estate,  because,  if  admitted,  it 
would  not  know  how  to  give  precedence  to  an  equitable  in- 
terest, is  to  establish  a  system  of  fictions  far  exceeding  in 
absurity  the  old  myth  of  John  Doe  and  Richard  Roe. 

The  machinery  clauses  of  the  Bill  are  framed  in  the  same 
happy  disregard  of  the  real  exigencies  of  the  case.  Masters 
of  the  Queen's  Bench  and  other  courts  are  straightway  to 
become  chief  clerks,  just  as  judges  are  to  become  Vice- 
chancellors  ;  but  no  provisions  are  inserted,  or  appKrently 
thought  about,  to  harmonise  these  new  functions  with  the 
unaccommodating  rigidity  of  common  law  pleading  and 
practice.  The  judges  are  to  do  all  this  by  orders  as  well  as 
they  can ;  and,  as  their  eiperience  lies  wholly  in  another 
field,  they  will  not  be  very  grateful  to  Mr.  Atherton  for  the 
task  he  wishes  to  cast  upon  them. 

The  end  and  object  of  this  bit  of  legislation  is  undeniably 
good,  but  many  a  cautious  step  and  much  thoughtful  labour 
must  intervene  before  the  goal,  which  Mr.  Atherton  is  so 
eager  to  reach,  can  be  arrived  at,  without  some  lamentable 
disasters  on  the  road. — Solicitor's  JoumaL 


LAW  AND  POLITICS. 


Jurisprudence,  next  to  the  moral  law,  is  the  noblest 
branch  of  that  general  law  <<  whose  seat  is  in  the  bosom  of 
God  and  whose  voice  is  the  harmony  of  the  world."  One 
of  the  oldest  of  the  sciences,  we  behold  in  it  an  aggregate 
uf  the  wisdom  and  experience  of  ages ;  and  viewed  in  its 
relations  to  the  interests  of  society  it  yields  only  to  theology 
in  importance.  Presenting  itself  as  the  proudest  achieve- 
ment of  the  human  intellect  it  forms,  in  its  latest  and  most 
sublime  development,  a  theme  for  study  worthy  of  the  lofti- 
est powers,  and  requiring  the  earnest  application  of  all  who 
would  master  its  intricacies. 

He  who  approaches  the  study  of  the  law  with  the  inten- 
tion of  becoming  one  day  an  expounder  of  it,  sets  for  himself 
a  task  which  will  lay  all  of  his  resources  under  contribution. 
He  commits  himself  to  a  struggle  which,  if  pursued  faith- 
fully to  the  end,  will  allow  none  of  his  forces  to  lie  by  in 
reserve.  If  he  have  a  just  sense  of  the  responsibility  of  the 
office  to  which  he  aspires,  the  amount  of  labor  to  he  per- 
formed before  he  can  conscienciously  say  that  he  is  fitted  to 
exercise  its  duties,  appears  almost  Herculean.  No  end  of 
crabbed  technicalities,  precise  definitions,  dry  formulas,  and 
abstract  principles  must  be  mastered  before  he  reaches 
even  the  door  of  the  treasure-house  that  encloses  its  mys- 
teries. 

But  suppose  him  to  have  mastered  these,  and  entered 
upon  the  practice  of  the  law.  Is  his  work  done  ?  Can  he 
now  say,  **  Soul  take  thine  ease  ? ''     Far  from  it.     He  has 


now  become  the  professed  votary  and  sworn  interpreter  of 

a  science  which  demands  a  more  profound  investigation 

whole  system  of  injunctions  is  the  consequence  of  our  and  unwavering  attention  than,  perhaps^  any  other.     Sur- 
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rounded  by  clients  whose  property,  honor,  nay,  perhaps  life 
even,  depend  upon  him,  his  study  and  application  becomes, 
or  should  beoome,  only  the  closer  and  more  anxious.  The 
reading  of  a  thorough-paced  advocate,  one  ready  for  every 
emergency,  is  almost  unlimited — a  life  time  is  scarcely  suf- 
ficient for  its  requirements. 

The  labor  of  the  lawyer  being  so  vast,  his  profession  so 
elevated,  must  not  thft  *'  dabbling  in  politics,"  which  has 
of  late  years  beoome  so  common,  interfere  seriously  with 
his  duties?  The  celebrated  pulpit  orator,  Heniy  Ward 
Beecher,  in  an  addres  to  a  class  of  young  men  about  to  step 
from  the  college  curriculum  into  the  active  duties  of  life, 
after  giving  them  sound  advice  fo(  their  guidance  in  the 
pursuit  of  each  of  the  professions,  closed  by  saying  <'  Some 
of  you  will  be  politicians.  To  such  all  I  can  say  is.  May 
Ood  help  you  I ''  And  all  that  we  can  say  to  both  the 
political  lawyer  and  his  client  is.  May  God  help  you  ! 

To  prevent  misunderstanding,  we  would  here  draw  a 
dividing  line.  There  are  two  kinds  of  politicians,  very  dif- 
ferent in  their  characters — ^those  who  study  politics  as  the 
science  of  government,  and  those  who  study  it  as  an  art. 
The  former  are  statesmen  ;  the  latter  partisans.  The 
former  an  ornament  to  the  profession ;  the  pursuits  of  the 
latter  are  far  from  conforming  to  the  elevated  standard  it 
should  ever  maintain. 

We  have  nothing  to  say  against  any  man  playing  the 
game  of  politics  whose  tastes  may  lead  him  so  to  do ;  but 
that  one  immersed  in  it  can  at  the  same  time  pursue  the 
practice  of  the  law,  with  the  calm,  intelligent,  and  upright 
spirit  it  demands  is,  we  conceive,  utterly  impossible.  No 
two  paths  can  be  more  widely  divergent  than  those  of  the 
lawyer  and  the  partizan  office-seeker.  A  character  for 
stern  and  unflinching  adherence  to  the  principles  of  truth, 
honor  and  justice  is  indispensable  to  every  lawyer  who  would 
Buooeed  and  beoome  worthy  of  the  name.  We  are  all  suf- 
ficiently acquainted  with  the  life  of  the  political  '^  wire-pul- 
ler,'' to  know  that  his  career,  forcing  him 

**  Too  and  back,  laokeying  the  varying  tide/' 

is  far  from  fostering  the  growth  of  any  such  elements  of 
character.  The  greedy  thirst  for  political  power  muitos 
fn^rtaUs  fdlsoB  fieri  9ubegity  saysSallust,  and  lawyers  when 
tbey  become  smitten  with  it,  are  no  exceptions  to  the  re- 
mark. 

The  law  is  a  jealous  mistress,  and  he  who  would  woo  her 
with  any  hope  of  success,  must  approach  her  with  no  divid- 
ed love.  Let  this  be  remembered  by  every  lawyer,  let  him 
pursue  his  profession  with  an  eye  single  to  its  greatness 
and  importance,  allowing  nothing  to  draw  him  aside  from 
the  full  and  conscientious  performance  of  his  duties,  and 
he  may  rest  assured  that  his  colaborers  will  never  have 
cause  to  blush  for  his  inefficiency. — Legal  Intelligencer. 

The  attention  of  Clerks  of  Municipalities  is  directed  to 
sec.  1  of  the  Act  of  last  Session  for  the  Be^stration  of 
Debentures  (cap.  91).  It  is  thereby  made  the  duty  of 
every  Municipal  Clerk,  within  three  months  after  the  paS" 
sing  of  the  Act,  (16  August,  1858),  to  transmit  to  the 
County  Registrar  a  copy  of  every  By-law  heretofore  passed, 
under  the  authority  of  which  any  money  may  have  been 
raised  by  the  issue  of  Debentures,  together  with  a  return 
in  the  form  there  given. 
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COMMON  PLEAS. 

IN  BANC. 

Jiq)orUdfor  the  U.  G.  Law  Joubstau 

TRINITY  TERU,  1868. 

Before  the  Hon.  G.  J.  DftApn,  the  Hon.  Mb.  JvmoE  Riobaxm,  and  the  ncn. 

BI&.  JdBTXCI  IlAOAKTr. 

Jarvis  v.  Thb  Great  Wistrrn  Railway  Cokpant. 

CbtU — Salaried  AffenL 

The  Defendants  engati^  the  excluslre  senrlcea  of  an  Attorney,  in  oonsideratlon  o 
a  certain  annual  aalary,  and  nuder  no  conMderation  whataoeyer  wan  he  to  charge 
them  ooiU  for  iinch  terrtcea.  The  Defendants  further  stipulated  with  their  At^ 
torney  that  in  all  cases  where  omits  were  directed  tn  be  paid  to  them  they  shonld 
awrue  to  ttie  benefit  of  the  Attorney,  less  sudi  disbursements  as  should  have 
been  paid  by  them  in  the  prosecution  of  the  pn  oee  lings. 

JEkUii  that  under  such  an  agreement  the  (Xxnpany  wai  not  entitled  to  costs  beyond 
the  actual  and  neoessaiy  disbursements  of  the  cause 

An  action  on  the  case  had  been  brought  by  the  plaintiff  against 
the  defendants,  when  a  verdict  was  found  for  the  defendaotfl.  On 
the  23rd  Jaly,  the  defendants  taxed  their  costs.  On  the  taxation  it 
was  objected  on  behalf  of  the  plaintiff  that  no  costs  could  be 
allowed  the  defendants  except  such  costs  as  they  had  paid  or  were 
legally  liable  for.  The  Master  OTerruled  the  objection,  and  taxed 
the  costs  as  between  party  and  party. 

On  the  dlst  July  the  plaintiff  obtained  a  sammens  calling  on 
the  defendants  to  show  cause  why  the  Master  shonld  not  be  or- 
dered to  revise  his  taxation. 

On  the  4th  August  the  summons  was  heard  and  discharged  with 
costs,  by  Mr.  Justice  McLean. 

On  the  25th  August  a  Rule  Nisi  was  obtained  f^oni  this  Court 
for  the  defendants  to  show  cause  why  the  order  of  Mr.  Justice 
McLean,  and  all  proceedings  had  or  taken  thereunder  should  not 
be  set  aside,  and  why  the  Master  should  not  be  ordered  to  revise 
his  taxation  of  the  costs,  by  disallowing  to  the  defendants  all 
charges  save  those  which  the  defendants  paid  or  for  which  they 
were  legally  liable  to  or  chargeable  with  by  their  Attorney. 

Several  affidavits  were  filed  on  behalf  of  the  plaintiff  tending  to 
show  the  agreement  that  existed  between  the  defendants  and  their 
Attorney  as  to  costs. 

Two  affidavits  were  read  on  the  part  of  the  defendants.  One 
the  affidavit  of  their  Attorney,  the  other  the  affidavil  of  the  Manag- 
ing Director  of  the  Defendants,  which  principally  went  to  corrob- 
orate the  statement  contained  in  the  former. 

The  plaintiff  cheifly  relied  on  the  statement  contained  in  the  affi- 
davit of  the  Defendants'  Attorney,  and  as  the  judgment  of  the 
Court  was  to  a  great  extent  founded  on  the  admissions  contained 
therein,  we  extract  from  the  affidavits  two  of  the  principal  para- 
graphs which  to  the  terms  of  the  agreement  that  existed  between 
the  defendants  and  their  Attorney. 

"  That  the  costs  against  the  plaintiff  in  this  cause  are  mine,  that 
is,  such  as  are  disbursements  by  the  defendants,  and  have'not  been 
paid  oat  by  me,  I  shall  have  when  collected  to  reimburse  them, 
but  such  costs  as  have  been  taxed  to  me  as  the  attorney's  costs  in 
the  cause  are  mine,  and  are  due  to  me,  and  will  not  become  the 
property  of  the  defendants  under  any  circumstances  whatever. 

**  That  the  engagement  I  have  with  the  defendants  does  not  in 
any  way  affect  my  right  to  costs  in  any  cases  in  which  costs  may 
be  recoverable  by  me,  but  that  I  am  paid  a  salary  in  lieu  of  ren- 
dering any  bills  of  costs  as  against  them  only. 

M.  C.  Cameron  showed  cause  against  the  rule,  and  contended 
that  the  defendants  were  justified  in  entering  into  such  an  agree- 
ment as  set  forth  in  the  affidavits,  without  in  any  way  destroying 
their  right  to  receive  full  costs  from  the  plaintiff. 

A^am  WiUon,  Q.C,  and  Andersofit  in  support  of  the  rule  sub- 
mitted that  such  an  agreement  utterly  debarred  the  defendants 
from  recovering  costs  from  the  plaintiff  beyond  the  amount  for 
which  they  themselves  were  liable  to  their  attorney,  namely,  actual 
disbursements  and  that  the  statements  in  the  affidavit  of  the  attor- 
ney as  to  the  "  costs  being  his,"  were  wholly  unsupported  by  au- 
thority, in  no  case  are  costs  directed  to  be  paid  to  tne  attorney, 
nor  is  the  attorney  to  be  considered  otherwise  than  as  the  agent 
of  his  principal  or  client  If  the  principal  as  was  laid  down  in 
Dooli/  V.  The  Or  eat  Norihren  Railway  Co.,  4  Ellis  k  61.,  841  could 
not  recover  costs  against  the  opposite  party,  his  attorney  could  be 
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in  no  better  position.     The  languflge  of  the  judgment  obtained  bj 
the  defendant  ought  to  be  oonoIusiTe  on  the  question  "that  thV 
plaintiflf  take  nothing  by  his  said  writ,  &c.,  and  that  ihe  defendant 
(not  his  attorney^  do  reooTer  against  the  plaintiff  for  his  eosts. 
The  Court  maae  the  rule  absolute. 


CHANCERY. 


(Reportad  by  Thomas  Hoiraurs,  LL.  JL,  Bftrrkt«xsat>L«ir.> 

(IN  BANG.) 

Baldwin  y.  Bvionan. 
MegUtty  Jtb^Maviffogt  forpwrehatt  monev^Abunoi  of  mdomdnedftwiiwiUu 

A  mortgage  Ibr  tupftld  purcham  money  not  regtrtertd  befcre  other  mortgegee, 
cADBot  obtain  priority  where  Ibe  subseqaent  mortgageea  have  no  actual  ni^tiee 
of  tbe  Tend  >r'*  lien.  The  abaence  of  an  endorsed  receipt  for  the  purchase  monej 
la  not  actual  notiee  to  the  sabaeqnent  mortga^Bea. 

The  plaintiff  executed  a  deed  of  couTeyance  of  certain  land  to  the 
defendant,  and  took  from  him  a  mortgage  for  the  amount  of  the 
purchase  money.  The  conToyance  was  registered ;  but  the  mort- 
gage wad  delayed  for  the  defendant's  wife  to  bar  her  dower.  In 
the  meantime,  the  defendant  mortgaged  the  property  to  others  who 
registered  their  mortgages  and  thus  obtained  priority.  This  suit 
was  instituted  to  obtain  for  the  mortgage  by  which  the  unpaid 
purchase  money  was  secured,  priority  over  the  subsequent  mort- 
gages on  the  ground  that  the  absence  of  a  receipt  for  purchase 
.  money,  was  notice  to  subsequent  mortgagees  of  the  Tender's  lien. 

Hector  for  plaintiff. 

Roaf  tor  defendants  Sanderson  and  LoTeridge. 

EsTiN,  y.  C.*— I  do  not  think  the  i^alntiff  has  any  lo€U9  itandt^ 
Mid  I  think  he  muet  be  postponed  to  Sanderson  and  Lenreridge,  and 
Bust  redeem  them.  There  is  I  think  no  lien ;  it  is  ezoluded  by 
the  mortgage,  although  not  ezeoated  by  Mn.  Duignan«  and  for 
that,  and  o&er  reasons  perhaps  not  registered.  The  plaintiff  must 
therefore  rely  on  his  mortgage,  which  is  clearly  Toid  at  law,  and 
idso,  I  think,  in  equity.  The  absence  of  an  endorsed  reoeipt 
being  oonstructiTC  notice  of  the  money  not  being  paid,  and  oonso- 
quently  of  the  lien,  which  there  was  not,  oannot  be  sustained. 
The  defendants  are  not  drlTcn  to  rely  on  the  surrender  of  the  deeds» 
which  howeyer  assisted  the  legal  fraud,  although  all  the  title  deeds 
may  not  perhaps  haye  been  deUyered  to  them. 

Spbaqos,  Y.  C. — I  think  this  case  is  governed  by  the  Registry 
laws.  A.part  from  the  circumstance  of  the  plaintiff's  mortgage 
being  worded  to  secure  unpaid  purchase  money,  it  is  the  ordinary 
case  of  the  subsequent  of  two  mortgages  being  first  registered,  and 
so  obtaining  priority — ^which  priority  could  o^y  be  affected  by  act- 
ual positive  notice ;  and  which  notice  is  not  shown  in  this  case. 
Then,  does  the  circumstance  of  the  first  mortgage  being  for  unpaid 

Surchase  money  take  it  out  of  the  ordinary  rule  ?  I  cannot  say  it 
oes,  or  how  it  can,  for  registration  without  actual  notice  is,  to  a 
purchaser  for  value,  a  protection  against  prior  claims,  legal  or 
equitable.  It  is  difficult  to  put  a  stronger  case  than  the  one  of 
most  frequent  occurrence:  that  of  a  prior  purchaser  who  has  paid 
his  purchase  money  and  has  a  conveyance ;  of  course  the  case  of 
a  prior  mortgagee  forms  part  of  the  same  rule,  being  a  purchaser 
jtro  tanto.  I  do  not  see  any  good  ground  for  Uie  exception  either 
in  the  form  of  a  vendor's  Hen,  or  whether  it  rests  upon  the  ordi- 
nary equity  of  a  vendor  whose  purchase  money  has  not  been  paid, 
or  whether  he  has,  for  his  more  effectual  protection,  secured  it  by 
a  mortgage.  The  absence  of  the  endorsed  receipt  could,  at 
most,  be  constructive  notice  not  affecUng  the  purchaser  having  a 
registered  conveyance. 

.  I  have  not  thought  it  necessary  to  consider  the  effect  of  a  yen- 
dor  being,  as  here,  also  mortgagee  and  allowing  the  title  deeds  tore- 
main  in  tibe  hands  of  the  mortgagor,  or  rather  delivering  them  into 
his  hands, — for  the  purchase  and  the  mortgage  appear  to  haye 
been  one  transaction.  

Parks  t.  Buown. 

SbomrUif  for  eotts^Death  ^  h^fimU  next  friend  within  JuritdicUon. 
Where  during  the  proffreas  of  a  trail  it  occunfthat  lUl  parties  reside  out  of  the  jnrfs- 
dietlon,  there  may  be  an  application  Ibr  aacnrity  fbr  coats.       (26th  JuBe»  ISfiS.) 

In  this  ease  it  appeared  that  the  Infants  were  the  only  parties 


restding  within  the  jurisdiction  of  the  Court,— their  next  friend 
baring  died,  and  no  new  guardian  having  been  appointed. 

Maegr$gcr  moved  for  an  order  for  security  for  costs. 

G,  Morpky  opposed  the  motion.  The  next  friend  of  the  infhnto 
had  only  just  died,  and  enquiries  were  being  made  ss  to  who  waa 
their  nearest  relation  within  the  province  so  as  to  have  another 
guardian  appointed. 

Thb  Cbanokuob  thought  tiie  application  should  be  granted, 
as  all  parties  to  the  suit,  resided  without  the  jurisdiction  of  the 
Court  But  that  should  the  infants  be  able  to  find  another  next  friend 
within  the  prorinoe,  applieatton  might  be  uiade  to  discharge  tho 
order. 


ChAMVBBS  T.   CRAMBaBS. 

Whan  pnblicvtion  has  pained  and  neither  party  has  moved  in  the  suit,  the  Govt 
will  oae  a  diaeretiOD  to  open  or  ealacge  pubUeatlon. 

C2Uh8«|ii,18M.) 

In  tl^  case  the  BiU  was  ftlod  6th  October,  1«61.  Plaintiff  es- 
amined  tome  witnesses  at  lOngston  in  May  1852.  Another  ex- 
amination was  agreed  upon  by  the  solicitors  of  both  parties  to  bo 
held  there  in  August  1854,  on  condition  of  the  Plaintiff's  paying 
the  expenses  of  the  Defendant's  counsel  proceeding  there ;  but 
owing  to  the  late  arrival  of  the  letter  enolosiug  the  necessary 
amount  the  Dofsadant's  eounsel  could  not  attend,  and  no  ezaod* 
nation  took  place. 

Caltanaeh  (for  C.  W.  Cooper ^')  moved  for  leave  to  open  publi- 
cation, and  read  affidarite  of  Cooper  and  Plaintiff,  stating  that 
the  d«Iay  had  been  occasioned  by  negoetatioBs  for  settlement  be- 
tween the  paTties. 

Hodffin§  opposed  tlie  motion,  and  read  tho  affklarit  of  Mr. 
Whiitroek,  formerly  solicitor  for  the  defendant,  which  stated  that 
no  new  negociations  for  settlement  had  taken  place  between  the 
time  of  examination  and  his  ceasing  to  act  as  defendant's  solicitor 
in  1866 ;  and  that  plaintiff  had  little,  if  any  intereet  in  the  suit. 
The  reason  defendant  had  not  dismissed  Plaintiff's  bill  was  tha* 
feeUng  his  positton  sure,  he  had  not  moved. 

BsTBN  V.  C,  I  oonsider  it  adrisable  to  grant  the  order  on  pay- 
ment of  the  costs  of  tiiis  application.  It  appears  that  Plaintiff  ex- 
amined witnesses  in  1852,  when  I  suppose  publication  dosed, 
and  obtained  a  new  appointment  for  1854  ;  but  owing  to  facts  very 
indefinitely  stated  in  the  affiidarits,  the  examination  did  not  take 
place.  From  1854  to  1858  either  party  could  have  moved,  and 
the  delsndant  not  baring  done  so,  and  as  he  bdieves  his  ease 
strong,  it  will  not  iqjure  his  position  to  open  publication  od 
plaintiff  paying  the  costs  of  the  application. 


COMMON  LAW  CHAMBERS. 
Beported  l^  A.  MoNabb,  Xwi.,  KA. 


Bank 


IT.  C,  T.  Yanyoobish  AND  Abhox.i>. 

Judgment-'Appearance—QuU. 


Fhere  an  appearaaee  Is  entered  In  due  time,  and  judginent  as  ft>r  wast  of  an  ap- 
pearaoea  is  aignad^-Mid  defendant  la  guilty  of  laehetaaqao  afldsTl t  of  merits 
Jndgmant  wlU  not  be  aet  asUa. 

A  summons  was  issued  on  15th  Mareh,  calling  on  plaintiff's  to 
shew  cause  why  the  judgment  signed  in  this  cause  and  the  writ 
of  ereoution  and  all  subMquent  proceedings  thereon ;  should  not 
be  set  aside,  so  fiar  as  relates  to  defendant  Arnold,  on  the  ground, 
that  judgment  was  signed  after  an  appearance  had  been  entered 
for  Arnold  within  the  proper  time  after  serrice  of  the  vrrit  of  sum- 
mons. 

The  action  was  brought  to  reeoyer  the  amount  of  a  promissory 
nots  made  by  defendant  Arnold,  and  endorsed  by  defendant  Van- 
voorish.  The  summons  (a  specially  endorsed  one)  was  served  on 
both  defendants  on  7th  December  last,  and  an  appearance  was  dul  j 
entered  on  behalf  of  Arnold  on  14th  December,  and  final  judgment 
was  signed  against  both  defendants  on  19th  of  same  month  as  in 
no  appearsnce  had  been  entered  for  either.  A  fi.  fa,  was  issued 
on  12th  January,  and  placed  in  the  hands  of  sheriff  of  Oxford  of 
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13th  January.  Defendant  Arnold  stated  in  his  affidavit  that  he 
was  not  aware  of  anjr  judgment  having  been  signed  against  him, 
until  tne  fourth  day  of  March,  and  that  then  he  heard  of  it  through 
his  attorney  Edward  Martin,  who  discovered  in  searching  the 
Begi-stry  office  that  a  certificate  of  judgment  had  been  registered 
there — ^tbe  delay  in  applying  between  the  4th  and  15th  of  March, 
was  satisfactorily  accounted  for. 

Jacluon,  shewed  cause.  Defendant  swore  positiTely  that  he  had 
had  no  notice  of  the  procedings ;  that  he  had  proceeded  regularly, 
and  that  after  he  ha4  appeared,  the  power  giyen  by  the  statute 
to  sign  judgment  without  declaring  was  f^ne.  Mr.  Jackson  con- 
tended that  such  judgment  was  a  nullity,  and  if  a  nullity,  that  he 
could  apply  at  any  time  to  set  it  aside.  That  probably  the  sheriff 
had  several  executions  against  the  defendant,  and  that  he  did  not 
understand  the  Deputy  Sheriff  as  referring  to  this  cause,  and  there- 
fore it  could  not  be  said  he  had  a  knowledge  of  the  plaintiff's  pro- 
ceedings in  the  action  and  that  he  had  so  sworn.  He  cited  Roberts 
v.  Spurr,  6  Dowl.  P.  C.  851. 

Oibson,  8;  contra. 

He  submitted  that  defendant  had  not  applied  in  time  to  set  aeide 
tlie  Judgment;  the  same  hating  been  signel  on  19th  December, 
and  did  not  apply  to  set  it  aside  until  nearly  8  months  after. 
That  the  Deputy  Sheriff  of  Oxford  swore  positively  that,  three  or 
four  days  after  the  receipt  of  the  writ  of  fi.  fa,  by  the  Sheriff,  he 
saw  defendant  Arnold,  and  informed  him  that  saoh  writ  was  in 
the  Sneriff's  hands  for  execution,  and  that  Arnold  replied  that  he 
would  try  and  arrange  it.  And  that  as  there  was  no  affidavit  of 
merits,  judgment  could  not  be  set  aside  after  the  defendant  was 
clearly  f^ilty  of  laches.  He  cited  Holmes  v.  Mussel,  9  Dow.  P.  C. 
487,  Wesdon  v.  Oarda,  2  Dow.  N.  S.  64. 

Richards,  J. — I  must  assume  that  defendant  Arnold  was  in- 
fbrmed  as  fkr  back  as  the  month  of  January,  that  the  fi.  fa.  in 
this  cause  was  in  the  Sheriff's  hands ;  of  course  this  must  have 
escaped  his  recollection,  when  he  made  the  affidavit  filed  on  his 
behalf.  If  he  was  so  informed,  then  he  is  too  late  to  move  to  set 
mside  the  judgment  if  the  signing  of  the  judgment  were  not  a  nullity, 
and  I  cannot  say  I  consider  the  signing  of  judgment  a  nullity  under 
the  facts  shown.  If  the  plaintiffs  had  declar^  and  defendant  had 
pleaded  and  plaintiffs  had  signed  judgment,  by  mistake— overlook- 
ing the  plea  that  judgment  could  not  be  treated  as  a  nullity,  it 
would  only  be  an  irregularity.  The  case  in  9  Dowling  seems  to 
me  very  strong  authority  for  plaintiflis ;  there  no  notice  whatever 
of  any  proceedings  was  given  to  defendant,  and  the  first  intima- 
tion he  had  of  any  proceedings  against  him  was  an  execution :  but 
because  he  neglected  to  apply  in  due  time  and  there  was  no  affi- 
davit of  merits,  the  judge  refiised  to  set  aside  proceedings ;  hold- 
ing that  they  could  not  be  treated  as  nullity.  Coleridge  J.,  gave  a 
mode  of  testing  whether  an  objection  be  a  nullity  or  an  irregular- 
ity, he  says,  **  If  he  can  waive  it,  it  amounts  to  an  irregularity ; 
if  he  cannot  it  is  a  nullity*"  I  think  this  irregularity  could  have 
been  waived  and  therefore  defendant  by  his  laches  has  waived  it 
Mid  cannot  now  set  aside  the  judgment 

The  case  referred  to  by  the  defendant  in  Dowling,  only  shews 
that,  under  the  old  practice,  proceeding  to  judgment  when  defend- 
ant had  not  appear^,  and  no  appearauice  haid  been  entered  for 
lum,  was  an  irregularity  amounting  to  a  nullity,  as  no  proceeding 
in  the  nature  of  a  judgment  could  be  had  until  the  par^  was  in 
court.  But  under  the  C.  L.  P.  Act,  I  apprehend  after  the  time 
for  entering  an  appearance  haa  passed  the  party  if  deemed  to  be 
in  court. 

I  am  of  opinion  the  summons  must  be  discharged.  The  only  doubt 
I  have  is  as  to  the  costs ;  a  summons  being  moved  with  costs,  as  a 
general  rule,  is  discharged  with  costs :  but  as  this  is  the  first  case,  I 
am  aware  of,  of  this  kind,  since  the  C.  L.  P.  Act,  let  the  sommons 
be  discharged  without  costs  to  either  party. 


YftiMAM  Pateeson  MgLa&sn,  Adam  Bkown  avd  Joswh  Bus- 
TOV,  FoLiaosBT,  Judgment  Creditors,  Abbahax  Sddwobtb, 
JossPH  Sui>w>)BTH,  AKD  Wriqht  Sudwobth,  Judgment 
Debtors,  and  Matbbw  Snabbt,  Garnishee, 

Oamishe^-^Debt  due — Rmt-^AjfidaviL 

Whan  the  d^bt  alliftd  to  ba  diM  or  aeornlng  dm  by  the  garaiahM  to  tlia  Jadg- 


meot  debtor,  wu  in  rwpeet  of  rant,  arUliig  out  of  land  aMUtgaged  with  a 
power  ofMle,  and  power  to  raeeive  nmt.  /Ac,  and  at  the  time  of  the  appUbntkm 
no  rent  wai  In  fitet  doe,  and  an  action  of  (^tmeot  had  been  commenotid  bj  the 
morticaKee  for  the  recoTery  of  possearion  of  the  land  mortgaged.  Held  not  to 
be  a  eaae  for  an  attaching  order  on  the  garnishee. 

QivcK.  Whether  nnder  a.  194  ofa  L.  P.  A.  18Se»  an  attdavit  of iaibnttntlon  and 
belief  is  anfBcient,  or  whether  it  is  nH  neoeaMoy  that  the  affldnTit  ahoold  atata 
poaitlTeljr  that  the  garnishee  is  indebted  to  the  execution  debtor. 

SambU.  An  exparte  order  will  not  at  all  events  be  mnted  on  an  lAdATlt  of  im 
formation  and  belief,  as  to  a  debt  dne  by  the  gamlsiiee  when  no  application  Ibr 
an  onl  examlnatlott  of  the  deftndant  Ium  been  madei 

This  was  a  summons  to  show  cause  why  an  order  should  not 
issue  to  attach  the  debt  due  or  accruing  due  from  Martha  Snarry, 
the  Garnishee,  to  Abraham  Sudworth;  and  why  proceedings 
should  not  be  had  to  enforce  payment,  &o.  Judgment  was  en- 
tered 2nd  January,  1858.  The  summons  was  obtuned  on  an 
affidavit  of  D.  0.  Miller,  sworn  19th  July,  1858,  that  judgment 
was  entered  2nd  January  last,  for  £1503  15s.  8d.  damages,  and 
£8  158.  6d.  costs  in  assumpsit  That  £1000  and  upwards  was  owing 
on  the  judgment  That  execution  had  issued,  and  no  goods  had 
been  seiied  as  he  belicTed.  That  defendants  had  no  goods  as  h€ 
believed,  which  could  be  seised — that  every  reasonable  effort  has 
been  made  to  realise  the  amount,  without  success.  That  he  6«- 
lieved  Martha  Snarry  was  indebted  to  Abraham  Sudworth  or  de- 
fendant, in  a  sum  of  money  part  due  or  accruing  due,  under  con- 
tract of  tenancy  by  her,  of  a  messuage  and  premises  of  Abraham 
Sudworth,  in  Woodstock,  which  might  be  made  available  as  he 
believed,  to  apply  on  the  residue  of  the  monies  unsatisfied,  but  he 
could  not  state  the  precise  terms  of  the  tenancy  or  the  amount  of 
rent  to  be  paid.  That  the  action  Was  not  brought  against  defen- 
dant as  an  absconding  debtor,  and  that  defendants  and  Martha 
Snarry  resided  within  the  Jurisdiction  of  the  Court 

And  on  affidavit  of  John  Andrew,  agent  for  plaintiffs,  sworn  19th 
July,  1858.  That  above  £1000  was  due  on  plaintiffs' judgment, 
and  that  plaintiffs  had  made  every  exertion  in  their  power  to  get 
paid.  That  he  believed  Martha  Snarry  was  indebted  to  Abraham 
Sudworth  In  a  sum  of  money  for  rent,  but  could  not  state  the  ex- 
act sum.  That  he  knew  she  was  tenant  of  Abraham  Sudworth, 
of  a  messuage  and  premises  on  Sudworth's  block,  on  Bundas 
Street,  in  the  town  of  Woodstock,  paying  rent  therefor.  That 
she  had  been  such  tenant  more  than  a  year,  and  he  believed  at  the 
yearly  rent  of  £20. 

The  application  was  opposed  on  affidavits,  Ist,  of  Abraham 
Sudworth  one  of  the  judgment  debtors,  that  the  judgment  was 
not  registered  until  4th  of  January,  1858^  that  he  was  only  liable 
as  surety  and  endorser  for  the  other  judgment  debtors,  that  he 
believed  an  arragement,  such  as  was  spoken  of  in  an  affidavit  of 
Wright  Sudworth,  made  in  this  cause  on  an  application  against 
one  John  Andrew  as  Garnishee,  was  made  for  the  payment  of  the 
claim  in  this  cause ;  that  the  statements  in  the  affi  lavits  were  true 
with  respect  to  this  arrangement,  to  the  best  of  his  knowledge  and 
belief,  and  was  made  without  reference  to  him,  and  that  he  had  not 
consented  to  or  ratified  it,  that  the  alleged  debt  on  this  applica- 
tion was  for  rent  alleged  to  be  due  to  him  from  Martha  Snarry. — 
That  she  was  a  tenant  of  his  of  certain  premises  of  his  in  Wood- 
stock. That  the  rent  was  payable  as  stated  in  her  affidavit— 
That  no  rent  would  be  due  or  payable  to  him  until  14th  October 
next  That  at  the  time  of  issuing  the  writ  of  attachment  and  sum- 
mons on  this  application,  and  of  making  the  affidavit  on  which 
the  summons  was  granted,  there  was  not  nor  has  their  since  been, 
nor  is  there  any  debt  due  to  him  by  Martha  Snarry.  That  on  29th 
December,  1857,  he  was  indebted  to  the  Bank  of  Montreal  in 
£1867  188.  9d.,  and  made  a  mortgage  to  them  of  the  land  out  of 
which  the  rent  issues.  That  the  mortgage  money  became  payable 
in  full  on  18th  June  1858,  and  was  still  unpud.  That  the  mort- 
gage contained  a  power  of  sale  which  might  be  exercised  without 
notice  or  time  being  given.  That  the  Bank  had  attempted  to  ex- 
ercise the  power  but  failed  fbr  want  of  purchasers.  That  the  at- 
torney of  Uie  Bank  threatened  to  eject  the  tenant  unless  she  at- 
torned to  the  Bank.  That  the  mortgage  was  registered  on  SOth 
December,  1857,  and  contained  a  power  on  defhult  to  enter  and 
take  the  rents,  and  that  an  action  of  ejectment  had  been  com- 
menced by  them  against  the  tenant  Snarry. 

2nd  affidarit  of  Martha  Snarry, — that  the  alleged  claim  was 
rent  of  a  building  she  occupied  as  tenant  to  Abraham  Sudworth, 
That  the  rent  was  £15  per  annum,  payable  quarterly  on  14th  July^ 
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68»  and  that  no  jadgment  at  all  muoh  less  an  nnsatastled  one  wee 
ezistiiig. 

2nd.  That  it  did  not  assume  the  form  of  a  jadgment  nor  had  the 
effect  thereof  until  the  time  limited  for  payment  had  stopped  the 
order  for  suoh  payment  haTtng  till  then  only  the  effect  of  a  Tordict 
in  one  of  the  Snperior  Conrts  to  which  it  is  analogus. 

8rd.  That  it  did  not  under  any  droamstanoes  become  a  statu- 
tory sense  an  nnsatisfied  jadgment  nntil  the  fi.  fa.  had  been  retom- 
ed  nulla  bona,  or  some  attempt  had  been  made  at  levying  and 
failed.  He  cited  as  to  this,  C.  L.  P.  Act,  1856,  Sec.  198  and  104, 
Twine  t.  Mercer  et  al,  coram,  Robinson,  C.  J.,  in  Chambers,  8th 
December,  1856 ;  McDowel  t.  Hatehison  et  al.  coram,  Riohards, 
J.,  in  Chambers,  28th  January,  1858. 

RoberUon  for  the  plaintiff,  sabmitted  that  the  eonrse  pursaed 
was  perfectly  regular  eyen  under  the  91st  clause,  but  relied  on  the 
94th  clause  of  the  same  Act  as  putting  the  case  beyond  a  doubt, 
that  section  of  the  statute  giving  the  power  as  he  contended  either 
to  issue  and  serYe  both  at  the  same  time  or  in  the  altematiTS  in 
the  event  of  a  defendant  personally  appearing  at  the  trial  to  ex- 
amine bim  without  service  at  all,  and  that  it  was  dearly  the  inten- 
tion of  the  Legislature  to  favour  the  course  pursued  herein,  he 
therefore  asked  that  the  defendant  should  be  committed  to  custody 
Ibr  contempt  in  not  obeying  the  Jadgment  summons. 

Maekinto9hf  in  reply,  contended  that  the  true  meaning  of  the 
94th  clause  was  to  be  found  in  ics  marginal  note  which  only  gave 
power  to  examine  where  the  defendant  personally  appeared,  that 
where  the  section  and  its  marginal  note  did  not  tally  the  latter 
was  law,  such  a  case  had  already  occurred  under  the  52nd  section 
of  this  very  Act,  and  the  marginal  note  was  upheld  by  MoPherson 
v.  Forreter,  11  U.  C,  2  B.  862.  He  submitted  that  Rule  17  and 
forms  64  and  55  also  shew  meaning  of  clauses  in  dispute. 

Judgment  was  reserved  and  given  on  29th  July. 

Small,  Co.  J. — ^I  have  very  careftilly  examined  the  91st  and 
94th  clauses  of  the  Act  in  question,  and  think  that  unless  the 
defendant  personally  appear  at  the  trial  (whick  was  not  the  oase 
here),  I  can  neither  examine  him  nor  take  any  action  against  him 
in  this  matter. 

The  Jadgment  summons  must  therefore  be  discharged. 


GENERAL    CORRESPONDENCE. 

lb  the  Editors  of  the  Law  Journal, 

RocHKSTXR,  N.  Y.,  Sept.  1858. 
Qentlsmsn, — As  your  valuable  journal  aims  to  throw  light 
on  points  of  legal  controversy,  will  you  have  the  kindness  to 
give  some,  in  regard  to  the  following  statements  ? 

Some  fourteen  years  since  one  11.  and  myself  entered 
into  a  partnership  in  basiness,  H.  aoting  as  **  sleeping  part- 
ner," at  the  same  time  carrying  on  a  large  business  of  his  own. 
In  the  course  of  time  I  desired  to  withdraw.  We  therefore 
ohose  two  men  as  arbitrators  to  settle  the  matter.  H.  pro- 
posed that  I  should  throw  off  one-third  of  the  accounts  to 
allow  for  bad  debts,  and  that  he  would  carry  on  the  business  in 
his  name.  I  consented,  and  by  so  doing  brought  myself  in  debt 
to  H.  about  £70~the  basiness  bare)y  paying — for  which  I 
gave  a  note.  H.  gave  me  his  bond  to  pay  all  claims  *,  he,  also, 
to  collect  all  dues.  Thus  ended  the  matter  for  three  weeks, 
when  H.  told  me  hehad  diaoovered  some  more  claims  against  the 
firm.  The  arbitrators  met  again  and  brought  me  £34  more  in 
debt,  making  £104  to  pay  ;  I  required  time,  as  I  was  without 
means.  I  gave  H.  foar  separate  notes  of  £26  each,  payable 
in  6,  12, 18,  and  24  months,  signed  jointly  by  my  brother  and 
myself.  The  £70  note  I  desired  II.  to  give  back  to  me  as  it 
was  inelwUd  in  the  four  notes.  H.  said  the  note  was  not  with 
him  then,  but  he  would  hand  it  me  in  a  day  or  so  (at  the  same 


time  the  note  was  passed  off  and  beyond  hie  ocmtrol  1)  at  far- 
thest.   H.  gave  me  a  writing  to  this  effeot. 

Two  of  the  four  notes  was  paid  before  due,  the  remaining 
two  are  unpaid  as  yet,  but  have  offered  time  after  time — ^pro- 
viding H.,  or  those  who  hold  those  two  £26  notes,  would  give  me 
ample  seoarity  in  regard  to  those  djiwu  against  the  firm,  and 
return  the  £70  note,  my  just  due. 

H.  failed  in  some  months  afUr  we  dissolved,  and  took  the 
benefit  of  the  Bankraptoy  Act.  The  oreditors  immediately 
turned  to  me  for  pay — ^H.  being  largely  in  debt  before  we 
formed  a  partnership,  not  to  my  knowledge  however,  and  as 
a  matter  of  course  paid  a  small  dividend. 

Now,  Qentlem«n,  I  am  botii  able  and  willing  to  pay  thai 
which  is  legal,  but  not  illegal. 

Pleaae  to  inform  me  the  proper  mode  of  procedore  to  bring 

the  matter  to  a  final  close. 

Yours  truly, 

J.ILC. 


[The  oonduot  of  H.,  upon  the  showing  of  our  correspondent, 
was  very  reprehensible.  Had  ho  not  obti^ed  a  certificate  of 
bankruptcy,  he  would,  we  take  it,  have  bera  bound  to  furnish 
the  requisite  security.  His  negotiation  of  the  £70  note  in 
bad  faith  would  also  have  rendered  him  liable  to  the  conse- 
quences of  his  act  But  his  whole  conduct,  as  well  as  the 
legal  effeot  of  the  certificate  of  bankruptcy  upon  his  conduct, 
must  be  governed  by  the  lau>s  of  the  State  of  New  York.  And 
as  we,  as  editors  of  the  Fpper  Canada  Law  Journal,  neither 
profess  to  understand  the  laws  of  that  State,  nor  to  know  the 
mode  of  procedure  adopted  in  its  Courts,  we  find  ourselves 
wholly  unable  to  advise  our  correspondent  in  his  difficulty. 
We  doubt  much,  if  able,  whether  we  should  be  willing  to  do 
so.  Our  purpose  is  not  to  adviae^individual  correspondents, 
but  by  answering  individoal  communications  to  give  iororma- 
tion  to  the  great  mass  of  our  subscribers.  Whenever  our 
opinion  is  asked  upon  a  state  of  facts,  of  interest  only  to  the 
writer,  our 'course  is  to  refuse  the  information  sought.  The 
money  enclosed  by  our  correspondent  is  applied  in  payment 
of  his  subscription  to  this|Journal — Ens.  L.  J.] 


lb  the  Editors  of  the  Law  Journal. 

Gentlkmxn, — I  presume  you  have  heard  of  the  high-handed 
proceedings  of  the  Court  of  Chancery  in  suspending  a  Barrister 
and  Solicitor  of  the  Court  for  some  hasty  words  used  by  him 
to  a  brother  Solicitor  in  the  Master's  Office  in  Hamilton ;  but 
for  which  he  on  the  spot  apologised  to  the  Master,  and  with 
which  apology  the  Master  expressed  himself  completely 
satisfied. 

I  hope  gentlemen  you  will  take  this  matfc»  up  and  infioim 
the  profession — nay,  every  member  of  it,  through  yours,  the 
only  legal  periodical  in  Upper  Canada,  whether  they  are  slaves 
or  freemen ;  and  if  alaves,  the  beet  means  of  acquiring  their 
freedom.  The  feeling  in  the  profession,  so  far  as  the  case  is 
known,  is,  that  the  gentleman  who  was  so  summarily  dealt 
with,  has  been  cruelly  treated.  Others  are  as  subject  as  him- 
self to  be  similarly  treated,  and  all  therefore  haya  an  eqaal 
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intsrasfe  in  probing  the  reoent  proceedings  of  the  Court  of 
Ohancery  to  the  yery  bottom,  A  Solicitob. 

Toronto,  September  22nd,  1858. 


[Rumors  haye  reached  ns  about  the  case  to  which  oar  cor- 
respondent aUndes.  We  agree  with  him  that  it  is  a  case  in 
which  the  profession  have  a  deep  and  lif«lj  interest :  but  as 
at  present  informed,  we  are  not  in  a  position  to  speak  as  to 
its  merits.  In  oar  next  issue  we  hope  to  be  able  to  enter  fully 
into  an  examination  of  the  questions  involved.  Until  we  know 
the  whole  faots,  and  haTO  had  time  to  study  the  law  as  appli* 
cable  to  the  facts,  we  shall  not  be  prepared  to  censure  or  to 
praise  the  proceedings  of  the  Court  of  Chancery  in  the  matter. 
—Eds.  X.  X] 
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V.  C.  K.  Marth  18 

Ths  Mabghioksss  or  Towvsxvn  v.  Ths  Eabl  or  Habbowbt. 

SeUUmeiU^^ConMt'nteiion — Covenant  to  utile  after  acquired  property 
Power  of  appointment — SeparaU  u»e — Reversion, 

Where  a  woman  in  an  ante  nuptial  settlement  joins  in  a  oove- 
naDt  with  her  future  husband  to  settle  aAer  aoquired  property  to 
which  she  or  he  in  her  right  shall  beoome  entitled,  in  possession, 
reversiun,  remalndw,  or  ezpeetaney,  that  covenant  does  not  apply 
ao  a  general  power  of  appointmeut  and  a  life  interest  given  to  her 
vnder  a  will,  but  does  apply  to  a  reversionary  interest  to  which  she 
is  entitled  under  the  same  will,  so  far  as  her  husband,  in  the  event 
of  his  snrviving  her,  would  be  entitled  to  her  right 

A  power  of  appointment,  a  life  interest,  and  a  reversion  given 
Co  a  married  woman  by  one  will  are  as  distinct  as  if  given  by  three 
aeparate  instruments. 


for  her  life,  for  her  separate  use,  and  after  M's.  death,  upon  trust 
for  such  person  or  persons,  &c.,  as  J.  by  deed  or  will  should  ap- 
point, or  give  the  same,  and  in  default  of  appointment,  and  subject 
thereto  if  any,  upon  trust  for  each  persons  as  under  the  Statute  of 
Distributions  might  be  or  become  entitled  thereto. 

J.  by  his  will  after  certain  bequests  to  S.  his  son,  by  a  former 
marriage,  gave  all  his  residuary  estate  whatsoever  and  whereso- 
ever (subject  to  the  payment  of  the  above  mentioned  legacies,  and 
also  subject  as  to  such  parts  thereof  respectively,  as  were  com- 
prised in  the  settlement  to  the  trusts,  thereby  declared,  which 
indeatnrv  he  ratified  and  confirmed  inidl  jespects),  and  every  part 
thereof  to  M.,  her  executors,  administrators,  and  assigns,  abso- 
lutely. 

Heldy  that  this  general  residuaiy  bequest  to  M.  operated  as  an 
execution  of  the  power  of  appointment  by  will  reserved  to  J.  by 
the  settlement 


V.  C.  W. 


Llotb  v.  Pubvxs. 


March  24. 


Production  of  document — Protection, 

An  ii^unction  had  been  obtained  restraining  the  defendants, 
whose  title  to  the  surface  land  was  admitted,  from  interfering  with 
or  working  certain  mines  claimed  by  the  plaintiffs.  Upon  a  mo- 
tion by  the  defendants  for  production  of  documents  in  plaintifb* 
possession,  the  plunttifs  stated  in  their  affidavit  in  opposition  that 
the  documents  in  question  showed  the  title  of  themselves  and  other 
defendants  in  the  same  interest  to  the  mines  and  minerals  exclu- 
sively, and  that  none  of  them  in  any  manner  showed  that  the  de- 
fendant applying  had  or  ever  had  any  estate,  right,  title,  or  inte- 
rest, in  the  mines  and  minerals. 

Heldj  that  these  documents  were  entitied  to  be  protected  from 
production. 


"S,  C.  8.  BoasxB  v,  BsAnsHAW.  March  80. 

MiU  hy  heir  ayainet  a  deviaee  of  m  dupuUd  wiil^^Motion  for  iaeue 

devieavit  vel  nan. 

An  issue  devitavitvelnon  was  granted,  as  to  a  will  alleged  to  have 
been  forged,  on  an  interlocutory  application  by  an  heir>at-law  who 
was  plaintlfT  in  a  suit  against  the  devisee  under  the  supposed  will. 


V.  C.  S. 


MOBBIS   V.    MOBUS. 


March  17,  18. 


M.  R. 


March  2. 


BbAOB   V,    WXHNXBT. 

Specific  performance — Covenant  to  build. 

Where  an  agreement  for  a  lease  contained  a  stipulation  that  the 
tenant  should  build  a  house  of  the  value  of  £1400,  according  to  a 
plan  to  be  approved  by  the  less  or,  specific  performance  was  refused. 

QutBre,  whether  a  decree  could  have  been  made  in  the  absence 
of  tiie  condition  as  to  approval. 


V.C.  8.  BuBDiTS  V,  Dixov.  March  29' 

Veviee  by  Mortgagu — Mortgaged  lands  considered  <u  real  estate, 

A  mortgage  in  fee  with  a  power  of  sale  proposed  to  convey  the 
land  comprised  in  the  mortgage  to  a  trustee  for  himself,  and  re- 
mained in  possession  for  five  years,  and  till  his  death.  He  made 
by  his  will  a  devise  of  all  his  real  estate  in  general  terms. 

Held,  that  the  testator  having  by  his  acts  treated  the  land  in 
question  as  real  estate,  it  passed  as  such  under  the  general  devise. 


V.  C.  W, 


March  26,  26' 


HxrrcHiRS  v.  Osboebb. 

WiU — Construction — Appointment. 

Ortain  houses  were  assigned  by  settiement  upon   the  mar* 
riage  of  J»  and  M.  to  trustees  upon  trusty  to  pay  the  rents  to  M- 


Right  ofplamtiff  to  an  account — Lapse  of  iime^^Tenaiit  for  Ijf^'^ 
Pulling  down  Mansion  house — Equitable  waste. 

An  estate  having  been  settled  in  1819,  subject  to  a  mortgage 
debt,  for  which  the  personal  estate  of  the  settler  was  primarily 
liable,  and  the  mortgage  debt  having  been  paid  shortly  afterwards 
by  the  sale  of  part  of  the  settled  estates,  and  a  bill  being  now  filed 
for  an  account  of  the  personal  estate,  and  the  answer  and  evidence 
making  ^  prima  facie  lease  to  show  that  the  whole  of  the  personal 
estate  had  been  exhausted  in  payment  of  the  debts. 

Beld,  that  the  plaintiff  was  not  at  this  distance  of  time  entitled  to 
the  account  payed  without  meeting  the  prima  facie  case  raised  by 
the  answer. 

A  tenant  for  life  of  settled  estates  pulled  down  the  family  man- 
sion house  and  re-built  it  in  another  part  of  the  property.  It  ap- 
peared that  the  settler  had  contemplated  the  abandonment  of  the 
mansion,  and  that  the  settlement  contained  powers  of  sale  and  ex- 
change, and  also  a  power  to  grant  building  leases  comprising  the 
land  on  which  the  mansion  was  built. 

Held,  that  the  tenant  for  life  was  not  under  the  circumstances, 
chargeable  with  equitable  waste. 

The  case  of  The  Duke  of  Leeds  v,  Atnkerst,  2  Ph.  117,  com- 
mented on. 


V.  C.  8.  Stboho  e.  Stboho.  April  16. 

Vendor  and  purchaser — Sale  in  lots — Covenant  to  produce  deeds— ^ 
Costs-^Petitum — Payment  out  of  Court. 

Although  by  the  practice  of  conveyancers  the  costs  of  covenants 
to  produce  titie  deeds  which  cannot  be  delivered  up,  fall  on  the 
vendors,  yet  where,  by  the  conditions  of  sale  of  property  in  lots, 
provision  is  made  for  ^e  largest  purchaser  to  have  the  deeds,  and 
to  covenant  to  produce  them  to  the  purchaser  of  smaller  lots,  with- 
out reference  to  the  manner  in  which  the  costs  are  to  be  paid,  each 
purchaser  and  not  the  vendor,  is  bound  to  bear  his  own  costs  of 
such  covenants. 

A  purchaser  is  entitied  to  his  costs  of  appearing  upon  a  petition 
for  paying  his  purchase  money  out  of  Court,  although  he  is  inform- 
ed in  the  notice  of  the  petition  that  he  is  not  required  to  sppeari 
and  that  the  petitioner  will  otject  to  his  costs  of  appearanoe. 
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M.R. 


AprU  21. 


Bbll  V,  Cla&ke. 
Covenant  to  bequeath — Conttruedon, 

On  a  covenant  to  devise  and  beqneath  one  full  fourth  part  of  all 
the  real  and  personal  estate  which  the  covenantor  should  die  pos- 
•essed  of. 

ffeid  (having  regard  to  the  context)  that  a  fourth  in  value,  and 
not  an  undivided  fourth,  was  meant 


Y.  C.  W.  FfiBis  V,  OooDBuaN.         AprU  28,  24,  26. 

Ademption  of  Ugacy — Presumption  againtt  double  portunu — 

Admiitibility  of  parol  evidence, 

A  legacy  given  by  waj  of  portion  by  a  testator  to  his  adopted 
daughter,  to  be  paid  on  marriage,  (she  being  at  the  date  of  the 
will  unmarried.) 

Heldy  to  be  deemed  pro  tanto  advanoes  made  to  her  husband 
Bubeequent  to  the  marriage,  she  having  married  in  the  testator's 
life  time. 


M.  R.  Grsatks  v.  Wilson.  March  15, 16. 

Specific  performance — Conditions  of  Sale — Rescinding, 

Under  a  condition  that,  if  the  purchaser  should  within  the  time 
limited,  show  any  objection  and  insist  thereon,  the  vendor  should 
be  at  liberty  to  rescind. 

Seldt  that  the  vendor  was  not  entitled  to  rescind  immediately 
on  receiving  the  requisitions  without  giving  the  purchaser  an  op- 
portunity of  waiving  any  that  were  untenable. 

ffeld,  also,  that  what  the  requisition  ultimately  insisted  on,  was 
merely  that  mortgagees  should  join,  the  vendor  was  not  at  liberty 
to  rescind  on  this  ground. 

SembUt  that  he  might  rescind  on  account  of  requisitions  which 
would  be  tenable  in  the  absence  of  any  corditlon  as  to  rescinding, 
even  though  he  might  not  be  able  to  satisfy  them,  if  such  requisitions 
should  be  of  an  unreasonable  character  in  respeot^of  expense  or 
otherwise. 


V.  C.  K.  Law  v,  Thbopb.  April  20,  21. 

Constmction^Children  and  their  issue — Period  of  distribution. 

Where  a  testator  gives  residuary  property  to  trustees,  upon 
trust,  to  pay  the  interest  to  one  for  life,  and  after  her  decease 
divide  the  same  among  her  children  and  their  issue ;  such  children 
and  their  issue,  to  be  entitled  as  amongst  themselves  to  the  benefit 
of  survivorship,  and  accruer  of  surviving  shares,  all  the  children 
coming  into  eeee  during  the  life  time  of  their  mother  are  entitted 
as  tenants  in  common,  with  benefit  of  survivorship. 


them  totally  unfit  for  use.    His  remedy  lies  in  an  action  for  ncg* 
ligence  against  the  shipowner. 

V.  C.  W.  JoHNSTOH  p.  Mooaa.  Aprit  27. 

Will—  Construction-'  Conversion^  Postponement—Produce— Part- 

nership  capital. 

Testator  gave  all  his  real  and  personal  estate  to  trustees  upon 
trust,  as  soon  as  convenientiy  might  be,  to  sell  the  real  estate  and 
such  part  of  the  personal  estate  as  should  be  in  ite  nature  saleable, 
and  directed  them  to  collect  and  convert  into  money  such  part  of 
his  personal  estate  as  should  not  consist  of  money,  to  invest  the 
proceeds  and  pay  the  annual  income  to  his  wife  during  her  lite. 
The  trustees  were  also  authorised  to  postpone  the  sale,  calling  in* 
collection,  or  conversion,  of  any  part  of  testator's  real  and  person- 
al estate,  as  they  should  think  fit,  and  to  pay  the  rents  dividends 
and  produce  of  the  same,  or  any  part  thereof  not  sold,  called  in, 
collected,  and  converted,  to  the  same  person,  &c.,  and  in  the  same 
manner  as  the  income  arising  from  the  proceeds  of  the  sale,  &c., 
would  be  payable.  TesUtor  who  died  in  November,  1856,  was  a 
member  of  a  partnership,  which  by  the  articles  was  to  continue 
till  the  Ist  of  January  1858,  it  being  provided  that,  upon  the  death 
of  any  partner  during  the  term,  the  partnership  should  not  cease, 
but  the  represenUtives  of  the  deceased  partner  should  be  entitled 
to  his  share  in  the  capital  and  profits  up  to  the  expiration  of  the 
term ;  and  that  the  survivors  phould  pay  to  the  representatives  the 
balance  appearing  to  his  credit  at  the  end  of  the  term  by  three 
equal  yearly  instalments  from  the  end  of  the  term,  with  interest 
at  5  per  cent  in  the  meantime  on  the  unpaid  balances. 

The  executors  did  not  sell  or  oalliu  after  his  death  the  tesUtor's 
interest  in  the  partnership. 

Held,  that  the  widow  was  entitied  to  aU  the  balances  standing 
to  the  credit  of  the  testator's  account  upon  his  partnership,  capital 
as  **  produce"  of  the  capital,  under  the  postponement  clauses,  and 
also  to  interest  at  5  per  cent  upon' the  capital  and  balances. 

M.  B.  MoBBis  V,  MoBBis.  Mayl. 

Power  of  sale— Tims— Postponement,  in  order  to  avoid  sale  at  die- 

advantage — Infant. 

An  infant,  cestui  que  trust,  aged  10  years,  who  was  entitied  upon 
marrying  or  atuintng  21,  to  the  proceeds  of  certain  real  esUte 
which  was  directed  to  be  sold  so  soon  as  convenientiy  might  be  after 
the  death  of  a  tenant  for  life,  filed  her  bill  upon  the  death  of  such 
tenant  for  life,  praying  that  the  trustees  might  be  at  liberty  to 
postpone  the  sale,  upon  the  ground  that  the  property  was  likely 
to  increase  materially  in  value. 

Ordered^  that  the  sale  should  be  postponed  until  the  father  or- 
der of  the  Court 


L.J.  SwiNFK!f  V.  SwiNFEN.         March  16,  18,  26.,  AprU  22, 

Attorney  and  client — Authority  to  compromise — Specific  performance 
An  attorney  has  no  authority  to  compromise  a  suit  without  the 
consent  of  his  client.  If  an  agreement  to  compromise  is  sought  to 
be  enforced  in  a  court  of  equity,  the  case  will  be  tried  on  the  or-> 
dinary  principles  which  guide  the  court  in  oases  of  specific  per- 
formance. 


M.  B. 


Apra  21. 


Chkalb  o.  EBBwoon. 
Specific  performance — Nudum  pactum. 

An  agreement  by  A.  to  transfer  shares  to  B.  in  consideration 
that  B.  will  bear  all  future  liabilities  arising  out  of  them,  is  anudum 
pactum. 

If  money  had  passed  either  from  A.  to  B.,  or  from  B.  to  A., 
there  would  have  been  sufficient  consideration  to  support  the  oon- 
traot  on  either  side. 


V.  C.  S. 


April  27. 


Gabbxtt  v.  Mblhuish. 

Sh^ng— Freight— Damage  in  transitu. 

The  Shipper  of  goods  cannot  resist  a  demand  for  freight,  upon 

the  ground  that  such  goods  were  damaged  in  transitu,  even  in  a 

case  where  the  effect  of  such  damage  may  have'been  to  render 


V.  C.  8.  Rawlins  v,  Wickuam.  May  1,  8,  4. 

Partnership — Contract — Misrepresentation — Fraud — Costs. 

V.  and  B.  who  were  partners  together  as  bankers,  received  R. 
into  co-partnership  with  them,  having  previously  made  to  him 
various  untrue  representations  as  to  the  position  and  prosperity 
of  their  firm,  which  was  in  fact,  at  the  time,  in  an  extremely  criti- 
cal position. 

Held,  that  the  contract  must  be  set  aside  ab  initio,  but  without 
costs ;  the  pliuntiffs  conduct  not  having  been  entirely  free  from 
blame,  and  the  allegations  of  fraud  contained  in  his  biU,  being  of  a 
character  unwarranted  by  the  circumstances  of  the  case. 

It  is  no  answer  to  a  charge  of  misrepresentation,  that  the  plain- 
tiflf  might  by  inquiry  have  detected  the  untruths  complained  of;  it 
being  in  the  very  nature  of  misrepresentation  to  oheck  inquiries 
which  might  otherwise  have  been  made. 


V.  C.  8.    Scott  v.  Thb  Cobpobatioh  oj  Liybbpool.     April  19. 

Building  Contract — Arbitration  clauee — Jurisdiction  of  ordisuary 

tribunals,  how  far  excluded — Award — Contract. 

The  plaintifi^s  a  building  firm,  had  contracted  for  and  undertaken 
the  execution  of  extensive  works  for  the  defendants,  the  cor- 
poration of  Liverpool.    The  contract  provided,  that  every  dispute 
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or  difference  Trhioh  might  arise  between  the  contracting  parties 
shoald  be  referred  to  and  settled  by  the  engineer  of  the  defendants, 
without  whose  certificate  also,  as  to  the  sufficiency  of  the  work 
done,  no  money  was  OTor  to  be  paid  to  the  p1alatifi*s.  The  contract 
also  provided  for  its  summary  determination  by  the  defendants,  in 
case  of  neglect  or  delay  on  the  part  of  the  plaintiff's.  The  defend- 
ants put  an  end  to  the  contraci  on  the  ground  of  alleged  neglect, 
&c.,  upon  a  bill  filed  by  the  contractors,  alleging  fraud  on  the  part 
of  the  engineer,  in  unduly  withholding  certificates,  and  praying  an 
account  of  work  done,  &c. 

Held^  per  Stuart  V.  C,  confirming  the  opinion  of  Frle  J.,  that 
the  case  of  the  plaintiff  had  wholly  failed  upon  the  evidence. 

Bill  dismissed  with  costs. 


L.  G.  PsBRT  Hbrbick  v.  Attwood.        2>e«.  17, 18,  22,  28. 

MortgagtB — Friority — Negligence — Poeseseian  of  title  deeds 

— 18  EHi.  cap.  6. 

A  person  taking  a  legal  mortgagb  without  the  title-deeds,  is  not 
thereby  postponed  to  a  subsequent  mortgagee  jrithout  notice,  but 
with  the  deeds,  unless  the  first  mortgagee  has  been  guilty  of  fraud 
or  gross  negligence. 

But  if  the  deeds  were  left  with  the  mortgagor  to  enable  him  to 
raise  another  sum  to  take  precedence  of  the  mortgage  debt  of  the 
party  so  leaving  them,  he  will  be  postponed  to  any  subsequent 
mortgagee,  even  though  his  mortgage  may  not  have  been  within 
the  understanding  between  him  and  the  mortgagor. 

An  executor  and  trustee  who  had  retained  monies  of  cestuit  que 
trust  in  his  hands,  with  their  consent,  and  without  being  pressed 
so  to  do,  gave  them  a  mortgage  of  his  own  estate  by  way  of 
security,  but  it  was  agreed  at  the  time  that  he  should  retain  the 
title-deeds  for  the  purpose  of  making  another  mortgage  which 
should  have  priority  ;  he  did  not  make  that  mortgage,  but  made 
several  others  of  much  larger  amount. 

Semble,  the  first  mortgage  was  within  13  £11  s.  cap  5. 


V.  C.  S. 


V.  C.  S.    Sturqe  v.  Midland  Railway  Company.  Jan,  23. 

Specie  performance — Railway   Company — Contract  to  grant  free 

pass —  Waiver — Demurrer, 

S.,  a  com  merchant  carrying  on  business  in  the  immediate  vici. 
nity  of  the  defendants'  line  of  railway,  signed  an  agreement, 
whereby,  in  ooosideration  of  receiving  from  the  defendants 
yearly,  during  so  long  as  he  should  carry  on  business  at  his  then 
establishment,  a  free  pass  over  their  line,  he  promised,  so  long  as 
the  scale  of  charges  of  the  defendants  and  of  a  certain  Canal 
Company  bore  the  same  proportion  to  each  other  which  they  then 
did,  to  have  his  com  carried  by  the  defendants  in  preference  to  the 
said  Canal  Company.  Subsequently  at  the  requestof  the  defendants 
he  made  a  money  payment,  by  way  of  nominal  consideration,  for 
the  said  pass,  which  the  defendants  after  the  lapse  of  some  years 
ultimately  refused  to  renew.  Upon  his  bill  for  specific  pertorm- 
ance  of  the  said  agreement  (which  had  never  been  executed  by  or 
on  behalf  of  the  said  railway  company). 

ffeldf  that  the  agreement  was  unilateral  in  its  nature  and  uncer- 
tain in  its  terms,  and  could  not  be  specifically  enforced.  A  general 
demurred  for  want  of  equity  accordingly  allowed. 


M.  B.  Whitley  v,  Lowe.  Jan.  14, 15,  18. 

Statute  of  Limitations — Acknowledgment  by  payment, 

A  suit  for  the  winding  up  of  partnership  accounts  was  insti- 
tuted between  the  representatiyes  of  deceased  partners.  A 
receiver  was  appointed  in  June,  1884,  and  by  common  consent 
paid  the  assets  which  he  got  in  to  the  repesentativee  of  one  of  the 
deceased  partners,  and  the  suit  was  not  further  prosecuted. 

The  executors  who  received  these  payments  claimed  a  further 
debt  from  the  estate  of  the  other  partner,  which  was  barred  by 
Statute  unless  the  receiver's  payments  were  sufficient  to  take  it 
out  of  the  Statute.  There  was  an  independent  claim  for  a  lien 
which  the  evidence  was  not  considered  by  the  Court  to  establish, 
and  it  was  held  that  payments  by  the  receiver  within  20  years  did 
not  take  the  case  out  of  the  Statate. 


Vint  v.  Padoktt.  Feb.  20,  22. 

Mortgage — Foreclosure — Redemption. 

A.  being  seized  of  two  estates,  X.  and  Y.,  mortgages  X.  to  B., 
and  afterwards  mortgages  Y.  to  C.  He  subsequently  mortgages 
his  equity  of  redemption  both  in  X.  and  Y.  to  D.  The  two  origi- 
nal mortgages  ultimately  become  vested  in  V.,  who  files  his  bill  to 
foreclose  D. 

Ifeldf  that  D.  was  not  entitled  to  redeem  X.  without  also  redeem- 
ing Y.  • 


V.  c.  s. 


Eddels  v.  Johnson. 


March  19. 


WiU — Omission  of  name — Rectification — Administrative  Debts — Lia- 
bility of  lands  specially  divided. 

A  testator  having  six  children  makes  a  specific  derise  to  each  of 
them  by  name.  In  a  subsequent  part  of  his  will  be  makes  a 
specific  gift  to  two  of  them  A.  and  B.  and  giyes  the  residue  of  his 
estate  <*  to  his  said  four  children"  mentioning  only  C.  D.  and  E. 

Held,  that  the  name  of  the  omitted  child  F.  ought  to  have  been 
inserted  nnd  that  F.  was  entitled  to  one  fourth  of  the  residue. 

Where  a  testator^s  personal  estate  is  insufficient  for  the  payment 
of  debts,  and  there  is  no  duration  as  to  the  payment  of  debts  in 
the  will,  the  real  estate  specifically  devised  as  well  as  that  com- 
prised in  the  residuary  gift  must  contribute  rateably  with  the  per- 
sonal property  specificially  bequeathed  in  payment  of  such  part  of 
the  debts  as  remain  unpaid. 


V.  C.  W.  Halliwell  v.  Phillips.  ITarcA  18,  19. 

Equitable  waste — .Ornamental  timber. 

In  the  case  of  woods  or  plantations  standing  upon  property 
which  has  been  acquired  by  various  purchases  at  different  periods, 
the  fact  of  the  purchaser  not  having  cut  down  the  woods  is  not 
sufficient  of  itself  to  lead  to  the  inference  that  they  were  left  stand- 
ing for  ornament. 

Some  act  is  necessary  to  show  the  intention  of  the  purchaser  in 
such  a  case  to  impress  an  ornamental  character  upon  the  timber. 


COMMON  LAW. 


EX.  Ley  st  al  v.  Peter. 

Statute  of  limitations — Tenancy  at  wiU — Authority  of  Land  Agent. 

The  defendant's  grandfather  had  been  owner  of  two  undivided 
thirds  of  a  meadow  and  held  the  other  third  under  a  lease  which 
expired  in  1818.  The  father  of  defendant,  and  defendant  succeed- 
ed in  their  turn;  and  at  the  time  the  action  was  brought  the  de- 
fendant was  owner  of  the  two  thirds,  and  occupied  the  whole,  no 
rent  haring  been  paid  since  1818.  The  only  evidence  relied  upon 
for  the  plaintiffs,  was  a  letter  of  the  land  agent  who  managed  the 
defendant's  property  vmtten  within  20  years  of  the  action  being 
brought  in  which  he  said,  the  defendant  **  would  no  doubt  accept 
a  lease  of  Ley's  one  third  at  a  fur  rack  rent"  Held^  in  ejectment 
for  the  one  third. 

First  That  this  was  not  an  acknowledgment  of  title  within  8  &  4 
Wm.  IV.  eh.  7  see.  14,  as  not  being  signed  by  the  person  in  pos- 
session, but  only  by  an  agent 

Secondly.  That  the  land  agent  has  no  authority  by  virtue  of  his 
employment,  as  such  to  write  such  a  letter.     Mabtin  B.  disseniiente. 

Thirdly.  That  the  letter  was  no  evidence  of  the  tenancy  at  the 
will  of  the  plaintiff. 


Q.  B.  Bajuno  et  al  «.  Gribtb.  April  2  8 

Statute  of  frauds — Ouaranteo^Consideration  not  expressed. 

The  defendant  vrrote  and  signed  a  letter  in  1846,  addressed  to 
the  mannging  committee  of  Lloyds  thus :  **  I  engage  to  hold  myself 
responsible  for  any  debts  which  my  son  may  contract  in  your 
establishment  connected  with  the  same. "  Held,  that  no  consioer- 
ation  appeared  on  the  face  of  the  document  which  was  therefore 
Toid  as  a  guarantee  under  see.  4,  of  the  statute  of  fhiuds. 
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C.  p.  Bbrwick  v.  Habsfall  kt  al.  April  22 

Evidence — Lott  written  document — Parol  evidence  o/eontenU — Who 

to  eouMtrue, 

Where  it  is  proTed  that  a  written  doomnent  is  lost  and  its  oon* 
tents  are  then  proved  by  parol  eTidence,  it  is  for  the  judge  and 
not  the  jury  to  interpret  the  meaning  of  such  contents  as  so  proved. 


C.P. 


PUGH   XT  AL  V.    SpRINQFIKLD  IT  AX,. 

Guarantee — DanKj^ee-^-Joint  agreement* 


A.  6.  and  C,  the  plaintiffs  having  each  a  separate  interest  in 
certain  property  took  a  covenant  from  F.  that  he  would  execute 
certain  works  thereon,  by  a  day  fixed  and  a  guarantee  by  G.  and 
H.  the  defendants  for  the  performance  of  this  covenant 

Held^  that  the  damages  which  the  plaintiff's  had  incurred  sepa- 
rately could  be  recovered  under  the  guarantee  in  a  joint  action. 


C.  C.  R.  Rboina  9.  FaANOis  G&ipmths.  AprU  24. 

Forgery — Alteration  bg  a  maeter  of  a  receipt  for  money  for  the  pur^ 

poae  of  charging  the  company. 

It  was  the  duty  of  the  prisoner,  a  Railway  Station  master,  to  pay 
B.  for  collecting  and  delivering  parcels  and  the  company  provided 
a  form  in  which  the  charges  were  entered  by  the  prisoner  under 
the  heads  of  "Delivery"  and  "Collecting"  respectively.  The 
prisoner  having  falsely  told  B.  that  the  company  would  not  pay 
for  delivering,  but  only  for  collecting,  continued  to  charge  the 
company  for  collecting  and  delivering ;  and  in  order  to  furnish  a 
voucher  after  paying  B's.  servant  the  sum  entered  in  the  form  for 
collecting  and  obtaining  his  receipt  in  writing  for  that  amount 
without  either  his  or  B*s.  knowledge,  put  a  receipt  stamp  under 
this  servants  name  and  put  therein  in  figures  a  larger  sum  than 
he  had  paid  being  the  aggregate  for  collecting  and  delivering. 

Held,  that  the  prisoner  was  guilty  of  forgery. 


C.  C*  B. 


AprU  24. 


Reoina  «.  Mo  AH. 
Forgery — Letter  of  recommendationm 

A  false  letter  of  recommendation  by  which  by  uttering  it  to  s 
chief  constable  the  prisoner  obtained  a  situation  as  constable  is 
the  subject  of  forgery  at  Common  Law. 

Bbamwsll,  B.,  dubitante. 


EX.  Bbu.  V,  Fbathbbslikb.  AprU  27 

Bill  of  Exchange — Onue  of  proving  coneideration^-Aecommodation 

bill — Evidence  of  fraud* 

In  an  action  on  a  bill  by  indorsee  against  drawer  the  defendant 
pleaded  that  the  bill  was  delivered  to  one  W.  for  the  purpose  o 
W.  getting  it  discounted  and  paying  the  proceeds  to  the  defendant 
and  without  any  consideration ;  that  in  violation  of  this  purpose 
and  without  the  authority  of  the  defendant,  W.  indorsed  the  bill  to 
the  plaintiff  without  value  or  consideration.  At  the  trial  the  de- 
fendant proved  that  the  bill  was  accepted  by  R.  for  his  the  defend- 
ants accommodation,  that  he  delivered  the  bill  indorsed  in  blank  to 
W.  on  tiie  terms  mentioned  in  the  plea,  and  that  be  had  not  re- 
ceived any  proceeds  from  W.  By  the  evidence  addressed  for  the 
plaintiff  it  appeared  that  wlien  W.  gave  the  bill  to  the  plaintiff  he 
represented  that  the  bill  was  his  (W*8.) 

Held,  that  there  was  sufficient  evidence  of  ft^nd  to  throw  the 
onue  of  proving  consideration  on  the  plaintiff;  that  the  judge  there- 
fore ought  to  have  left  the  evidence  to  the  jury  and  was  wrong  in 
ruling  Siat  the  defendant  had  failed  to  make  out  any  case. 


Q.  B.  Fabiva  o.  Siltxblook.  AprU  29. 

TradB  mark — Inft^gemmi  of  a  fretud^Knowledge  of  defendant. 

Where  a  person  prints  and  sells  labels  having  the  peoidiar  reg- 
istered trade  mark  of  another  firm. 

Eeld,  that  such  person  is  liable  in  an  action  at  the  suit  of  the 
owner  of  the  mark  if  he  prints  and  sells  such  labels,  knowing  that 
they  are  to  be  used  for  the  fraudulent  purpose  of  being  applied  to 
spurious  imitations  of  the  plaintiff's  goods. 


Q.  B.  Bbabdsall  9.  Chxbtbaii.  May  8. 

Practice — Ooneolidaiion  of  actions  brought  by  an  Attorney  on  etpa^ 

rate  biUe, 

Where  an  Attorney  did  different  kinds  of  professional  work  for 
a  client,  and  after  all  the  business  was  transacted,  sent  in  a  bill 
for  one  part  of  the  business,  and  subsequently  sent  in  a  bill  for 
the  other  part,  and  commenced  an  action  for  Uie  first  part  of  the 
business  before  the  expiration  of  a  month  in  respect  of  die  delivery 
of  the  second  bill  and  after  that  expiration,  commenced  an  action 
for  the  other  part,  the  Court  (dittentiente  Ebxb,  J..)  consolidated 
the  two  actions. 


EX.  Ross  V.  Bunaxss.  May  1, 

Compuleory  order  of  r^erenee — Power  of  Court  to  eet  aeide  awardy 

or  to  remit  eaee  to  arbitrator. 

The  Court  has  no  more  power  to  eet  aside  an  award,  or  to  re- 
mit a  case  back  to  the  arbitrator  when  the  reference  is  compulsory 
under  the  Common  Law  Procedure  Act,  1854,  than  where  the  ref- 
erence is  by  consent. 

EX.  LuFOon  e.  Lakb.  AprUZ^, 

Aetion^-Falee  imprieonment — Pleading-^Mitigaium  of  damagee^-^ 
Eoidenee  admieeible  under  general  ieeue. 

In  an  action  for  false  imprisonment,  evidenoe  is  admiseible  in 
mitigation  of  damages  under  the  general  issue  shewing  that  the 
plaintiff  has  committed  a  misdemeanour;  provided  it  doee  not 
sfford  a  justification  of  the  trespass  alleged. 


EX. 


Maxlbt  o.  Thb  St.  Hblbns  Railway  axb       Jan,  26. 
Cabal  Compabt. 

Tort — Immunity  of  trueteeefor  public  purpoee — Canal  Company — 
Parliamentary  worke — Ineufieiency  of — Bridge  connecting  high- 
way intereected — Effect  of  recital  in  Act  ofeufficiency  of  worke. 

Certain  projectors  of  a  Canal  were  empowered  by  Act  of  Par- 
liament, 28  Geo.  II.,  cap.  8,  and  2  Geo.  IH.,  cap.  66,  to  make 
a  canal,  and  in  its  construction  to  intersect  highways,  and  to 
connect  the  parts  of  the  highway  so  intersected  by  a  sufficient 
Bwivel  or  other  bridge.  The  Company  amongst  other  works, 
made  a  swivel  bridge  connecting  a  highway  intersected  by  the 
canal.  By  a  subsequent  Act,  11  Geo.  IV.,  cap.  60,  it  was  recited 
that  **  the  navigation  out  or  canal,  and  the  other  works  authorised 
to  be  made  by  the  said  recited  acts  have  long  since  been  made  and 
completed."  While  the  swivel  bridge  was  open  to  allow  for 
the  pnssase  of  a  boat  on  the  canal,  a  passenger  on  the  highway 
fell  into  the  canal  and  was  drowned.  It  was  a  dark  night  and 
there  was  only  one  lamp  near  the  bridge,  and  no  fence,  when 
the  bridge  was  opened  to  screen  the  canal  ft*om  the  highway  nor 
any  watchman  to  warn  passengers  thereon.  The  canal  was  used 
by  the  public  with  boats,  on  the  payment  of  certain  rates  or  tolls 
to  the  Company  for  the  privilege.  The*  Company  had  not  any 
servant  at  the  bridge  ;  It  was  opened  by  the  boatmen  themselves ; 
and  when  the  deceased  fell  into  the  water  the  boat  had  not  passed 
the  bridge.  An  action  was  brought  against  the  Company,  under 
Lord  Campbell's  Act  The  jury  at  the  trial,  found  ^at  it  was  by 
reason  of  tlie  want  of  sufficient  light  that  the  accident  happened ; 
and  the  verdict  was  entered  for  the  plaintiff. 

ffeld^  first,  that  the  Canal  Company  were  not  in  the  position  of 
trustees  for  a  public  object  who  derive  no  emolument  from  its  per- 
formance :  and  that  they  were,  therefore,  responsible  if  damage 
was  sustained  by  reason  of  their  negHgenoe.  Secondly,  that  as- 
suming their  powers,  justified  the  erection  of  a  swivel  bridge  to 
conneet  a  public  highway  intersected  by  the  canal,  Ihey  wer« 
bound  to  accompany  it  with  precautions  reasonably  neceessry  for 
the  safety  of  the  public.  Thirdly,  that  the  remUl  in  the  Act  did 
not  amount  to  a  declaration  that  all  existing  works  were  sufficient, 
so  as  to  give  the  Company  immunity  if  they  were  insufficient,  and 
damage  were  sustained  by  reason  thereof.  Fourthly,  that  Lord 
Campbell's  Act  applies  to  a  case  where  the  death  has  been 
sustained  from  the  act  of  another,  which  is  only  actionable  by 
reason  of  special  damage.  Fifthly,  that  the  action  was  properly 
brought  against  the  Company,  and  nol  against  the  boatmen,  aloM 
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it  appeared  the  latter  bad  not  been  guilty  of  anj  negligence. 
SembU,  that  it  the  boatmen  had  been  guiltj  of  negligence,  an 
action  would  haye  lain  against  them  and  the  Company  as  joint 
mrong-doers. 


C.P. 


MoOSa  V.    ROBBBTBOM   ANO  AXOTBSB* 


Feh,  1. 


EnUnng  up  judgment  mmc  pro  tune — Death  of  plamtiff  be/ore  argu- 
ment of  rule  to  enter  verdict — Delay  of  the  Court* 

A  eause  was  tried  and  a  yerdict  fonnd  for  the  plaintiff  in  Jnly, 
1867,  leave  being  reaerred  to  moTe.  A  rule  niti  was  obtained  in 
Michaelmas  Term,  bat  was  not  argued  uniil  the  following  Hilary 
Term,  when  the  court  gare  judgment  that  the  rule  should 
be  made  absolute.  It  was  afterwards  discovered  that  the  plain- 
tiff died  before  Hilary  Term.  The  Court,  under  these  oir- 
Gumsnanoes,  made  absolute  a  rale  nut,  calling  on  the  personal 
representatires  of  the  plaintiff,  if  any,  upon  notice. to  them,  or  the 
attorney  in  the  cause,  to  show  cause  why  the  defendant  should 
not  be  at  liberty  to  enter  judgment  nuncio  tune  as  of  Michaelmas 
Term  last. 


EX.  C. 


Whedton  ST  AL  V  Habdbstt  bt  al. 


C.  C.  R.  Rbgiha  v.  Waltbb  Hook.  Mag  1. 

Perjury — Emdenee — Pairol  ttatemente  hyprieoneri  at  varianee  with 
truth  of  etatement  on  oath — Confirmatory  eircumstancee. 

Where  three  witnesses  proved  that  the  prisoner  bad  made  parol 
statements  contradictory  to  the  truth  of  the  statement  upon  which 
perjury  was  assigned,  and  the  evidence  of  several  witnesses  went 
to  confirm  the  truth  of  such  parol  statements ;  but  there  was  no 
direct*  evidence  that  they  were  true,  a  conviction  for  perjury  was 
supported. 

The  prisoner  having  laid  an  information  against  a  pabliean,  for 
keeping  open  after  lawf^  hours,  swore  at  the  hearing  that  he 
knew  nothing  of  the  matter  except  what  he  had  been  told,  and 
that  he  did  not  see  any  person  leave  the  house  after  11  o'elook ;  and 
peijury  having  been  assigned  on  this  allegation,  he  was  convioted. 
To  prove  that  it  was  false  the  Magistrate's  clerk's  clerk  proved  a 
statement  by  the  prisoner  when  laying  the  information,  that  he 
had  seen  four  men  leave  after  11  o'clock,  and  that  he  could  swear 
to  one  W. ;  and  two  other  witnesses  proved  that  the  prisoner 
had  made  a  statement  to  the  same  effect  to  them.  It  was  further 
proved  that  W.  did  leave  after  11 ;  that  at  the  hearing  the  prisoner 
had  acknowledged  that  he  had  offered  to  smash  the  case  forSOs., 
and  that  he  had  talked  of  making  the  publican  pay  to  settle  it  A 
third  witness  proved  that  he  had  he^rd  the  prisoner  offer  to  {settle 
it  for  £1,  and  a  fourth  witness  proved  that  the  prisoner  owned  be 
had  received  lOs.  to  smftsh  the  case,  and  was  to  receive  lOs. 
more. 

Held,  that  the  evidence  was  sufficient  to  establish  the  falsehood 
of  the  prisoner's  statement  made  on  oath  and  that  he  was  pro- 
perly convicted  of  tibe  perjury  alleged. 


C.P. 


AprU  28. 


Pabkbb  v.  Ibbbtson. 
Cuitom —  Contract —  Queation  for  the  Jury. 

Where  an  action  was  brought  for  a  wrongful  dismissal  of  a  ser- 
vant,  the  service  being  nnder  a  written  agreement  at  a  yearly 
salary,  and  a  custom  to  terminate  the  agreement  at  a  month's 
notice  was  pleaded,  the  jury  found  that  the  custom  existed  but 
did  not  apply  to  the  special  terms  of  the  contract. 

Held,  that  it  was  for  the  court  to  look  at  the  contract,  and  to 
see  if  the  custom  as  found  was  excluded  by  it 

A  stipulation  for  a  donation  to  the  servant  at  the  end  of  the 
year  under  oertaia  oireamstanoea,  contained  in  a  written  agree- 
ment for  a  yearly  hiring  does  not  exclude  either  party  f^om  setting 
up  a  custom  to  terminate  the  agreement  at  a  month's  notice. 


C.P. 


May  7. 


Clabkb  0.  Smith. 
Practice — Time  for  appeal  from  Judgt^t  order. 

If  an  application  be  made  at  Chambers  in  August  and  refused, 
and  a  similar  application  be  made  in  November  and  again  refused, 
there  cannot  be  an  appeal  in  the  ensuing  Hilary  Term,  the  period 
of  s^peal  being  reckoned  from  the  decision  in  August 


Insurance — Fraud — Ltfe  and  Referees  not  agents  of  assured — Con- 
struction of  policy — Condition  precedent —  Warranty — JRepresenta' 
tion. 

Held,  (affirming  the  judgment  of  the  Queen's  Bench)  that  where 
a  third  person  assures  the  life  of  another,-  the  life  and  the  referees 
are  not  under  ordinary  circumstances,  the  agents  of  the  assured, 
so  as  to  make  their  fraud  the  fraud  of  the  assured,  and  thus  void 
the  policy. 

A  policy  of  insurance  recited  that  plaintiffs  bad  delivered  into  the 
office  of  the  W.  Assurance  Co.,  a  proposal  for  insurance  whereby  it 
was  declared  that  certain  specific  facts  were  true,  vis.:  that  J'sage 
did  not  exceed  86  years,  and  that  he  had  not  had  any  fit ;  and  that 
"  thereupon  "  the  said  Company  had  undertaken  to  insure  the  life 
of  J.,  upon  certain  conditions  "  therein  and  ther^nder  "  express- 
ed. The  policy  then  contained  an  agreement  by  the  said  Com- 
pany to  pay  to  plaintiffs  a  certain  sum  if  J.  should  die  within  12 
calendar  months,  and  if  J.  should  pay  a  yearly  premium  then  that 
the  stock,  Ac.  of  the  Company  should  be  liable  to  pay  the  amount 
due  to  the  plaintiff's  within  three  calendar  months  after  proof  of  the 
dea^  of  J. ;  and  then  followed  a  proviso  that  the  policy  was  sub- 
ject to  certain  conditions  "thereunder"  stated*  which  conditions 
were  then  set  out. 

Held«  (overruling  the  judgment  of  the  Court  below)  that  this 
recited  statement  or  declaration  of  J's.  age  and  state  of  health  was 
not  a  warranty,  nor  was  its  truth  a  condition  precedent  to  plain- 
t\ffs*  right  to  recover,  but  that  it  was  a  representation  only. 


EX.  Cabtwbight  v.  Fbost.  May  7. 

Notice — Change  of  venue — Common  affidavit — Application  by  defen- 
dant while  under  terms  to  take  short  notice  of  trial — Discretion  of 
Judge. 

The  Court  refused  to  rescind  the  order  of  a  Judge  for  a  change 
of  venue  made  on  the  application  of  the  defendant  while  he  was 
under  terms  to  take  short  notice  of  trial,  on  an  affidavit  merely 
stating  in  addition  to  the  usual  allegation  that  the  cause  of  action 
arose  in  the  county  to  which  it  was  proposed  to  change  the  venue, 
that  the  witnesses  resided  there  and  that  the  change  would  effect 
a  saving  of  expense. 


EX.  MoBOAH  V,  Pbioholl.  May  7. 

Ejectment — Staying  proceedings  till  costs  of  former  ejectment  paid — 

Identity  of  title. 

The  Court  stayed  proceedings  in  an  action  of  ejectment  till  the 
costs  of  a  former  action  which  had  been  brought  by  the  son  of  the 
plaintiff  were  paid  it  appearing  that  at  the  trial  of  the  former 
ejectment  evidence  had  been  adduced  to  show  that  the  plaintiff  in 
the  second  ejectment  had  not  been  heard  of  for  a  long  period,  in 
order  to  raise  a  presumption  of  his  death,  when  in  truth  he  was 
in  the  neighborhood  and  knew  of  the  action ;  and  the  father  the 
plaintiff  in  the  second  ejectment  claimed  title  by  descent  from  the 
same  ancestor  upon  which  the  son's  claim  was  founded. 


Q.  B.  NoBTON  V.  Gbabd  Junction  Canal  Co.  May  8. 

Prohibition^County  Court  Act  9  j*  10  Vie.  ch.  95,  sec.  ^S^Title 
to  land — Materially  of,  in  judgment  of  the  court. 

This  court  will  not  grant  a  writ  of  prohibition  to  restrain  a  judge 
from  proceeding  in  a  plaintiff  where  evidence  respecting  title  to 
land  is  given,  wileas  the  question  of  title  is  material  to  the  de- 
cijnon  of  the  case. 


JoBRBOH  V.  SmimB.  May  7. 

^orofi  ^  feme — Authority  ofwfe  to  pledge  her  husbands  credit. 

Where  by  mutual  consent,  the  husband  and  wife  are  liring  sep- 
arate upon  terms  as  to  her  maintenance  agreed  upon  between  them 
and  the  husband  has  not  made  any  default  in  the  performance  of 
the  terms  agreed  open  by  him,  there  is  no  implied  authority  in  the 
wife  to  pledge  her  husbands  credit  for  necessaries,  nor  any  ques- 
tion for  the  jury  as  to  the  soffioiency  of  the  allowance  for  the 
mMntenance  of  the  wife. 
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Wditvisld  et  al  0.  The  South  Eastern  Railway  Co. 

Q.  B.  AprU  29. 

Corporation — Malice — Defamation, 

An  action  for  libel  lies  against  a  corporation  aggregate  where 
malice  in  law  may  be  inferred  from  the  publication  of  the  words. 


G.  C.  R.  Rboina  v.  Fiest.  April  24. 

Anatomy  Act — 2^*8  Wm,  IV,,  e,  75,  u,  7,  8.     Right  to  ditpoae  of 

bodies  for  purposea  of  dittection — Matter  of  Work'hotue, 

The  master  of  a  work-house,  who,  under  the  Anatomy  Act,  s. 
7,  was  entitled  to  dispose  of  the  bodies  of  oertain  deceased  paupers 
for  the  purpose  of  anatomical  examination,  provided  the  relatives 
did  not  require  them  to  be  buried  without  such  examination,  for 
the  purpose  of  preventing  the  requirement  being  made,  and  lead- 
ing the  relatives  to  suppose  the  bodies  had  been  buried  without 
dissection,  shewed  them  to  the  relatives  in  coffins,  and  caused  the 
appearance  of  a  funeral  to  be  gone  through.  The  fraud  prevented 
the  relatives  from  making  the  requirement,  and  for  gain  to  him- 
self he  disposed  of  the  bodies  for  dissection.  Held,  that  as  the 
relatives  had  not  in  fact  made  the  requirement  which,  under  the 
statute  they  were  entitled  to  make,  the  defendant  had  not  been 
guilty  of  any  offence  at  common  law,  and  that  the  conviction  must 
be  quashed. 


EX.  C. 


PoWis  V.  Butler  and  another. 


May  11. 

Joint  Stock  Banks — 7  4"  8  Fitf.,"c.  118,  *.  21— Scire  Facias  against 
Representatives  of  deceased  Shareholder — yarns  of  ** person  "  in 
last  delivered  Memorial. 

Under  s.  21  of  7  &  8  Vic,  cap.  118,  the  legal  representative  of 
a  "  person  "  whose  name  appears  in  the  last  delivered  memorial 
are  only  liable  in  respect  of  that  person's  estate  and  eflfects  where 
the  person  would  have  been  liable  in  his  lifetime  in  consequence  of 
his  name  appearing.  Therefore,  where  the  name  of  a  deceased 
shareholder  in  a  joint  stock  bank  was  inserted  after  his  death  in 
the  last  delivered  memorial,  and  an  action  was  subsequently 
brought  against  the  bank  and  judgment  recovered  against  the 
official  Manager,  and  no  satisfaction  could  be  had  out  of  the  pro- 
perty of  the  bank.  Held,  (affirming  the  judgment  of  the  Common 
Pleas,)  that  the  executors  of  the  person  whose  name  was  so  insert- 
ed, were  not  liable  in  respect  of  his  estate  and  effect  in  a  scire 
facias  on  the  judgment 


Q.  6.  Fischer  v.  Sitarat.  May  8. 

Commission  to  examine  Witnesses  abroad-^1  Wm,  IV.,  e,  22,  s,  4. 

This  court  will  issue  a  commission  to  a  foreign  court  to  examine 
witnesses  abroad  when  it  appears  that  such  commission,  if  sent 
to  the  judges  of  the  court  will  be  abortive. 

Any  objection  to  the  evidence  as  taken  can  be  made  at  the  trial. 

Such  commission  may  omit  the  usual  form  of  oath. 


C.  P.  Smith  v,  Leedo.  AprU  29. 

Broker — 6  Anne,  c,  16 — Commission — Money  paid. 

The  plaintiff,  who  was  not  a  member  of  the  Stock  Exchange, 
nor  a  licensed  broker,  but  had  acted  as  a  sharebrokelr  within  the 
city  of  London,  was  employed  by  the  defendant,  in  London,  to 
purchase  scrip  shares  in  a  foreign  land  cempany.  The  plaintiff 
did  so,  and  the  defendant  refused  to  pay  for  them.  The  plaintiff 
having  been  sued  for  the  price,  pai  t  it,  and  sued  the  defendant  for 
the  money  so  paid,  also  for  his  commission  as  a  broker.  Held, 
that  plaintiff  was  not  a  broker  within  the  statute  6  Anne,  c.  16, 
and  tiierefore  could  not  recoTer  for  hia  oommission,  bat  that  he 
might  recover  for  the  money  paid. 

REVIEW. 

The  Canadian  Pronitic  Pioneer  is  the  name  of  a  small 
bat  neat  sheet,  published  monthly  at  the  Vindicator  office, 
Oshawa.  The  publisher  iB  William  H.  Orr,  and  the  price  is 
twenty-five  oenti  per  annam.    Phonography,  or  what  is  com- 1 


monly  called  short  hand,  is  an  art  which  is  making  rapid 
strides  in  the  world  of  intellect.  Its  excellency  aad  its  sim- 
plicity are  universally  acknowledged.  Its  only  opposition  is 
is  from  a  class  of  men  wno  having  spent  years  under  the  dis- 
cipline of  the  birch  in  learning  **  long  hand,"  are  afraid  of 
anything  new  fangled.  To  write  as  quickly  as  an  ordinary 
speaker  utters  his  words  is,  they  admit,  very  desireable.  Bat 
they  argue  that  to  aoqaire  the  ability  to  do  so  is  what  few  can 
do,  and  that  the  time  of  the  many  is  only  lost  in  its  pursuit. 
If  by  pursuit  is  meant  the  listless  inattention  which  one  day 
causes  a  man  to  forset  that  which  in  the  proceeding  day  he 
learned,  we  agree  with  the  opponents  of  Pnonograpby,  But 
if  by  it  is  meant  a  reasonable  thirst  for  knowledge  supported 
by  an  earnest  will,  we  differ  from  them.  Phonography  ae  an 
art  is  in  our  opinion  more  easily  acquired  than  any  other  simi. 
lar  art.  The  child  acquires  it  with  ten  times  the  ease  that  he 
does  the  prevailing  style  of  writing;  but  the  adult  who  has 
made  himself  master  of  the  prevailing  style  has  on  learning 
the  new  style  to  shun  mere  conventionalism  and  work  up  to 
first  principles,  and  in  doing  so  as  it  were,  to  forget  something 
of  what  at  ^reat  trouble  he  has  previoasly  learnt  It  ia  this 
fact  which  gives  rise  to  pr^udioe  against  Phonography,  and 
it  is  this  prejudice  whioh  gives  rise  to  its  opponents.  We 
hesitate  not  to  acknowledge  that  the  member  ot  the  bar  who 
is  a  short  hand  writer,  possesses  an  advantage  over  his 
brother  member  who  is  not.  The  one  seizes  and  fastens 
down  for  reference  if  necessary  the  winged  words  which  to  the 
other  are  gone  and  forgotten.  It  enables  the  possessor  to  pre. 
pare  himself  with  a  record  of  all  that  has  transpired  in  the 
case  in  whioh  he  is  engaged,  and  is  to  him  a  panoply  more  to 
be  feared  than  despised  by  an  opponent.  The  ability  to  take 
down  a  single  passage  in  the  speech  of  a  learned  counsel  may 
be  of  the  greatest  possible  use  ;  but  not  at  all  eqaal  to  the 
ability  to  take  down  every  thing  that  has  happened.  In  Cana- 
da where  junior  ooansel  are  seldom  engaged  as  in  England, 
the  necessity  of  an  advocate  being  a  short  hand  writer  is  great. 
The  Phonetic  Pioneer  is  a  journal  devoted  to  the  spread  of 
Phonography  in  all  its  branches,  and  as  such  we  willingly 
recommend  it  to  the  notice  of  our  readers.  The  price  is  so 
ridiculously  low  that  no  man  can  vrith  reason  assert  that  he  is 
unable  to  subscribe.  All  who  can  subscribe  ought  to  do  so, 
and  all  who  do  so  will  we  are  sure,  if  not  themselves  to  blame 
profit  by  the  trifling  expenditure. 

The  Lower  Canada  Jurist  ;  Montreal,  John  Lovel :  The 
United  States  Insurance  Magazine  ;  New  York,  G.  E.  Car- 
rie :  and  The  Statutes  or  Canada  for  1858 — received, 

APPOINTMENTS    TO    OFFICE.    &C. 

notaries  public. 

jambs  MoOAUQEIET,  of  thu  Towa  of  St  GAtheriaofl,  Attorney-at-Lsw,  to  bo  a 

NotM7  Public  la  Uppor  O^wmltt. 
WILLIAM  OOOKB,  of  Ofttt,  OeQUonaa,  to  bo  a  Notaiy  Public  in  Upper  Oatuda. 

--/Gaiattal.  Soptember  11, 1858.) 
WILLIAM  KERR,  of  OoMurv,  R^qniro,  to  b«  a  Notarf  Poblle  In  Uppor  Canada  . 
WILLIAM  BALDWIN  SULLIVAN,  of  tli*  City  of  Tbroato,  Saqulra,  Barrister- 

at>[Aw,  to  bo  a  Notary  PnbUe  la  Upper  Canada. 
PAUti  riNLAT  MoCUAia,  of  the  Tuira  of  Pictoo,  Beqalre^  to  be  a  Notary  PabUe 

in  Upper  Canada. 

CORONERS. 

JOHN  GRANT,  Biqnire,  Suigoon,  Aaaoelate  Coron«r  Ibr  tho  United  Oonnties  of 

York  and  Peel. 
ALBXANDBR  RONALD  MoDONALD,  EKiolro,  Anodate  Coroner  ibr  fbe  Oooaty 

of  Prioee  Bdir«rd. 
WILLIAM  FRBDBRICK  LBWIS»  Bmnlro,  AasocUlte  Coroner  fiir  the  Coonty  of 

Carleton.— <Qaaetted  September  25, 185S.) 


TO    CORRESPONDENTS. 


Ono  Klotx.— A  8Tin>nrr.— Smria  Imm.— Under  **  Division  Oonrtt." 
J.  R.  C,  and  A  SoucrroB—Under  **  Q^neral  Corretpondenee.** 
A  BwwCTrma— wHl  reoeive  attention. 
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DIARY    FOR    NOVEMBER. 


1.  Moodaj.. ..  Gbanovry  H«Mu1ns  IVrm  begiUi 
r  SUNDtT.  lOra  Simiiaw  i^Atr  IHni^ 

13.  BatardAv...  0li»DeM7  HearhiK  Term  audi. 

14.  SUNDAY..  34tt  amida^^Ur  Trimii^, 

H'  ^^^^^"  MiOHAKUiAA  Tmm  begins.    Aitorney'B  tamiu^  eertiflea«e  to  1» 
21.  BD.>f  OAT«.  261*  Smdap  vfUr  Trinitg.  rtftlnn  oat. 

37.  aatardoj...  MiOBAJnjf  aa  Tout  ends. 
88.  8UMDAT..  U<  amda^  in  AOttnL 


"TO  00]IRK8POND£NT&»— Ae  LauA  Fligt. 

IMPORTANT  BUSINESS  NOTIOB. 

AnoiuiMlBSeKito  tte  Pnftidmn  tjftkiaJomnml  an  nomtled  to  rwwgsiftcr  fltol 
oZZ  our  pojf  doe  aeenwtU  have,  bem plaond  int/uihawh  qf  Missn.  PbUtan  <iArdit(fh, 
Mtnrwjfi,  BjrrU,  ftr  eoUtcUom;  imd  Uud  mdj/  a  prompt  nmitttmot  to  them  wiB 

MMOOfCt. 

n  ia  withgrMi  rtbuianoe  Oat  Ms  Pnprittan  ham  adopted  thit  eeurm;  birf  flkey 
httoe  been  conpettei  Utdoioin  order  to  enoMs  Mem  to  meet  their  current  espenset, 
«Ai6%  ors  very  heavf. 

Now  that  the  yaKftUneti  t^VuJmemai,  i$»oaeneraUy  admitted,  it  wnddnatbt  tm- 
rmmmable  to  expect  that  the  Prnfkerion  and  Ofieert  ^  the  thiaia  wou*d  aoeord  U  a 
Ubendtt^pporlfineteadqfalUnoingthemedveatobetued/ortheir  eubaer^tioni. 


NOVEMBER,    1858. 


CONTEMPTS  OP  COURT. 

If  there  is  in  Upper  Canada  one  institution  of  wbicli  we 
haye  more  reason  to  be  proud  than  another,  it  is  our 
Judioiaiy.  When  we  witness  the  debased  state  to  which 
the  bench  is  reduced  in  many  parts  of  the  neighboring 
Union,  we  are  thankful  that  we  live  in  a  different  atmos- 
phere, and  under  a  different  government. 

The  independence  of  the  bench  is  essential  to  the  secu- 
rity of  society,  and  it  is  the  duty  of  every  real  lover  of  true 
liberty  to  uphold  and  maintain  this  palladium.  It  is  not, 
however,  less  his  duty,  when  he  finds  the  bench  occupied 
by  unworthy  judges,  to  do  all  in  his  power  to  bring  about 
their  removal.  But  this  is  a  step  which  should  not  be 
conceived  in  rashness,  nor  executed  in  blindness; — it  is  a 
step  which,  in  Upper  Canada,  is  neither  conceived  nor 
attempted  to  be  executed,  because  there  is  no  need  of  it. 

The  position  which  the  barons  of  old  occupied  between 
the  king  and  the  people,  as  between  the  bench  and  the 
public,  is  now  occupied  by  the  bar.  It  is  in  the  power  of 
the  latter,  by  their  conduct  towards  the  bench  on  the  one 
hand,  or  the  public  on  the  other,  to  increase  or  diminish, 
»a  the  case  may  be,  the  usefulness  and  efficacy  of  the 
bench.  Nothing  so  much  tends  to  inspire  the  respect 
of  the  public  for  the  bench,  as  the  good  opinion  of  the  bar> 
and  the  respectful  (but  not  cringing)  conduct  of  barristers. 
Nothing  more  tends  to  beget  the  same  respect,  than  the 
dignified  and  impartial  conduct  of  the  courts  towards  the 
bar.  Bespect  must  be  mutual-^confidence  must  be  mutual ; 
and  anything  which  has  a  tendency  to  shake  either,  ought 
to  be  carefully  avoided. 

Courts  of  Record  have,  at  common  law,  power  summarily 
to  punish  for  contempts.    Editors  of  newspapers  have  been 


more  than  once  so  punished  for  libels  on  the  courts,  or  acts 
tending  to  bring  the  courts  unnecessarilj  into  disrespect. 
Officers  of  courts  have  also,  over  and  over  again,  been  so 
punished  for  misconduct  of  different  kinds.  Suitors  also 
have  been  in  like  manner  punished  for  unbecoming  conduct, 
either  in  presence  of  the  court,  in  one  of  its  offices,  or  else- 
where, in  regard  to  its  proceedings.  All  these  powers,  aa 
has  been  said  by  a  learned  Judge,  appear  to  be  inseparable 
from  a  judicial  establishment  of  Record,  to  result  from  its 
structure,  and  to  be  inherent  in  the  principles  of  its  exis- 
tence ;  for  a  tribunal  administering  laws  without  authority 
to  enforce  them,  or  to  protect  its  proceedings  from  outrage 
or  disturbance,  presents  to  the  mind  the  idea  of  an  institu- 
tion impotent,  dependent,  and  frequently  useless. 

The  jurisdiction  which  a  Court  of  Record  exercises  with 
regard  to  outrages  committed  or  insults  offered  in  the  face 
of  the  court,  extends,  as  we  have  said,  to  all  the  departments 
and  offices  of  the  court.  The  Court  of  Chancery  in  England 
has  committed  for  contempt  the  clerk  of  a  solicitor,  who 
attempted  to  break  open  the  desk  of  a  derk  in  the  Register's 
office.  (Burrows,  ex  parie,  8  Yes.  535.)  The  Court  of 
Chancery  in  Ireland  committed  for  contempt  a  suitor  who 
abused  and  insulted  a  Master  of  the  court  in  his  own  office 
{French  v.  French^  1  Hogan,  138.)  Whatever  the  juris^ 
diction  is,  when  a  suitor  or  stranger  to  the  court  miscon. 
ducts  himself,  it  is  much  stronger  when  the  person  who 
does  so  is  an  officer  o^^*  the  court;  for  instance,  an  attorney 
or  solicitor.  (Hawk,  P.  C.  b.  2,  cap  22,  sec.  10.)  In  such  a 
case,  instead  of  imprisoning  for  contempt,  it  is  apprehended, 
the  court  may  adopt  other  modes  of  punishment ;  such  aa 
depriving  the  offender  of  the  right  to  appear  before  the 
court,  or  to  act  as  an  attorney  or  solicitor  of  the  court. 
Even  though  the  solicitor  be  also  a  barrister,  as  is  frequently 
the  case  in  Upper  Canada,  it  ia  conceived  the  court  may 
show  its  sense  of  the  offence  committed,  by  declining  to 
allow  the  party  to  ace  in  either  capacity  till  he  purges  him- 
self of  the  contempt. 

The  jurisdiction  of  Courts  of  Record  in  such  cases  is,  we 
think,  undoubted ;  bat  whether  it  u  possessed  by  the  Court 
of  Chancery  here,  or  was  on*a  recent  occasion  rightly  exer. 
cised,  in  the  case  of  NichoU  v.  McDonald^  reported  else- 
where, is  a  question  with  many  of  the  profession.  Let  us 
for  the  present  assume  that  the  jurisdiction  does  exist. 
Well,  there  may  be  a  jurisdiction  exerciseable  in  certain 
casee  only,  which  cannot  be  applied  to  other  cases,  and  that 
jurisdiction  in  a  particular  case  may  be  exercised  either 
with  too  much  severity  or  too  much  lenity.  It  certainly 
does  seem  very  hard  that  a  solicitor  who,  in  the  Master's 
office,  in  an  unguarded  moment,  uses  hasty  language 
towards  another  solicitor,  which  language  the  Master  does 
not  hear,  should  be  punished  for  contempt.     It  appears  to 
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be  more  bard  wben  tbe  solicitor  offending,  upon  tbe  atten- 
tion of  the  Master  being  directed  to  tbe  subject,  apologizes 
to  him  for  any  bearing  that  tbe  insulting  conduct  may  have 
bad  towards  him.  The  case  is,  to  say  tbe  least  of  it,  of 
much  less  enormity  than  that  of  French  v.  French,  where 
a  suitor  abused  tbe  Master  himself.  It  is  eyen  of  less 
enormity  than  that  of  ex  parte  Burrows,  where  a  solicitor's 
clerk  attempted  by  violence  to  open  a  desk  in  the  Register's 
office.  But  it  must  be  borne  in  mind  that  tbe  punishment 
in  the  case  under  consideration,  though  partaking  of  se- 
verity, was  less  severe  than  that  in  either  of  these  cases. 
The  solicitor,  instead  of  being  imprisoned,  was  merely 
called  upon  to  show  cause  why  an  attachment  should  not 
issue,  and  upon  appearing  and  admitting  the  facts  was 
suspended  from  practice. 

To  our  mind,  blame  rests  somewhere;  but  we  cannot 
bring  ourselves  to  think  that  blame  rests  with  tbe  court. 
When  the  case  was  formally  brought  to  the  notice  of  the 
court,  tbe  court  could  not,  we  think,  refuse  to  take  notice 
of  it.  The  party  really  to  blame  is  tbe  solicitor,  who^  in 
the  worst  possible  taste,  appears  to  have  thrust  a  private 
quarrel  upon  the  attention  of  tbe  Judges.  His  conduct  as 
a  member  of  the  profession  towards  a  brother  solicitor  who 
bad  been  guilty  of  no  malpractice,  is  without  palliation. 
Nor  was  the  latter,  in  our  opinion,  free  from  blame.  Had 
be,  when  brought  before  the  court,  been  a  little  more 
yielding  in  bis  disposition,  and  acknowledged  his  error,  the 
court  would  not,  we  believe,  have. been  forced  to  act  in 
a  manner  so  severe  as  it  appears  to  have  done.  In  any 
quarrel,  it  is  difficult  to  say  that  one  party  is  to  blame 
altogether^  and  the  other  not  at  all :  blame  in  some  degree, 
in  almost  every  case,  attaches  to  each.  Tbe  case  to  which 
we  refer,  though  partaking  of  a  contempt  of  court  in  a 
modified  form,  was  nothing  more  than  a  private  quarrel. 
Such,  it  may  be  said,  would  have  been  the  case,  had  the 
one  solicitor  struck  the  other.  This  would  have  been  like- 
wise a  private  quarrel,  but,  beside  s,  an  act  partaking  in  a 
higher  degree  of  the  character  of  a  contempt  of  court.  It 
is  necessary  to  the  proper  ^onduct  of  the  business  of  the 
courts,  that  solicitors,  when  in  the  courts  or  its  offices,  should 
conduct  themselves  in  a  proper  and  respectful  manner.  In- 
sulting language  is  oftentimes  as  void  of  propriety  as  blows 
or  other  manifestations  of  physical  force. 


RIGHT  OP  AN  ATTORNEY  TO  COSTS. 

Whenever  a  difficulty  in  tbe  law  presents  itself  on  a 
subject  in  hand,  reference  to  the  history  of  the  subject 
often  affords  light  wben  light  is  not  to  be  bad  from  an} 
other  Bource. 

(there  is  probably  no  subject  in  which  an  attorney  is  eo 


much  interested  as  that  of  costs,  and  probably  none  of 
which  he  knows  so  little  of  tbe  history. 

By  tbe  common  law  no  suitor  could  appear  by  attorney. 
The  litigant  was  obliged  himself  to  appear  in  person,  and 
alter  appearance  might  appoint  a  retpantaliSf  (whose  office 
much  resembled  that  of  an  attorney)  to  represent  him  dur- 
ing the  subsequent  progress  of  the  cause,  {ad  lucrandum 
vel  perdendum  pro  eo.) 

The  appointment  was  made  by  the  party  personally  in 
Court,  and  usually  before  tbe  Justices  of  tbe  Common  Pleas. 
It  was  for  the  particular  action  only.  After  appointment 
the  regponsalis  might  proceed  as  fully  and  effectually  as  tbe 
principal  himself  till  the  suit  was  determined.  The  sub- 
stitute was  a  mere  agent  without  standing  in  the  Court. 
He  resembled  more  the  Division  Court  agents  of  the  present 
day  than  perhaps  any  other  class  who  now  frequent  tbe 
the  Courts.  His  compensation  was  a  matter  between  him- 
self and  his  employer,  of  which  the  Court  took  no  notice. 
Win  or  lose,  he  in  all  probability  contracted  for  his  pay- 
ment and  was  paid. 

The  inconvenience  of  personal  appearance  wan  gradually 
remedied  by  several  ancient  statutes.  By  the  statute  of 
Marlbridge,  passed  in  1260,  (20  Hen.  Ill,  cap.  10)  it  was 
enacted  that  every  freeman  who  owed  suit  to  the  County 
tithing,  dEC,  might  appoint  **  an  attorney  "  to  do  suit  for 
him.  Then  it  was  enacted  by  the  statute  of  Westminster, 
passed  in  1275,  (8  Ed.  I.,  stat.  1,  cap.  42)  that  in  writs  of  as- 
size &a,  the  tenant  after  appearance  should  not  be  'essoigned 
but  make  his  attorney.  In  these  and  other  early  statutes 
the  word  "  attorney  "  occurs  as  meaning  a  person  acting 
for  or  representing  another  in  the  same  manner  that  an 
ordinary  agent  represents  his  principal,  receiving  for  bis 
services  payment  as  agreed  upon. 

Tbe  first  statute  relative  to  '^attorneys  at  lata"  of 
which  we  have  any  record  is  that  of  Westminster  the 
Second,  passed  in  1285,  (18  Ed.  I.,  cap.  10)  which  enacts 
that,  persons  impleaded  before  Juiitices  at  Westminster,  or 
in  tbe  King's  Bench,  or  before  tbe  Justices  assigned  to  take 
the  assizes,  &c.,  may  make  general  attorney  "  to  sue  for 
them  in  all  pleas,"  '<  moved  fur  or  against  them,  &c." 
Other  statutes  subsequently  passed  the  cumulative  effect  of 
which  is  that  in  all  actions  the  plaintiff  or  defendant  may 
appear  by  attorney. 

Up  to  this  time  no  provision  was  made  ibr  tbe  compensa- 
tion of  attorneys  at  law  in  a  manner  different  fh>m  the 
remuneration  of  other  agents.  "  Costs "  were  entirely 
unknown  to  the  common  law.  Juries  often  took  the  plain- 
tiff's case  into  consideration,  and  in  addition  to  an  actual 
lemand  awarded  to  him,  a  furth<)r  sum  to  cover  his 
lisbursements  to  the  officers  of  the  Courts.  But  even 
this  was  discredonaiy  and  as  often  refosed  as  granted. 
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At  length  the  Legislature  in  1278  passed  the  statute  of 
Gloucester,  (6  Ed.  I,)  enacting  that  in  certain  actions  a 
plaintiff  should  recover  damages,  and  that  wherever  he 
recovered  damages  he  should  have  the  costs  of  the  writ 
purchased,  <fec  Subsequent  statutes  were  passed  giving 
plaintiffs  costs  in  other  actions  named,  the  cumulative  effect 
of  which  is  to  give  to  plaintiff  costs  in  almost  all  actions. 
If  the  plaintiff  failed  in  his  suit  he  was  amerced  to  the  King 
pro  /also  clamore,  but  the  defendant^  so  far,  was  entirely 
without  remedy  for  the  recovery  of  his  costs.  He  like  the 
plaintiff  before  the  passing  of  the  Statute  of  Gloucester,  paid 
his  attorney  win  or  lose,  and  the  payment  was  a  matter 
between  himself  and  his  attorney,  of  which  the  Courts  did 
not  take  notice. 

In  1531,  by  the  statute  23  Hen.  YIII.,  cap.  15,  sec.  1. 
costs  were  given  to  defendants  in  certain  actions  few  in  num- 
ber, and  so  the  law  continued  until  1606,  when  the 
statute  4  Jac.  I.,  cap.  8,  sec.  2  was  passed,  enacting  that 
"  costs  are  to  be  allowed  to  defendants  in  all  actions  what- 
ever, in  which  the  plaintiff  if  he  recovered  would  be  entitled 
to  costs,  and  this  either  afler  nonsuit  or  verdict." 

Costs  therefore  are  dependent  more  or  less  directly  or 
indirectly,  on  the  statute  of  Gloucester,  which  was  passed 
in  1278,  seven  years  be/ore  the  passing  of  the  statute  of 
Westminster  the  Second,  which  authorised  the  appoint- 
ment of  attorneys  in  suits  at  law.  And  these  costs  though 
at  first  only  to  cover  the  expense  of  the  writ,  in  course 
of  time  by  the  ruling  of  the  Courts  and  otherwiBe,  were 
extended  to  whatever  expenses  the  party  was  put  to  in  the 
prosecution  or  defence  of  his  suit  The  law  assumed  that 
litigants  continued  as  before*  to  pay  their  attorneys,  and  its 
object  was  to  reimburse  to  the  parties  all  moneys  so  by 
them  expended.  Every  old  form  of  postea  establishes  this 
fact ;  for  the  award  is  almost  invariably  thus :  '<  Therefore 
it  is  considered  that  the  plaintiff  do  recover  against  the 
defendant  hb  said  debt,  &o.,  and  also  £  for  his  costs  and 
charges  by  him  about  his  suit  in  this  behalf  expended^  &c." 
Such  too  was  in  substance  the  award  of  costs  to  defendants 
when  they  succeeded. 

Bearing  these  facts  in  mind,  little  difficulty  will  be  expe- 
rienced in  accounting  for  the  current  of  decisions  as  to  costs 
and  of  pronouncing  when  a  decision  is  correct  or  other- 
wise. 

An  attorney  who  neglects  to  take  out  his  certificate,  or 
as  he  is  commonly  called  '^  an  uncertificated  attorney,"  is 
not  entitled  to  practise,  and  so  is  not  entitled  to  charge  his 
client  whether  plaintiff  or  defendant  any  costs.  {Humphreys 
T.  Hanney^  1  Bing.  N.C.,  62).  But  if  the  client  has  in  fact 
advanced  or  expended  costs  he  is  entitled  if  he  succeeds, 
whether  his  attorney  is  certificated  or  not,  to  recover  costs. 
{R^eder  v.  Blwm  8  Bing.  9 ;  v.  StxUmy  1  Dowl.  P- 


C,  80.)  On  the  contrary,  if  he  has  not  paid  his  attorney 
anything  and  is  not  liallt  to  pay  him  anything,  he  has  no 
right  to  recover  costs  from  his  opponent.  {Young  v.  Dowl- 
man,  3  T.  &  J.,  24.) 

Upon  the  same  principle  it  has  been  decided,  that  a 
pauper  who  is  by  statute  (11  Hen.  YU.,  cap  12),  relieved 
from  all  liability  to  pay  oosts,  is  not  entitled  to  recover 
costs.  (Dooijf  V.  The  Great  Northern  Railway  Company,  4 
El.  k  B.,  841.)  A  judgment  awarding  costs  to  him  by 
him  expended  when  he  expended  none,  would  be  false  in 
fact  and  contrary  to  law.  And  it  would  seem  that  as  to 
this  class  of  cases  whether  the  pauper  though  not  liable  to 
costs,  does^  in  fact  advance  money,  he  is  not  entitled  to 
recover  from  his  opponent  money  so  advanced.  {Dooly  v. 
The  Great  Northern  Railway  Company,  ubi  sup.)  This 
ruling,  it  must  be  confessed,  does  not  appear  to  square  with 
the  doctrine  laid  down  in  Reeder  v.  Bloom,  as  to  moneys 
paid  to  uncertificated  attorneys.  If  money  paid  to  an  attor- 
ney who  has  no  right  to  receive  is  recoverable,  there 
appears  to  be  no  reason  why  money  disbursed  by  a  person 
who  is  not  bound  to  disburse  should  not  be  equally  reco- 
vorable ;  there  is  certainly  a  distinction,  but  one  which 
does  not  justify  the  difference  in  practice.  The  principle 
test  however,  that  costs  are  awarded  only  when  costs  are 
expended  remains  untouched. 

This  was  the  state  of  the  law  when  Jarvis  v.  The  Great 
Western  Railway  Company,  reported  at  length  in  other 
columns  was  decided.  In  that  case  it  appeared  that  the 
Great  Western  Railway  Company  employ  a  solicitor  to 
whom  they  pay  an  annual  salary.  It  is  his  duty  in  con- 
sideration of  the  salary,  to  prosecute  and  defend  all  suits 
brought  for  or  against  the  Company,  without  additional 
cost  to  them.  He  is  entitled  to  ask  them  for  money  dis- 
bursed, but  has  no  claim  upon  them  for  ordinary  costs  or 
fees  for  services  performed.  Thb  being  the  case,  the  Com- 
pany is  sued  and  succeds  in  the  suit.  Judgment  is  entered 
up  and  the  attorney  of  the  Company  endeavors  to  enforce  by 
means  of  the  judgment,  payment  of  ordinary  costs  includinj^ 
disbursements.  The  Court  of  Common  Pleas  have  said  to 
him,  you  cannot  do  this :  1.  Because  the  costs  are  not 
yours,  but  your  clients :  2.  Your  clients  are  not  entitled 
to  recover  more  than  what  they  have  expended.  8.  There- 
fore under  your  judgment  you  are  entitled  to  disbursements 
and  nothing  more. 

This  reasoning  appears  to  us  to  be  unanswerable.  If  the 
first  and  second  propositions  be  granted,  the  conclusion 
must  follow.  And  we  think  in  view  of  the  state  of  law  as 
above  explained  by  us,  they  must  be  granted  It  may 
not  be  literally  true  that  the  Great  Western  Railway 
Company  do  not  in  any  suit  expend  more  than  disburse- 
ments.    The  saLury  which  they  pay  their  attorney  is  .a 
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IMirt  of  their  ezpenditurei  bat  an  ezpenditare  which  ap- 
plies equally  to  all  saits.  It  is  impossible  to  determine 
how  much  of  it  can  be  applied  to  a  particular  suit.  And 
if  they  and  their  attorney  see  fit  to  make  an  arrangement 
which  renders  it  impossible  to  decide  whether  the  Com- 
pany in  each  suit  expends  more  than  disbursements,  it  is 
quite  proper  that  dbbursements  only  should  be  allowed. 

Though  the  principle  be,  as  between  party  and  party, 
that  none  but  costs  expended  are  recoverable ;  to  this 
principle  there  may  be  an  exception.  The  legislature  for 
example  may  pass  an  act  authorizing  the  solicitor  of  the 
Great  Western  Railway  Company  to  recoyer  all  debts  due 
to  the  Company,  "  with  costs  of  suit,  &o./'  such  has  been 
done  in  England,  and  in  Upper  Canada  in  the  case  of 
prosecutions  on  behalf  of  the  Crown.  (See  Eng.  Stat.  2 
&  3,  Wm.  IV.,  cap.  120,  sec.  101,  and  Prov.  Stat.  20  Vic, 
cap  2,  sec  2.)  In  such  cases,  though  the  prosecutions,  &c. 
be  conducted  by  iolaried  officers,  the  statutes  applicable 
expressly  give  costs.  (^Attorney  General  y.  ShUlehter^  4 
Ex.,  606.)  But  this  does  not  at  all  disprove  the  rule,  that 
costs  are  only  recoverable  when  expended.  On  the  con- 
trary, the  statutes  create  an  exception  to  the  rule,  which 
serves  the  purpose  among  other  things  of  proving  the  rule. 

In  our  opinion  therefore,  although  the  case  of  Attorney 
General  v.  SkiUebeer  was  not  cited  «.r  commented  upon  in 
JarvU  V.  The  Great  Western  Railway  Company^  it  does 
not  at  all  affect  the  decision  in  that  ease.  If  the  Great 
Western  Railway  Acts  provided  for  a  «aZarte(f  solicitor, 
and  gave  to  him  costs  of  suit,  the  cases  would  be  parallel 
but  not  otherwise.  We  have  been  led  into  these  remarks 
because  we  have  heard  the  decision  of  our  Court  of  Com- 
mon Pleas  doubted  by  persons  who  had  read,  but  not  read 
attentively,  the  ease  of  Attorney  General  v.  Shillebeer. 

THE  ARRBSTS  ACT  OF  LAST  SESSION. 
It  is  impossible  that  any  change  can  be  effected  in  the 
law  without  ^ving  rise  to  numerous  questions ;  some  of 
these  may  occur  to  a  careful  reader  on  an  examination  of 
the  new  law,  others  are  developed  in  actual  practice. 

It  appears  to  us  that  the  practitioner  may  be  materially 
aided  by  having  his  attention  directed  to  questions  of  the 
kind ;  and  we  therefore  continue  our  notes  on  the  Act  of 
last  Session  for  the  abolition  of  Imprisonment  for  Debt : 
and  here,  par  parenthesis^  let  us  say  that  the  word  <'  aboli- 
tion ''  as  here  used  should  carry  its  full  signification,  for 
although  arrests  may  yet  be  made,  and  parties  be  yet  im- 
prisoned, yet  it  is  not  for  deht^  but  for  frauds  or  under  a 
state  of  facts  from  which  fraud  may  well  be  inferred.  This 
'distinction  since  the  late  Act  we  look  upon  as  perfectly 
tenable.  The  Act  is  truly  a  statute  whereby  imprisonment 
for  (mere)  debt  is  abolished. 


But  to  return  to  the  subject  in  hand. 

By  the  Common  Law  Procedure  Act,  an  action  may  be 
commenced  by  summons  or  by  writ  of  capias.  The  latter 
writ  may  be  with  us  the  first  step  in  the  commencement  of 
the  action ;  whereas  in  England  the  writ  of  summons  is 
always  the  first  step  in  a  suit. 

Under  the  old  procedure  of  original  process,  continued 
by  alias  and  pluries,  the  pracdce  to  avoid  the  operation  of 
the  Statute  of  Limitations,  b  well  known.  By  tfae2Sth8eo> 
tion  of  the  Common  Law  Procedure  Act  a  new  proceeding 
was  devised.  A  summons  or  capias  continued  in  force  for  six 
months  only  from  the  day  of  the  date  thereof,  but  might 
be  renewed  at  any  time  within  the  six  months,  and  so  from 
time  to  time  during  the  currency  of  the  process :  and  the 
same  clause  provided  that  a  writ  of  summons  or  capias  so 
renewed  "  should  remain  in  force  and  be  available  to  pre- 
vent the  operation  of  any  statute  whereby  the  time  for  the 
commencement  of  the  action  may  be  limited,  and  for  all 
other  purposes,  from  the  date  of  the  issuing  of  the  original 
writ." 

The  seventh  section  of  the  Act  of  last  Session  runs  thus : 
Notwithstanding  anything  contained  in  the  Common  Law 
Procedure  Act,  1856,  no  writ  of  capias  shall  be  *'  renewed,'' 
but  on  the  expiration  thereof  a  new  order  for  arrest  may  be 
obtained.  And  the  third  section  provides  that  the  officer 
to  whom  the  capias  may  be  directed,  shall  proceed  within 
two  calendar  months  from  the  date  thereof,  h%U  not  afUr* 
toardsy  to  arrest  the  defendant  thereupon.  The  capias  now 
will  run  only  two  months  as  we  understand  the  statute  ; 
and  regarding  the  complete  change  in  the  law  of  arrestSf 
and  the  mode  of  obtaining  process,  we  can  see  good  reason 
for  the  alteration  as  to  the  duration  of  the  writ. 

As  the  capias  cannot  be  renewed,  we  do  not  see  how  a 
second  or  other  writ  can  have  any  relation  to  a  previous  one, 
for  the  purpose  of  the  Statute  of  Limitations. 

The  periods  of  limitation  are  in  some  cases  short,  and  in 
practice  it  not  unfrequently  happens  that  if  a  second  or 
third  process  cannot  be  connected  with  the  first  so  as  to 
make  the  date  of  issuing  the  original  writ  the  commence- 
ment of  the  action,  the  action  is  barred. 

If  then  an  action  is  commenced  by  capias,  and  the  time 
of  commencement  is  important,  what  course  should  be 
taken  by  the  practitioner  to  meet  the  difficulty  that  would 
arise  in  case  the  first  capias  b  not  executed  within  two 
months? 

In  our  opinion  there  is  but  one  safe  course,  viz.  in  every  case 
to  commence  the  action  by  suing  out  a  summons  in  the  first 
instance,  and  where  the  defendant  is  to  be  arrested,  the 
capias  to  be  a  proceeding  in  aid,  viz.,  a  capias  a/ier  action 
commenced,  under  the  fourth  section  of  the  Act  of  last 
Session.    This  will  not  we  apprehend  be  attended  with  any 
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incoavenieDce,  as  a  Judge's  order  must  ia  evei  j  instance 
be  obtained  before  the  writ  can  be  sued  out,  and  the  several 
Deputy  Clerks  of  the  Crown  are  kept  supplied  with  process. 

The  practice  we  should  be  disposed  to  adopt  then  would 
be  this  :  on  receiving  instructions  to  apply  for  an  order  to 
hold  to  bail,  let  a  summons  be  sued  out  while  the  necessary 
affidavits  are  being  prepared ;  before  being  sworn  the  affi- 
davits to  be  intitled  in  the  Court  and  cause ;  and  then  if 
an  order  is  obtained  from  a  Judge  to  arrest  a  defendant, 
Uie  capias  to  be  sued  out  under  the  third  section  of  the 
Act.  If  our  plan  is  not  the  best,  we  shall  at  least  have 
warned  the  profession  of  the  difficulty — that  a  better  method 
of  avoiding  it  may  be  devised. 

One  word  more.  Care  should  be  taken  in  using  the  old 
forms  to  alter  the  endorsement  as  to  bail,  which  will  be  no 

longer  "  bail  for  £ ,  by  affidavit,"  but  instead  of  the 

last  two  words  '^  by  Judge's  order,"  in  all  cases. 


THE  SURROGATE  COURTS. 

Until  the  Judges  appointed  under  the  14th  section  of  the 
Surrogate  Courts  Act  of  last  Session  have  framed  the  neces- 
sary Rules  and  Forms,  there  will  doubtless  be  much  diver- 
sity in  the  forms  used,  and  delay  may  arise  from  want  of 
ftill  particulars  in  the  notice  to  the  Suirogate  Clerk,  required 
by  the  28th  section  of  the  Act. 

It  is  not  at  all  probable  that  these  Rules  will  be  out 
before  the  latter  end  of  the  year;  and  in  the  meantime 
we  venture  to  suggest  that  the  forms  used  might  be  some- 
tlung  like  the  following.  Take  for  example  the  ordinary 
case  of  executors  applying  for  probate  of  a  will  :— 

{StjfU  of  Court  to  which  appUcatUm  made,) 

To  the  Surrogate  Clerk, 

You  are  hereby  notified  that  apnlioation  has  been  made 
to  this  Court  for  a  grant  of  the  Prubate  of  the  Will  bearing 

date,  Ac.,  of ^  deceased,  who  died  on  the  —  day  of , 

&&,  having  at  the  time  of  hie  death  ajixed  place  of  abode  at 

in  the  said  County  of ,  by and of,  Ac.,  the  execu- 
tors named  in  said  Will. 


The  names,  places  of  residence,  and  additions  of  the  ex- 
ecutors, should  be  stated  at  length ;  and  the  place  where  the 
testator  had  his  fixed  place  of  abode  at  the  time  of  his  death 
should  be  particularly  specified  in  the  application  to  the 
Court,  as  well  in  the  notice  from  the  Registrar  of  ihe  Court 
to  the  Surrogate  Clerk. 

Should  the  party  have  resided  out  of  Upper  Canada  at 
the  time  of  his  death,  or  have  had  no  fixed  place  of  abode  there- 
in, as  the  application  to  the  Court  must  be  varied  accordingly, 
so  also  must  the  form  of  notice  to  the  Surrogate  Clerk.  In 
such  case  the  grant  may  Be  obtained  from  the  Court  for 
any  County  in  which  the  deceased  had  real  or  personal 


estate,  and  instead  of  the  words  in  italics  the  statement 
would  run  thus  : — 

"  Having  at  the  time  of  his  death  no  fixed  place  of  abode  in 
Upi>er  Canada,  bat  having  there  real  estate  (or  as  the  case  may 
be)  in  the  said  County  of ." 

The  application  for  grant  of  administration  might  be  as 
follows. 

{^tyU  of  Court  to  which  application  made.) 

To  the  Surrogate  Clerk, 

You  are  hereby  notified  that  applicaUon  has  been  made 
to  this  Court  fur  a  grant  of  letters  of  administration  of  theper- 
lional  estate  and  effects  of ,  late  of ^  (describing  decea- 
sed as  before)  who  died  intestate  on  or  about  the  day  of 

Ac,  by  A.  B.  of ,  in  the  County  of ,  Ac,  widow 

(or  as  the  case  may  be)  of  the  said  deceased. 

Registrars  of  Surrogate  Courts  must  take  care  that  the 
appliOation  to  their  own  Courts  is  used  as  a  guide  in  fram- 
ing notice  to  the  Surrogate  Clerk ;  and  such  applications 
ought  in  all  cases  to  be  so  worded  as  to  give  the  necessary 
particulars,  and  show  that  the  Court  has  jurisdiction  by 
fixing  the  place  of  abode  of  the  deceased,  or  showing  that 
he  had  property  in  the  particular  County. 


THE  ENGLISH  PRESS  AND  HARRISON'S   COMMON 

LAW  PROCEDURE  ACTS. 

In  the  proper  place  will  be  found  still  another  review  of 
this  work,  taken  from  the  **  Solicitors'  Journal,"  an  Eng- 
lish Law  Periodical  of  note,  having  every  large  circulation. 

We  cannot  forbear  referring  to  it  as  something  of  which 
not  only  Mr.  Harrison  himself,  but  the  profession  generally 
in  Canada  must  feel  justly  proud,  as  we  believe,  that  since 
the  commencement  of  our  legal  annals  no  Canadian  law 
publicadon  has  received  such  an  extended  and  flattering 
notice  in  England,  and  moreover  from  such  eminent  au- 
thorities. 

It  will  be  seen  that  the  writer  of  the  Review,  now  being 
referred  to,  in  his  first  paragraph,  gives  us  to  understand 
that  his  attention  is  but  rarely  attracted  by  any  work 
published  ont  of  England,  and  that  it  must  have  strong 
claims  to  merit  to  procure  a  place  in  his  columns.  He  says, 
''  as  a  general  rule,  neither  Colonial  nor  Foreign  law  trea- 
tises are  reviewed  in  this  journal,  for  such  space  in  our  co- 
lumns as  is  available  for  the  purpose  of  noticing  new  books, 
is  fnliy  engrossed  by  authors  who  register  at  Stationers 
Hall.  Occasionally,  however,  we  find  among  books  sent  to 
us  from  abroad,  some  with  peculiar  claims  upon  our  con- 
sideration, and  the  one  of  which  we  are  about  to  give  a 
short  account,  appears  to  fall  within  this  class."  And 
again  after  speaking  of  the  common  practice  of  hurriedly 
aonotatiog  statutes  after  the  close  of  a  session,  and  the 
ephemeral  character  of  such  productions,  he  says  of  Mr. 
Harrison's  work  by  way  of  comparison,  '<  It  was  not  hur- 
riedly put  together  a  few  weeks  after  the  statutes  passed. 
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bat  it  is  the  fruit  of  a  careful  consideration  of  their  provi- 
sionSy  and  of  the  effect  of  the  numerous  cases  decided  on 
their  analogous  clauses  in  the  English  Acts.  Mr.  Har- 
rison's work  is  in  fact  a  full  practice  for  the  Upper  Cana- 
dian Courts,  including  the  County  Courts  of  the  Colony ; 
and  though  for  our  own  use  we  would  prefer  the  form  of  a 
continuous  exposition  of  the  course  of  the  Courts,  after  the 
manner  of  our  own  Chitty's  Archbold;  it  is  i>ut  justice 
to  say  that  no  pains  have  been  spared  to  make  the  notes  as 
practical  as  possible,  and  that  the  annotator  appears  tho* 
roughly  to  understand  his  text,  and  to  be  remaikably  well 
up  in  the  law  of  the  Mother  Country.'' 

This  b  certainly  very  flattering  to  Mr.  Harrison,  and 
fully  bears  out  the  prediction  of  the  writer,  when  speaking 
of  the  work  shortly  after  its  commencement,  and  before 
the  author  had  any  connection  with  this  journal. 

Its  first  pages  gave  evidence  of  the  industry  and  research 
about  to  be  bestowed  on  the  book,  and  all  most  admit  that 
it  fully  sustained  its  cbancter  throughout.  We  expressed 
our  fears  about  the  same  time,  that  Mr.  Harrison's  labors 
would  be  without  adequate  compensation,  and  in  this  also 
we  came  but  too  near  the  truth,  yet,  we  hardly  imagined 
then  that  this  would  be  in  part  owing  to  the  fact  of  his 
subscriptions  remaining  unpaid. 

What  would  the  editor  of  the  Solicitors' Journal  have 
thought  of  the  liberality  of  the  profession  in  Canada,  as 
patrons  of  native  talent,  if  after  writing  his  review  he  had 
read  the  remarks  with  the  same  caption  as  this  artiole  in 
the  last  number  of  this  journal,  by  which  it  appears  that 
some  subscribers  actually  refuse  to  pay  $6  for  a  work  that 
in  England  would  be  considered  cheap  at  three  times  that 
suml 

Authors  aVD  not  very  plentiiiil  in  Canada,  and  it  oan 
hardly  be  wondered  at  when  we  consider,  that  a  writer  be. 
fore  he  undertakes. a  work  Jiowever  useful  or  neceesaiy  it 
may  prove,  must  first  be  able  to  afford  to  pay  for  hb 
laurels. 


MUNICIPAL  GOVERNMENT. 

The  power  of  a  Municipal  Council  to  interfere  with  pri- 
vate rights  of  property  without  compensation  to  individuals 
injured,  wherever  it  exists,  is  never  encouraged.  The  case 
of  tShuter  v.  The  City^  for  which  we  are  indebted  to  a 
Philadelphia  contemporary,  decided  on  this  point,  will  be 
read  with  interest.  The  application  to  municipal  oorpom- 
tions  of  the  maxim,  ^^Sic  utere  tuo  ut  aiienum  nan  kedoi/* 
under  the  circumstances  stated,  appears  to  have  been  just, 
and,  so  hr  as  our  knowledge  extends,  supported  by  ad- 
judged cases.  On  this  point  we  believe  there  is  little  differ 
enoe  between  the  laws  of  Canada  and  of  the  United  States. 


HISTORICAL  SKETCH  OF  THE  CONSTITUTION,  LAWS 

AND  LEQAL  TRIBUNALS  OF  CANADA. 

(Continued  from  p.  225.) 

A  Vassal  or  Seignior  of  a  Fief  may  grant  leases  for  ever 
of  the  whole  or  any  part  of  his  fief  en  roture.  The  law 
calb  such  grants  concesstonSf  ou  bail  d  cen$  et  rentee  fwir 
cieres  non  rachelabley  annuel  et  perpSluel. 

These  funded  annual  rents  represent  the  soil  or  part  of 
the  seigniory  so  granted,  and  seem  attached  to  it  for  ever. 
The  grantee  is  called  by  the  lord  of  the  fief  his  censitaire^ 
his  tenant.  This  annual  rent  and  cene  is  in  most  seignio- 
ries one  half  penny  of  rent  for  every  arpent  or  superficial 
French  acre  the  concession  contains,  and  half  a  bushel  of 
wheat  for  every  twenty  acres,  with  a  penny  of  yearly  cene 
for  the  whole.  Some  Seigniors,  to  induce  the  settlement 
of  their  estates,  have  conceded  their  lands  at  a  less  annual 
rent.  In  the  District  of  Quebec,  a  capon^  instead  of  the 
half  bushel  of  wheat,  was  usually  paid  ;  and  at  the  first 
settling  of  the  country  many  roturee  were  granted,  paying 
annually  but  one  or  two  sols  or  half  pence  of  cem  for  an 
entire  &rm  of  ninety  acres.  It  is  this  cens  which  creates  a 
roture  or  ignohle  tenure,  and  is  as  distinguishing  a  symbol 
of  it  as  fealty  and  homage  is  of  its  contrary,  a  fief 

There  is  not  any  positive  law  to  restrain  the  Seignior 
from  obtaining  as  much  yeariy  rent  as  he  can  from  those  who 
wish  to  settle  on  his  estate.  Yet  the  edict  of  1711  gave 
the  Intendant  authority  to  concede  for  the  King's  benafit, 
and  at  the  customary  price  or  rate  of  the  other  roiure 
farms  of  the  seigniory,  such  uncultivated  woodland  &rms 
as  tbe  Seignior  without  just  cause  refused  to  accede.  This 
arbitrary  power  was  never  carried  into  effect  by  positive 
example.  The  same  edict  forbids  the  Seignior  to  sell  his 
woodlands  for  money,  or  in  any  other  way  than  annual 
rents  or  cenz  et  redevaneee  annuelles.  Another  edict  of 
the  same  year,  1711,  requires  that  every  person  who  takes 
a  roture  grant  from  a  Seignior  shall  settle  and  build  a 
dwelling  house  on  it,  in  twelve  months  firom  the  date  of  his 
grant,  otherwise  the  Seignior  may  re-unite  it  to  his  domain. 
Of  this  there  are  many  examples  under  judgments  of  the 
Intendant's  Court;  there  are  also  examples  of  seigniories 
being  reunited  to  the  King's  domain  fur  a  similar  oausei 
neglect  of  settlement. 

Carveee  or  days'  labour  of  the  tenant  to  his  lord  are  not 
of  right  or  understood  as  annexed  to  lands ;  yet  they  may 
be  specially  covenanted  for,  as  may  be  any  other  personal 
obligation  that  can  be  valued  iu  money.  Without  such 
agreement  the  rule  of  law,  under  the  custom  of  PariSi  point 
de  servitude  sane  titre,  would  relieve  any  ceneitaire  from 
whom  his  lord  should  exact  such  servitude.  Q^is  principle 
of  law  holds  equally  good  against  the  Grown.  It  was  the 
plenitude  of  the  power  of  the  French  Crown,  which  at  will 
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appropriated  the  lives  and  fortanes  of  his  Christian  Ma- 
jesty's subjects,  that  called  oat  Caaadiaa  corvees  and  per- 
sonal services  when  required  by  th&  Intendant  or  (Governor 
Oeneral.  The  manner  of  obtaining  LeHre»  de  Terrier  in 
France  is  subjoined. 

When  a  Seignior  is  desirous  of  making  out  a  terrar  of 
his  estate  or  fief,  it  is  customary  to  obtain  the  King!s  let- 
ters authorizing  him  to  do  it.  These  are  called  Lettres  de 
Terrier.  Without  obtaining  such  permission,  where  the 
maxim  of  no  estate  without  a  lord  is  admitted,  he  could 
only  exact  acknowledgments  from  his  tenants  or  censi- 
taires  at  eveiy  change  of  vassalage. 

These  letters  are  obtained  under  the  Oreat  Seal,  or  in 
the  Chancery  establishment  near  the  Parliament,  where 
the  fief  resorts  or  appeals  to  in  judicial  proceedings.  The 
Judges  who  order  the  registration  of  Boyal  letters  ought 
to  appoint  a  notary  or  other  officer  of  public  character 
to  receive  the  acts  of  fealty  and  homage,  of  avowal,  detail, 
declaration  or  acknowledgment,  and  of  all  other  deeds,  re- 
newing the  titles  and  rights  of  the  fief.  And  for  that 
purpose  they  ought  to  enjoin  the  vassals  to  appear  before 
such  officer,  to  exhibit  and  communicate  their  titles,  and 
afterwards  make  up  such  acts  of  fealty  and  homage,  avowal, 
detail  or  acknowledgment,  as  the  renewal  subjects  them  to. 
The  Boyal  letters  usually  set  forth  the  rights  of  the  per- 
son at  whose  instance  they  are  obtained,  the  motives  for 
which  they  are  granted,  and  a  power  or  commission 
to  the  Judge  to  oblige  the  eensitairet  to  fulfil  their 
obligations;  the  nomination  of  the  notary  or  commissary 
who  KB  to  make  up  the  land  roll,  the  pains  or  penalties  that 
may  be  inflicted  or  levied  upon  the  tenants  for  unfaithful 
declarations,  the  right  of  obtaining  by  compulsory  means 
deeds  deposited  in  publio  places,  the  right  of  attaching  in 
default  of  fealty  and  exhibition  of  titles,  the  penalties  upon 
officers  who  refuse  communication  of  titles  and  deeds  de- 
manded of  them,  the  right  of  aecertaining  boundaries  and 
of  punishing  usurpations,  and  of  attaching  for  the  Crown 
the  inheritance  which  made  parcel  of  the  seigniory. 

Louis  XIY.,  in  1658,  ordered  a  general  terrar  of  lands 
held  of  his  domain  throughout  the  kingdom  of  France,  and 
established  an  office  in  the  Bailiwick  of  Paris  for  that 
purpose.  At  the  same  time,  his  Majesty  suspended  the 
terrars  of  private  Seigniors  until  the  general  terrar  was 
accompUshed. 

An  arret  of  his  Majesty  in  Council  appeared  on  the  4th 
January,  1663,  for  perfecting  the  royal  terrar^  with  rules 
and  regulations  for  estates  held  en  Jie/tJii  en  roture. 

The  terrar  of  the  Province  of  Bordeaux  was  particularly 
ordered  by  an  arret,  in  December  1680,  by  another  in 
August  1682,  and  by  letters  patent  in  August  1752. 

The  Boyal  letters  must  be  registered  by  the  Judge  (or 


Parliament)  to  whom  they  are  addressed.  And  when  so 
registered,  advertisements  and  publications  may  then  be 
made  in  publio  places^  to  notify  the  vassab  and  tenants  of 
the  commission. 

The  power  of  granting  Lettres  de  Terrier  was  vested  by 
a  law  of  the  Province  of  Lower  Canada,  hereafter  to  be 
noticed,  in  the  Governor  Oeneral. 


SURROGATE  COURTS.— TEMPORARY  ORDERS. 

The  Judges  appointed  under  the  14th  section  of  ^'  the 
Surrogate  Courts  Act,  1858,"  on  31st  August  last,  made 
the  following  Temporary  Orders : 

Ist  The  forms  now  in  use  in  the  Surrogate  Courts  phall  be 
used  by  the  Registrars  of  the  said  Courts  as  guides  in  framing 
forms  under  the  said  Act ; 

2nd.  The  fees  now  payable  to  Registrars  and  Officers  of  the 
said  Surrogate  Courts  may  be  demanded  and  received  by 
Registrars  and  Officers  of  the  Courts  in  respect  to  proceedings 
under  the  said  Act,  in  addition  to  the  fees  for  which  they  are 
to  account  under  the  said  Act ; 

3rd.  The  fees  to  be  taken  by  Attorneys  and  Barristers 
respectively,  practising  in  the  said  Surrogate  Courts  in  respect 
to  business  under  the  said  Act  or  under  any  Act  of  the  Parlia*" 
ment  of  Upper  Canada,  or  of  this  Province,  giving  powers  or 
jurisdiction  to  the  said  Courts  or  to  the  Judges  thereof,  shall 
be  the  same  as  nearly  as  the  nature  of  the  case  will  allow,  as 
are  now  payable  on  suits  and  proceedings  in  the  County 
Courts; 

4th.  The  practice  upon  appeals  from  the  Surrogate  Courts 
to  the  Court  of  Chancery,  shall  be  in  accordance  mutatis  mutan-' 
die,  with  the  practice  hitherto  prevailing  upon  application 
from  the  Surrogate  Courts  to  the  Court  of  Probate ; 

These,  it  is  to  be  understood,  are  only  temporary  provisions 
until  a  foil  body  of  Rules  and  Forms  can  be  settled,  and  print- 
ed for  distribution. 


NSW  MUNICIPAL  MANUAL. 
The  publishers  (Maclear  &  Co.)  have  shown  to  us  some 
of  the  sheets  of  thb  useful  work,  and  we  can  promise  the 
Municipalities  fnll  value  for  their  money.  So  far  as  we  can 
judge,  the  Manual  will  be  in  all  respects  worthy  of  the 
reputation  which  the  editor  (Mr.  Harrison)  has  acquired 
for  industry  and  ability  in  the  field  of  le^^l  literature. 
The  work  is,  we  learn,  nearly  two-thirds  completed,  and 
will  be  issued,  as  promised,  about  the  1st  December  next, 
at  the  ridiculously  low  price  of  two  dollars  per  copy 
Crders  should  be  sent  in  at  once. 


RETURNING  OFFICERS. 

The  case  of  The  Queen  ex  rel.  Totten  v.  Benny  decided 

by  his  Honor  Judge  Chewett,  and  reported  in  this  number, 

will  be  read  with  interest  by  Returning  Officers  and  others 

concerned  in  municipal  elections.    The  judgment  is  a  valu- 
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able  expositioQ  of  the  law  on  the  datj  of  Returning 
Officers,  and  the  liabilitj  of  candidates  and  others  tamper- 
ing with  the  copy  of  the  Collector's  roll  used  for  election 
purposes. 

LAW  CLUB. 
A  movement  is  now  on  foot  among  the  barristers  of 
Upper  Canada  to  organize  a  Law  Clab,  which  will  equally 
protect  the  rights  of  suitors  and  the  dignity  and  usefulness 
of  the  profes^ion.  Something  of  the  kind  is  much  needed, 
and  we  learn  with  pleasure  that  the  Attorney-General  and 
other  leading  members  of  the  profession  in  town  and  coun- 
try have  countenanced  the  movement.  It  is  intended  that 
daring  the  approaching  Michaelmas  Term  a  meeting  of  the 
profession  shall  be  held,  for  the  purpose  of  discussing  the 
best  mode  of  effecting  the  objects  in  view^  and  of  organiza- 
tion. 


DIVISION    COU  RTS. 


OFFICERS  AND  SUITORS. 


ANSWBBS     TO    00  RBBS  PONDBN  TS. 


To  th€  Editori  of  the  Law  Journal 

Prbston,  15th  October  1858. 

QBNTLBM»r, — Another  question  in  oonoeotion  with  ezeoa- 
tion,  is  with  reference  to  the  application  of  the  proceeds  of  tale 
made  under  several  executions  against  the  same  Defendant, 
and  when  such  proceeds  are  not  sufficient  to  satisfy  all  the 
claims. 

Before,  however,  proceeding  to  the  question  in  detail,  I 
deem  it  necessary  for  the  sake  of  illustration,  to  give  an  in- 
stance where  four  judgments  were  rendered  against  one  De- 
fendant and  executions  issued  thereon. 

IN  COUBT  BBLD  7tH  BAT,  1858. 

Suit  Na  540.  Entered  20th  April— Judgment  rendered  7th 
May — Execution  issued  4tb  August. 

IN  COURT  HBLD  IOtB  JULY,  1858. 

Suit  No.  660.  Entered  14th  Jane— Judgment  rendered  17th 
July — Execution  issued  31st  July. 

Suit  No.  675.  Entered  18th  June— Judgment  rendered  10th 
July — Execution  issued  31st  Julv. 

Suit  No.  676.  Entered  I8th  June— Judgment  rendered  10th 
Jaly — Execution  issued  Slst  July. 

Note, — The  last  two  suits  being  sent  by  mail  were  received 
toother,  the  letters  bearing  equal  dates,  were  entered  as  per 
Rule  8,  one  after  the  other,  althoogh  they  ha^l  each  equal 
righls  to  be  entered  first.  On  Suit  No.  toO  Judgment  was 
reserved  for  a  week  which  accounts  for  the  later  date  of  Judg- 
ment. 

On  the  last  three  suits  the  executions  were  handed  to 
the  Bailiff  at  the  same  time,  together  with  a  number  of  other 
executions.  On  Suit  No.  540  the  execution  was  handed  to  the 
Bailiff  four  days  afterwards,  t.  e.  on  the  4th  August  The  Bai- 
liff made  a  levy  upon  the  Defendant's  goods  on  behalf  of  the 
four  executions  on  the  12th  August,  he  advertised  accordingly 
and  in  due  tim^  sold  the  goods.  The  proceeds  of  sale  bow- 
ever  did  not  amount  Ui  a  sum  sufficient  to  pay  all  four  claims, 
the  Bailiff  handed  the  proceeds  to  the  Clerk  as  required  by 
Rule  12,  and  it  thereupon  became  the  duty  of  the  Clerk  to  ap- 
ply such  proceeds. 


The  question  now  is:  By  what  method  is  the  Cterk  to  apfiy 
4UcA  proceeds  t 

The  several  Division  Court  Acts  as  also  the  Rules  are  si- 
lent on  this  subject,  which  therefore  to  some  parties  appears 
an  open  question. 

There  are  not  less  than  four  methods  each  of  which  has  its 
advocates  and  supporters. 

The  first  method  is :  To  pay  No  660,  next  No.  675,  then  ap- 
ply balance  on  No.  676  ana  nothing  at  all  on  No.  540. 

The  second  method  is :  First  to  paj  all  the  costs  of  the  four 
suits  in  full,  and  apply  the  remainder  in  the  same  manner  as  the 
whole  amount  of  the  proceeds  is  applied  by  the  first  method. 

The  third  method  is :  To  make  a  ratable  and  proportional 
distribution  of  the  whole  of  the  proceeds  upon  the  four  suits. 

And  the  fourth  method  is :  First  to  pay  all  the  costs  of  the 
four  suits  in  full,  and  of  the  remainder  to  make  a  ratable  and 
proportional  distribution  upon  the  four  suits. 

The  argument  in  favor  of  the  first  method  is:  that  the 
oldest  execution  muHt  be  paid  fimt,  that  although  the  execu- 
tions on  the  three  latter  suits  were  issued  at  the  same  time, 
vet  that  the  number  of  the  suit  must  decide,  and  that  there- 
fore No.  660  is  the  oldest  execution. 

The  grounds  stated  for  that  part  of  the  second  method,  of 
first  applying  the  proceeds  in  satisfaction  of  the  ousts  on  all 
four  suits  are :  that  costs  should  always  fir^  be  paid  out  of 
proceeds,  that  since  the  Bailiff  is  entitled  to  receive  his  fees 
tor  enforcin^^  every  one  of  the  four  executions  out  of  the  |>ro- 
ceeds,  there  is  no  reason  why  nttt  the  Clerk's  fees  for  issuins 
the  executions  should  also  be  paid  out  of  such  proceeds,  and 
that  if  it  is  correct  to  pay  the  Bailiff's  and  the  Cleik's  fees  on 
the  executions,  the  same  reason  should  apply  for  the  payment 
of  all  the  costs  out  of  the  proceeds.  More<»ver,  that  it  would 
be  but  just  to  at  least  pay  the  costs  of  the  several  suits,  where 
the  proceeds  are  not  sufficient  to  pay  all  claims  in  full.  The 
other  part  of  the  second  method  is  explained  above. 

The  reasons  given  for  the  third  method  are :  that  a  ratable 
and  pnmortional  distribution  of  the  proceeds  is  the  most  fair 
and  equitable  manner,  that  although  the  Division  Court  Acts 
and  Rules  are  silent  on  that  sulject,  yet  that  these  Acts  are 
pervaded  by  a  spirit  of  equity  which  would  appear  to  justify 
the  third  method,  and  that  moreover  since  the  Legislature, 
by  the  65th  iiection  of  the  Division  Court  Act  of  1850,  has  pro- 
vided for  an  equitable  distribution  of  proceeds  of  sale  under 
attachment,  a  deviation  from  that  method  would  be  arbitrary 
and  contrary  to  the  spirit  of  the  Division  Court  Acts.  That 
the  Bailiff  by  virtue  of  the  four  executions  did  make  a  levy, 
did  advertise  and  sell  on  behalf  of  the  four  Plaintiffs,  did 
charge  for  the  enforcing  of  the  four  executions,  which  charges 
form  part  of  the  costs  on  each  respective  suit,  and  that  there- 
fore the  proceeds  of  such  sale  belong  to  all  the  four  suits  and 
should  be  distributed  among  them  ratably  and  proportionally. 

For  the  fourth  method  the  reasons  are  given  in  answer  to 
the  second  and  third. 

Besides  that  which  has  been  mentioned  in  favor  of  the  me- 
thods respectively,  there  are  also  arguments  advanced  agunst 
the  same. 

Against  the  first  method  it  may  be  said,  that  the  mere  num- 
ber of  a  suit  should  not  establish  its  seniority,  that  the  date  of 
the  jodji^ent  should  have  also  some  effect  on  the  seniority  of  a 
suit,  that  while  No.  660  is  the  first  suit  in  number  among  the 
three  latter  suits,  it  is  the  latest  in  respect  to  the  date  of 
judgment,  that  if  numbers  alone  establish  seniority,  No.  540 
would  have  priority,  and  if  the  date  of  ihe  judgment  would  be 
the  guide,  then  No.  660  would  be  the  latest  suit.  Again,  if 
by  number  alone  the  priority  of  a  suit  is  established  it  would, 
in  a  case  where  two  suits  against  the  same  Defendant  come  to 
the  Clerk's  Office  at  the  same  time,  place  the  Clerk  in  a  posi- 
tion where  he  might  be  exposed  to  the  charge  of  partiality,  for 
having  given  preference  to  one  plaintiff  in  entering  his  suit 
betore  that  of  the  other,  as  in  No.  675  and  No.  676. 


1858.] 


LAW    JOURNAL. 


251 


Af^iost  an  application  of  proceeds  in  payment  of  the  costs, 
first  — ^  may  be  said,  that  the  c<jsta  form  part  and  parcel  of 
the  suit,  and  should  therefore  not  be  provicfed  for  separately. 
And  against  a  ratable  and  proportional  distribution  of  pro- 
oeeds  mav  be  replied  that  there  only  exists  an  analogy  though 
no  precedent  for  such  a  method. 

An  instance  of  the  above  description  for  application  of  pro- 
ceeds, it  is  true,  is  not  of  frequent  occurrence,  but  even  if  it 
only  once  takes  place  it  is  necessary  for  a  Clerk  to  know  how 
to  proceed  in  order  to  act  legally ;  If  therefore,  Gentlemen, 
you  would  be  so  kind  to  express  your  opinion  on  this  subject^ 
the  same  will  be  very  thankfully  received. 

In  the  meantime  allow  me  to  remain, 

Respectfully  yours, 
Owo  Klotz. 

fThe  questions  in  regard  to  right  of  priority  of  executions 
from  Division  Courts,  asked  by  our  valued  (correspondent,  Mr. 
Klotx,  seem  difficult  to  answer  satisfactorily,  as  it  is  not  pos- 
sible under  the  peculiar  circumstances  of  the  case,  although 
such  as  ma^  very  oflen  arise,  to  point  out  any  mode  of  pro- 
ceeding which  would  at  the  same  time  satisfy  our  ideas  of 
what  was  the  proper  practice  to  pursue,  and  be  in  accordince 
with  the  **  spirit  of  equity,"  which  Mr.  RIotz  justly  observes, 
is  intended  to  pervade  the  administration  of  tbe  law  in  Divi- 
sion Courts. 

We  think  that  the  first  mentioned  method  is  the  proper  one, 
and  is  analogous  to  that  by  which  the  Sheriff  is  oblijrod  to  be 
governed,  in  respect  to  writs  of  execution  from  theouperior 
Courts.  He  must  apply  the  whole  proceeds  of  a  sale  on  the 
writ  first  placed  in  his  bands,  irrespective  of  the  date  of  judg- 
ment or  any  other  circumstance*  until  it  is  fully  satisfied,  and 
the  debt,  costs  and  his  own  fee  made.  It  is  true  that  he  can 
hardly  be  placed  in  tbe  same  position  as  the  Division  Court 
Bailiff,  by  receiving  two  or  three  writs  against  the  same  per- 
son together,  and  without  any  instructions  on  which  to  act 
first,  and  therefore  we  think  that  the  Bailiff  should  be  guided 
by  the  numbers  of  the  executions,  the  probability  being  in  favor 
of  judgment  having  been  first  rendered  in  the  suit  wbich  had 
the  lowest  number,  and  which  was  undoubtedly  first  entered ; 
the  latter  circumstance  being  of  more  weight  than  the  former, 
as  we  apprehend  that  the  time  of  giving  judgment  does  not 
materially  affect  the  question. 

^  We  think  then,  that  the  execution  which  should  be  con- 
sidered as  havinff  b«en  first  placed  in  the  Bailiff's  hands, 
should  be  first  satisfies],  both  as  to  debt  and  costs — then  the 
next  in  the  same  way  and  so  on  ;  and  that  nothing  should  be 
applied  in  the  wa^  of  fees  or  otherwise  on  one  execution  until 
the  previous  one  is  paid  off. 

We  know  of  no  precedent  or  authority  for  anj  of  the  three 
last  methods.  The  principle  of  equal  distribution  may  seem 
fair  and  eaui table,  and  might  perhaps  in  some  particular  in- 
stance be  tne  most  just  that  could  be  adopted,  but  such  an  in- 
stance is  of  too  rare  occurrence  to  warrant  a  departure  from 
the  general  rule  of  practice. 

A  short  time  since  our  present  correspondent,  if  we  remember 
rightly,  discussed  the  question  whether  the  Clerk  should  issue 
execution  when  due,  or  wait  for  instrucdons  from  the  person 
entitled  to  it.  We  then  gave  it  fm  our  opinion,  that  he  should 
wait  for  the  instructions,  and  the  point  now  mooted  by  Mr. 
Kloti  fumiHhes  an  argument  in  favor  of  our  being  right,  for  if 
the  Clerk  did  not  issue  an  execution  until  ordered  to  do  so,  the 
instances  would  be  rare  inde<Hl,where  two  plaintiffs  would  give 
instructions  at  the  same  moment  in  cases  against  the  same  de- 
fendant. In  fact  it  would  occur  only  where  done  b^  letters  taken 
from  the  Post  Office  at  the  same  time.  When  this  did  happen, 
theClerk  we  think  ought  to  be  guided  by  the  number  of  the  suits, 
rather  than  by  the  letter  first  opened,  as  there  would  then  be 
less  srounds  for  suspicion  of  partiality,  if  in  all  such  instancei« 
a  rule  was  followed  which  could  be  shown  had  been  acted 
Qpon. 


We  need  hardly  again  say,  how  gratified  we  feel  in  re- 
ceiving such  letters  as  Mr.  Klotz  writes  and  how  desirous  we 
are  that  others  should  follow  his  example.  We  hope  to  see 
the  ti  jie  when  a  uniform  practice  in  all  respects  will  be  set- 
tled for  the  Division  Courts,  and  most  of  the  difficulties  which 
officers  now  often  meet  with  solved. 

These  difficulties  to  be  obviated  must  first  be  known,  and 
should  receive  as  full  discussion  as  possible,  so  that  every  one 
who  like  Mr.  Klotx,  contributes  his  quota  of  information  on 
the  subject,  may  some  day  have  tbe  satisfaction  of  knowing 
that  he  had  assisted  in  perfecting  the  laws  to  the  benefit  or 
himself  and  the  community  to  which  he  belonged. — Eds.  L,  /.] 


THE  MAGISTRATES'   MANUAL. 


BT  A  BARI8TB«-AT-LAW--(OopniOBT  RmsviD.) 
CbnIUmudfnmpagt  229,  ToL.  IT. 


TI. — Bailixo  or  Committing  fob  Trial. 

Duty  of  MagUtrait  after  hearing, — ^If  the  evidence  on 
the  part  of  the  proBeoutioa  is,  in  the  opinion  of  the  magis- 
trate, insufficient  to  put  the  accused  on  his  trial,  it  is  the 
duty  of  the  magistrate  to  cause  the  accused  to  be  forthwith 
discharged.  But  if,  in  his  opinion,  the  evidence  is  suffi- 
cient to  put  the  accused  on  his  trial  for  an  indictable  of- 
fence, although  it  do  not  raise  such  a  strong  presumption 
of  guilt  as  would  induce  the  magistrate  to  commit  the  ac- 
cuMd  for  trial  without  bail,  or  if  the  offence  be  a  misde- 
meanor, then  the  magistrate  shall  admit  the  accused  to  bail. 
If,  however,  the  offence  be  a  felony,  and  the  evidence 
given  be  such  as  to  raise  a  strong  presumption  of  guilt, 
then  the  magistrate  shall  commit  tbe  accused  to  the  Com- 
mon Oaol,  to  be  there  safely  kept  until  discharged  by  due 
course  of  law.* 

Form  of  Warrant  of  Committal, — The  warrant  which 
ought  to  be  under  the  hand  and  seal  of  the  magistrate 
may  be  in  this  form  :  f 

Province  of  Canada,  (CautUif  or  United  Counties,  or  at  the  ease 
maybe)  of— 

To  all  or  any  of  the  Constables,  or  other  Peaoa  Offioers,  in  the 

(County  or  United  Counties  or  as  the  ease  may  be)  of and  to 

the  Keeper  of  the  Common  Gaol,  of  the  {County  or  United  Coun^ 

ties,  or  as  ths  cass  may  be)  at •. — ,  in  the  said  {County,  j*e.,) 

of . 

Whereas  A.  B.  was  this  day  charged  before  (me)  J.  S.  (one)  of 
Her  Mijesty's  Joatioes  of  the  Peace  in  and  for  the  said  (County  or 

United  Counties  or  as  the  case  may  be)  of ,  on  the  oath  of  C. 

p.,  of ,  {farmer,)  and  others,  for  that,  (j-c,  statiny  shortly  (he 

offence) ;  Theae  are  therefore  to  command  yon  the  said  Conatables 
or  Peace  Officers,  or  any  of  yon,  to  take  the  said  A.  B.,  and  him 
safely  oonvey  to  the  Common  Jail  at  ~^  aforesaid,  and  there  de- 
liver him  to  the  Keeper  th.reof,  together  with  this  Precept;  And 
I  do  hereby  oommand  you  the  said  Keeper  of  the  said  Common 
Gaol  to  receive  the  said  A.  B.  into  your  custody  in  the  said  Com- 
mon Gaol,  and  there  safely  to  keep  him  until  he  shall  be  thence 
delivered  by  due  course  of  law. 

Given  under  my  Hand  and  Seal,  this day  of ,  in  the 

year  of  our  Lord ,  at ,  In  the  (County,  ^e,)  of afore- 

■idd.  [L.  8.]  J.  8. 

To  wTioi  Court  accused  to  he  sent. — If  the  charge  against 
the  accused  involve  a  capital  offence,  or  an  offence  of  so 
serious  a  nature  as  in  the  opinion  of  the  magistrate,  to  make 
it  expedient  tovend  tbe  case  for  trial  in  the  highest  Court, 
the  commitment  should  be  made  to  the  Assizes  of  Oyer 


♦  16  Vie.  c.  179,  s.  17.     f  1^-  ^^  T.  1. 
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aod  Terminer,  or  general  gaol  delivery  for  the  CouDtj  or 
United  Counties  in  which  the  offence  was  committed.  But 
if  the  charge  bo  cognizable  by  the  Quarter  Sessions,  (or  Re- 
corder's Court  in  cities)  the  commitment  may  be  either  to 
the  Assizes,  Quarter  Sessions,  (or  Recorder's  Court  if  in  the 
city,)  and  in  the  latter  case  it  is  usual,  and  the  best  course  to 
send  the  accused  for  trial  before  that  Court,  which  will  be 
first  held  after  the  commitment.  For  it  is  considered  that 
a  Judge  of  Assize  under  his  commission  for  delivering  the 

fiol,  is  bound  to  clear  it  of  all  persons  committed  for  trial, 
herefore  it  has  frequently  happened  that  prisoners  have 
been  discharged  upon  proclamation  because  the  prosecutor 
and  witnesses  were  bound  over  in  the  manner  next  to  be 
noticed,  to  appear  at  the  Quarter  Sessions  or  Recorder's 
Court,  to  be  held  subsequently  to  the  Assizes,  and  were 
not  of  course  present  to  answer  when  they  were  called  at 
the  Assises.  X 

Binding  over  the  proteeutor  and  totfnes$es — Whenever 
the  magistrate  determines  to  commit  the  accused  for  trial, 
it  is  his  duty  to  bind  over  the  prosecutor  to  prefer  an  in- 
dictment, and  the  witnesses  to  give  evidence.  This  is  done 
by  recognizances.  Each  recognizance  should  particularly 
specify  the  profession,  art,  mystery  or  trade  of  ev^ry  per- 
son entering  into  it,  together  with  his  christian  and 
surname,  and  the  Township  or  pla.e  of  his  residence,  or  if 
his  residence  be  in  a  City,  Town  or  Borough,  should  also 
specify  particularly  the  name  of  the  City,  Town  or  Bo- 
rough, and  when  convenient  so  to  do,  of  the  street  and 
number  (if  any)  of  the  bouse  in  which  he  resides,  and 
whether  he  is  owner  or  tenant  thereof,  or  lodger  therein. || 
With  respect  to  the  sum  in  which  the  prosecutor  and  wit- 
nesses are  to  be  bound,  this  is  left  entirely  to  the  discretion 
of  the  magistrate.  It  is  usual  to  bind  the  prosecutor  in 
the  sum  of  £50,  to  appear  and  indict  as  well  as  give  evi- 
dence, but  if  he  be  a  man  of  considerable  proper^  and  ap- 
pear in  any  degree  an  unwilling  prosecutor,  it  would  be 
prudent  if  the  case  be  one  of  importance,  to  bind  him  in  a 
much  larger  sum  to  ensure  his  attendance.  It  is  also  usnal 
to  bind  over  each  witness  in  a  sum  of  £10,  to  appear  and 
give  evidence ;  but  where  the  witness  is  in  good  circum- 
stances, more  especially  if  an  unwilling  witness,  it  would 
be  expedient  to  morease  the  amount  to  beoome  forfeited, 
in  case  of  his  making  default  in  his  recognizance.^ 

Mode  of  taking  recognizance, — On  taking  recognizances 
the  magistrate,  if  pressed  for  time,  should  enter  the  names 
and  descriptions  of  the  proteoutor  and  witnesses  in  a  book 
kept  for  the  purpose,  with  a  proper  heading,  shewing  the 
nature  of  the  offence,  together  with  the  sums  for  which  the 
parties  are  bound.  This  minute  mav  be  signed  by  the  ma- 
gistrate, leaving  the  formal  record  of  ihe  recognizance  to  be 
made  out  for  signature  afterwards.  Having  so  entered  the 
names  of  the  persons  to  be  bound,  the  magistrate  should  re- 
peat the  following  form  to  the  prosecutor : — 

^*  You,  A.  B.,  acknowledge  to  owe  to  our  Sovereign  Lady 

the  Queen,  the  sum  of  £ to  be  made  and  levied  of  your 

goods  and  chattels,  lands  and  tenements  to  the  Queen's  use, 
m  case  you  shall  make  default  in  the  condition  of  this  recog- 
nisance, which  is  that  you  shall  appear  at  "the  next  asfiize^ 
and  General  Qaol  Delivery,  (or  the  next  Quarter  Sessions  of  the 

X  Stones  Petty  SeseioDs,  280.     f  Stones  Petty  SessionB,  281. 

II  1«  Vie.  6.  170,  s.  12. 


Peace,"  or  *'  Recorder's  Court,"  as  the  case  may  be)  to  be 

holden  at in  and  for  the  County  of and  then 

and  there  prefer  a  bill  of  indictment,  and  give  such  evidenee 
as  ^^u  know  against  the  prisoner,  C.  D.,  for  the  offence  of 
which  he  is  now  charged,  and  not  depart  without  the  leave  of 
the  Court    Are  you  content  to  be  bound  T" 

To  which  the  prosecutor  should  answer, ''  I  am."  It 
may  be  observed  that  if  the  prosecutor  hesitate  to  become 
bound  upon  being  required  so  to  do  by  the  magistrate,  he 
may  be  committed  by  warrant,  of  which  a  form  is  hereafter 
given,  to  gaol  until  he  conform,  or  until  the  trial  can  be 
had.'*'  So,  of  a  witness  who  declines  to  be  bound.  The  form 
to  be  used  when  binding  a  witness  will  be  much  the  same 
as  the  above. 

Form  of  Recognizance. — The  recognizance  when  after* 
wards  drawn  up,  may  be  in  the  following  form  : —  f 

Provinoe  of  Canada,  (County  or  United  Countui^  or  as  the  com 
may  be)  of 

Be  it  remembered.  That  on  the day  of In  the  year  of 

our  Lord  —  ,  C.  D.  of ,  in  the of ,  in  the  (roim- 

ahip)  of ,  in  the* said  (County)  of ,  (farmer^)  (or  C.  D.  of 

No.  2, Street, in  the  Town  or  City  of  Surgeon,  of 

which  said  house  he  is  fffiant,)  personally  came  before  me,  one  of 
Her  Majesty's  Justices  of  the  Peaoe  in  and  for  the  said  ( County  or 

Unitnd  Counties,  or  as  the  case  may  be)  of ,  and  acknowledged 

himself  to  owe  to  our  sovereign  Lady  the  Qaeen  the  sum  of , 

of  good  and  lawful  current  money  of  this  Provinoe,  to  be  made  and 
levied  of  his  goods  and  chattels,  lands  and  tenements,  to  the  use  of 
our  said  Lady  the  Queen,  Her  Heirs  and  Sucoeasora,  if  he  the  said 
C.  D.  shall  fail  in  the  condition  endorsed. 

Taken  and  acknowledged  the  day  and  year  first  above  mentionedf 
at  —  before  me. 

J.  8. 


OONDITION  TO  PR08BCUTB. 

The  oonditlou  of  the  within  (or  above)  written  Reoognisance  is 
such,  that  whereas  one  A.  B.  was  this  day  charged  before  me  J.  8. 
Justice  of  the  Peace  within  mentioned,  for  that  (^c,  aemthe  eup' 
turn  of  the  depotitiont ;)  if,  therefore,  he,  the  said  C.  D.  shall  appear 
at  the  next  Court  of  Oyer  and  Terminer  or  General  Gaol  Delivery, 
(or  at  the  next  Court  of  General  or  Quarter  Sesuions  of  the  Peace, 
or  Recorder's  Court,)  to  be  holden  in  and  for  the  (County  or  ITht- 

ted  Counties,  or  Ciiy,  j'c,  or  as  the  ease  may  be)  of *,  and  there 

prefer  or  cause  to  be  preferred  a  Bill  of  Indictment  for  the  offence 
aforewid,  against  the  said  A.  B.  and  there  also  duly  prosecute 
such  indictment,  then  the  said  Recognisance  to  be  void,  or  else  to 
stand  in  full  force  and  virtue. 


OONDinON  TO  PROSaCDTB  AND  OIVl  WIDENGE. 
{Sams  as  the  last  form,  to  the  asterisk,*  and  then  thus: — <<And 
there  prefer  or  cauee  to  be  preferred  a  Bill  of  Indictment  against 
the  said  A.  B.  for  the  offence  aforesaid  and  duly  prosecute  such 
indictment,  and  give  evidence  thereon,  as  well  to  the  Jurors  who 
shall  then  enquire  into  the  said  offence,  as  also  tp  them  who  shall 
f>a8S  upon  the  trial  of  the  said  A.  B.,  then  the  said  Recognisance  to 
be  void,  or  else  to  stand  in  fiill  force  and  virtue." 


OONPinON  TO  GIVE  SVIDBNeB. 
(Sams  as  the  last  form  but  ons,  to  the  asterisk,*  and  then  thus  .*— • 
'*  And  there  give  such  evidence  as  he  knoweth  upon  a  Bill  of  In- 
dictment to  be  then  and  there  preferred  against  the  said  A.  B.  for 
the  offence  aforesaid,  as  well  to  the  Jurors  who  shall  inquire  of 
the  said  offence  as  also  to  the  jurors  who  shall  pass  upon  the 
trial  of  the  said  A.  B.  if  the  said  Bill  shall  be  found  a  True  Bill, 
then  the  said  Recognisance  to  be  void,  otherwise  to  remain  in  fall 
force  and  virtue." 

*  Stones  PeUy  Sessions,  282.      f  10  Yie.  o.  179,  Sch.  0.  1. 
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Notice  of  Recfignizance, — Every  person  becoming  bound 
in  a  recognizance  is  entitled  to  have  a  written  notice  of 
the  recognizance,  with  the  particulars  thereof  signed  by 
the  magistrate^  given  to  him  at  the  time  he  becomes 
bound.  * 

Form  of  Notice, — The  notice  of  the  recognizance  may 
be  in  this  form  :  "j* 

ProTince  of  Canada,  {County  or  United  Count»e$,  or  om  the  eaee 
may  be)  of 

Take  notice  that  yon  C.  D.  of ,  are  bound  in  the  snm  of 

to  appear  at  the  next  Court  of  Oyer  and  Terminer  and  General  Gaol 
Delivery,  {or  at  the  next  Court  of  General  Quarter  Sessioos  of  the 
Peaoe,  in  and  for  the  ( County  or  United  Counties,  or  as  the  ease  may 

he)  of ,  to  be  holden  at  —  in  the  eaid  ( County  ^e.)  and  then 

and  there  ^prosecute  and)  give  evidence  against  A.  B.,  and  unless 
you  then  appear  there,  (proeeeute)  and  give  evidence  accordingly, 
the  Reoognixanoe  entered  into  by  you  will  be  forthwith  levied  on 
you. 

Dated  this  —  day  of one  thousand  eight  hundred  and —  1 

J.  S. 

Commitment  of  Witness  in  the  event  of  refusal. — ^The 

above  mentioned  warrant  of  commitment  may  be  in  this 

form  :  J 

Province  of  Canada,  {County  or  United  Counties,  or  as  the  ease 
may  be)  of 

To  all  or  any  of  the  Constables  or  other  Peace  Officers  in  the  said 

{Counfy  or  j-e.)  of ,  and  to  the  Keeper  of  the  Common  Gaol  of 

the  said  {County  or  United  Count*eSy  or  as  the  case  may  be)  at , 

in  the  said  {County,  or  as  the  case  may  be)  of 

Whereas  A.  B.  was  lately  charged  before  the  undersigned  {or 
name  of  Justice  of  the  Peace,  {one)  of  Her  Majesty's  Justices  of  the 

Peace  in  and  for  the  said  {County,  or  ^c.)  of ,  for  that  {^c. 

as  in  Summons  to  the  Witness),  and  it  having  been  made  to  appear 

to  {me)  upon  oath  that  E.  F.,  of ,  was  likely  to  give  material 

evidence  fur  the  prosecution  (/)  duly  issued  {my)  Summons  to  the 

said  £.  F.,  requiring  him  to  be  and  appear  before  {me)  on  , 

at or  before  such  other  Justice  or  Justices  of  the  Peace  as 

should  then  be  there,  to  testify  what  he  should  know  concerning 
the  said  charge  so  made  against  the  said  A.  B.  as  aforesaid  ;  and 
the  said  E.  F.  now  appearing  before  {me)  or  being  brought  before 
{me)  by  virtue  of  a  Warrant  in  that  behalf  to  testify  as  aforesaid), 
liath  been  now  examined  before  {me)  touching  the  premises,  but 
being  by  {me)  required  to  enter  into  a  Recognizance  conditioned  to 
give  evidence  against  the  said  A.  B.,  hath  now  refused  so  to  do  ; 
These  are  therefore  to  command  yon  the  said  Constables  or  Peace 
Officers,  or  any  one  of  you,  to  take  the  said  E.  F.  and  him  Safely 

to  convey  to  the  Common  Gaol  at in  the  {County,  ^c.)  aforesaid 

and  there  deliver  him  to  the  said  Keeper  thereof,  together  with  this 
Precept  ;.and  I  do  hereby  command  you,  the  said  Keeper  of  the  said 
Common  Gaol  to  receive  the  said  E.  F  into  your  custody  in  the  said 
Common  Gaol,  there  to  imprison  and  safely  keep  him  until  after 
the  trial  of  the  said  A.  B.  for  the  offence  aforesaid,  unless  in  the 
mean  time  the  said  E.  F.  shall  duly  enter  into  snch  Recognisance 

as  aforesaid,  in  the  sum  of before  some  one  Justice  of  the 

Peace  for  the  said  {County  or  United  Counties,  or  as  the  ease  may 
he,)  conditioned  in  the  usual  form  to  appear  at  the  next  Court  of 
(Oyer  and  Terminer,  or  General  Gaol  Delivery,  or  General  Quarter 
Sessions  of  the  Peace),  to  be  holden  in  and  for  the  said  {County  or 
United  Counties,  or  as  the  case  may  be)  of  —  and  there  to  give 
evidence  before  the  Grand  Jury  upon  any  Bill  of  Indictment  which 
may  then  and  there  be  preferred  against  the  said  A.  B.  for  the 
offence  aforesaid,  and  also  to  give  evidence  upon  the  trial  of  the 
.  said  A.  B.  for  the  said  offence,  if  a  True  Bill  should  be  found  against 
him  for  the  same. 


Discharge  of  such  Witness, — If  afterwards,  for  want  of 
sufficient  evidence  or  other  cause,  the  magistrate  before 
whom  the  accused  shall  have  been  brought  shall  not  com- 
mit him  or  hold  him  to  bail  for  the  offence  with  which  he 
is  charged,  that  magistrate,  or  any  other  magistrate  for  the 
same  territorial  division,  may  direct  the  keeper  of  the 
common  gaol  where  the  witness  is  in  custody  to  discharge 
him;  and  it  is  the  duty  of  the  keeper  forthwith  to  dis- 
charge him.  * 

Form  of  Order. — ^The  order  may  be  in  this  form  :  f 

Province  of  Canada,  {County  or  United  Counties,  or  as  the  eas^ 
may  6e)  of . 

To  the  Keeper  of  the  Common  Gaol,  at ,  in  the  {County)  of 

aforesaid  : 

Whereas  by  {my)  order  datei  the  —  day  of {instant),  re- 
citing that  A.  B.  was  lately  before  me  then  charged  before  {me)  for  a 
certain  offence  therein  mentioned,  and  that  E.  F.  having  appeared 
before  {me)  and  being  examined  as  a  witness  for  the  prosecution  in 
that  behalf,  refused  to  enter  into  a  Recognisance  to  give  evidence 
against  the  said  A.  B.,  and  I  therefore  thereby  committed  the  said 
6.  F.  to  your  custody,  and  required  you  safely  to  keep  him  until 
after  the  trial  of  the  said  A.  B.  for  the  offence  aforesaid,  unless  in 
the  meantime  he  should  enter  into  snch  Recognisance  as  aforesaid ; 
And  whereas  for  want  of  sufficient  evidence  against  the  said  A.  B., 
the  said  A.  B.  has  not  been  committed  or  holden  to  bail  for  the  said 
offence,  but  on  the  contrary  thereof  h4S  been  since  discharged,  and 
it  is  therefore  not  necessary  that  the  said  G.  F.  should  be  detained 
longer  in  your  custody  :  These  are  therefore  to  order  and  direct 
you  the  said  Keeper  to  discharge  the  said  £.  F.  out  of  your  cus- 
tody, as  to  the  said  commitment,  and  suffer  him  to  go  at  large. 

Given  under  my  Hand  and  Seal,  this day  of ,  in  the 

year  of  Our  Lord ,  at in  the  {County)  S^e.)  of afore- 
said,                                                       [l.  b.]                   J.  S. 

Transmission  of  Recognizances,  &c. — The  several  recog- 
nizances taken,  together  with  the  written  information  (if 
any),  tlie  depositions,  the  statement  of  the  accused,  and 
the  rec<^nizanoe  of  bail  (if  any),  in  every  case,  should  be 
delivered  to  the  ma^^strate,  or  the  proper  officer  of  the 
court  in  which  the  trial  is  to  be  had,  before  or  at  the  open- 
ing of  the  court,  on  the  first  day  of  the  sitting  thereof,  or 
on  such  other  day  as  the  person  who  is  to  preside  at  the 
court  shall  appoint.  \ 

U.    C.    REPORTS. 


QUEEN'S  BENCH. 

£^portal  Ay  C.  RoBnrsoir,  Esq.,  Barrvi/iaMA'LsKm. 
TRINITT  TKRBf,  1858. 


Given  under  my  Hand  and  Seal,  this  «— •  day  of  —  in  the 
year  of  oar  Lord ,  at  &o.  in  the  ( County  ^e.),  of aforesaid. 

[l.  8.]  J.  S. 

♦  16  Vic.  c.  179,  8.  12.      t  lb.  Sch.  0.  2.    J  lb.  Sch.  P.  1. 


BOVLTOM  Aim  THl  ToWN  COVHOIL  Of  THE  TOWH  Of  PBTBBBOaOUOH. 
BifMno— Interest  ofappUeatU-^PuUieatiom. 

An  ownflrof  roal  nUte  whl^h  baa  been  ■meflmid  tomtlUed  tomoTeagalnitft  bj-Uw, 
ttaoagh  bit  n«me  <Ioot  not  appaftr  on  tbe  roU. 

It  in  •uflUfont,  under  14  A  15  Vie,  ch.  51,  mm  18,  tbat  tbe  mAniMr  of  aMertalntng 
tb«  cocment  of  tbe  eleetora  sbould  he  prmerilied  by  %  noliee  attaobed  to  Uie  pro- 
poMd  by-law  wben  publiabad,  thongb  tbe  act  nye  tbat  It  iball  be  determined 
bjf  the  hjf4aw. 

Tbe  Bame  act  directs  tbat  a  ooprof  the  by-law  eball  beinaerted  al  leajit  ft»ur  times 
in  eacb  newspaper  printed  witbin  tbe  limits  of  tbe  municipality,  but  the  court 
refbeed  to  quaeb  a  by-law,  uoder  wbich  a  largr  ram  bad  been  borrowed,  beoaoae 
it  bad  been  pubtebed  tbree  timee  only  in  one  of  two  papers 

A  ftUl  copy  of  tbit  by.]aw  in  this  caae  waa  not  pnbliMbed,  but  at  tbe  timeof  pawdng 
a  elanie  waa  added  appolntiDg  tbe  daT  on  whicb  It  nbould  come  into  (meration, 
and  directing  that  tbe  debt  should  be  pliable  wftbin  twenty  years  (ram  tbat 
day,  while  in  another  clause  tbe  dt^benturae  were  made  pavable  in  tvent  years 
from  tlM4r  dates.  Tbe  court,  however,  held,  tbat  whetlN^r  the  provirii>na  of  tbe 
14  A  15  Vlc^  cli.  51,  sec.  18.  sub-eec  3,  or  of  f  h«  16  Vic ,  ch.  22.  see.  2.  sulvfiee.  4, 
were  to  goTem.  tbia  was  an  Irr^alarlty  for  wbich  they  were  not  bound  to  quaah. 

Armour  obtained  a  rule  last  Michaelmas  Term  npon  the  Town 
Council  of  Peterborough,  to  shew  cause  why  a  certain  by-law 

*  16  Vic.  c.  179,  s.  12.      f  n>.  Sch.  P.  2.     J  lb.  •.  12. 
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passed  by  them  on  the  16(h  of  September  1867,  for  enabling  the 
said  Council  to  take  £80,000  stock  in  the  Port  Hope,  Lindeay, 
and  Beaverton  Railway  Company,  should  not  be  quashed,  wholly 
or  in  part,  on  the  following  grounds : 

1.  That  it  was  not  made  with  the  oonsent  first  had  a  of  m^ority 
of  the  qualified  electors  of  Peterborough. 

2.  Nor  was  the  manner  in  which  the  consent  of  the  majority  of 
the  electors  should  be  obtained  provided  in  the  by-law. 

8.  Nor  was  a  public  adTcrtisement,  containing  a  copy  of  such 
intended  by-law,  inserted  four  times  in  each  newspaper  printed 
within  the  limits  of  the  said  town. 

4    Nor  was  a  copy  of  the  said  by-law  advertised  at  all. 

6  That  the  said  by-law,  or  some  muterlal  provision  thereof, 
was  not  published  for  the  information  of  the  rate  payers  before 
the  final  passing  thereof,  and  that  the  by-law  that  was  published 
was  not  a  true  copy. 

6.  That  the  sai*l  railway  company  had  no  authority  to  bnild  a 
portion  of  the  road,  to  aid  in  constructing  which  the  by-law  was 
passed. 

The  by-law,  as  it  was  passed  on  the  16th  of  September,  1867, 
recited  that  it  was  necessary  and  expedient  that  the  council  should 
subscribe  for  and  contribute  st  ck  in  the  Port  Hope,  Lindsay,  and 
Beaverton  Railway  Company,  for  the  purpose  of  aiding  in  the  con- 
struction of  thst  portion  of  the  said  railway  between  the  village  of 
Mill  brook  and  the  town  of  Peterborough,  to  the  extent  of  £30,000, 
and  that  the  money  that  should  be  required  for  paying  calls  upon 
such  stock  should  be  raised  by  debentures.  That  the  annual  value 
of  the  whole  ratable  property  of  the  town  according  to  the  assess- 
ment retumi  of  1 856,  amounted  to  £l  4,884  7s.  That  for  the  pay- 
ment of  the  80,000  and  interest,  as  therein  provided,  it  would  be 
necessary  to  raise  by  special  rate  upon  the  whole  ratable  property 
of  Peterborough  in  each  year,  until  the  whole  should  be  paid  off, 
over  and  above  all  other  rates,  the  following  sums  in  each  year  dur- 
ing the  twenty  years  next  following  the  passing  of  the  by-law — 
namely,  in  1868  the  sum  of  £8,800,  and  so  on  through  each  year, 
to  1877  inclusive. 

It  thea  recited  that  the  annual  rate  in  the  pound  upon  the  whole 
ratable  property  required  as  a  special  rate  for  the  purpose,  to  be 
levied  in  the  next  tweuty  years  for  the  payment  of  the  said  £80, 
000  and  interest,  and  for  the  creation  of  a  sinking  fhnd  for  the  loan, 
would  be  as  follows :  namely,  in  each  year  4s.  6Jd.  in  the  pound. 
Au'i  it  also  recited  that  the  by-law  had  been  approved  of  by  a 
minority  of  the  duly  qualified  electors  of  the  municipality  at  a 
meeting  called  and  held  in  conformity  with  the  statute  in  that 
behalf. 

It  then  enacted  that  it  should  be  lawful  for  the  mayor  of  the 
town  of  Peterborough  for  the  time  being,  and  he  was  thereby 
antfaorised  and  required,  for  and  in  the  name  of  the  Municipal 
council,  for  the  sole  object  and  purpose  of  ai'iing  in  and  securing 
the  construction  of  the  said  portion  of  the  said  railway,  to  sub- 
icribe  for  and  take  8000  sh^ires  in  the  capital  stock  of  the  said 
Port  Hope,  Lindsay,  and  Beaverton  Railway  Company,  amounting 
to  £80,000. 

2.  That  the  mayor  might  borrow  sify  sum  not  exceeding  £80, 
000,  and  bearing  intrest  at  the  rate  of  six  per  cent,  and  payable 
in  twenty  years  from  the  date  of  the  respective  debentures,  the 
intere^^t  to  be^  paid  half-yearly. 

8.  That  the  mayor  should  canse  debentures  to  be  issued  for  the 
said  losn  in  sums  not  less  than  £100  each,  and  to  be  payable 
either  ia  London  or  Canada,  as  the  purchaser  might  require,  which 
debentures  should  be  placed  in  the  hands  of  the  treasurer,  and 
issued  by  him  under  the  authority  of  the  mayor 

4.  That  the  money  so  raised  should  be  applied  in  psylng  for  the 
said  stock,  and  iV>r  the  purpose  of  aiding  in  and  securing  the  con- 
struction the  said  portion  of  the  railway,  and  not  otherwise. 

6.  That  the  debentures  should  all  be  made  payable  in  twenty 
years  from  their  respective  dates. 

6.  That  for  paying  the  debentures  and  interest,  the  special 
rates  imposed  by  this  by-law  should  be  raised  and  collected  upon 
the  whole  ratable  property  of  the  town  of  Peterborough  in  every 
one  of  the  twenty  years,  in  adition  to  all  other  rates,  which  special 
rate  should  be  paid  to  the  treasurer  for  the  time  being  at  the  same 
time  as  other  rates  collected  for  the  year. 

7.  That  the  approval  or  disapproval  of  this  by-law  by  th9  quali- 


fied mumcipal  electors  of  the  municipality  should  be  ascertained 
in  tke  manner  pointed  out  hereinunder  concerning  the  eame. 

And  it  was  enacted,  lastly,  that  this  by-law  should  take  eflfeot 
and  come  into  operation  on  the  17th  day  of  Bepteukber,  1867 ;  and 
the  debt  or  loan  thereby  authorised  to  be  enacted  should  be  pay- 
able within  twenty  years  of  the  said  last- mentioned  day. 

At  the  foot  of  the  copy  of  this  by-law,  as  certified,  was  thii 
notice : 

NOTIOB. 

**  I  hereby  give  notice,  pursuant  to  the  statute  in  that  behalf, 
that  the  above  is  a  true  copy  of  a  by-law  which  will  be  taken  into 
consideration  by  the  council  of  the  municipality  of  the  town  of 
Peterborough  after  the  expiration  of  one  month  from  the  first  publi- 
cation thereof  in  the  Eiaminer  newspaper,  published  within  the 
said  municipality,  such  first  publication  thereof  having  been  made 
on  the  nth  day  of  August,  A.  D.,  1867. 

**  And  I  do  further  give  notice,  that  on  Thursday,  the  8rd  di^ 
of  September,  1867,  at  the  hour  of  li)  o'clock  in  the  forenoon,  a 
general  meeting  of  the  qualified  municipal  electors  of  the  said 
municipality  will  be  held  in  the  town,  hall,  io  the  said  town  of 
Peterborough,  for  the  purpose  of  considering  the  said  by-law,  and 
approving  or  disapproving  the  same. 

"  (Signed,)  J.  Rdwards, 

"  Clerk  of  the  Municipality  of  the  Town  of  Peterborough." 
"Dated  the  10th  of  August,  1867." 

The  whole  of  this  {ue.  including  the  notice)  was  certified  by  the 
town  clerk  under  the  date  of  the  20  of  September,  1867,  to  be  a 
true  and  correct  copy  of  the  by-law  as  passed  by  the  town  oouneil  of 
Perterborough  on  the  16th  day  of  September,  1867. 

The  applioant,  Mr.  Bonlton,  swore  that  be  was  a  freeholder, 
and  seis^  in  fee  cf  real  property  in  Peterborough,  for  which  he 
had  been  assessed,  and  paid  taxes  for  1867 ;  that  the  by-law  of 
which  he  annexed  the  certified  copy  **  was  not  published  four  times 
in  each  of  the  newspapers  published  within  the  municipality  of 
the  town  of  Peterborough,"  according  to  the  third  sub-»ection  of 
the  18th  section  of  14  &  16  Vic,  oh.  61,  but  only  the  firtt  seven 
aeetione  thereof,  three  times  in  the  Petefborough.  **  Review"  pub- 
lished within  that  town,  and  four  tinies  in  the  **  Examiner  "  news- 
paper, also  published  in  the  same  town,  before  it  was  submitted 
to  the  rate-payers  for  theii^  approval :  that  no  poll  was  taken  to 
ascertain  whether  a  majority  approved  of  the  by-law,  bat  it  was 
merely  submitted  to  a  public  meeting  held  under  the  notice  at- 
tached to  the  by-law:  that  the  whole  of  the  by-law  was  not  sub- 
mitted to  the  rate-payers  according  to  the  4th  sub  section  of  the 
2nd  section  of  16  Vic,  ch.  22,  but  the  last  clause  thereof,  as  pas- 
sed by  the  council,  was  added  thereto  by  the  satd  council  on 
passing  it,  without  its  ever  having  been  publishf  d  or  oi*dereU  to  be 
published  for  the  information  of  the  rate-pi^ers :  that  in  his  opinion 
the  company  had  no  authority  to  make  a  branch  railway  from 
Millbrook  to  Peterborough,  nut  having  commenced  it  within  four 
years,  the  time  limited  by  their  original  charter,  nor  within  the 
further  period  of  four  years  from  November,  1862,  to  which  the 
time  was  extended,  within  which  latier  period  nothing  was  done  to- 
wards its  commencement,  though  one  was  commenced  from  Port 
Hope  to  Lindsay,  and  is  now  finished. 

There  were  affidavits  filed  on  shewing  canse  against  this  rule, 
that  the  name  of  the  applicant  was  not  on  the  assessment  roll  of 
Peterborough  for  1856  or  1867,  and  that  no  roll  had  yei  been  made 
up  for  1858  That  the  line  .of  railway  from  Port  Hope  to  Peter- 
borough was  laid  down  and  staked  out  during  the  winter  of  1862 
and  186S,  and  that  the  work  upon  the  road  commenced  before 
July  1868,  and  about  40,000  cubic  yards  had  been  excavated, 
based  on  a  contract  executed  on  the  24th  of  May,  1868 :  that  the 
line  fh>m  Port  Hope  to  Millbrook  was  ma  ie  with  all  possible  des- 
patch under  that  contract,  and  was  completed  before  the  l(>t  of 
November,  1866:  thitt  in  the  fall  of  1868  a  line  was  mn  from 
Millbrook  to  Peterborough,  being  a  second  survey  of  that  portion, 
and  which  line  was  adopted,  and  does  not  vary  from  the  other  for 
the  first  eight  miles  fh>m  Port  Hope  towards  Peterborough  :  that 
£88,000  had  been  expended  before  the  8rd  of  Febuary,  l^S,  upon 
that  part  of  the  line  between  Millbrook  and  Peterborough,  upon 
which  the  iron  had  been  laid,  and  which  would  be  ready  for  use 
within  two  weeks ;  and  that  £26,000  had  been  expended  on  the 
line  between  Millbrook  and  Peterborough  in  the  last  two  months. 
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It  appeared  that  a  pretended  copy  of  the  by-law  to  the  end  of 
the  seventh  clause,  and  including  the  notice  at  the  foot,  but  with- 
out the  paragraph  or  clause  which  followed  that,  was  published  on 
the  I2th  of  August,  1857,  by  being  put  up  in  the  post  office,  and 
in  five  principle  hotels  in  the  town :  that  the  aarne  was  published 
in  the  Examiner  newspap*'r  then  printed  in  Peterborough  on  the 
11th  of  August,  1857,  and  three  next  following  weeks:  that  at 
the  meeting  of  the  ratepayers,  held  in  the  town  hall  on  the  8i*d  of 
S<*ptember,  1857,  at  10  o'clock,  pursuant  to  the  notice,  the  mayor 
being  in  the  chair,  and  the  clerk  being  secretary,  the  by-law  (that 
is,  down  to  the  end  of  the  7th  section)  upon  a  motion  made  and 
seconded,  was  put  to  the  meeting  by  the  mayor,  and  that  a  shew 
of  hands  being  called  for,  the  mayor  declared  that  in  his  opinion 
the  majority  of  the  meeting  was  in  favour  of  the  approval  of  the  by- 
law, **  which  decision  was  not  in  any  manner  appealed  from." 

This  was  the  result  officially  entered  by  the  secretary  in  the 
minutes  of  the  meeting. 

In  an  affidavit  made  by  Elias  Burnham  it  was  sworn  that  the  by- 
law was  unanimously  approved  of;  and  the  town  clerk  swore  to 
the  same. 

(t  next  appeared  that  at  a  meeting  of  the  municipal  council  on 
the  15th  of  September,  1857,  it  was  moved  and  carried  that  the 
by-law,  entitled,  &c.,  (according  to  the  printed  copy  published) 
be  amended  by  adding  thereto  the  following  words,  &o  ,  (all  that 
now  stands  in  the  copy  of  the  by-law,  as  above  given,  after  the 
7th  clause.) 

The  by-law  was  then  amended,  and  read  a  third  time,  and 
passed. 

Eccles,  Q.  C,  and  Ifeetor  Cameron  shewed  cause. 

Chruiopher  Robineon  supported  the  rule. 

12  Vic,  ch.  81,  sees.  155,  177;  14  &  15  Vic.  ch.  109,  sees.  4, 
86;  14  &  15  Vic,  ch.  51,  sec.  18;  16  Vic,  ch.  22;  16  Vic,  ch. 
49 ;  Bryant  and  the  Municipality  of  Pitsburg,  18  U.  C.  R.  847, 
were  referred  to  in  the  argument. 

Robinson,  G.  J.,  delivered  the  judgment  of  the  court 

The  applicant  being  owner  of  real  estate  in  the  town  of  Peter- 
borough, which  has  been  assessed,  though  he  is  not  himself  on  the 
roll  as  a  resident  inhabitant,  has  a  sufficient  interest  in  the  matter 
to  entitle  him  to  raise  the  question  of  the  validity  of  this  by-law. 

Then  as  to  the  objections  raised  by  him :  that  has  been  abandon- 
ed which  relates  to  the  alleged  forfeiture  of  the  charter  on  account 
of  the  work  not  being  commenced  in  time,  and  I  ha^e  no  doubt  it 
eou^d  not  be  maintained. 

The  first  of  the  other  objections  is,  that  the  consent  of  the  rate- 
payers had  not  been  obtained,  or  rather  of  the  qualified  electors 
of  the  municipality.  By  this  we  understand  to  be  meant  that  the 
•lectors  were  not  polled ;  but  that  could  not  be  necessary  unless 
some  one  objected  and  a  poll  was  demanded.  It  is  declared  that 
the  by-law  was  approved  of  by  those  present  unanimously,  and 
there  is  no  evidence  to  the  contrary. 

2.  It  is  objected  that  the  manner  in  which  the  sense  of  electors 
was  to  be  taken  was  not  provided  for  in  the  by-law.  The  18th 
elanse  of  the  statute  14  &  15  Vic,  eh.  51,  does  literally  provide 
that  the  manner  of  ascertaining  the  consent  of  the  electors  shall 
be  determined  by  the  by-law»  But  that  must  receive  a  reasonable 
construction.  The  proposed  by-law  could  not  be  an  actual  by-law 
till  after  the  consent  of  the  rate-payers  had  been  obtained,  and  it 
was  therefore  incorrect  to  require  that  the  manner  of  ascertaining 
such  consent  must  be  determined  by  the  by-law.  When  the  by-law 
came  afterwards  to  be  passed,  all  that  operation  would  be  over. 

We  see  no  more  reasonable  way  of  complying  with  the  enact- 
ment than  that  adopted  in  this  cose,  of  printing  a  notice  of  the 
time  and  place  of  holding  the  meeting  at  the  foot  of  the  draft  of 
the  proposed  by-law,  and  authenticating  that  by  the  signature  of 
the  proper  officers,  so  that  the  draft  of  the  by-law  could  not  be 
seen  by  any  one  without  seeing  the  notice. 

8.  As  to  the  publication,  whatever  we  might  think  it  right  to  do 
where  any  formality  as  to  notice  has  been  clearly  disregarded,  and 
especially  if  it  should  appear  that  there  was  an  object  in  ommit- 
.ting  such  formality,  we  certrinly  should  not  set  a^de  a  by-law  of 
this  description  for  a  slight  and  perhaps  accidental  failure  id 
that  respect  The  statute  16  Vic,  ch.  49,  seems  designed  to  give 
to  the  municipality  the  power  of  aiding  this  n^ilway  company  by 
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passing  a  by-law  **  in  the  manner  proscribed  by,  and  subject  to 
the  provisions  of  the  statute  of  the  same  session,^'  oh.  22.  We  do 
not  see  indeed  that  the  by-law  now  in  question  %as  passed  for 
raising  money  on  the  credit  of  the  consolidated  loan  fund,  and  if 
it  was  not,  then  it  may  be  said  that  the  various  provisions  of  that 
act  (ch.  22^  are  not  applicable  to  this  by-law,  and  that  therefore 
there  remained  a  necessity  for  strictly  complying  with  the  18th 
clause  of  14  &  15  Vic,  ch.  51.  Still  we  should  not  quash  a  by- 
law of  this  kind,  after  it  has  been  acted  upon,  on  the  mere  ground 
that  in  one  of  the  two  newspapers  printed  in  the  town,  the  copy 
of  the  by-law  was  only  published  three  times  instead  of  four,  when 
in  the  other  paper  it  was  published  four  times.  The  legislature 
have  shewn  by  the  later  act,  16  Vic,  ch.  22,  that  they  deem'a 
publication  in  one  newspaper  in  the  town  sufficient ;  and  although 
it  raay.be  that  that  is  not  the  statute  which  gorerns  in  the  case  of 
this  by-law,  yet  we  should  not  be  exercising  a  sound  discretion  in 
setting  aside  for  such  a  cause  a  by-law  under  which  a  large  amount 
of  money  has  probably  been  borrowed,  and  already  expended. 

The  last  objection  is  the  one  most  material  to  be  considered ; 
namely,  that  in  fact  a  complete  copy  of  the  by  law  was  not  pub- 
lished at  all  till  before  the  meeting,  for  that  a  material  clause  was 
added  to  it  at  the  time  of  its  papsing,  which  never  had  received 
the  approval  of  the  electors,  nor  been  submitted  to  them. 

The  later  statute,  16  Vic,  ch,  22,  is  not  so  strictly  expressed 
in  this  respect  as  the  14  &  15  Vic,  ch.  51,  is.  It  only  requires 
that  the  by-law,  "  or  every  material  provition  thereof,  shall  be 
published,''  &c 

The  earlier  statute  directs  that  a  copy  of  the  by-law  ahall  bejmb- 
liehed,  which  no  doubt  by  fair  construction  means  the  whole. 

Now  no  doubt  the  part  of  this  by-law  which  was  added  in  the 
council  at  the  time  of  passing  it,  had  never  been  submitted  to  the 
electors  or  published. 

It  provides  that  the  by-la w^shall  take  effect  on  the  1 7th^of  Sep- 
tember, 1857,  two  days  after  its  passing,  and  that  the  loan  to  be 
contracted  shall  be  payable  within  twenty  years  of  the  last  men- 
tioned day. 

In  Bryant  and  The  Municipality  of  Pittsburg  (18  U.  C.  B.  847) 
we  had  an  objection  of  this  kind  under  consideration.  But  that 
was  a  by.  law  passed  under  the  statute  14  &  15  Vic,  ch.  109,  sec. 
16,  which  is  more  stringent  in  its  language  than  either  of  the 
statutes  which  we  are  now  considering ;  and  the  addition  made  to 
the  by  law,  After  its  approval,  was  incomparably  more  materiaL 

In  the  shape  in  which  this  by-law  was  seen  by  the  electors,  it 
purports  to  be  intended  to  come  into  force  immediately  on  its 
passing,  but  on  what  day  that  would  be  could  not  be  known,  with- 
in a  few  days  at  least  The  providing  that  it  should  come  into 
operation  two  d  iys  after  its  passing  did  really  not  create  a  differ- 
ence that  we  can  suppose  could  possibly  have  influenced  the  de- 
cision of  any  of  the  electors. 

The  making  the  debt  payable  within  twenty  years  from  that  day 
was  apparently  not  consistent  with  the  other  provisions  of  the  by-  / 
law  as  published  and  passed,  for  that  makes  each  debenture  pay- 
able in  twenty  years  from  its  date,  and  if  the  debentures  were  not 
all  issued,  or  at  least  dated,  siion  after  the  act  passed,  the  periods 
would  not  correspond. 

The  councils  should  be  very  careful  to  comply  with  the  statute 
in  passing  such  by-laws,  for  where  tiiey  are  not  they  place^^the 
courts  under  the  painful  necessity  of  creating  (as  may  be  in  some 
cases)  very  great  public  inconvenience,  besides  most  injurious 
consequences  to  individuals,  by  ^loaahing  *by-law8  upon  which 
large  sums  of  money  have  been  raised,  and  debentures  issued 
which  may  be  circulating  even  in  foreign  countries. 

Our  authority  to  quash  by-laws,  as  giren  by  the  sUtnt^  is  where 
the  by-law  appears  to  us  to  be  either  wholly  or  in  part  iUefsal. 
This  seems,  as  we  have  intimated  in  other  oases,  to  hare  referenoa 
to  what  we  shall  find  on  the  face  of  the  by-law,  whereas  the  ob* 
jections  we  have  been  considering  are  of  another  character.  We 
do  not  doubt  our  power  to  quash  a  bv-law  where  it  is  shewn  to 
us  that  it  has  been  passed  illegally,  as  without  some  notice  or  other 
formality  required,  which  appears  to  be  essential  to  the  right  of 
the  municipality  to  pass  it  But  where  we  interfere  on  that  ground 
it  is,  as  we  conceive,  rather  under  the  jurisdiction  Tested  in  us  nt 
common  law,  than  under  the  municipal  act  And  where  that  is 
the  case,  we  have  a  discretion  not  to  inteifere  on  aununaiy  appU; 
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oation,  bat  leave  it  to  the  party  complaining,  if  be  pleases,  to  test  I 
the  validity  of  the  by-law  by  resiatiug  its  operation,  or  by  bring- 
ing an  action  for  any  thing  do.ie  under  it,  as  he  may  be  advieed. 

And  tbiSy  we  think,  ia  a  case  iu  which  we  ahould  take  that 
^nrae. 

Rede  discharged. 


COMMON  PUfeAB. 

IN  BANG. 

A^ported/or  thtV.O.  Lam  JouaHAL. 

TRINITY  TERM,  18M. 

Mm  tfaa  Hon.  €.  J.  DBAm,  the  Hon.  Mb.  Jumci  IUoembb,  and  the  Bon. 

Mm.  Jutncc  Haoaett. 

Jabvis  y.  Thb  Gbrat  Wbstxjui  Railway  Compaky. 

OotU—Salaried  AgenL 

fho  IMbiMl«ntt  ongiMrMl  tlra  exeloslre  mttIcm  of  an  Attorney,  in  ooBsldaratloo  of 
a  eartaln  •onnal  mUtj,  and  under  no  eoiMklention  whataooTer  waa  lie  to  charge 
them  ooftf  fbr  aaeh  Mrvlcea.  The  Defendaata  further  atSpvlated  with  their  At- 
torney that  In  all  eaaae  where  oneta  were  directed  tn  be  paid  to  them  they  should 
noeroe  to  the  henwfkt  of  the  Attorney,  lees  such  dlsbnraementa  aa  ihoold  hare 
bean  paid  by  them  la  the  proaecution  of  the  prooeedlogfi. 

Bdd,  that  under  such  an  agreement  Um  Company  waa  not  entitled  toeoata  beyond 
the  actual  and  neoeMary  disbursdmeuta  of  tbe  eauee 

An  action  on  the  case  had  been  brought  by  the  plaintiff  against 
the  defendants,  when  a  verdict  was  foand  for  the  defendants.  On 
the  23rd  July,  the  defendants  taxed  their  costs.  On  the  taxation  it 
was  objected  on  behalf  of  the  plaintiff  that  no  costs  oouid  be 
allowed  the  defendants  except  such  costs  as  they  had  paid  or  were 
legally  liable  for.  The  Master  overruled  the  objection,  and  taxed 
the  costs  as  between  party  and  party. 

On  the  81st  July  the  plaintiff  obtained  a  summons  from  the 
Chief  Justice  of  the  Common  Pleas,  calling  on  the  defendants  to 
•bow  cause  why  the  Master  should  not  be  ordered  to  revise  his 
taxation. 

On  the  4th  August  the  summons  was  heard  and  discharged  with 
costs,  by  Mr.  Justice  McLean. 

On  the  25th  August  a  Rule  Nisi  was  obtained  from  this  Court 
for  the  defendants  to  show  cause  why  the  order  of  Mr.  Justice 
McLean,  and  all  proceedings  had  or  taken  thereunder  should  not 
be  set  aside,  and  why  the  Master  should  not  be  ordered  to  revise 
his  taxation  of  the  costs,  by  disallowing  to  the  defendants  all 
charges  save  those  which  the  defendants  paid  or  for  which  they 
were  legally  liable  to  or  chargeable  with  by  their  Attorney. 

Several  affidavits  were  filed  on  behalf  of  the  plaintiff  tending  to 
riiow  the  agreement  that  existed  between  the  defendants  and  their 
Attorney  as  to  costs. 

Two  affidavits  were  read  on  the  part  of  the  defendants.  One 
the  affidavit  of  their  Attorney ;  the  other  the  affidavit  of  the  Manag- 
ing Director  of  the  Defendants,  which  principally  went  to  corrobo- 
rate the  statement  contained  in  the  former. 

The  plaintiff  chiefly  relied  on  the  statement  contained  in  the  affi- 
davit of  the  Defendants*  Attorney,  and  as  the  judgoj^nt  of  the 
Court  was  to  a  great  extent  founded  on  the  admissions  contained 
therein,  we  extract  fi^m  the  affidavits  two  of  the  principal  para- 
graphs which  relate  to  the  terms  of  the  agreement  that  existed  be- 
tween the  defendants  and  their  Attorney. 

**  l^hat  the  costs  against  the  plaintiff  in  this  cause  are  mine,  that 
is,  such  as  are  disbursements  by  the  defendants,  and  have  not  been 
paid  out  by  me,  I  shall  have  when  collected  to  reimburse  them, 
but  such  costs  as  have  been  taxed  to  me  as  the  attorney's  costs  in 
the  cause  are  mine,  and  are  due  to  me,  and  will  not  become  the 
property  of  the  defendants  under  any  circumstances  whatever. 

«*  That  the  engagement  I  have  with  the  defendants  does  not  in 
any  way  affect  my  right  to  costs  in  any  cases  in  which  costs  may 
be  recoverable  by  me,  but  that  I  am  paid  a  salary  in  lieu  of  ren- 
dering any  bills  of  costs  as  against  them  only. 

M»  C.  Cameron  showed  cause  against  the  rule,  and  contended 
that  the  defendants  were  justified  in  entering  into  such  an  agree- 
ment as  set  forth  in  the  affidavits,  without  in  any  way  destroying 
their  right  to  reoeive  full  costs  from  tbe  plaintiff. 

Adim  WUtan,  Q  (7.,  and  Anderson,  in  support  of  the  rule  sub- 
mitted that  such  an  agreement  utterly  debarred  the  defendants 
from  reooYttring  costs  from  the  plaintiff  beyond  the  amount  for 


which  they  themselves  were  liable  to  their  attorney,  namely,  acttial 
disbursements  and  that  the  statements  in  the  affidavit  of  the  attor- 
ney as  to  the  **  costs  being  his,"  were  wholly  unsupported  by  au- 
thority, in  no  case  are  cosu  directed  to  be  paid  to  the  attorney, 
nor  is  the  attorney  to  be  considered  otherwise  than  as  the  agent 
of  his  principal  or  client  If  the  principal^  as  was  laid  down  in 
Doolff  V.  The  Great  Nortkffn  Railway  Co.,  4  Ellis  &  Bl.,  841,  oould 
not  recover  costs  against  the  opposite  party,  his  attorney  could  be 
in  no  better  position.  The  language  of  the  judgment  obtained  by 
the  defendant  ought  to  be  conclusive  on  the  question  "that  the 
plaintiff  take  nothing  by  his  said  writ,  &o.,  and  that  the  defendant 
{not  his  attorney)  do  recover  against  the  plaintiff  for  his  costs. 

Deapie,  C.  J. — If  this  case  had  depended  merely  on  the  ques- 
tion which  was  advanced  and  relied  on  when  I  granted  the 
summons- originally,  viz.,  whether  under  the  circumstances  the 
defendants  were  seeking  unlawfully  to  realise  a  profit  by  the  ser- 
vices of  their  attorney,  I  should  have  no  difficulty  in  saying  that 
the  rule  should  be  discharged ;  and  that,  after  the  explanation 
which  took  place  between  Mr.  Brydges,  the  Managing  Director  of 
the  Great  Western  Railway  Company,  and  the  attorneys  for  the 
plaintiff  and  the  defendants,  it  never  ought  to  have  been  moved ; 
but  the  plaintiff's  counsel  have  argued  this  matter  very  ably  and 
on  higher  grounds. 

It  seems  to  be  settled,  that  if  the  client  be  not  liable  to  pay 
costs  to  his  attorney,  he  cannot  have  judgment  to  recover  those 
costs  against  the  opposite  party. 

Thus,  if  the  person  acting  as  attorney  for  plaintiff  or  defendant 
be  not  duly  qualified  to  practice,  either  from  neglect  to  take  out 
his  certificate,  or  because  of  the  want  of  some  necessary  step  to 
make  his  admission  regularly  complete,  he~will  have  no  right  to 
recover  costs  against  hid  client,  and  as  a  consequence  the  client, 
unless  he  has  made  advances  to  c»rry  on  the  suit,  or  would  in 
some  way  sustain  prejudice,  cannot  recover  costs  from  the  oppo- 
site party.     Reeder  v.  Bloom,  8  Bing.  9  ;  v.  Sezton,  1  Dowl. 

P.  C.  180;   Young  v.  Dowlman,  8  Y.  &  J.  24 ;  Meekin  v.  WkaUey, 
1  Bing.  N.  C.  69 ;  Humphrey  v.  Harvey,  1  Bing.  N.  C.  62 

The  proceedings,  however,  are  not  irregular  Smith  v.  WtUon, 
1  Dowl.  P.  C.  646 ;  Bayley  v.  Thompson,  2  Dowl.  P.  C.  666 ;  Hill 
V.  Mills,  lb.  696 :  Hilleary  v.  Hunyate,  8  Dowl.  P.  C.  66 ;  Punter  y. 
Orantley,  8  M.  &  Or.  295. 

So  if  the  plaintiff  sues  in  forma  pauperis  and  obtains  a  verdict, 
nothing  is  to  be  allowed  in  taxation  of  costs  in  respect  of  fees  to 
the  plaintiff's  counsel,  or  by  way  of  remuneration  for  the  services 
of  the  plaintiff's  attorney;  and  this  is  rested  on  the  ground  that 
the  plaintiff,  under  the  statute  11  Hy.  ch.  12,  was  not  liable  to  pay 
them.     Dooly  v.  Great  Northern  Railway  Company,  4  E.  &  B.  841 . 

The  Courts  have  recognised  agreements  between  attorneys  and 
their  clients  only  to  charge  costs  out  of  pocket  under  certain  cir- 
cumstances, or  not  to  be  paid  unless  euccessfnl,  and  binding  on 
the  attorney  and  preventing  his  claiming  more  from  his  client ; 
but  I  have  not  found  in  these  cases  any  reference  to  the  effect  of 
such  an  agreement  as  to  the  right  of  the  opposite  party  in  tha 
suit.  The  nature  of  the  agreement  was  not  that  the  attorney 
should  bring  the  action  and  advance  disbursements,  and  not  to  bo 
paid  on  any  contingency,  or  only  to  be  repaid  his  advances,  but 
that  he  shouKl  not  have  the  claim  against  his  client  unless  the 
suit  succeeded.  If  successful,  the  client  would  be  liable  to  him ; 
and  in  that  case  there  would  be  a  right  to  tax  costs  against  the 
opposite  party.  Tbe  contract  not  being  prejudicial  to  the  rights 
of  a  third  party  is  as  between  the  attorn^  and  client  upheld. 
See  Re  Shellon,  14  M.  &  W.  806;  Turner  v.  Tennant,  14  Jur.  429 ; 
Thwaites  v.  Macktrson,  8  C.  &  P.  841 ;  sed  vide  Drax  v.  Scroupe,  1 
Dowl.  P.  C.  69 ;  Inre  Masters,  4  Dowl.  P.  C.  18.  Still  it  is  said,  in  Bao. 
Abr.  Maintenance,  b.  6,  **  neither  can  an  attorney  lawfully  carry 
on  a  cauHC  for  another  at  his  own  expense,  with  a  promise  never 
to  expect  a  repsyment;  '  and  in  Box  v.  Bamaby,  Hob.  Repte.  it  ia 
said,  "  if  an  attorney  follow  a  cause  to  be  paid  a  sum  in  gross  it  is 
champerty." 

Tbe  present  case  is,  as  to  the  nature  of  the  agreement,  unlike 
any  of  the  oa^es  that  I  have  seen.  As  regards  the  Great  Western 
Railway  Company,  the  attorney  hns  in  fact  agreed  that  in  consid- 
eration of  an  annual  salary  he  will  bring  or  defend  all  suits  and 
actions,  in  which  they  are  parties,  without  charge  to  them  for  his 
services  in  any  anch  buits,  whether  auocesaful  or  unsucoeasAd. 
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He  is  to  delirer  do  biU  of  costs  to  them ;  to  have  no  right  to  reco- 
ver those  costs  ftgainst  them,  except  actual  dtsborsements.  In 
!iea  thereof  he  is  to  receive  and  has  received  this  annual  salary 
or  gross  sam,  in  discbarge  of  their  actual  or  contingent  liability. 
This  oontract  is  (itrictly  limited  to  reraaneration  for  the  attorney's 
professional  services;  it  is  not  a  contract  of  indemnity  af.ainst 
costs,  whioh  parties  succeeding  in  suits  with  them  may  recover, 
but  it  covers  the  whole  ground  of  costs  between  attorney  and 
clients,  and  also  the  taxable  costs  between  psrty  and  party  in 
oases  wherein  the  railway  company  are  suocesbful.  In  all  such 
cases  the  annual  salary  is  a  full  compensation,  and  by  the  agree- 
ment is  to  bar  the  attorney  from  further  claim  against  his  own 
client.  If  the  party  who  sues  or  is  sued  by  the  Company  fails  in 
bis  action  or  defence,  and  turns  out  insolvent,  the  Company's 
attorney  cannot  claim  any  of  the  costs  of  the  suit  from  tbem, 
thoiigh,  according  to  his  statement  of  the  agreement,  he  is  entitled 
to  those  costs  if  he  can  recover  them  from  the  other  party.  It  is 
further  explained  and  explicitly  asserted  on  the  part  of  the  defen- 
dants— that  they  are  not  benefited  in  any  way  whatever  by  costs 
being  recovered  in  their  behalf;  that  they  are  not  received  by 
them,  nor  Ir  the  amount  applied  in  reduction  or  natisfaclion  of  the 
ealary  payable  to  Mr.  Irviug,  but  that  they  belong  solely  and 
entirely  to  him 

Such  an  arrangement  is  well  calculated  to  stimulate  the  exer- 
tions of  the  attorney — whose  income  must  increase  with  every 
cause  in  which  he  succeeds  for  his  clients,  if  the  opposite  parties 
are  solvent ;  while  he  has  the  certainty  of  his  salary  to  remune- 
rate him  for  his  time  and  labor,  if  unsuccessful.  To  be  sure  in 
this  event,  the  Company  have  to  pay  the  opposite  party's  costs 
and  stilt  to  pay  the  annual  salary. 

We  cannot  divide  the  year's  salary  ratably  among  all  the  suite 
brought  or  defended  in  the  course  of  the  year,  so  as  to  fix  a  gross 
sum  paid  for  each,  nor  would  this  be  the  intention  of  the  parties, 
b^jcause  no  doubt  the  salary  is  designed  to  ooter  all  professional 
services,  not  merely  those  rendered  in  suits  brought  or  defeated. 
Kor  do  I  at  present  see  that  an  agreement  in  consideration  of  an 
annual  salary  to  advise  a  client  whenever  required,  to  do  all  his 
conveyancing  or  any  other  similar  service,  could  on  any  ground 
be  questioned.  It  can  only  be  doubtful  when  relating  to  prose- 
cuting or  defending  all  suits  and  actions  the  client  may  choose  to 
undertake  or  defend. 

It  cannot  make  any  difference  whether  such  an  arrang^ement  be 
made  by  an  attorney  with  a  large  corporation  1  ke  these  defen- 
dants, or  with  a  bank,  or  a  merchant  in  extensive  business,  or 
with  a  client  bringing  a  single  suit. 

The  p  inciple  is  the  same ;  and  if  the  dictum  in  Hobart  be  law, 
and  it  be  champerty  (or  rather  maintenance)  to  follow  a  cause  to 
be  paid  a  sum  in  gross,  I  presume  it  will  not  be  less  maintenance 
to  follow  as  many  causes  as  a  client  may  think  fit  to  institute  for 
a  sum  in  gross,  which  an  annual  salary  is. 

But  it  is  not  necessary  to  push  the  argument  to  that  extent.  It 
is  not  denied  that  in  this  case  the  clients  were  not  liable  to  their 
attorney,  Mr.  Irving,  to  pay  him  any  bill  in  respect  of  the  parti- 
cular services  rendered  in  this  cause.  If  the  plaintiff  were  unable 
to  pay  them,  Mr.  Irving  could  not  recover  them  from  the  defen- 
dants ;  and  it  is  unequivocally  asserted,  that  though  as  between 
the  defendants  and  their  attorney  he  has  been  paid  for  those  ser- 
vices, yet  the  costs  which  the  plaintiff  is  liable  to  pay  do  not 
belong  to  the  defendants.  They  neither  require  them  to  recoup 
themselves  for  what  they  have  paid  their  attorney,  nor  yet  to 
enable  them  to  pay  him.  Their  agreement  disentitles  tkem  to 
claim  any  right  or  control  over  them.  Treating  them  as  the  attor- 
ney's eobts,  he  could  maintatu  no  action  against  his  clients  for 
them ;  and  that  is  ipade  a  test  by  Tindal,  C.  J.,  in  Mun^hreya  v. 
Marvey^  1  Bing.  N.  C.  62. 

The  form  of  judgment  shows  that  in  law  the  costs  are  treated.as 
belonging  to  the  client ;  they  are  adjudged  to  him  ;  an  execution 
for  them  must  be  in  his  name.  The  Statutes  28  H.  8,  and  4  Jac. 
1,  give  them  to  defendants.  If  by  his  own  agreement  he  has  given 
up  all  claim  to  them,  ought  he  to  recover  them  ?  If  what  was 
•aggfsted  when  the  summims  was  originally  moved,  namely,  that 
the  defendants  sought  unlawfully  to  realise  a  profit  out  of  the 
professional  services  of  their  attorney  were  true,  I  suppose  the 
taxation  would  be  prevented,  for  it  would  in  principle  amount  to 


uUowing  suits  to  be  carried  on  in  the  name  of  an  attorney,  for  the 
profit  of  an  uncertificated  person.  But  the  arrangement  is  that  the 
defendants  are  not  to  get  any  part  of  the  cost^ ;  nor,  as  costs  in 
the  particular  suit,  to  pay  them  to  their  attorney.  22  Geo.  2,  ch. 
46,  s.  1 1 ;  7n  re  Jaekann,  1  B.  &  C.  270 ;  Jn  re  Clarke,  8  D.  &  B. 
2«(0;  8  Moore,  214;  Williamton  v.  Jone»,  5  B.  &  C.  108. 

Upon  the  best  consideration  I  can  give,  I  think  the  principle  of 
reimbursement  must  govern ;  and  as  the  defendants  have  made 
such  an  arrangement  as  renders  it  impossible  to  apply  any  part 
of  what  they  pay  their  attorney  as  a  payment  on  account  of  the 
costs  in  this  cause,  they  are  only  entitled  to  tax  disbursements. 

I  have  abstained  from  suggesting  various  abuses  that  might 
arise  from  such  an  arrangement  as  that  stated  in  this  case,  where 
the  attorney  was  unscrupulous  in  his  proceeding.  To  multiply 
suits  and  to  succeed  jprr/a«  mU  nefaa  would  be  his  interest;  while 
if  the  client  were  of  a  litigious  character  he  might  be  induced  to 
bring  or  defend  acdons  which  he  might  otherwise  let  alone.  In 
the  present  case,  I  have  no  doubt  all  has  been  done  in  a  ppirit  of 
fairness  and  integrity,  and  only  with  a  desire  to  do  what  was  right 
both  as  regards  the  parties  to  the  arrangement  and  others  who 
might  be  more  or  less  affected  by  it«  The  only  imputation  of 
unfairness  has  been  Ailly  nnd  effectually  met  and  repelled. 

In  my  opinion,  the  rule  for  a  revision  of  taxation  must  be  abso- 
lute ;  but,  under  the  circumstances,  I  do  not  think  we  should  give 
costs. 

Per  Cur^  rule  absolute. 


Williams  v.  Thi  School  Tbustbcs  of  Sec.  8,  Pltmptoit. 

School  site^Sta(nte  18  j-  14    Vic,  ch,  48. 

Reported  by  E.  G.  J05n,  Esq.,  Bsrrlster-aMjaw. 

Wb^re  a  niHetlnv  was  hnld  to  chang^e  tha  elto  of  a  iKhonl  house,  and  arbltraton 
appointed  who  met  and  decidod  th«  question,  but  th^re  dnt'lidon  was  not  acted 
upon  sabstsqumtly  another  mHatlng  was  called,  and  thvhr  deci»lou  aad  proceed- 
iiigH  were  acted  upon  and  tho  slt«i  chiogied. 

ffdd  that  the  proceedings  wern  lrT>*gaIar.  and  that  the  trustees  had  not  antho- 
rity  to  change  the  site  of  tht*  school  house  without  the  sanction  of  a  special  imiet* 
ing  of  the  frveholders  and  househuldtini,  a*  d  that  the  second  meeting  had  no 
authority  to  alter  the  dnterminatlons  preriously  made. 

SPECIAL  CASE. 

The  facts  of  the  case  sufficiently  appear  in  the  judgment  of  the 
court  given  bt^low. 

S,  Richarda^  for  plaintiff,  cited  18  h.  14  Tic,  ch.  48,  b?c.  12, 
sub-sec.  12;  also.,  sec.  11 ;  16  Vic,  ch.  185,  sec.  6. 

M,  C,  Cameron,  contra,  contended  that  section  11  does  not 
apply  to  an  arbitration  for  changing  the  site,  and  that  trustees 
m^ght  go  on  calling  meetings  till  they  have  their  own  way. 

DuAPBB,  G.  J.,  delivered  the  judgment  of  the  court. 

The  material  facts  of  this  case  are,  that  the  defendants  are  the 
school  trustees  for  school  section  No.  8,  in  the  township  of  Plymp- 
ton.  That  they  considered  the  school  bouse  was  not  in  as  central 
a  situatian  as  it  ought  to  be ;  that  it  was  unfit  for  school  purposes, 
being  old  and  out  of  repair,  and  that  the  title  to  the  land  on  wh^ch 
it  stood  was  defective.  They,  therefore,  on  the  28rd  of  January, 
1857,  called  a  special  school  meeting  (under  18  &  14  Vic,  ch.  48, 
sec.  12,  12thly)  for  the  selection  of  a  new  school  site,  at  whioh 
meeting  a  majority  decided  against  a  change.  Thereupon  the 
trustees  called  a  second  special  school  meeting  to  re-consider  the 
question,  at  which  the  rosjority  alxo  decided  against  a  change ; 
upon  which  the  trustees  stated  they  would  have  the  question  set- 
tled by  arbitration,  under  the  11th  section  of  the  same  act,  which 
provides,  *'  that  in  case  of  difiefenoe  as  to  the  site  of  a  school  house 
between  the  majority  of  the  trustees  of  a  school  section  and  a 
majority  of  the  A'eeholders  or  householders  at  a  special  meeting 
called  for  that  purpose,  each  party  shall  choose  one  party  as  ar- 
bitrator, and  tho  two  arbitrators  thus  chosen  and  the  local  sup- 
erintendent, or  any  person  appointed  by  him  to  act  on  his  behalf, 
in  case  of  his  inability  to  attend,  and  a  majority  of  them  ahailfin' 
ally  decide  the  maUtr**  An  arbitrator  was  accordingly  named 
by  the  trustees,  one  by  the  freeholders  or  householders,  and  the 
local  superintendent  himself  was  the  third.  The  site  of  \h% 
present  school  house  is  on  No.  24.  The  local  pupeiintcndint  and 
the  arbitrator  for  the  inhabitants  deci<  ed  sgaintt  »ch  ctti  g  a  y  ew 
site.  The  other  (the  trustees,)  arbitrator  was  in  fsvcur  of  cbanf^ 
ing  it  to  Nc  28.    The  tmttees  being  still  disaatiificd,  sppHtd  «« 
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B«id  Charles  Goald  Crickmore  and  Alexanier  MoDonell  in  oppori- 
tion  thereto,  and  upon  hearing  what  wae  alleged  bj  oomnbel  for 
both  parties,  this  eourt  was  pleased  to  direct  that  the  said  appU- 
eatlon  should  stand  adjourned  until  this  daj,  for  jadgment  to  be 
pronounced  therein ;  and  the  said  applieation  coming  on  this  day 
for*  judgment,  this  court  doth  declare  that,  under  the  circum- 
stances set  forth  in  the  said  certificate  and  offidayits,  that  the  said 
Charles  Oonld  Crickmore  was  guiltj  of  a  coatempt  of  this  court, 
in  having  used  improper  and  insulting  language  to  the  said  Wil- 
liam Proudfoot,  while  acting  in  tne  conduct  of  the  proceedings 
under  the  reference  directed  by  the  said  decree,  and  bj  reason 
tl^ereof  this  court  doth  see  fit  to  order  and  doth  accordingly  order 
and  direct  that  the  said  Charles  Oould  Crickmore  be  and  he  is 
hereby  precluded  from  again  appearing  before  this  court,  or  in 
the  offices  of  the  scTeral  Masters  of  this  court,  until  this  court 
make  other  order  to  the  contrary." 

This  order  continued  in  force  until  14th  September  last,  when 
the  court  made  an  entry  of  the  following ; 

<•  Upon  motion  this  day  made  unto  this  court  by  Mr.  Brough, 
counsel  for  the  said  Charles  Oould  Crickmore,  and  it  appearing 
that  the  said  Charles  Gould  Crickmore  has  written  and  placed  in 
the  hands  of  the  Registrar  of  this  court  a  letter  ad  Ires^ed  to  Wil- 
liam Proudfoot,  £sq.,  solicitor  for  the  above  named  John  Hiram 
Nicholls,  apologising  for  the  language  used  by  him  in  the  office  of 
the  Master  of  this  court,  at  Hamilton ;  and  the  said  Charles  Gould 
Crickmore  ako  appearing  in  court  and  openly  retracting  the  lan- 
guage so  used,  and  expressing  his  regret  for  haring  made  use  of 
Uie  same,  this  c^nrt  doth  see  fit  and  doth  order  and  direct  that 
the  order  of  this  court  bearing  date  the  fifth  day  of  July  last,  ex- 
cluding the  said  Charles  Gould  Crickmore  from  appearing  before 
this  court,  or  in  the  office  of  sny  of  the  Masters  thereof,  be  and 
the  same  is  hereby  set  aside  and  discharged.  And  it  is  ordered 
that  the  sud  Charles  Gould  Crickmore  do  immediately  upon  the 
service  upon  him  of  this  order  pay  to  the  said  John  Hiram  Kioholls, 
or  the  person  serring  the  same,  the  sum  of  five  pounds,  as  and  for 
the  costs  incidental  to  the  a>pplioation  of  the  said  fifth  day  of  July 
last.'' 


(Reporfed  by  Choius  BoDonn,  Es^  LI*  B^ 

NiOBOLS  ▼.   MoDORALD 


> 


Urn  Mwrtft'a  Report  !■  prima  JbeU  evideoe*  of  what  It  oantalni,  vrnhn  sppnslad 
from.  No  motion  ft>ande<l  on  Mch  report  can  bo  entortainNd  while  the  appeal 
!■  uoheard.  fiat  guert  in  regard  to  luch  nuitten  as  do  not  enter  Into  the 
appeal.  (lith  Oct.  1868.) 

C  O.  Crickmorey  for  defendant,  mored  for  an  order  for  payment 
out  of  Court  of  the  difference  between  the  amount  found  by  the 
Master  at  Hamilton  to  be  due  to  the  plaintiff,  and  the  money  im- 
pounded in  Court ;  also  to  dissolve  the  injunction  sofkr  as  it  involved 
the  lands  mentioned  in  the  pleadings ;  and  to  restrain  proceedings 
on  an  execution  in  a  suit  directed  by  the  Court  to  be  be  brought  on  a 
note  made  by  one  Brown,  and  one  Macdonell  to  Defendant.  There 
were  $24,000  in  Court,  and  the  Master  had  found  $9,000  due  the 
plaintiff.  The  Master's  report  was  before  the  Court,  and  was  eyi- 
denoe  of  the  amounts  so  stated.  The  execution  was  in  the  Sheriff's 
hands,  and  the  property  was  adveriised  for  immediate  sale. 

Proud/ootf  contra.  The  plaintiff  has  appealed  from  the  Master's 
report,  and  it  can  not  be  held  to  be  evidence.  This  motion  can- 
not be  granted  until  the  appeal  is  decided,  as  it  turns  entirely 
on  the  Master's  report.  The  appeal  was  that  the  Master  had 
taken  no  account  of  the  lands,  stock,  or  partnership  funds,  but 
had  merely  charged  money  drawn  fh>m  the  Great  Western  Rail- 
way Company. 

EsTEH,  V.C,  delivered  the  Judgment  of  the  Court.  The  report 
of  the  Master  if  not  objected  to,  is  prima  facie  evidence  that  it  is 
right ;  but  being  appealed  against,  a  motion  founded  upon  it  is 
informal.  I  cannot  therefore  dispose  of  this  application  without 
disposing  of  the  appeal,  and  that  is  not  now  before  me.  As  to  whe- 
ther the  lands,  wrre  partnership  property  or  not,  that  cannot  be 
heard  except  on  farther  directions.  I  cannot  therefore  entertain  the 
first  portion  of  the  motion  in  regard  to  the  payment  of  money  out 
of  Court  or  the  dissolution  of  the  injunction  ;  and  in  regard  to  the 
execution,  that  also  ought  to  be  refused  ;  but  in  consequence  of 
its  being  in  the  Sheriff's  hands,  and  the  property  being  adver- 


tised for  sale,  I  will  grant  an  order  for  Um  stay  of  exeeution 
payment  of  the  money  into  Court. 

LxoifA&B'v.  Black. 

Cbii/eietoA— Hlynwnf  ofwumtjf  into  (Xnai^Bvidtnct^-Judgjii^^  Qradifort. 

A  eottfeaidon  w«  given  to  eecnre  a  eeoond  set  of  unreUee  of  a  Count j  Tr«a*nrery^ 
but  ou  an  arMtratlen,  it  wae  found  that  defldoatloni  Ind  oentrrHl  nndor  a  fbfv 
mer  bond,  a  aurety  In  which  waa  alao  In  tke  aMMMl.  The  evManee  wae  <]ODBii<t- 
Ing  aa  to  whether  the  protect  km  wm  f  r  one  aet  or  ftw  all  On  a  motkto  tn  rvtaia 
mooeyi  h>  the  Ui>*riire  Imnds,  which  had  been  made  on  th«  oonfeerion,  It  wae 
ordeied  that  the  whole  amonnt  be  paid  hito  Oonrt,  and  that  the  aubaeqnent 
iudcment  orediterB  ahoold  wait. 

a2th0ct.ltt8.) 

The  defSsndant  was  formerly  Treasurer  of  the  County  of  Elgin, 
and  had,on  bis  appointment, executed  a  bond  to  the  Cuunty  for  the 
due  performance  of  the  duties  of  bis  office.  The  County  Council, 
a  year  or  two  afterwards  required  securities  to  a  larger  amount, 
and  a  second  bond  was  executed— ^tne  of  ti»e  sureties  of  the  finst 
bond  being  also  in  the  second.  Defalcations  being  suspected  and 
acknowledged,  the  defendant  gave  a  confetieion  to  the  sureties  on 
the  second  bond  for  X8,000,  to  protect  them  from  any  loss.  The 
accounts  of  the  Treasurer  were  referred  to  arbitration,  and  it  was 
found  that  the  defalcations  occurred  under  the  first  bond  ;  and  an 
affidavit  had  been  put  in  that  the  confession  was  intended  to  secure 
the  sureties  to  both  bonds.     The  Sheriff  had  made  £  1 ,000. 

Blake,  on  behalf  of  the  plaintiff,  a  sabsequA^nt  execution  credi- 
tor, moved  that  the  Sheriff  be  directed  to  retain  the  money  until 
the  hearing  of  the  cause ;  and  read  the  affidavits  of  the  defendant, 
and  of  the  surety  who  negotiated  the  eonfeesiou,  that  no  mention 
was  made  of  the  first  bond,  and  that  the  coafession  was  given  to 
secure  the  sureties  to  the  second  bond. 

Roaf  contra.  The  motion  should  be  refMed  on  grounds  stated 
in  the  first  affidavit — that  the  eonfeesiou  was  given  to  secure  the 
sureties  on  both  bonds.  Where  there  is  a  Jurisdiction  at  law,  this 
Court  should  not  be  applied  to ;  and  if  tbis  confession  was  given 
to  secure  a  debt  which  was  found  not  to  exist,  application  should 
be  made  lo  the  proper  Court  to  set  it  aside.  The  oonfesbion  was 
expressly  given  to  secure  against  deCaleation  generally,  and  it 
would  be  hard  if  tiie  party  who  was  surety  under  both  bonds  was 
to  be  secured  under  one,  which  carried  no  responsibility,  and  not 
under  the  other  which  bore  alL  There  vrere  also  soma  judgment 
creditors  after  the  conflMssion,  and  beteo  the  execulioa  of  tho 
plaintiff. 

Blake,  In  reply.  There  is  no  evidence  to  show  that  the  eonfeo- 
sion  was  to  secure  the  first  bond.  The  party  who  negoctated  tho 
matter  was  in  the  second  bond,  and  acted  only  for  hi*  oo-eureties. 
The  weight  of  eridenoe  went  strongly  to  show  that  the  protection 
was  for  the  seeood  bond.  The  surety  under  t*otk  bonds  aoknow- 
lodged  that  the  first  bond  was  not  thought  of  at  the  time.  The 
amount  of  the  intermediate  exeeution  is  £100,  and  the  order  of 
the  Court  might  go  for  the  balaoee  of  the  money  in  the  Sheriff's 
hands. 

EsTsir,  y.C,  delivered  the  Judgment  of  the  Court.  It  appears 
to  me  that  when  the  defendant  was  applied  to  for  the  confession, 
it  was  unknovm  as  to  which  bond  the  defaleations  had  ooeurred  ; 
and  though  it  may  appear  that  the  confession  was  given  to 
foonre  those  under  the  second,  against  such  defalcations,  the  im- 
pression at  the  time  seems  to  have  been  that  it  was  for  alL  The 
question  however  is  left  in  great  doubt  by  the  affidavits,  and  it 
would  be  sc<ireely  wise  in  the  Court  to  al  ow  the  money  to  go 
beyond  it^  control.  Though  it  is  mored  that  the  money  remain  in 
the  SheriiTs  hands,  we  may  exercise  a  diseretion,  and  order  the 
money  into  Court ;  and  as  the  amount  due  the  Judgment  creditore 
is  small,  and  as  the  case  will  Portly  be  deeiUed,  I  will  grant  an 
order  dlreoting  the  Sheriff  to  pay  the  whole  amount  into  Court. 


Bakx&  t.  Wiuoh. 


IVegUimaqh-Obmfiietimg  eetdence— Jimia  at  Law. 
Where  the  eridenoe  of  a  marrteoe  la  conflirting,  the  Oonrt  will  glre  the  opti<»  off 
obtaining  more  mtlefkcfCory  eridenoe,  or  direct  an  laeae,  or  dlauiiM  the  hill. 

In  this  cause  ihe  bill  was  filed  by  the  infant  of  John  Baker  de- 
ceased, setting  out  the  following  facts: — Baker  was  seised  of  18 
acres  of  land  in  Bayham,  on  which  he  borrowed  £60  from  one 
Jones,  and  gave  him  a  deed  and  took  back  a  bond  for  re-conrey- 
ance,  on  payment  of  the  sum  advanced.  After  Baker  died,  the 
defendants,  TyiiBon  and  Collins,  took  out  administration.     Wilson 
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and  CoUins  as  administrators  borrowed  fh>ni  the  father  of  the  de- 
fendant  £58,  and  paid  off  Jones'  claim  for  £50.  They  took  from 
him  a  conveyance  of  the  land,  and  afterwards  withont  any  au- 
thority they  sold  the  land  to  one  Miller  fbr  £2(  0  (stated  to  be  mnch 
less  than  its  ralae).  The  bill  charged  frand  by  administrators,  and 
notice  of  such  ftrand  to  Miller  when  he  purchased.  Miller  ejected 
the  plaintiff  from  off  the  premises.  The  Bill  prayed  th^t  the  con- 
Teyance  made  by  Wilson  and  Collins  be  declared  void  and  cancell- 
ed, or  if  Miller  had  not  notice,  that  be  may  be  declared  a  Mort- 
gagee, and  be  urderei  to  couTey  to  plaintiff  on  payment  of  sum  ad 
TAnced.  That  Wilson  and  Co'lins  be  declared  trustees  for  plain- 
tiff and  ordered  to  convey  the  land  to  plaintiff;  also  an  account 
prayed  for.  To  this  the  defendants  answered :  that  plaintiff  is 
illegitimate ;  that  the  sale  was  b<ma  fide  and  Without  fraud;  and 
that  the  administrators  had  power  to  sell  to  Miller. 

Boffle,  for  plaintiff. 

Fittgeraldf  for  I>efendant. 

EsTKV,  V.C. — The  only  CTidence  impeaching  the  legitimacy  of 
the  plaintiff  is  Wayne's  and  his  wife's,  and  as  to  their  evidence 
it  seems  of  doubtful  credibility ;  on  the  other  hand  thb  only  direct 
evidence  of  the  marriage  is  the  mother's,  which  cannot  perhaps  be 
more  relied  on.  Other  witnesses,  apparently  respectable,  say  that 
Baker  treated  her  as  his  wife.  Upon  the  whole  perhaps  fur- 
ther inquiry,  and  in  the  form  of  an  issue  would  be  desirable,  that 
It  may  be  offered  to  the  plaintiff,  and  if  it  is  declined  the  Bill  I 
think  should  be  dismissed  with  costs  exclusive  of  the  evidence ; 
which  for  the  most  part  is  irrelevant,  and  of  which  each  party 
should  pay  his  own  costs,  except  of  that  relating  to  the  legiti- 
macy, of  which  the  defendants  would  have  their  costa. 

Sp&agob,  V.C.     I  do  not  think  that  upon  the  present  evidence 
we  can  decree  for  the  plaintiff.     The  marriage  of  the  plaintiff's 
father  with  the  mortgagor  is  not  proved  by  direct  evidence,  except 
that  of  the  mother  herself,  and  that  is  open  to  srme  suspicion ; 
ftnd  if  Elisabeth  Wajne  is  to  be  believed  the  whole  tale  of  the  mar- 
riage is  a  sheer  fabrication,  and  the  certificate  uf  marriage  a  for- 
gery.    It  is  a  suspicious  oircnmdtance  that  the  marriage  certificate 
18  not  produced,  nor  accounted  for  except  by  saying  that  it  was 
placed  in  the  hands  of  Mr.  John  Wilson,  a  Barrister  of  London, 
and  he  is  not  called  to  say  whether  such  was  the  case.     The  names 
of  the  officiating  clergyman,  and  of  persons  present  are  giten,  but 
Done  of  them  are  produced,  nor  is  the  existence  of  such  persons 
shewn.     On  the  other  band,  and  on  the  concurrent  testimony  of 
several  witnesses  called  by  the  plaintiff,  her  mother  was  the  reported 
snd  acknowlediced  wife  of  John  Baker  from  the  time  of  her  alleged 
marriage  until  his  death.      It  is  clear  that  they  lived  together 
during  the  who^e  of  that  period,  and  there  seems  no  reason  to  doubt 
that  Se  plaintiff  is  their  child.     But  Wayne  and  his  wife  depose 
to  reported  declarations  by  each  of  the  two  that  they  were  not 
married  ;  to  the  efforts  of  the  woman  to  induce  Baker  to  marry 
her  and  Baker's  refusal,  and  Mrs.  Wayne  gives  a  circumstantial 
scoount  of  the  forgery  of  a  marriage  certificate  by  the  woman.     I 
cannot  but  think  that  the  value  of  their  evidgace  is  diminished  by 
the  circumstance  they  relate  of  their  going  to  live  with  Baker  and 
his  reputed  wife  immediately  after  their  new  marriage;  for  accord- 
ing to  their  own  account  Wayne  and  his  newly  married  wife  went 
to  live  with  a  man  and  his  kept  mistress  knowing  at  the  time  that 
ahe  was  so.     Either  that  their  own  standard  of  morality  and  de- 
cency was  very  low,  or  what  they  now  say  in  regard  to  thai  *  being 
married  is  untrue.     Besides  they  are  not  spoken  of  as  persons  of 
good  repute,  though  their  credit  as  witnesses  is  not  regularly  im- 
peached. 

But  there  is  the  evidence  of  Ault  unimpeached,  and  he  says  that 
the  plaintiff's  mother  told  him  that  she  was  not  married.  I  observe 
however  that  throughout  his  evidence  he  speaks  of  her  as  Mrs. 
Baker,  and  says  that  she  was  reported  in  the  neighbourhood  to  be 
Baker's  wife.  I  should  not  think  it  safe  upon  his  evidence  alone 
to  decree  against  the  marriage,  but  I  think  we  are  not  in  a  position 
as  the  evidence  stands  to  discard  Altogether  the  testimony  of  Mr. 
and  Mrs.  Wayne,  and  it  is  certainly  strange  that  the  direct  eridence 
of  a  marriage  solemnixed  in  1842,  should  be  altogether  lost.  This 
marriage,  if  any  took  place,  must  have  been  under  the  Statute  1 1 
George  IV.  cap.  86,  which  among  other  things  requires  an  annual 
return  to  be  made  to  the  Clerk  of  the  Peace  by  the  Clergyman 
aathorixed  by  that  Act  to  solemnize  marriage,  of  the  marriages  by 


them  solemnixed  during  the  preceding  year,  giving  the  names  of 
the  parties  married,  dates,  names  of  witnesses,  and  other  particu- 
lars. It  may  help  to  a  solution  of  the  question  of  marriage  or  no 
marrisge  to  search  and  ascertain  whether  any  returns  were  made 
for  the  year  1842  by  the  person  named  by  the  plaintiff's  mother, 
as  having  married  her  to  Baker,  and  if  so  whether  hers  is  among 
them.  It  may  be  also  well  to  ascertain  whether  such  person  as 
she  names  took  out  a  cerdflcate  at  the  Quarter  Sessions  as  requir- 
ed by  the  Statute,  or  from  the  religious  denomination  to  which  he 
belonged,  as  afterwards  authorized  by  ^  tatute. 

I  think  upon  the  whole  that  the  course  indicated  by  my  brother 
Esten  is  the  proper  one.  If  however  the  alleged  certificate  can  be 
produced  and  proved  to  be  genuine,  or  a  return  can  be  found  of 
the  alleged  marriage  under  the  provisionB  of  the  Statute  I  have  re- 
ferred to,  I  should  be  disposed  to  admit  it  without  putting  the 
plaintiff  to  the  expense  of  an  action,  on  the  trial  of  an  issue. 


(IN  CHAMBERS.) 

Harn  t.  Habit. 


Writ  ne  exeai  Provimeia-^Minumf, 

iMue  ct  "Writ  tutSDMit  Pimmneid  under  20  TIetorU  ehap^  68  lee.  3  in  rait  Ibr  AlS- 
mony.    AmooatofBftlL 

(24th  Oet  1857.) 

The  Bill  was  filed  24th  October,  1857,  for  alimony,  and  prayed  for 
a  Writ  af  exeat  Prowneid  to  issue.  Defendant  was  poseessed  of 
£225  invested  in  s0ck,  and  in  receipt  of  a  salary  of  £100  a-yoar. 
This  waa  the  first  application  under  the  Act. 

Blake,  (on  day  of  filing  the  Bill),  applied  for  the  Issue  of 
the  Writ  on  an  affidavit  of  plaintiff  verifying  the  facts  stated  in  the 
Bill,  and  showing  the  amount  of  defendant's  property,  and  hia  in- 
tention of  leading  the  Province. 

Spraqob,  V.C,  granted  the  Writ,  bat  oonatdered  it  advisable  to 
limit  the  amount  to  £200. 

\^Xote  by  the  Reporter. — Since  this  case,  a  larger  sum  is  allowed 
to  be  mentioned  in  tbeWrit,  in  proportion  to  the  defendant's  means.] 


Slatee  v.  Piskih. 


Ve^ng  OrH/etundet  20  nctoria  eftop.  50  Me.  8. 

Tb  obtiln  vMttnf  order  tmdar  the  Act  20  Tlo.  chap  50  tw.  8,  It  most  \%  dMrnn 
that  all  tlM>  partlat  to  be  affected  oaa  be  boUBd.  Qv.  If  it  l«  eompoleory  oa  a 
purcbaaer  under  a  decree  of  the  Oourt  to  take  a  veettn^  order  fnetead  of  a  ooa- 
veyaoee.  (0th  October,  1850.) 

This  was  an  application  on  behalf  of  A,  Maedonald,  the  solicitor 
having  carriage  of  the  decree  for  sale,  to  compel  the  purchaHor  to 
accept  a  vesting  order  under  the  statute  of  1857.  No  information 
was  adduced  as  to  the  whereabouts  of  the  parties  to  be  affected. 

ffodgme^  for  the  purchaser  opposed  the  motion.  The  property 
sold  had  been  devised  under  the  additional  explanatory  term  '*  per- 
sonal property,"  by  one  Walltngford  to  his  wife  for  life,  then  to 
his  sister's  children,  share  and  share  alike.  To  make  a  vesting 
order  effeotual  in  protecting  the  title  it  most  be  shown  that  all  the 
parties  having  any  estate  or  interest  in  the  property  are  in  being, 
and  will  be  bound  thereby.  Besides,  a  purchaser  cannot  be  com- 
pelled under  the  Act  to  accept  a  vesting  order. 

EaTEX,  V.  C. — ^The  vesting  order  has,  under  the  Aot,  the  sama 
power  as  a  conveyance  between  the  parties.  But  before  such  an 
order  can  be  made,  it  must  be  ol early  shown  that  all  the  parties 
to  be  aff^ted  can  be  bound.  Here,  for  all  we  know,  some  or  all 
of  the  children  may  be  dead,  and  if  bo  the  title  would  be  imperfect 
or  DO  estate  at  all  would  be  conveyed.  A  great  deal  may  be  said 
on  the  point,  and  at  present  I  am  strongly  inclined  to  think,  that  a 
purchaser  ia  not  bound  to  take  a  vesting  order. 

SrTTTIB  v.  TBI  CiTT. 

Drtm  the  *"  PhOaddphia  Legal  Intdligencerr 

A  municipal  corporation,  owning  and  using  propartj  for  public  purpoeee,  are  sub- 
ject to  the  rultf  fie  uUrt  tun  ut  tdunum  nan  tee  as. 
The  city  la  liable  for  damage  to  a  well  from  the  erection  of  a  gas  nenrcAr, 

Shakswooo,  p.  J. — The  plaintiff  recovered  damages  from  the 
city  of  Philadelphia  on  account  of  the  dibtru^stion  of  a  well  of 
water  by  a  large  reservoir  of  the  new  gas  works.  It  is  urged 
that  the  construction  of  the  gas  works  was  within  the  corporate 
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pofvers  of  the  defeodaota,  and  if  all  doe  skill  and  care  was  exerted 
in  building  the  reserToir  they  are  not  responsible  on  the  principle 
settled  in  Oreen  ▼.  The  Borough  of  Reading^  9  Watts,  882 ;  and  the 
Mayor  ▼.  Rindolph,  4  W.  &  S.,  614.  We  think  the  case  before 
us  is  olearly  distinguishable  from  either  of  these  cases.  The 
owner  of  land  holds  it  subject  to  the  known  right  of  the  public 
to  make  and  vacate  roads,  to  grade  or  alter  gnuie  of  streets.  A 
man*8  property  may  be  seriously  injured  by  vacating  a  street,  on 
the  line  of  which  he  has  built  his  house,  or  by  altering  its  grade, 
■o  that  he  is  mounted  on  a  bank  or  sunk  into  a  hollow,  or  by  dam- 
ming him  round  so  that  either  by  spring  or  rain  water  bis  lot  is 
conrerted  into  a  standing  pond. 

Tet  all  this  has  not  actually  taken  his  property  for  public  use, 
and  the  injury  is  without  wrong,  for  he  held  subject  to  that  public 
right  He  must  apply  a  remedy  himself.  He  must  conform  the 
grade  of  his  lot  to  the  public  regulations.  But  it  does  not  follow 
that  because  a  municipal  corporation  has  a  right  to  become  the 
owner  of  an  adjoining  lot  for  some  public  purpone,  that  they  have 
a  right  to  erect  a  nuisance  on  it.  If  they  build  a  lock-up  or  a 
station-house,  they  cannot  dig  a  privy,  however  skilfully  they  may 
do  it,  and  however  convenient  it  may  be,  if  the  result  is  that  the 
filth  of  it  is  discharged  on  their  neighbors.  The  municipal  corpor- 
ation owning  and  occupying  property  for  public  purposes  is  as 
much  subject  as  a  private  oitisen  to  the  usu%l  rule,  nc  vtert  iuo  ut 
aUtnam  non  kedat.  The  city  is  as  much  bound  as  an  individual 
owner  of  a  lot,  to  find  an  outlet  for  the  water  on  it,  without 
•ncroaohing  on  his  neighbor.  If  they  can  build  a  gas  reservoir 
discharged  from  this  liability  they  may  dig  a  cesspool  or  poudrette 
pit  any  where.  If  it  it  actually  impossible  to  make  such  a  reser- 
voir water  tight,  the  only  result  is  that  they  mnst  pay  the  damage 
or  become  themselves  owners  of  all  the  property  within  the  reach 
of  the  influence  of  the  nuisance. 

Rule  discharged  and  judgment  for  pluntiff. 


ELECTION   CASES. 

(nroBS  an  aoaoa  jums  oaiwm  or  vai  ootott  or 


.) 


Turn  QuiiH  ov  TBS  Rilatxoh  or  Wiluam  Tottim  aqaivst 
'      Thomas  Binn  and  Patrick  MoMabov, 
BBTuamiro  OrrioBB. 


Hm 


entry  of »  poraon*!  nam-*  on  ths 
or  IL  Mt  opposite,  doat  not  ontiUo  •oeh 
niMl  on  tbm  KoU,  n  ponou  to  bo  onttUed 
or  a  honoeboldar,  and  atao  living  In  tho 
tnrntng  ofBoer  oooeptlng  a  vote  which  be 

apparent  eqiadHy  of  Totas,  to  as  to  glre  a 
to    -  " 


and  Oblleetor'a  RoU  with  f . 

to  vote.    Beeldes  being  properly 

Ti  to  be  enUtled  to  vote  moat  be  im  Jiut  a  mehotder 

ward  at  the  time  ctf  eleotlon.    A  r»- 

knowe  to  be  bed  In  ord»r  to  create  an 

oaattng  voia^  may  be  rendered  liable 

The  relation  set  forth  that  Totten  having  a  majority  of  votes  in 
his  favor  on  the  first  day,  the  returning  officer,  Patrick  MoMahon, 
improperly  took  the  vote  of  John  Teman,  who  wae  not  an  elector 
in  the  Fourth  Rural  Ward  of  Maidstone ;  and  whose  name  had 
been  erased  from  the  collector's  certified  copy  of  the  collector's 
roll,  but  which  had  been  re«inserted  by  Benn,  ono  of  the  candi- 
dates, thereby  redoeing  Totten's  majority  to  one.  Another  vote 
having  been  rendered  in  favor  of  Benn,  the  Returning  officer  then 
gave  his  vote  on  this  pretended  equality  of  votes  and  deelared 
Bonn  duly  fleeted. 

The  event  of  the  election  was  thus  made  to  turn  on  the  vote  of 
John  Teman  as  was  sworn  to  in  the  relation,  and  not  denied  in  the 
defendant's  statement  on  affidavit  or  otherwise. 

Upon  the  state  of  facts  disclosed  in  the  affidavits  on  both  sides, 
it  is  argued  by  the  relator  that  though  John  Ternan's  name  was 
on  the  Assessment  and  Collector's  roll,  and  also  on  the  certified 
copy  of  the  Collector's  roll,  (inserted  in  the  latter  by  Benn  himself 
as  a  householder,  by  the  letter  H.  being  put  opposite  his  name  in 
all  the  documents)  yet  in  truth  the  affidavits  shewed  conclusively 
that  Teman  was  neither  a  householder  nor  a  resident  in  the  Fourth 
Rural  Ward.  That  the  documents  were  only  prima  facia  evidence 
of  his  right  to  vote.  And  that  upon  iU  being  shown  that  Teraan's 
name  was  placed  there  either  by  accident,  mistake,  or  fraud,  that 
it  should  be  struck  off,  which  would  leave  the  majority  in  favor  of 
Totten — ^there  being  no  equality  of  votes  requiring  the  Returning 
officer's  casting  vote  which  should  be  straok  off,  and  that  Totten 


should  take  the  place  of  Benn  as  the  councilloi  for  the  Fourth 
Ward. 

For  the  defendants  it  was  contended  that  John  Teraan's  name 
being  on  the  assessment  roll,  colleetdr's  roll,  and  certified  copy  of 
the  same,  with  U.  on  them  for  householder  is  the  absolute  crite- 
rion to  go  by  of  Teraan's  being  both  a  householder  and  resident 
in  the  Fourth  Rural  Ward.  And  that  the  certified  copy  vf  the 
collector's  roll  is  the  Returning  officer's  sole  guide  at  the  election 
no  matter  whether  he  knows  it  is  wrong  by  the  assessor's  or  col- 
lector's fnult,  or  has  been  tampered  with  or  falsified  by  the  candi- 
date Benn  or  not.  And  also  that  it  must  govern  if  the  election  ia 
disputed,  unless  fraud  is  shewn  in  the  insertion  of  the  name  in 
question  on  which  the  event  of  the  election  turaed. 

Judgment  given  by  Chbwbtt,  Judge  of  County  Court,  Essex. 

The  certifi^  and  verified  copy  of  the  collector's  roll  is  the  ordi- 
nary guide  for  the  returaing  officer  to  go  by,  and  is  to  facilitate 
the  election,  as  far  as  it  goes,  the  statute  being  directory.  {Heg.  ex 
reL  RUion  v  Perry  et  a«,  I.  U.C.R.  Prac.  240 ;  Rfg,  ex  reL  Charles 
V.  LewiM  j*  MeMakon,  2  U.C.Ch.  R.  171 ;  1  U  C.L.  J.,  70.)  And  in 
this  case  if  the  copy  as  transmitted  by  the  collector  (through  Benn 
as  then  councillor)  had  been  received  by  the  Returaing  officer 
without  alteration,  after  having  been  certified  and  verified,  the 
name  of  Ternan  would  not  have  appeared  upon  it  with  the  letter 
H.  as  a  householder,  (whether  it  was  really  on  the  assessment  and 
collection  rolls  or  not,  in  that  shape^  and  the  Returning  officer 
would  not  have  been  required  to  receive  Teraan's  vote,  unless  ha 
bad  presented  kinkself  for  that  purpose,  having  a  right  to  vote. 
But  Teraan's  name  having  been  surreptitiously  inserted  by  Benn, 
the  candidate  who  had  no  right  to  meddle  with  the  copy  of  tha 
roll  in  that  way — ^though  entmsted  with  it,  to  hand  to  the  col- 
lector. And  the  Returaing  officer  being  told  by  others  and  by 
Benn  himself,  that  he,  though  uuauthorited,  had  so  inserted  and 
entered  it  In  tho  oertified  eopy  of  Che  collector's  roll,  not  as  a  cor^ 
rection  at  the  inscanoe  of  the  coflector,  nor  at  the  instance  of  tha 
returning  officer,  both  of  whom  could  have  done  it  themselves,  t.«. 
the  first  as  collector  if  he  had  left  it  out  or  struck  it  out  by  mis- 
take, and  the  returaing  officer  also  if  he  ateertamed  that  it  was 
righffulfy  on  the  collection  roll,  and  had  been  left  out  of  the  copy 
by  mistako  or  design,  could  have  received  his  vote,  and  in  that  way 
corrected  the  error,  though  perhaps  he  might  have  no  right  to 
enter  his  name  on  the  copy  of  the  roll  as  a  correction,  and  could 
not  have  authorised  Benn  to  do  it  It  does  not,  however,  appear 
that  the  Returaing  Officer  did  ascertain  that  Teraan's  name  was 
on  the  collector's  roll,  or  that  he  was  informed  on  any  proper  and 
reliable  inquiry  that  Teman's  name  being  on  the  collector's  roll 
had  been  left  out  or  was  struck  out  of  the  Returaing  Officer's  eopy 
by  mistake  or  design.  The  Returaing  Officer  then  knew,  if  he  did 
not  before  know,  that  the  copy  must  have  been  oertified  and  veri- 
fied without  Teman's  name,  and  in  that  shape  sent  him  through 
Benn,  and  from  the  statements  of  Benn  when  the  object!  n  to  Ter- 
nan's  vote  wss  made  he  was  then  made  aware  that  the  verified  cop/ 
of  the  roll  had  Yiwn  faUiJied  hy  Benn  the  candidate  for  his  own 
purposes  ;  and  he  was  not  to  know,  and  did  not  knuw  otherwise 
than  that  it  vras  a  name  in  addition  to  those  sent  him  by  the  col- 
lector on  the  copy  of  the  roll,  whether  the  collector  had  left  it  out 
under  misapprehension  or  otherwise ;  and  it  does  not  appear  that 
the  Returniuis  officer  took  the  pains  to  procure  the  copy  of  the  roll 
for  himself  of  the  collector,  or  that  he  swore  to  it,  in  the  shape  it 
was  either  before  or  after  the  objection  was  taken  to  Teman's 
vote. 

If  he,  Teman,  had  a  right  to  vote  and  his  name  was  on  the  col- 
lector's roll,  and  was  left  out  of  ihe  certified  copy  for  the  return, 
iog  officer,  he  could  have  taken  his  vote.  But  if  he  had  no  right 
to  vote,  and  he  knew  it,  the  Returaing  officer  could  neither  him- 
self insert  it,  nor  allow  any  one  else  to  do  so  for  him,  and  particu- 
larly not  a  candidate-nor  use  it  when  told  by  Benn  the  candidate 
that  he  had  inserted  it,  as  that  would  be  the  same  as  if  tho 
Returning  officer  had  impraperly  inserted  it  himself,  and  the  using 
it  under  such  circumstances  made  the  Returaing  officer  a  party  to 
the  improper  alteraUon,  and  was  equivalent  to  Uie  Returaing 
officer's  altering  the  copy  of  the  roll  after  he  had  received  it,  as  he 
by  so  doing  made  U  hie  own  act  when  told  of  it  by  Benn  after  the 
poll  was  opened,  and  still  persisted  in  receiving  Teraan's  vote  at 
the  close  of  the  first  day's  polling — though  he  previously  refused 
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it  Baying  it  was  put  on  the  oopj  of  the  roll  improperly.  Had  he 
put  the  oath  properly  required  to  Ternan,  aud  he  had  sworn  he 
was  a  resident,  it  might  have  justified  the  taking  of  his  vote  and 
freed  the  returning  officer  from  the  risk  of  costs  in  this  [  roceeding 
under  the  circumsitanceB.  But  even  if  the  name  of  Ternan  was  on 
the  collector's  roll,  as  H.  for  householder,  and  had  been  so  previ- 
ously on  the  assessment  roll,  and  had  been  by  the  collector  left  on 
or  pat  on  the  copy  of  the  collector's  roll  for  the  returning  officer, 
and  so  sent  to  the  returning  officer  for  the  purposes  of  election. 
I  thirUk  these  documents  are  only  prima  facie  evidence  of  the 
party's  right  to  Tote,  and  when  it  is  made  out  that  the  name  on 
whioh  the  event  of  the  election  turned  (Teman's  in  this  case,  as 
is  admitted  by  buth  partien)  got  there  in  the  first  instance,  by 
some  accident,  misrepresentation,  or  some  misapprehension  of  the 
assessors  on  the  assessment  roll,  and  was  so  transferred  to  the  Col- 
lectors Roll  and  copy,  it  is  competent  for  the  Judge  to  strike  it 
out,  if  Ternan  bad  no  right  to  vote,  and  that  though  fraud  would 
no  doubt  destroy  the  vote  as  well  as  accident,  mistake,  misrepresen- 
tation or  misapprehension,  it  by  no  means  requires  absolute  fraud 
to  be  proved  for  that  purpose. 

All  the  authorities  shew  that  this  course  has  been  followed  ta  to 
striking  off  voters  for  want  of  qualification,  although  apparently 
placed  in  the  first  instance  on  ail  the  Rolls,  viz :  the  Assessment 
Roll,  Collector's  Roll,  and  copy  of  the  same  documents.  In  this 
case  I  think  it  is  quite  clear  that  John  Ternan  was  neither  a 
Householder,  nor  a  Resident,  (it  is  not  pretended  that  he  was  a 
Freeholder)  within  the  Fourth  Ward  of  the  Township  of  Maid- 
stone, and  whether  bis  name  got  there  by  accident  or  fraud  is  not 
material.  Vide  Reff.  «c  rd.  Wallit  v.  Bottwiek,  2  U.C.L.J.  164.  It 
is  oertun  he  ought  not  to  have  been  inserted  as  a  resident,  and  I 
think  not  as  a  householder,  and  it  must  have  got  in  the  first  in- 
stance on  the  assessment  roll  through  either  accident,  mistake  or 
misapprehension,  and  there  is  strong  ground  for  believing  that  it 
was  put  there  through  misrepresentation  or  fraud — for  which  see 
Jttmes  Devlin's  affiJarit  as  to  his  belief  that  the  assessor  must  hare 
known  that  Ternan  was  not  a  Freeholder  nor  a  Householder,  and 
he,  Devlin,  says  he  knows  he  was  nut  a  resident— particularly  as 
there  is  no  affidavit  put  in  by  the  assessor  to  explain  how  he  came, 
if  he  did  so,  to  enter  the  name  in  the  shape  it  was  entered  without 
the  proper  enquiry  or  authority.    (Stat  16  Vic.  oh.  181,  tec.  18.) 

And  Teman's  own  affidavit  says  he  was  only  told  he  was  a  r«- 
tidmt  householder,  by  others,  when  he  must  have  known  he  was 
neither,  at  all  events  the  simplest  mind  would  know  that  he  was 
not  a  resident  in  the  Fourth  Ward,  but  in  the  Fifth  with  his 
father. 

If  Ternan  had  occupied,  t.  s.  lived,  in  this  small  log  house 
(bnt)  hewn  or  unhewn,  permanently  as  his  ordinary  place  of 
abode,  domicile  or  residence,  even  though  it  was  barely  habitable, 
it  probably  would  not  or  could  not  have  been  examined  into,  whe- 
ther it  had  a  very  perfect  roof,  floor,  door,  or  windows,  or  even 
chimney,  provided  Ternan  was  satisfied  with  it,  as  his  residence 
or  home,  and  it  being  in  the  fourth  Ward,  I  should  have  held 
without  hesitation,  in  that  oase,  that  he  was  a  resident  house- 
holder. 

See.  distinction  between  owner  and  occupant — 16  Via  ch.  181, 
see.  10.  A  Bendent  owner  as  a  Fretholder  may  toU  without  living 
in  his  house ;  but  a  householder  must  reside  in  the  house,  as  a 
housekeeper  or  occupant 

As  to  the  Returning  Officer,  Patrick  McMahon,  had  it  not  been 
for  what  occurred  at  the  polling— by  B<*nn'8  telling  him  that  he 
had  put  in  Teman's  name  in  the  certified  and  verified  copy  of 
Collector's  Roll,  sent  him  through  Benn  by  the  Collector — and  the 
name  had  appeared  on  it  without  objection,  or  without  his  being 
informed  how  it  came  there,  he  might  perhaps  have  been  held  ex- 
cused. But  as  it  is,  he  made  what  Benn  did  (wrongfhlly  and  cor- 
ruptly) his  own  act,  by  adopting  it  after  Benn  said  he  had  him- 
self inserted  it  And  after  the  copy  had  been  delivered  to  liim 
and  after  first  refusing  Teman's  vote,  on  that  account,  he  does 
not  state  in  his  affidavit  that  he  took  it  then  because  it  was  on 
the  Collector's  Roll  and  ought  to  be  on  the  Copy,  he,  Ternan, 
having  a  right  to  rote,  an  i  that  he  had  first  ascertained  the  fact 
hy  due  enquiry.  He  evidently  lent  himself  to  give  Benn  the  ma- 
jority by  receiving  Teman's  vote,  under  the  circumstances  to 
make  a  pretended  equality  of  TOtes,  and  then  added  his  own  rote 


to  complete  Benn's  majority,  showing  that  sort  of  improper  con- 
duct and  partiality,  which  must  subject  him  to  the  payment  of 
costs,  as  well  as  Benn.  Vide  Reg  ex  rel.  Dundaa  v.  liUei,  1 
Cham.  Rep.  198,  and  1  U.  C.  L.  J.  48-49. 

He  puts  in  affidavits  in  which  he  says  the  collector  gave  him 
the  copy  of  the  Roll,  and  that  Ternan's  name  »(u  on  it — when  de- 
livered to  him,  and  that  no  name  was  placed  on  it  after  it  came 
into  his  hands,  avoidimg  etatmg  the  facts  that  Benn  brought  it  to 
him,  that  Teman's  name  appeared  first  trosetd  out  ^nd  then  re- 
inserted in  a  different  handwriting— that  on  objection  at  the  poll- 
ing Benn  told  him  he  had  inserted  it  himself,  which  must  have 
taken  place  after  the  Collector  handed  it  to  Benn,  and  brfore  Benn 
(delivered  it  to  McMahon  the  Retuming  Officer — which  is  the 
grossest  eva  don  or' the  truth,  though  seemingly  true,  and  shews 
also  that  he  willingly  lent  himself  to  the  fraud  to  serve  Benn. 

And  Benn's  own  affidavit  is  an  evasion  of  the  same  kind.  Had 
the  Returning  Officer  really  been  in  doubt  as  to  whether  Ternan 
was  a  rvsident  householder,  and  wished  to  aot  impartially  and 
fairly,  and  did  not  know  what  to  do  when  objected  to  by  the  can- 
didate as  voter,  he  should  have  tendered  the  proper  oaths  to 
Teman,  8  U.  C.  L.  J.  90 — Reg.  ex  rel  Oordanier  v.  Perry  and 
Huffman,  but  it  is  probable  it  was  well  understood  how  it  was,  at 
the  time  Ternan  finally  voted,  as  his  present  affidarit  avoids  this 
point,  by  saying  he  was  so  informed  by  others.  The  collector, 
Moran's  two  affidavits  shew  how  Ternan's  name  was  on  the  Col- 
lector's Roll  and  copy  of  it  Aud  that  he  struck  it  out  before  send- 
ing it  by  Benn  to  the  Retuming  officer,  without  Teman's  name  on 
it;  cormboratiog  the  fact  that  Benn  must  have  inbcrted  it  before 
the  Returning  Officer  received  it  before  (he  opening  of  the  poll, 
and  of  which  insertion  he  was  informed  by  Benn  before  he  re- 
ceived Teman's  Tote  which  is  confirmed  by  other  affidarits. 

John  Benn  knew  Ternan  workfd  on  the  lot  before  the  Council 
met  for  correcting  rolls,  and  that  he  worked  there  before  and  af- 
ter that  time.  He  does  not«>ay  he  worked  there  at  the  time  of  the 
election,  or  that  he  then  had  a  house  on  it  of  logs,  or  thnt  it  was 
otherwise  habitable,  or  that  he  resided  on  the  lot  or  in  the  partly 
furnbhed  log  erection,  or  in  the  fourth  Ward,  but  apparently  he 
went  in  the  affidavit  as  far  as  he  could,  and  if  the  facts  are  really 
more  favorable,  it  is  to  be  presumed  that  as  he  worked  there,  he 
would  have  stated  it  if  he  knew  it  to  be  so. 

The  sul^ecting  the  Returning  Oflicer  to  costs,  is  not  because 
that  Teman's  mame  might  not  have  been  on  ihe  original  collec- 
tor's roll,  but  because  he  was  so  willing  to  lend  himself  to  Benn's 
purposes,  that  he  would  not  take  the  trouble  or  ordinary  precau- 
tion to  ascertain  how  the  facts  really  were  ;  and  a  though  Benn 
told  him  that  he,  Benn,  put  Teman's  name  in  the  Retuming 
Officer's  copy  of  the  Collector's  Roll,  still  he  preferred  taking 
Teman's  vote,  and  adding  his  own  vote  to  make  a  uiajurity,  in 
favor  of  Benn,  though  objected  to,  and  at  first  refused  by  himaelf| 
without  even  enquiring  as  to  Tiemao's  qualifications  as  a  resident 
or  a  householder,  by  oath,  or  otherwise,  by  which  he  would  have 
avoided  costs  or  the  risk  of  costs — as  Ternan  could  not  have 
swom  to  his  qualification  further  than  he  has  done  in  his  affidavit 

here. 

Therefore  striking  off  Teman's  Tote,  and  the  Retuming  Officer's 
vote  I  adjudge  that  Totten  should  have  been  declared  elected,  aikd 
that  Benn  was  not  duly  elected,  and  that  Tottt-n  do  take  Benn's 
place  as  Councillor  for  the  fourth  rural  Ward  of  Maidstone,  and 
that  Benn  be  forejudged  and  excluded,  &o.,  and  that  he  do  not  in- 
terfnre  with  the  said  office.  And  that  Benn,  and  McMahon,  the 
Retuming  officer,  pay  the  costs  of  the  Relator,  incurred  in  the 
proceedings  in  the  premises. 


GENERAL    CORRESPONDENCE. 


To  the  Editors  of  the  Law  Journal, 

London,  October  24th,  1858. 
GiNTLBiiiN, — I  have  heen  consulted  as  to  the  steps  which 
will   be  neoesSttry  after  Ist  December  next  to  effect  the  sepa- 
ration of  a  junior  township  from  a  Union  of  Townships,  and 
upon  reference  to  section  28  of  the  New  Municipal  Act,  find 
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hese  words, — '*  When  a  junior  township  of  an  incorporated 
Union  of  Townships  has  one  hundred  freeholders  and  house- 
holders on  the  assessment  roll  as  last  finally  revised,  and 
passed,  such  Township  shell  upon  the  first  day  of  January 
then  next,  thereafter  become  separated  from  the  Union.' 
What  I  want  to  know  from  you  gentlemen  is,  whether  in  your 
opinion  any  proclamation  or  other  act  of  the  Executive  Qo. 
vernment  is  necessary  in  aid  of  this  section  ?  I  cannot  see 
that  there  ie,  bat  would  feel  more  confident  if  I  had  your 

opinion. 

A  Subscribes. 


[The  Assessment  rolls  of  each  municipality  are  required  to 
be  finally  revised  before  the  Ist  day  of  June  in  every  year. 
(16  Vic.  cap.  1^2,  sec.  30).  When  a  junior  Township  of  an 
incorporated  Union  of  Townships,  has  in  any  year  according 
to  the  assessment  roll  so  revised,  one  hundred  resident  house- 
holders and  freeholders,  "  such  Township  shall  upon  the  first 
day  of  January  next  tbereafler,  become  separated  from  the 
Union."  Nothing  can  be  to  our  minds  more  clear.  When  a 
cerr4iin  event  takes  place  it  is  declared  that  a  certain  other 
event  contingent  thereon  shall  also  take  place.  In  our 
opinion,  when  according  to  the  assessment  roll  as  last  finally 
revised  and  passed,  a  Township  of  a  Union  is  found  to  contain 
the  requisite  population ;  the  separation  takes  place  on  let  of 
January  next  thereafter,  by  operation  of  law,  and  therefore 
that  no  proclamation  is  necessary. — Fds.  L.  J.] 
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C.P. 


May  26, 


GOKBT  y.   HlLl. 
Private  way — Obairuetian — Right  of  Action, 

If  A  having  the  use  of  a  private  way,  is  injured  by  an  obstruo- 
tioD  plaoed  in  it  by  B.,  it  is  no  answer  in  an  action  by  A.  against 
B.  for  the  damage  incurred,  that  the  obstruction  was  plaoed  there 
with  the  consent  of  the  owner  of  the  land. 

Per  Willis,  J.,  the  declaration  must  avow  that  the  defendant 
knew  that  the  plaintiff  was  likely  to  use  the  road. 


C.  P.       MsTOALf  XT  AL  Y.  Thb  L.  &  B.  &  S.  C.  R.  Go.    May  24. 
Carriers — Felony  by  Carriers*  servants — Evidence  of. 

In  support  of  the  affirmation  of  an  issue,  whether  or  not  there 
had  been  felony  by  the  servants  of  a  Rdlway  Company,  it  was 
shewn  that  a  box  ountaining  jewellery  was  given  into  the  custody 
of  one  of  tne  Company's  servants  at  one  of  their  stations,  and  ue* 
livered  by  one  of  the  Company's  servants  at  its  piaee  of  destination, 
where  on  being  opened  it  was  found  that  the  jewellery  had  been 
abstracted 

Beld,  no  evidence  to  go  to  a  jury. 


Q.  B.  Pbbbtov  ▼.  Pebks»  May  22. 

Evidence  admitsabU  to  explain,  not  to  contradict  record — General 

verdieL 

In  an  action  for  an  illegal  distress  the  tenant  recovered  a  gene- 
ral verdict  against  the  broker,  an<i  it  was  so  entered  upoathe  record. 
In  an  action  brought  by  the  broker  against  his  employer,  to  in- 
demnify bim  for  his  costs  and  expenses  in  the  former  action. 

Hfld,  that  evidence  might  be  given  to  explain  the  record  in  the 
former  action,  and  to  show  that  the  substantial  damages  were  in 
fact  given  upon  one  of  the  counts  of  the  declaration. 


Q.  B. 


BinncLPH  V.  Lxvs,  bt  al. 
WUl  of  lande-^DefauU  of  iasue— Shifting  claute. 

A  testator  devised  real  estate  to  his  nephew  A.  for  life,  with  re- 
mainder to  trustees  to  preserve  contingent  uses,  with  remainder  to 
the  first  and  other  sons  of  A.  in  tail  male  and  for  default  of  such 
issue  with  similar  remainders  to  his  nephews  B.,  C,  &  D.  for  their 
respective  lives,  and  th«r  first  and  other  sons  in  tail  male  respec- 
tively, and  for  default  of  such  issue  with  similar  remainders  to  his 
sisters  X.  and  Y.  A  shifting  clause  provided  that  if  any  of  the 
daughters  of  his  nephews  should  become  a  nun  the  uses  limited  to 
such  daughter  should  cease,  and  the  person  next  in  reversion  to 
take  according  to  the  aforesaid  limitations,  should  hold  the  estates 
as  he  would  have  b«en  entitled  to  hold  them  in  case  the  person  so 
becoming  a  nun  had  been  dead  without  issue  of  her  body. 

Beld,  that  the  shifting  clause  out  down  the  limitations  to  the 
daughters  of  the  nephews  into  estates  taiU 


G.  P.  Mbtcaw  XT  AL  V.  The  L.  &  B.  &  S.  G.  R.  Go.  May  26. 
Bailment  to  earriere—^oint  bailment  of  separate  property. 
Goods,  some  of  which  belong  to  A.  and  some  to  B.  ire  delivered 
byC.  on  behalf  of  A.  and  B.  to  common  carriers  to  be  carried  from 
one  place  to  another.  The  goods  being  lost,  an  action  against  the 
carriers  for  the  loss  is  properly  brought  by  A.  and  B.  jointly. 


EX.  HoGO  V.  Wabd.  May  26. 

Constable^Power  to  arrest  on  charge  of  fdony  ^  Reasonableness  of 

charge, 

A  police  constable  is  not  justified  in  arresting  without  a  warrant 
a  person  charged  with  felony  by  another,  unless  the  charge  be  rea- 
sonable. 

Qucere,  as  to  whether  the  question  of  the  reasonableness  of  the 
charge  ought  to  be  decided  by  the  judge  or  the  jury. 


Q.  B.        Bbitibh  Empibb  Sbippibo  Co.  v.  Soambs  bt  al. 
Lien  of  shipwright  for  repairs^  Dock  hire  during  detainer. 
A  shipwright  has  a  lien  upon  a  ship  fbr  repairs,  but  he  is  not 
justified  in  deuining  the  vessel  to  enforce  payment  of  dock  hire 
accrued  due  after  the  r^airs  are  completed  where  there  is  no 
special  contract  to  that  effect. 


EX.  BuLHAM  V.  Mbaes.  May  28. 

Pradtcf— CommtNtMi  to  examine  witnssees  abroad —  Direction  m 

order  as  to  place  and  time  of  exawunation. 

An  order  for  a  commission  to  examine  witnesses  upon  iatemga* 
tones  in  the  United  States  of  America,  directed  that  the  interroga'^ 
t(«ries  should  be  exhibited  to  the  witnesses  in  the  City  of  Sobeneo- 
tady  in  the  State  of  New  York,  and  ordered  that  the  commianoB 
should  be  returned  in  England  on  or  before  the  1st  of  March,  1848. 

Beld,  that  the  order  was  sufficiently  specific  as  to  the  place 
where,  and  the  time  when,  the  oommisalon  was  to  be  exeouted. 


EX. 


Priob  t.  Pbiob  bt  al. 

Will — Revocation, , 


Jfry22,24. 


A  will  was  written  on  one  sheet  of  paper  with  two  leaves  and  four 
p^ges,  and  was  executed  in  this  form :  **  and  in  witness  thereof 
I  have  to  this  my  last  will  and  testament,  contained  in  four  pages, 
set  my  hand  and  seal,  that  is  to  say  to  the  first  three  pages  thereof 
I  have  set  my  hand,  and  to  the  last  page  haye  set  my  hand  and 
»eal,  this,  &c.,"  and  was  signed  and  sealed  by  Charles  Price,  the 
testator;  the  attestation  stated  the  instrumont  to  be  ** signed, 
sealed,  and  published^"  and  the  testator  in  order  to  revoke  it  tore 
off  the  seal,  tearing  off  with  the  seal  the  letters  **  ral,"  being  the 
final  letters  of  the  word  "  funeral." 

Beld,  that  this  was  a  sufficient  tearing  within  the  7  William  lY. 
and  I  Vict.  chap.  26,  sec.  20 ;  and  that  the  act  having  been  done 
animo  revocandi,  the  will  was  thereby  revoked. 
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EX.  Baeton  y.  Qaimbb.  Jun$  4. 

Ineffectual  transfer  of  railway  debentures — Siffht  to  retain  the 

documents, 

A.  wishing  to  give  the  defendant  tsertain  railway  debentnres, 
handed  them  over  to  her  but  the  gift  wae  ineffeotoal,  the  necessary 
formaUties  not  Laving  been  oomplied  nith. 

Held,  that  the  defendant  nevertheless  had  a  right  to  retain  the 
dooaments  against  the  personal  representatives  of  the  deceased. 


EX.  BAimnT  y.  Allen.  May  29. 

Slander —  Words  actionable  without  special  damage. 

It  is  not  actionable  to  call  a  man  a  **  blackleg,'*  for  the  meaning 
of  the  word  is  for  the  Court,  and  it  does  not  impute  an  indiotable 
offence.  (Per  Pollock,  C.B.,  and  Watson,  B.) 

It  is  actionable  to  call  a  man  a  ** blackleg"  if  the  persons  who 
hear  it  understand  it  to  impute  an  indictable  offence.  (Per  Mab- 
TiM  and  Bramwbll,  B.B.) 


Q.  B.  Smith  v.  Smith.  May  28. 

Joint  and  several  promissory  note — Several  ItahUity. 
Where  A.,  B.  snd  C.  make  a  joint  and  several  promissory  note 
to  Z.  and  A.,  an  action  by  Z.  and  A.  is  maintained  against  B.  on 
bis  several  liability  on  the  ni »te,  and  a  plea  that  th«  note  was  joint, 
and  that  A.  is  liable  to  contribution  is  bad. 


Q.  B.  Db  Potbomiee  y.  Ds  Mattos.  May  28. 

Equitable  replication — Assignment  of  Jr tight  —  Action  by  assignees, 
— Release  by  and  payment  to  assignor  after  notice  in  fraud  of  assignee 

In  an  action  on  a  charter  party  for  freight  the  defendant  pleaded 
several  pleas  of  discharge  by  end  of  payment  to  the  plaintiff. 

Beld,  good  answers  by  way  of  equitable  replication  undi  r  sec. 
85  of  the  C.  L.  P.  Act,  1854,  to  the  discharge  and  payment  that 
they  were  made  after  an  assignment  of  the  ship  and  freight  to  S. 
and  notice  thereof  to  the  defendant  and  in  fraud  of  S.  the  real 
plaintiff.  


Q.  B. 


May  28. 


JiTRT  y.  Baekbe. 
Promissory  note — Added  Words, 
f  A  promissory  note,  in  addition  to  the  ordinary  form,  contained 
the  words  "  as  per  memorandum  of  agreement."    The  agreement 
was  shown  to  be  unconditional. 
Held,  that  the  nou  was  a  good  negotiable  note. 


Re  Alveed  Cox  and  Joseph  Hopgood.  June  7. 

Arbitration — Agreement  to  refer  future  disputes — Power  of  Judge  to 

appoint  arbitrator. 
Semble.    The  Court  or  a  Judge  has  no  power  to  appoint  an  arbi- 
trator under  a  clause  in  an  agreement  to  refer  all  matters  in  dis- 
pute to  arbitratiotty  when  there  is  no  suit  or  arbltmUon  aotnally 

pending.  _«___««. 

> 
G.  P.  Cbeaeini  y.  Boeeahx.  June  9. 

Fraetiee^Motion  to  Court  after  refusal  at  Chambers — Affidavit, 
When  a  JuJge  at  Chamb«>r8  declines  to  make  any  order,  the 
party  dissatisfied,  in  moving  the  Court  afterwards  for  the  same 
purpoee,  is  not  confined  to  the  same  affidavits;  but  may  use  fresh 
ones,  supplying  any  omissions  which  may  have  occasioned  the  re- 
fusal at  Chambers ;  although  on  a  motion  to  the  Court  to  reverse 
or  rescind  an  order  made  at  Chambers,  the  pErty  moving  is  con- 
fined to  the  same  materials. 


Q.  B.    Haiob  y.  Quaedian  or  Noetr  BEymLST  Union. 

Corporation-^CotUract  not  under  SeaL 
Where  the  corporation  of  the  guardians  of  a  Union  employed 
by  resolution  an  accountant  to  investigate  their  books  and  ac- 
counts, which  had  become  wrong  in  consequence  of  the  embessle- 
ment  of  their  clerk. 

ffeld^  that  the  accountant  could  recover  for  work  done  under 
the  resolution,  although  it  was  not  under  seal. 


CHANCERY. 

V.  C.  K.  Geat  y.  Dowman.  May  24. 

Husband  and  Wife — Separate  estate — MortgagS'Stoneration  of 
husband's  eatate-^^Suretyship  of  huband — Parol  evidence. 

Where  a  married  woman  borows  money  for  the  use  of  another 
person,  and  her  husband  joins  with  her  in  giving  a  security  on 
her  separate  estate,  and  covenants  to  p4y  the  money  borrowed ; 
he  IS  a  surety  for  her,  and  her  estate  is  liable  to  exonerate  him  in 
case  he  is  called  upon  to  pay. 

Where  a  married  woman  mortgages  her  separate  estate,  her 
husband  being  a  party  to  the  deed,  and  thereby  covenants  to  pay 
the  money,  parol  evidence  is  admissible  to  show  the  true  nature 
of  the  transaction. 


REVIEW. 


The  Common  Law  Pracedurb  Act,  1856 ;  The  Cocntt  Courts 
Procedure  Act,  1856 ;  and  the  New  Rules  or  Courts. 
With  Notes  of  all  decidei  Cases  directly  explaining  or 
otherwise  elucidating  the  Statues  and  Rules  :  together  with 
an  Appendix  containing  the  Common  Law  Procedure  Acts 
of  1857.  By  Robert  A.  Harrison,  Esq.,  Barrister-at-Law, 
Toronto :  Maclear  &  Co.     1858. 

As  a  genera]  rule,  neither  colonial  nor  foreign  law  tn^a- 
tises  are  reviewed  in  this  journal,  for  such  space  in  our 
columns  as  is  available  for  the  purpose  of  noticing  new  works 
is  fully  engrossed  by  authors  who  register  at  Stationers- hall. 
Occasionally,  however,  we  find  among  books  sent  to  us  from 
abroad  some  with  peculiar  claims  upon  our  consideration,  and 
the  one  of  which  we  are  about  to  give  a  short  account  appears 
to  fall  within  this  class  ;  because  it  explains  a  system  of  prac- 
tice now  in  force  in  one  of  the  most  important  of  our  colonies, 
which  was  avowedly  taken  from  our  own  successful  Common 
Law  Pntcedure  Acts  of  1852  and  1854. 

Mr.  Harritton's  title  page  is  so  comprehensive  that  little  fur- 
ther explanation  of  the  nature  and  contents  of  his  work  is  re- 
quired. The  book  is  of  that  class  so  well  known  in  this 
country — a  statute  running  its  meandering  course  at  the  top 
of  the  page,  with  practical  notes  at  the  bottom.  Such  produc- 
tions are  extremely  numerous,  for  they  are  a  species  of  ad- 
venture attractive  alike  to  the  publisher  and  the  writer.  If  issued 
sufficiently  early  afVer  the  close  of  a  session,  an  annotated  edi- 
tion of  a  statute  is  sure  to  sell,  whatever  may  be  its  amount  of 
merit ;  and  the  oommentor  must  be  dull  indeed,  who  cannot 
find  something  to  say  to  please  himself  when  no  one  can  con- 
tradict him  till  what  he  has  said  is  forgotten. 

But  though  Mr.  Harrison's  work  is  in  outward  appearance 
little  more  than  several  of  such  statutes  **  with  notes  "  bound 
up  together,  it  is  when  closely  examined  by  no  means  of  an 
ephemeral  character.  It  was  not  hurriedly  put  together  a  few 
weeks  after  the  statutes  passed,  but  it  is  the  fruit  of  a  careful 
consideration  of  their  provisions,  and  of  the  effect  of  the  nume- 
rous oases  decided  upon  them,  or  upon  the  analogous  clauses  in 
the  English  Acts.  Mr.  Hamsim's  work  is,  in  fact,  a  full  **  Prac- 
tice "  for  the  Upper  Canadian  Courts,  including  the  county 
courts  of  the  colony ;  and,  though  for  our  own  use  we  should 
prefer  the  fi)rm  of  a  continuous  exposition  of  the  course  of 
the  Courts,  after  the  manner  of  our  own  "  Chitty's  Archbuld," 
it  is  but  justice  to  say,  that  no  pains  has  been  spared  to  make 
the  notes  as  full  and  practical  as  possible,  and  that  the  annotor 
tor  appears  thoroughly  to  understand  his  text,  and  to  be 
remarkably  well  up  in  the  law  of  the  mother  country.  We 
were  prepossessed  in  finvour  of  the  author  by  his  pi  eface,  con- 
taining some  just  remarks  upon  the  proper  use  to  be  made  of 
ctues,  which  show  that  he  has  thought  much  more  upon  the 
subject  than  man^r  of  our  own  writers,  who  string  together 
decision  after  decision,  and  point  with  triumph  to  the  undigest- 
ed heap. 

'*No  case,''  says  Mr.  Harrison,  ''whether  early  or  late, 
should,  if  possible,  be  viewed  otherwise  than  as  controlled  by 
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some  governiDg  prinoiple,  In  matterB  of  praotice,  oenaiD 
principles  may  be  discovered  which  are  of  intriDsic  value  as 
the  key-nutes  of  a  great  variety  of  cases.  When  it  is  laid  down 
in  general  terms,  that  he  who  endeavoars  to  upset  an  opp<»- 
nent  upon  some  ground  of  irregularity  mast  be  strictly  regular 
himself,  we  have  before  us  a  principle  applicable  to  every  case 
of  irregularity.  When  we  are  infurmea  that  the  law  favours 
the  lil^rty  of  the  subject,  we  reasonably  conclude  that,  in  a 
proceeding  to  restrain  the  subject  of  that  liberty,  there  must 
DC  no  irregularity.  When  the  Court  sets  aside  an  arrest,  be- 
cause the  affidavit  to  hold  to  bail  does  not  state  that  the  debt 
is  *  due,'  we  know  that  it  is  set  aside,  not  merely  because  there 
is  an  authority  in  point,  but  because  that  authority  is  consist- 
ent with  reason,  and  accords  with  the  general  principle  that 
the  liberty  of  the  subject  is  to  be  favoured.  The  Court,  in  ef- 
fect, decides  that  the  affidavit  omits  to  make  out  a  good  case 
for  depriving  the  subject  of  his  liberty." 

In  the  above  remarks  we  thoroughly  agree ;  and  they  art 
equally  true  whether  we  have  to  do  with  English  or  colonial 
practice.  And  in  connection  with  this  classification  of  cases 
we  may  take  occasion  to  observe,  that  in  our  opinion  a  great 
boon  would  be  confered  on  practitioners  who  throng  "judges' 
chambers  "  either  in  London  or  Toronto,  by  compiling  for  their 
use  a  manual  of  Prineipla  of  practice  (of  which  many  could 
be  deduced  out  of  the  chaos  of  decisions,  some  on  the  existing 
and  others  on  the  ancient  practice,  by  a  clear-headed  lawyer, 
such  as  Mr.  Harrison,)  copiously  illustrated  by  examples 
of  the  way  in  which  they  are  applied  in  the  ordinary 
proceedings  which  are  there  carried  on.  Such  canons 
would  be  numerically  small  and  easily  recollected,  while 
they  would  supply  the  place  of  fresh  decisions  upon 
chamber  practice,  which,  now  that  special  demurrers  are  no 
more,  selaom  find  their  way  into  the  reports.  To  take  as  an 
example,  the  rule  referred  to  in  the  above  extract  with  regard 
to  irregularity.  Many  gordian  knots  would  be  loosed  by  the 
strict  adherence  to  this  principle,  one  phase  of  which  is  em- 
bodied in  the  General  Rules  of  Practice  issued  in  Hilary 
Term,  1853,  for  English  Courts ;  and  also  (as  we  learn  fn^i 
Mr.  llarrison) — and  in  the  very  same  terms — in  those  issued 
in  1856  by  the  Canadian  authorites  (see  pp.  640,  641). 

Most  of  the  canons  or  principles  on  which  our  own  system 
of  practice  is  built,  are  equally  apparent  in  that  for  Canada, 
carefully  adapted  as  it  has  been  from  the  Imperial  model.  The 
discrepancies  are  j^nerally  such  as  are  rendered  needful  by 
the  different  localities  in  which  the  two  systems  are  to  be 
worked.  To  enlarge  upon  these  would  make  a  greater  demand 
than  would  be  justifiable  on  the  patience  of  our  readers,  nor 
would  such  a  comparison  tend  much  to  their  edification. 
What  would  the  dignified  and  upright  Masters  of  our  Courts 
say  to  that  provision  by  which  their  Canadian  brethren  (whose 
official  appellation  is  that  of  deputy-clerks  of  the  Crown  and 
Pleas)  are  made  liable  to  pay  out  of  their  own  pockets  the  costs 
of  revising  their  taxation  of  costs,  and  of  the  application  for 
such  reviewal,  in  all  cases  where,  *'  in  the  opinion  of  the  Court 
or  judge,  on  the  affidavits  and  hearing  the  parties,  the  deputv- 
derks  have  been  guilty  of  gross  negligence,  or  of  willfully  tak- 
ing fees  or  charges  for  services,  or  disbursements,  larger  or 
other  than  those  sanctioned  by  the  rules  and  practice  of  the 
Court."  It  is  true,  that  with  regard  to  the  corrupt  taking  ol 
fees  and  emoluments,  our  Masters  are  under  the  general  pro- 
vision against  such  misconduct  contained  in  the  1  Vict.  c.  30, 
by  which  those  officers  were  established  on  their  present  foot- 
ing ;  but  the  clause  in  the  Canadian  Commi  n  Law  Procedure 
Act  above  referred  to,  seems  aimed  at  a  state  of  things  which 
could  scarcely  exist  in  the  mother  country,  and  for  which  there 
is  assuredly  no  need  for  direct  legislation  ;  while  its  appear- 
ance is  (as  Mr.  Harrison  observes) .''  to  some  extent  evioence 
that  the  vils  of  hasty  and  ill-judged  taxations  by  deputy- 
clerks  have  not  been  unknown  to  the  courts"  of  Upper 
Canada. — SolicUort*  /tfumo^  London^  EagUxnd, 


The  Great  Republic  MoNrHLr. — This  is  the  name  of  a  new 
illustrate«l  magaiine  announced  by  Messrs.  Oaksmith  &  Co., 
112  &  114  William  Street,  New  York.  It  is  to  be  issued  in 
the  place  of  ''  Emerson's  Magaiine  and  Putnam's  Monthly." 
The  range  of  articles  promised  is  a  wide  one,  covering  among 
other  grounds.  Essays,  Sketches,  Humorous  Tales,  Suiries, 
Historical  Incidents,  Reviews,  Critiques,  Biographies,  Scien- 
tific Articles,  Travels,  Table  Talk,  Dramas,  Poems,  Ballads, 
Stanias,  Sonnets,  Music,  Correspondence,  Gossip,  &c.,  k^. 
It  is  to  be  profusely  illustrated.  The  names  of  several  distin- 
guished  authors  and  popular  writers  are  given  as  contributors. 
Each  number  is  to  contain  an  original  piece  of  music  composed 
expresalv  for  the  work.  There  will  be  two  volumes  a  year  of 
about  700  royal  octavo  pages  each,  commencing  in  January 
and  July,  and  ending  in  June  and  December  respectively, 
making  six  numbers  to  each  volume,  and  twelve  numbers  to 
each  year.  Subscriptions  may  commence  at  any  time.  The 
terms  are  as  follows : — 

Single  copies,  25c. ;  Subsoription,  1  copy  one  year,  sent  by  mail, 
$8 ;  Clubs,  2  copies,  one  year,  $5 ;  Clubs,  8  copies,  one  year,  $7 ; 
Clubs,  4  copies,  one  year,  $9;  Clubs,  6  copies,  one  year,  $10. 
And  all  additional  copies,  over  five,  at  the  rate  of  $*2  each,  if  sent 
to  the  same  Club.  Clubs  may  be  fo-med  at  different  Post-Offices. 
All  subscriptions  munt  be  paid  in  advance.  Preoiium  Subscriptions, 
entitling  the  subscribers  to  the  magasine  for  one  year,  and  to  their 
ohoioe  of  either  of  the  publishers  two  well  known  great  steel  en- 
gravings, entitled  <*  The  Last  Supper,"  and  *'  The  City  of  the 
Great  King  "    Four  Dollars. 

Canadian  subscribers  are  required  to  remit  36  cents  each, 
in  addition  to  subscription  to  prepay  postage  to  the  time. 

The  first  number  it  is  expected  will  be  issued  on  or  about 
1st  December  next. 


APPOINTMENTS    TO    OFFICE.    &C. 


COUNTY  CROWN  ATTORNBT. 

HUaH  RICHARDSON,  Xpqutr^  BarriatoMtt-Law,  to  be  Ooimty  Attoniej  fat  ths 
Cuanty  ofOxftjrd.— (Oawtted,  Octobifr  2, 186S.) 

SURROGATE  OLBRK. 

CBARLRS  FirasaiBBO^,  of  tlMt  CItj  o(  Tnrooto,  Btqnlre,  BwTMrr«t-Uw.  to  \m 
Sorragftta  Cl«rk  and«r  tbo  Btatut*  22  Vie.  ctp  es.— ^Qaaettad  Octubar  9, 1868. 

QUKKN*8  GuUiXSBU 

SBCKBR  BROUGH.  oTO^rMMto  R«ll,  BMinim,  BMriat«r«t-Uw,  to  be  a  Qnem** 
Oounml  fiv  tbM  pwt  of  tbis  ProTlnoo  oaUod  Uppor  Cftn^da.— iOsMtied,  Oeiobar 
8, 1868,) 

OORONBR& 

JOHN  LTZAR9  LIZARS,  Biqnira.  AmocUtv  Coroner  fbr  the  United  Cbontlee  of 

Huron  aod  Bmoe.— (Oaietted.  October  2. 1868.) 
DAVID  TUCKBK,  Iteqiiln*.  B1.D„  AaeoeUte  Oorooer  Ibr  tbe  CoantyofOntnrlQu— 

(Ouetted,  Oetolwr  2. 1868.) 
W1L<JaM  8  SCOTT,  Eeqnire^  Burgeon,  AseocUte  Coroner  Ibr  the  United  Coon- 

tkM  of  Honm  and  Brno». 
JAMBS  M.  SMITH,  KMiutre,  M.D.,  AModato  Coroner  for  the  CovatT  of  Kent.— 

(GMaottMl,  October  9, 1868.) 
RICHARD  COKRIG^N,  Bnqnliv,  Aesodate  Coroner,  Cnuntr  ofHaetlnce. 
OHOKOB  SOUTH  WICK.  Keqairv.  M.D,  Aaendat*  Cbroner,  Conn  ty  of  Stein. 
CHARLKS  LKWId,  Batoire,  Aewwiat>e  Ooronar,  County  of  Ozted.— (Uaaetted. 

Oetober  28, 1868.)  ^  ' 

NOTARIES  rUBLIC. 

WILLTAM  AIRD  ROSS,  of  thn  City  of  Ottawa,  Attorney-at>Law,  to  bea  Kotarr 
Public  In  Upper  Cknada.— (Gasetted  October  3, 1868  ) 

WILLIAM  MoNAIKN  SHaW,  of  Fwth,BBquii«,  BarrMer^lAw.tobeaKotuy 

Puhlle  In  Upper  Canadc 
VAUCBLLUSXKiiMBIB.  of  (he  City  of  roranto^  Attomey-at-Law,  to  be  a  Notnrr 

Public  in  UMMr  Canada. 
JOHN  UUlt;inS0.>i  BiSr«N,  of  Newmarket,  Beqnire.  to  be  a  Notary  Public  in 

Upper  aui4da.'-<Gaa«tted,  Octobitr  28, 1868.) 

RKTUKNING  OFflCER. 

DONALD  ROSS  MoPHBRSON,  Bequlre,  to  be  Betnmlnc  Officer  far  the  VUlaM  of 
Bmbro.— (Gaaetted,  October,  2, 1868.)  ^ 


TO    CORRESPONDENTS. 


Otto  Klor.— Under ''DItMou  OnurtaJ* 
A  SoBttoaiB  1.— Under  *«Gvn«)ral  Oorraepnudence." 
J,  R.  C,  Roeheeter,  N.Yw— WIU  aaawer  you  by  malL 
A.  STOi>BiiT.^Ton  are  right 
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DIARY    FOR    DECEMBER. 


8.  WadDMday 
0.  TbofwUy^ 

12.  SUNDAY.. 

14.  TuidAT.... 

19.  SUNDAY.. 

SI.  TiMsda7..M 

25.  Saturday... 

».  SUNDAY... 

27.  HoD<lAy..». 


LMt  day  for  Notlea  of  Trial,  Goonty  Ooort. 

SIttiBgi  Oonit  of  £mMr  aad  AppeaL 

3rd  Simdaif  in  AduenL 

Qnartar  BwiIdm  and  Ooonty  OuaxL 

4ih  Siatdag  t»  Advent. 

8t.TlioiaM. 

OfflUMTMAB  DAT. 

U(  Awiday  q/far  CfcrWwttt. 
St.  John  KTaogellst. 
iBBOOMlttf  D^y. 


"  TO  OOBKBSPONDSNTS."— &e  2xui  ilv«- 


IMFOBTANT  BUBINISB  NOTICB. 

AnontlMfieMaiito  CteiVDfr<eeM'«^MfoJbitriia<arcfY»ue<eed<0  9«m<Mft^ 
oU  our  pott  due  aooountt  have  been  plaeed  in  the  hands  qf  Mutn.  BaJtttm  fit  Ardagh, 
JltoriMyt,  Bmrria,foredBeotio»:  md  ttoton^a  ^woiiyl  rytftfaiicw  loikmwa 
iavecottt. 

niawUhffrmtfdtieUmM(hat(k€l^^pri«ion  ha» adopted ihia  eonrts;  buttke^ 
ham  been  oompdkd  to  do  to  in  order  to  maJbk  tktan  to  meet  their  current  expeneeej 
^ehieh  art  wry  heavy. 

Now  that  the  ue^fulneu  qftheJmamal  iseoaeneroBy  admitted^  U  %oo%dd  naibe  wt- 
reaeonoMe  to  expect  that  the  F^ifation  and  Oficert  <^  the  Omrtt  tootOd  acoord  U  a 
liberal  tupport,  instead  qfattoanng  theaudea  to  be  tued  for  their  subeeriptums. 


t  Ippju  teak  Safa  IflttunaL 


DF.OEMBEK,    1858. 

TO  OUR  READERS. 

With  this  nnmber  we  finish  the  fourth  year  of  our 
existence.  If  at  this  time  kst  year  we  had  oanse  to 
be  satisfied,  on  the  present  occasion  we  have  still  greater 
cause.  Our  circulation  has  steadily  increased ;  our  infiuenoe 
has  gradaaliy  expanded;  our  position  as  the  organ  of  the 
legal  profession  has  been  much  strengthened ;  our  support 
beyond  the  profession,  from  Municipalities  and  others  in- 
terested in  the  administration  of  the  law,  has  also  been 
considerably  augmented.  On  the  whole,  we  are  in  a  posi- 
tion to  state  that  the  Law  Journal  is  not  only  placed  among 
the  permanent  publications  of  the  country,  but,  making 
allowance  for  the  scarcity  of  money  and  the  difficulty  of 
obtaining  it,  is  in  a  thriyiog  condition. 

The  testimony  which  has  been  borne  to  our  usefulness 
by  the  leading  legal  periodioals  of  the  mother  countiy  and 
of  the  United  States,  hafl  not  we  are  sure  been  less  pleasing 
to  our  readers  than  to  ourselves.  The  hearty  and  United 
support  which  we  have  received  from  our  brethren  of  the 
lay  press  has  also  been  to  us  a  cause  of  much  self-eongrxtu- 
htion.  The  manner  in  which  articles  from  the  cdumns  of 
this  journal  have  been  noticed,  botii  in  Great  Britaib,  the 
United  States  and  Canada,  has  secured  for  us  a  very  wide, 
a&d,  we  may  add  in  no  boastful  spirit,  a  vexy  favorable 
reputation.  It  will  be  our  endeavor,  now  that  we  have 
made  fer  ourselves  so  desirable  a  position,  and  have  aocjuired 
for  ourselves  so  enviable  a  reputation,  to  maintain  the  one 
and  if  possible  still  further  improve  the  other.  We  shall 
never,  we  hope,  give  cause  to  those  who  have  by  word  and 
deed  encouraged  us  when  encouragement  was  much  needed, 


to  repent  of  their  kind  confidence  or  to  think  that  it  hafl 
been  mbplaced. 

When  commencing  the  present  volume  we  promised  to 
our  readers  an  augmenUition  of  sijce  and  a  corresponding 
increase  of  original  matter.  Both  we  have  done  in  letter 
and  in  spirit.  And  we  have  reason  to  believe  that  in  the 
department  of  original  matter  the  conduct  of  tiie  Law 
Journal  has  met  the  approval  of  the  highest  authorities. 

We  must  ask  our  subscribers  to  assist  us  by  the  punctual 
payment  of  their  subscription  money.  However  well  we 
conduct  the  Journal^  if  the  sinews  of  war  be  not  forth- 
coming the  consequence  may  be  neither  satiafiictory  to  our 
subscribers  nor  agreeable  to  ourselves.  There  is  a  feeling  in 
Canada  that  it  is  unnecessary  to  pay  newspaper  subscriptions. 
Men  who  wduki  not  under  any  circumstances  ftll  in  arrear 
with  their  tailor  or  their  grocer,  without  compunction  run 
in  debt  to  the  printer.  Thb  is  a  grand  mistake.  The  pub- 
lisher of  a  newspaper  or  other  periodical  has  as  much  right 
as  any  tradesman  to  expect  the  payment  of  debts  due  to 
him.  In  fact  he  has  not  merely  the  right  but  he  is  as 
much  as  the  tradesman  under  the  necessity  of  enforcing 
that  right.  The  evil  is  one  which  has  grown  up  day  by 
day,  and  is  one  for  which  the  sufferers  have  themselves 
chiefly  to  blame.  Were  subscribers  to  newspapers  given 
to  understand  that  at  certain  periods  accounts  would  be 
rendered,  and  collected  if  necessary  by  process  of  law,  a 
very  different  state  of  things  would  be  found  to  exist.  This 
is  the  policy  which  we  have  adopted  and  intend  to  follow. 
We  had  rather  much  have  one  thousand  good  paying,  than 
four  thousand  indifferent  or  defaulting  subscribers. 

On  the  first  page  of  this  and  the  two  hst  numbera  of  the 
Journal  will  be  found  a  notice  to  subscribers  who  are  in 
arrear,  and  to  which  we  must  beg  again  to  call  their  at- 
tention. 

Finding,  some  months  since,  that  our  outlay  for  publish* 
ing  the  Journal  continued  to  exceed  the  receipts,  and  that 
littie  or  no  notice  was  taken  of  apcopnts  rendered  and  re- 
peated requests  for  payment,  the  propriietois  very  reluctant- 
ly and  after  due  notice  of  their  intention,  placed  their 
claims  in  the  hands  of  solicitors  for  collection,  with  in- 
structions to  write  to  every  de&ulter  befi)re  suing.  Even 
this  course  has  produced  very  littie  result,  and  we  are  now 
making  a  last  appeal  on  their  behalf  to  those  indebted,  as 
much  with  a  view  of  giving  them  an  opportunity  of  saving 
the  costs  of  a  suit,  as  to  avoid,  if  possible,  the  unpleasant 
necesnty  of  putting  them  into  Court. 

Those  to  whom  we  are  addressing  ourselves  may  not, 
periiaps,  be  aware,  that  the  accounts  will  have  to  be  sued 
in  Barrie,  and  that  the  costs  in  consequence  of  having  to 
send  the  process  a  long  distance  for  service  will,  in  most 
cases,  exceed  the  claim.    Thi^  ought  surely  to  be  suffioipnt 
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to  indiMe  parties  to  pay  up  before  being  compelled  to  pay 
double. 

With  this  namber  tbe  aooounts  will  be  again  sent  out 
and  we  would  ask  those  who  allege  payment  in  part  or  in 
fully  to  write,  at  once,  to  the  publishers  on  reoeiving  the 
aooount,  and  state  when,  where,  and  towhompa^^meniwaB 
made.  By  attending  to  this  request  much  trouble  and  loss 
may  be  saved  both  to  the  proprietors  and  to  snbaoribers 

With  regard  to  our  future,  we  must  point  to  the  past. 
We  know  of  nothing  in  which  we  can  materially  improve, 
and  shall  theieibre  endeavor  to  do  as  we  have  donct  While 
oonstahtly  guarding  the  interests  of  the  professbn,  we  shall 
equally  guard  the  rights  of  Municipal,  Division  Court,  and 
other  officers.  And  while  making  ounelves  useful  to  every 
member  of  the  profession,  we  shall  never  lose  sight  of  those 
r  ho,  though  not  in  the  profession,  have,  in  reference  to  the 
administration  of  justice,  important  and  responsible  duties 
to  perform.  Our  knowledge  of  Municipal  law,  too,  will 
enable  us  to  be  of  the  greatest  possible  service  to  Munici- 
palities, and  from  them  we  hope  to  receive  a  si4>port  com- 
mensurate to  our  willingness  to  serve. 


■JM— W 


TRADE  PROTECTION  SOCIETIES. 

In  the  business  of  life  there  are  many  objects  which  can 
be  more  satisfactorily  and  more  effectually  accomplished  by 
an  association  of  men  than  by  men  acting  independently  of 
each  other.  The  business  of  banking,  and  many  others, 
will  occur  to  the  reader  as  illustrations  of  this  remark*  In 
Canada  we  are  familiar  with  joint  stock  companies  as  ap- 
plied to  almost  every  trade  and  calling  usefbl  or  necessary 
to  the  wants  and  requirements  of  society. 

So  well  is  the  principle  of  association  understood,  and  so 
widely  is  it  appreciated,  that  to  enlarge  upon  its  benefits 
would  not  only  be  out  of  place  in  this  journal  but  weari- 
some to  the  patience  of  the  reader.  Let  us,  however,  state 
that  it  is  now  being  applied  among  "us  in  a  new  form,  vis., 
for  the  protection  of  trade. 

The  business  of  a  trader,  whether  Wholesale  or  retail,  is 
fhiught  ifrith  risks.  He  is  expected  to  give  credit  iti 
endless  sums  and  to  an  endless  variety  of  persons;  his 
doing  so  is  a  manifestation  of  confidence  ito  eveiy  individual 
whom  he  credits.  Before  placing  confidence  in  the  ability 
of  the  buyer  to  pay  upon  the  delivery  of  the  commodity 
sold  or  other  expiration  of  the  credit,  it  is  only  nattiral  for 
Ae  seller  to  make  inquiries  as  to  the  position,  charMtev, 
and  circumstances  of  the  proposed  purchaser.  This  he  does 
either  by  consulting  those  acquainted  with  the  person  and 
likely  to  vouch  for  him,  or  by  searching  the  records  of  the 
country  wherein  the  shortcomings  of  men  in  monetaiy  mat- 
ters are  duly  recorded.  It  may  be  that  the  trader  makes 
use  of  both  these  means.    Of  the  two,  the  former  is  neces- 


sarily uncertsin ;  and  ihe  latter,  reliable.  The  one  consists 
of  bure  surmises  and  the  other  of  recorded  facts.  It  is^ 
however,  the  interest  of  every  trader  to  avail  himself  of 
these  and  all  other  accessible  means  of  information.  And 
more,  it  is  the  duij^  of  managers  of  banks  and  others  oocur 
pying  positions  of  trust  to  do  so. 

Then  comes  the  quesUon,  can  one  individual  in  such 
matters  do  for  others,  whether  few  or  many,  what  he  may 
lawfully  do  for  himself?  Can  a  number  of  merchants  as- 
sociate themselves  together  and  employ  a  oommon  agent  to 
^ve  them  information  withjut  which  no  prudent  man  can 
succeed  in  buuness  1  The  maxim  of  law  **  Qui  per  alium 
facU  per  eeipeum  faeere  videinr!*  in  this  case  certainly 
applies.  Whatever  a  man  may  himself  do  he  may  do  by 
his  agent  So  the  maxim  applies  whether  the  agent  has 
one  or  one  thousand  principals. 

Any  one  is  entitled  to  search  the  public  records  of  the 
Province.  They  are  called  public  records  because  every 
one  of  the  public  has  a  right  .to  inspect  them.  No  officer 
is  permitted  to  inquire  the  motives  or  interest  of  the 
applicant.  It  is  the  duty  of  the  officer  having  the 
custody  of  the  records,  upon  request  and  upon  payment  of 
lawful  fees  where  fees  are  allowable,  to  permit  the  reootds 
to  be  examined.  A  bank  may  aead  a  clerk  to  the  office  of 
a  county  court  clerk  to  inquire  not  only  as  to  bills  of  sale, 
&e.,  from  a  particular  individual,  but  as  to  any  number  ^ 
individuals  in  whom  the  bank  may  be  interested.  The 
manager  who  receives  the  information  firom  his  derk  may 
communicate  it  to  whom  he  pleases,  because  the  informa- 
tion is  open  to  all  and  accessible  to  aU — it  is  recorded  truth 
made  public  for  the  public  good.  So  it  is  apprehended  a 
number  of  banks  instead  of  each  sending  a  derk  may  send 
a  common  derk  or  i^nt;  and  the  pri&dple  u  not  restricted 
to  banks  but  extends  to  mercantile  houses,  and  in  fiM>t  to 
all  persons  sufficiently  concerned  to  make  the  inquiries. 

This  is  one  great  step  in  Ae  coinse  of  our  investigation. 
The  next  is,  to  decide  how  ftst  the  '^common  agent"  is  per- 
mitted by  law,  instead  of  communicating  the  results  of  his 
inquiries  by  word  of  mouth,  to  do  so  by  written  or  printed 
matter — ^how  ihr,  in  fact,  he  is  justified  in  publishing  dn 
information  of  which  he  is  possessed  1  Here  a  oonftet 
arises  between  the  feelmgB  of  the  individual  and  the  good 
of  Bodety,  or  in  other  words  aa  aggn^i^atioB  of  andhidaahu 
The  law  not  only  respects  the  character  but  to  some  extent 
i^  fedings  of  an  individual.  There  is  assuredly  no  plea* 
salable  feding  excited  tn  tiie  breast  of  a  man.  who  finds 
tiiat  the  foct  of  his  having  givisn  a  ooofession  of  judgment 
or  chattel  mortgage  is  by  publication  made  known  to  a 
large  circle  of  persons,  if  not  to  all  the  world.  WiU  ihe 
law  so  far  respect  his  feelings  as  to  cheek  the  puUicatioa  ? 
That  is  the  question. 
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The  publication  of  evory  circumstance  in  the  priyate 
J^isiory  of  an  individual,  whether  trader  or  not,  however 
acquired  or  however  injurious  to  his  feelings,  is  not  a  pro- 
ceeding which  the  law  will  countenance  merely  bpc^use  it 
is  true.    This  we  admit  and  this  we  desire  Trade  Protection 
Societies  to  understand  and  to  observe.   But,  i^otwithstand- 
ingy  it  may  be  advanced  as  an  axiom  ^hat  it  is  in  general 
lawf9l  to  publish  any  true  statement  where  the  publication 
infers  no  malice  either  actual  or  constructive,  and  particu- 
larly if  done  from  laudable  motives.     Certainly,  the  publi- 
cation of  a  statement  disclosed  on  a  public  register  is  not  a 
violation  of  the  rights  of  privacy  or  the  disclosure  of  any- 
thing that  ought  tQ  be  concealed.     It  might  be  convenient 
for  a  person  embarrassed,  by  concealing  the  fkot  of  recorded 
judgment^  against  him  and  of  bills  of  sale  given  by  him, 
to  obtain  piore  goods  on  trust    Such  an  one,  without  doubt, 
would  ppi^t  and  fume  if  his  real  commercial  status  were  to 
be  made  known  by  publication  or  otherwise  to  the  persons 
with  whom  he  proposes  to  deal,  and  others  with  whom  he 
might  otherwise  deal.    Hiis  to  him  would  be  very  annoying 
and  excessively  inconvenient ;  but  would  it  not  be,  in  a 
public  point  of  view,  more  annoying  and  more  inconvenient, 
by  the  mppression  of/acU,  to  enable  an  undeserving  person 
to  obtain  credit?    Surely,  reason  and  justice  are  on  the 
side  of  publication. 

It  may  be  said  that  publication  would  have  a  bad  effect 
on  the  good  as  well  as  a  good  effect  on  the  bad.  It  may 
be  said  that  a  person  who  in  a  moment  of  financial  pressure 
gives  a  confession  of  judgment  might  be  ruined  if  it  were 
made  public — and  if  ruined,  it  may  be  asked,  would  he  not 
have  a  good  right  of  action  against  the  publisher  f  To 
this  we  would  reply,  no!  1.  Because  confessions  are 
required,  for  the  protection  of  creditors,  within  a  certain 
dme  to  be  filed  of  record,  and  so  pro  tanto  made  public. 
2.  Because  the  publication  of  the  fact  without  malice  is 
whait  the  law  tenn^  damntm  ahsgue  if^uria,  3.  jBecanse 
the  pnbliaher  is  ^lot  in  mich  a  case  anaweiable  for  the 
iofezencep  dxawu  ficom  his  publication  of  a  fact;  fpr  dif- 
fenot  men  inay  draw  di^ereixt  inferences  from  the  same 
£Mt.  4.  Because  the  ajrgimiei^t  gh  iaconvenv^ti  is  en* 
tirely  in  &vQr  of  publication^  as  it  is  better  that  cue  man 
should  be  ruined  by  the  publication  .of  admitted  truUi, 
than  ihat  hundreds  ^fapuld  Jbe  rained  bj  the  concealment 
of  it. 

T^e  principle  of  pufaUcatiou  is  sanctioned  by  making  the 
^mords  public.  It  is  only  a  legitimate  extension  of  that 
principle  to  makepuUicihe  information  which  the  records 
afford.  The  publicity  may  be  effected  either  by  the  press 
or  otherwise,  if  not  done  from  malicious  motives.  In  every 
ease  of  the  kind  the  question  is  quo  animof  J£  done  in- 
tentionally to  injure  the  individual  named  an  action  might 


lie,  but  if  done  for  the  safety  and  security  of  men  whose 
existence  depends  on  knowing  the  truth,  there  is  no  ground 
for  |in  action.  Such  is  the  gepn  of  the  decisiop  of  Fleming 
et  al  V.  Newton,  1  H.  L.  jD.  363. 

In  Upper  Canada  at  the  present  ^loment  there  are  two 
companies  organised,  or  being  organized,  for  the  purpose  of 
giving  information  to  mercaptile  men  in  quest  of  it.  The 
leading  objects  of  the  one  are  to  take  advantage  (na  in 
Britain)  of  the  public  and  legal  records  of  the  oo^ntry  for 
obtaining  information  of  the  registration  of  iostnimeiits 
through  the  execution  of  which  the  standing  of  parties 
may  be  materially  affected  and  the  interests  of  those  dealing 
with  thei^  compromised,  condensing  such  information  when 
acquired  and  conveying  it^riodically  to  members  of  the 
Society.  The  leading  objects  of  the  other  ar^,  confidentially 
to  convey  to  members  information  as  to  the  standing,  &c., 
of  parties  about  whom  inquiry  is  made— rthe  information 
having  been  gathered  in  all  manner  of  ways,  such  as  ea- 
pionage,  eaves-dropping,  and  other  questionable  and  cer- 
tainly unreliable  means  of  informatipn. 

Of  the  legality  of  the  former  ^iety  we  have  little 
doubt.  Of  the  legality  of  the  latter,  we  are  not  free  from 
doubt  And  of  this  we  are  cenain,  that  while  the  former 
would,  at  the  hands  of  a  British  court  and  jury,  receive 
considerable  favor,  the  latter  would  receive  none.  The 
great  principles  of  the  common  law  all  point  in  one  direc- 
tion— and  that  is,  the  safety,  the  security  of  society ;  in 
other  words,  the  public  good.  No  principle  of  law  exists 
whereby  dishonor  is  countenanced  or  disreputable  practices 
encouraged ;  and  if  one  thing  could  be  more  hateful  to  the 
law  of  England  than  another,  we  are  convinced  it  would 
be  an  organized  system  of  espionage. 

LEGISLATIVE  COUNCIL  ELECTIONS. 

In  1857  the  Legislature  passed  an  Act  "to  improve  the 
mode  of  obtaining  evidence  in  cases  of  Controverted  Elep- 
tiops."  (20  Vic,  Q.  23.) 

It  mfik^  provision  for  cei:tain  preliminary  proceedings, 
such  as  notice  of  objections  to  the  election  of  the  person 
declared  electe4  f^nd  his  answer,  and  then  enacts  that 
"  wh^fiver  any  of  the  pa^^ties  shall  be  desirous  of  taking 
the  evidence  respecting  the  facts  and  circumstances  alleged 
in  s(^eh  notice  or  answer,  it  shall  be  lawfnl  for  him  to  make 
application  in  writing  to  the  Judge  of  the  County  Court  In 
.Upper  Canada,  residing  or  having  jurisdiction  in  the  Elec- 
toral Division  or  in  the  District  in  which  such  controverted 
election  was  held,  requiring  him  .to  take  the  evidence,  &c." 
(a.  4.) 

The  evidence  taken  by  any  such  Judge  is  to  be  trans- 
mitted in  the  manner  prescribed  by  the  Election  Petitions 
Act  of  1851,  to  the  Clerk  of  the  LegidcUive  Assembly,  to  be 
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by  him  laid  before  the  select  committee  for  trying  the  elec- 
tion in  question;  when  snch  committee  b  appointed  with 
whom  it  is  to  avail  for  the  like  purpose  as  if  the  Judge  had 
been  appointed  bj  the  committee  commissioner  for  taking 
the  evidence,  (s.  7.) 

Beading  these  two  clauses  by  themselves  it  may  be  said; 
first;  that  the  Legislature  contemplated  only  elections  of  the 
Legislative  Assembly;  and;  secondly;  cases  in  which  for 
each  Electoral  Division  of  the  Assembly  there  b  only  one 
County  Judge. 

Thb  b  the  more  remarkable  as  in  the  previous  year  the 
Act  making  the  Legblative  Council  elective  became  law. 

It  b  entitled  ^^  An  Act  to  j|hange  the  constitution  of  the 
Legblative  Council  by  rendering  the  same  elective;^'  was 
reserved  for  the  assent  of  the  Queen  on  16th  May,  1856, 
and  assented  to  by  therQueen  on  24th  June  following. 
The  proclamation  announcing  the  assent  was  issued  on  14th 
July  following  (19  &  20  Vic.  c.  140). 

By  s.  1  it  is  provided  that  the  Legblative  Council  shall 
be  composed  of  the  then  members  and  of  forty-eight  new 
members  to  be  elected;  and  to  thb  end  the  Province  b 
divided  into  forty-eight  Electoral  DivbionS;  twenty-four 
in  Upper  Canada  and  twenty-four  in  Lower  Canada. 

Of  those  in  Upper  Canada  the  Divbion  of  Tecumseth  b 
made  to  consbt  of  the  Counties  of  Huron  and  Perth. 

Then  it  b  in  general  terms  provided  that  the  laws 
relating  to  the  election  of  members  of  the  Legblative  As- 
sembly as  regards  the  qualification  of  voterS;  &c.;  contro- 
verted elections;  and  to  all  matters  connected  with  or 
incidental  to  elections;  shall;  except  where  such  laws  are 
inoonsbl^nt  with  the  Act;  apply  in  analogous  cases  to  elec- 
tions of  Legislative  Councillors,  (s.  13.) 

The  most  strange  part  of  the  whole  b  that  the  Legblature 
having  in  1856  made  the  Legislative  Council  elective;  and 
having  enacted  a  clause  such  as  that  last  mentioned  when 
in  1857  passing  the  20  Vic;  c.  28;  as  to  taking  of  evidence; 
seems  to  have  neglected  to  carry  opt  the  principle  as  to  each 
branch  of  Ptoliament;  and  to  ha^^  legisbted  only  for  the 
Le^lative  Assembly. 

The  conftusion  of  such  legblation  has  at  length  developed 
itself.  The  seat  of  the  recently  elected  member  for  the 
Tecumseth  Division  b  about  to  be  contested.  That  Division 
has  within  it  at  least  two  County  JudgeS;  each  having 
jurbdic^on  in  separate  and  independent  parts  of  the  Division. 
The  one  is  the  Judge  of  Huron  and  BrucC;  of  which  Huron 
b  in  the  Electoral  Divbion  of  Tecumseth.  The  other  b 
the  Judge  of  Perth;  which  County  b  wholly  within  the 
same  Division.  Application  has  been  made  to  each  of  the 
Judges  to  take  evidence;  and  each  has  consented  to  do  so. 
Hence  we  have  two  Judges  in  the  same  Division  acting 
^Independently  of  ^ch  other  takins  evidence  in  the  same 


case  and  examining  the  same  witnesses.  To  make  the  farce 
complete  it  b  necessaiy  that  the  witnesses  should  be  in  two 
places  at  the  same  time. 

We  have  read  with  much  attention  the  opinions  of  each 
of  the  learned  Judges,  publbhed  in  other  columns.  Each 
has  satisfied  himself  that  he  b  entitled  to  act;  but  we  must 
say  that  both  have  failed  to  satbfy  us  that  either  has  a  right 
to  act.  Thb  we  say  with  all  due  respect.  We  entertain 
grave  doubts  under  all  the  circumstances  of  the  applicability 
of  20  Yic;  0.  28;  to  such  a  case. 

It  b  difficdt  to  say  that  the  Legbbture  in  1857;  by  20 
Yic,  c.  23;  which  provided  that  evidence  taken  before  a 
County  Court  Judge  should  be  transmitted  to  the  Clerk  of 
the  Legislative  Assembly;  intended  to  authorbe  County 
Court  Judges  to  act  in  a  case  where  the  seat  of  a  member 
of  the  Legislative  Council  b  in  dbpnte.  If  the  Legblature 
so  intended;  why  did  it  not  so  express  itself?  The  Legis- 
btive  Council  was  made  elective  during  the  year  previous, 
and  if  the  Act  of  1857  were  to  apply  to  that  body  it  would 
have  been  an  easy  matter  to  use  language  capable  of  ex- 
pressing the  intention.  The  omission  to  do  so  b  ominous. 
Had  the  Act  for  the  taking  of  evidence  been  passed  before; 
instead  of  after  the  Legbktive  Council  Act;  the  general 
clause  in  the  latter  would  have  left  no  room  for  doubt.  To 
say  that  the  Act  of  1857  aught  to  apply  to  the  Legislative 
Council  as  well  as  the  Legisktive  Assembly  b  to  make  law 
not  to  interpret  it.  The  language  of  the  Act  does  not;  we 
think;  bear  the  construction. 


HARRISON'S  O.L.P.  AOT& 

In  thb  number  we  take  the  opportunity  for  a  short  space 
of  recurring  to  the  subject  of  thb  title. 

It  has  been  our  duty  once  or  twice  to  draw  attention  to 
the  fact  that  some  subscribers  had  not;  for  some  reason  or 
other  best  known  to  themselves,  paid  the  price  at  which  the 
work  was  publbhed.  At  the  lime  it  was  said  the  number 
of  such  persons  was  few.  It  is  now  our  duty  to  state  that 
the  number  has  been  reduced  to  thirty.  And  it  b  both  % 
pleasure  and  a  duty  to  state  that  some  subscribers  have 
generously  come  forward  and  spontaneously  olPered  double 
the  sum  at  which  the  price  of  the  book  was  fixed. 

We  subjoin;  as  a  specimen;  the  letter  of  one  such;  and 
although  Mr.  Harrison  has  not  felt  at  liberty  to  accept  the 
sum  enclosed;  we  are  sure  he  b  not  the  less  sensible  of  the 
good  intentions  of  the  writer;  who  has  evinced  a  spirit 
worthy  of  a  leading  member  of  a  liberal  and  an  honorable 
profession. 

As  a  per  contra;  there  b  also  subjoined  a  letter  repre- 
senting the  other  or  less  liberal  class  of  Mr.  Harrison's 
subsopbers;  a  list  of  ^hose  names  we  may  vet  have  the 
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opportunity,  as  promised,  of  making  public  for  tbe  guidance 
of  intending  authors. 

[No.  1.] 

Hamilton,  20th  November,  1858. 
My  Dear  Harrison, — ^I  am  sorry  to  observe  by  the  news- 
papers that  the  subscribers  to  your  Common  Law  Phxsedure 
Act  hare  not  been  uniform  in  paying  their  subscriptions,  and 
that  yon  have  been  inoouTenienoed  thereby. 

I  trust  that  yen  will  accept  the  enclosed  sum  of  Ten  Dollars, 
from  me,  as  I  consider  my  copy  quite  worth  that  amount  in 
addition  to  the  regular  price. 

Believe  me  to  remain, 

Yours  very  truly, 

«        «        « 
R.  A.  Harrison,  Esq. 


[No.  2.] 
Messrs.  Maclear  k  Co.: 

Gentlemen, — I  paid  for  two  copies  of  Mr.  Harrison's  book, 
$11,  and  I  do  not  intend  to  pay  any  more. 

•        •        • 

Whitby. 


LEGAL  PRETENDERS. 

In  other  columns  will  be  found  a  letter  from  a  correspon- 
dent who  sends  us  the  advertisement  of  *^  a  mock  lawyer." 
We  think  the  time  is  come  when  attention  should  be  directed 
to  such  persons,  and  we  are  convinced  if  properly  directed 
that  the  reign  of  the  P^tenders  will  be  short. 

On  the  present  occasion  we  insert  the  advertisement  of 

«  Mr. ,  Notary  Public,  Commissioner  for  taking 

Affidavits,  Conveyancer,  Ac.,''  gratuitously.  We  do  so 
without  being  informed  what  other  occupations  are  em- 
braced under  the  enigmatical  '^&c."  It  may  be  that  the 
gentleman  in  question  is  a  duly  admitted  barrister  or  attor 
ney,  and  if  so  he  should  state  it. 

We  can,  however,  without  much  stretch  of  imagination^ 
fimcy  the  <'&c.''  to  cover  a  multitude  of  indescribable 
employments.  We  can  fancy,  in  the  present  age  of  loose 
conveyancing,  a  man  under  **i».'*  being  at  the  same  time 
an  innkeeper,  a  blacksmith,  and  a  parish  clerk.  We  do 
not  slight  these  or  any  other  modes  of  gaining  a  livelihood, 
but  we  very  much  question  whether  the  man  who  follows 
them  is  of  ill  the  world  the  man  best  fitted  to  draw  '^  a  will " 
or  ''  other  oonveyanoing. "  Without  doubt  it  would  be 
''done"  upon  '<  liberal  terms/'  but  when  ''  done/'  might 
be  worth  less  than  nothing. 

If  the  people  of  Upper  Canada  are  mad  enough  to  em- 
ploy such  persons  to  dispose  of  real  estate,  while  pi^ng 
their  insanity  we  most  certainly  tiiink  they  deserve  to  suffer 
whatever  losses  may  be  the  consequence.  ''  A  knowledge 
of  genend  oonveyanoing"  is  not  to  be  ao(||uired  without 


''  a  knowledge  of  law,"  and  the  man  who  without  the  lat- 
ter professes  to  do  the  former  is  an  impostor.  ''  Neatness  '* 
we  question  not.  ''  Despatch  "  we  question  not.  But  more 
than  either  ''neatness"  or  "despatch"  is  requisite  to  make 
a  reliable  oonv^noer. 

Mr. is  not  singular.     Our  remarks  are  not  directed 

to  him  alone,  but  to  a  class  of  whom  so  fiir  as  we  can  judge 
he  is  one.  We  know  him  not ;  and,  for  all  that  we  do 
know,  he  is  a  very  estimable  man.  While  admitting  his 
claim  to  our  respect  as  a  man,  we  must  take  the  liberty 
of  saying  that  he  shows  no  claim  to  the  title  of  "  Convey- 
ancer, &c."  It  is  sincerely  to  be  hoped  that  the  Convey- 
ancing bill  which  has  more  than  once  been  before  the 
Legislature  will  at  an  early  day  become  law,  and  so  cut 
short  the  career  of  a  class  of  well-meaning  but  misguided 
men,  whose  existence  is  an  evidence  of  legislative  apathy, 
and  whose  non-existence  would  be  a  gain  to  society — ^we 
mean  "  sham  conveyancers." 


THE  CANADA  DIRECTORY. 

Mr.  Lovell,  than  whom  there  is  no  more  enterprizing 
man  in  Canada,  announces  a  new  edition  of  the  Canada 
Directory,  provided  he  obtain  by  1st  January  next  such  a 
number  of  subscribers  as  will  justify  him  in  proceeding  with 
the  undertaking. 

The  value  of  the  Directory  to  every  man  of  business — 
and  who  in  Canada  is  not  a  man  of  business  ? — b  known 
everywhere;  but  it  is  a  work  which  to  be  reliable,  owing  to 
the  rapid  changes  of  men  and  things,  particularly  in  a  colony, 
must  be  put  through  frequent  editions.  It  is  not  to  be 
expected  that  Mr.  Lovell  is  to  do  this  at  a  great  pecuniaiy 
loss  to  himself.  The  first  edition  of  the  work  has  been  to 
him  a  heavy  loss.  This  was  owing  in  part  to  the  low  price 
of  publication,  but  chiefly  to  the  monetary  pressure  conse- 
quent on  the  kte  crisis. 

The  price  of  the  book  of  course  the  publisher  can  himself 
regulate;  but  the  scarcity  of  money  is  an  evil  which  he  no 
more  than  any  other  individual  of  the  community  can 
remedy.  For  this  reason  the  price  fixed  for  the  new  edition 
is  98  per  copy,  and  Mr.  Lovell  issues  his  prospectus  in  the 
hope  that  times  are  so  &r  improved  that  he  will  receive  a 
moderate  support 

No  one,  except  a  person  experienced  in  such  undertakings, 
can  form  any  idea  of  the  immense  cost  of  producing  a  work 
of  the  nature  and  of  the  size  of  the  Canada  Directory.  The 
cost  of  printing  and  publication  must  of  itself  be  heavy ; 
but  to  this  must  be  added  the  great  and  almost  unlimited 
expense  of  the  collection  of  information  at  once  reliable  and 
ample. 

It  is  to  be  hoped  that  the  public  spirited  publisher  will 
be  seconded  by  the  people  for  whoee  good  |ie  is  willing  to 
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embark  so  much  capital  in  a  manner  that  will  Baye  him  from 
heavy  pecnniarj  loases.  Having  by  the  first  edition  been 
a  considerable  loser,  we  are  glad  for  his  own  sake  to  see 
ihat^  before  risking  a  seoond,  he  has  taken  measures  to 
ascertain  the  extent  of  support  which  he  may  expect  to 
receive 

The  Canada  Directory  for  1859-60  will  (if  published) 
consist  of  about  1400  pages,  containing  complete  Direotories 
of  Montreal,  Toioato,  Quabee,  Kingston,  Hamilton,  London, 
Ottawa,  &c.,  and  the  names  of  the  business  and  professional 
people  in  over  1800  different  localitieB.  In  the  Misoella- 
neons  Contents  will  be  found,**- 

A  Complete  Post  Office  Directory,  corrected  to  the  latest 

moment 
A  Table  of  Railway  and  Stsamboat  Bontas  throughout  Canada. 
A  TidMiIar  view  of  the  Periodical  Literature  of  the  Province. 
A  Directory  of  the  Provincial  Banks. 

Tariffs  of  Castoms  of  the  Five  Provinoes-^of  Great  Britain— 
and  of  the  United  States. 

Population,  Finances,  Trade,  &c. 

Educational  Departments,  with  Statistics. 

Sketch  of  the  Geology  of  Canada, 

The  Militia,  Active  and  Sedentary. 

Government  and  other  Public  Officers.  - 

Crown  Lands — Crown  Land  and  Timber  Agents. 

Abstract  of  certain  Acts  affecting  the  Public  generally. 

Patents  of  Invention. 

Lists  of  the  Clergy  of  all  Denominotions. 

Law  Courts,  Terms,  and  Legal  Officers. 

Members  of  the  Legislature,  with  Eleetoral  IHvisions. 

Standing  Rules  of  the  Provincial  Legislalute  on  the  sulyeetof 
Private  and  Local  Bills. 

Collectors  of  Customs.  Out  Ports,  Ports  of  Entry,  Ac 

Statistics  of  Emigration. 

Agricultural  Societies. 

Incorporated  Companies. 

Incorporated  Cities,  Towns,  and  Yillages. 

Registrars,  Ac,  &o. 

All  orders  to  be  addressed  to  John  !Lovell,  Publisher 
Canada  Directory,  St.  Nicholas  Street,  Montreal. 


DSLIYERT  OF  JUDaMENTS^MIGHAEUHAS  TERM. 
The  following  are  the  days  appointed  for  the  deliveiy  of 
the  Judgments  of  this  Term  : — 

Queen* i  Bench. — ^Tuesday,  14th  December,  12  o'clock ; 
Saturday,  18th  December,  1  o'clock. 

Practice  Court, — Same  days. 

Common  Plects. — Monday,  18th  December,  12  o'clock; 
Saturday,  18th  December,  12  o'clock. 


The  case  of  jBom  v.  Sira^yy  in  other  columns,  wiU  be 
read  with  interest  by  meinbers  of  the 


HISTORICAL  SKETCH  OF  THE  CONSTITUTION,  L4WS 
AND  LEGAL  TRIBUNALS  OF  CANADA. 

(  Continued  from  p.  226. ) 

Passing  once  more  to  the  jurisdiction  and  powers  of 
the  Intendant,  we  find  them  dE>out  this  time  still  further 
extended. 

The  successor  of  M.  Hocquart  was  M.  B^ot,  whose  ap.i 
pointment  was  made  in  1748 ;  his  jurisdiction  was  extended 
to  Louisiana  and  all  the  lands  and  islands  in  North  America 
dependent  on  New  Franoe.  His  powers  were :  to  take  cog- 
nizance on  complaint  of  the  Military  and  others ;  to  redress 
all  practices  against  the  Royal  service ;  to  take  cognizance 
of  crimes ;  to  preside  in  the  Sovereign  Council ;  to  support 
inferior  Courts  from  the  encroachments  of  the  Sovereign 
Council — in  all  such  proceedings  to  follow  the  edicts  and 
customs  of  Paris ;  to  regulate,  jointly  with  the  Council, 
Police  Fairs,  Sales  and  Purchases,  &c. 

In  addition  to  all  these  responsible  and  important  duties, 
he  had  the  distribution  of  public  money  for  army  service, 
and  sovereign  jurisdiction  in  all  civil  and  criminal  cases 
affecting  the  Revenue.  He  was,  in  fact,  the  Court  of  Ex- 
chequer of  the  country,  and  in  this  respect  possessed  powers 
more  extensive  and  more  important  than  now  possessed  by 
the  Barons  of  the  Englirii  Court  of  Exchequer.  The  Sove- 
reign Council  and  all  others  were  enjoined  to  aid  him  in  the 
performance  of  his  duties,  and  if  neoeseaiy  to  use  force  and 
arms.  He  had  the  power  to  summon  what  in  England 
would  be  called  the  Posse  Gomitatus,  or  power  of  the 
county.  From  this  enumenation  it  may  be  learned  how 
gigantic  were  his  powers  and  how  supreme  his  position. 
He  was,  in  truth,  with  the  exception  of  the  Qovemor,  the 
first  man  in  ihe  Colony.  Nay,  in  many  thinp  he  was  su- 
perior even  to  ihe  Governor. 

The  Qovemor  at  this  period  was  the  Count  de  la  Oalisso- 
niere.  He  was  a  man  of  much  quickness  of  apprehension 
and  undoubted  energy  of  oharaoter.  He  made  exptoration  of 
tihe  country  to  the  westward  of  Quebec,  and  urged  the  Im- 
perial Government  to  organic  settiements  between  Qoebeo 
and  Detroit,  fiis  advice  was  negieoted,  and  not  <mly  ao, 
but  he  was  himself  soon  superseded  by  Ia  Janquiese,  wiho 
held  a  pcevious  commission  and  who  when  on  his  way  to 
the  Colony  had  been  eaptnssd  by  the  En^Ush. 

La  Jonqniere  was  a.graaping  andunusvally  sordid  pemon. 
Instead  of  consulting  mainly  the  good  of  the  colony,  his 
sde  aim  seemed  to  be  the  ai^jpnodisement  of  himself,  his 
friends  and  relations.  Indeed,  money  was  his  object,  and 
he  was  not  over  sorupulons  in  the  means  of  acquiring  it. 
Hence,  more  .than  onoe  the  public  revenue  jnB  nmde  to 
suffer  in  order  to  supply  his  rapacity.  The  result  was  his 
recal ;  but  before  his  successor  arrived  he  himself  died'  at 
Quebec  on  17th  May,  1752.    It  was  found  at  his  death  that 
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he  had  acoumalated  more  than  a  million  of  livres.  It  maj, 
however,  be  mentioned  that  his  penurionsness  was  equal  to 
his  ayarioe.  An  anecdote  told  of  him  shows  the  man. 
During  hid  last  illness  he  ordered  the  wax  tapere  that  were 
burning  in  his  room  to  be  exchanged  for  tallow  candleSi 
saying  that  the  latter  were  less  expensire  and  would  answer 
quite  as  well  as  the  fonner. 

The  Baron  de  Longeoil  (Charles  le  Moine)^  upon  the 
death  of  de  la  Jonquiere,  assumed  the  government  of  the 
colony  until  the  arrival  of  a  successor.  The  successor  was 
a  gentleman  of  great  hauteur.  He  was  the  Marquis  du 
Qnesne  de  Menneville.  His  commission  was  dated  1st  of 
March,  1752.  He  was  appointed  Governor  of  Canada,  Loui- 
siana.  Cape  Breton,  St.  John's,  and  their  dependencies. 
His  conduct  was  as  austere  as  his  manner  was  imperious. 
He  did  much  to  offend  the  English,  who  on  their  part  did 
not  fail  to  apprize  Great  Britain  of  the  trouble  to  which 
they  were  put  by  the  French.  A  secret  rival^  existed 
between  the  two  great  powers  for  the  mastery  of  the  con- 
tinent. It  developed  itself  in  many  ways.  English  and 
French  were  constantly  quarrelling  for  the  Indian  trade ; 
and  according  as  the  Indians  &vored  the  pretensions  of 
the  one  or  other  did  the  party  for  the  time  succeed. 

At  length,  in  1755,  Great  Britain  determined  effectually 
to  drive  the  French  from  the  several  posts  which  they  occu- 
pied on  the  real  or  supposed  boundaries  of  the  French  and 
English  dominions.  Orders  were  issued  to  all  Governors  of 
English  Colonies  to  repel  force  by  force.  To  make  the  or- 
ders more  emphatic  several  regiments  of  soldiers  were  sent 
fh>m  Ireland  to  the  Colonies.  France  in  this  foresaw  a 
struggle,  and  without  delay  buckled  on  the  armor  of  war- 
&re.  A  eensos.was,  in  January,  1759,  taken  in  the  three 
fistricts  of  the  Colony.  It  was  found  that  in  the  District 
of  Quebec  there  were  7,511  men  capable  of  bearing  arms. 
In  that  of  Montreal  ihe  Bumber  was  6,405,  and  in  that  of 
Three  Kivers,  1,813. 

The  Commander  of  the  Forces  was  the  Marquis  de  Mont- 
calm, and  at  Uiis  tame  the  GoTemor  General  was  the  Msrquis 
de  Yaudreuil.  The  Commander  of  the  British  Forces  was 
General  Wolfe.  Many  were  the  encoiuiters  between  the 
English  and  the  French.  Acts  of  heroism  and  bravery 
unparalleled  in  the  histoiy  of  warfare  were  performed  by 
the  contending  parties.  At  length  the  struggle  reached  its 
height ;  at  length  it  culminated ;  at  length  the  rival  com* 
manders,  Montcalm  and  Wolfe,  lay  weltering  in  their  gove. 
Both  died  as  brave  men  have  died  before,  fighting  the 
battles  of  their  country.  The  sequel  is  well  known.  On 
18th  September,  1759,  Quebec  surrendered  to  the  British, 
and  in  May  following  Montreal  and  the  whole  of  NouvdU 
France  became  a  British  possession.  For  the  present  the 
curtain  drops. 


DIVISION     COURTS. 


OFFICERS  AND  SUITORS. 


AK8WEK8     TO    GORBBBPONDBNTS. 


*^ 


lb  (he  Editor  a  of  (he  Law  Journal. 


Pteelon,  Idth  November,  1858. 

Okntlewn, — Allow  me  to  tender  you  my  sincere  thanks  for 
the  valuable  answers  which  you  have  been  pleased  to  give  to 
the  questions  contained  in  my  correspondence  of  last  month, 
as  also  for  yoar  highly  oompumentary  remarks  respecting  inv 
communications.  I  fully  concur  in  your  remarks,  that  diffi- 
culties which  Officers  meet  with  must  first  be  known  and  re- 
ceive as  full  discussion  as  possible  before  they  can  be  properly 
remedied,  and  since  the  most  speedy  way  to  arriTe  at  a  uni- 
form practice  appears  to  be  to  continue  to  make  public  the 
different  methods  now  existing,  to  point  out  their  merits  and 
demerits,  I  now  bi^  to  submit  to  you  another  difference  which 
exists  in  the  practice  of  the  Division  Court  Clerks  where  a 
party  sues  on  a  promissory  note  of  hand. 

Some  Clerks  only  annex  a  copy  of  the  promissory  note  of 
hand  to  the  summons,  but  never  allow  the  original  note  itself 
lo  leave  their  office  wi^  the  summons  attached  thereto,  while 
I  have  obeerved  that  a  number  of  the  Clerks  annex  to  the  sum- 
mons the  promissory  note  itself  and  then  hand  it  to  the  Bailiff 
or  transmit  it  to  another  Division  for  service. 

This  latter  method  has  always  surprised  me,  in  particular 
when  I  find  it  practised  by  the  Clerk  of  a  *'  First  Division 
Court,"  and  I  have  in  vain  endeavoured  to  find  either  reason 
or  precedent  for  such  a  practice. 

The  9th  rule  states :  That  the  Clerk  shall  annex  to  every 
summons  (whether  ori^nal,  alias,  or  pluries)  the  copy  of  ac- 
count, demand  or  claim  entered  with  him  according  to  the 
fourteenth  rule,  and  to  each  copy  of  summons  to  be  served, 
shall  be  likewise  annexed  a  copy  of  such  aceount»  demand  or 
claim,  and  the  Clerk  shall,  wiuout  delay,  issue  the  same  for 
service. 

It  is  here  as  distinctly  and  plainly  laid  down  as  English 
language  can  give  it  that  a  wpy  of  Ike  claim  shall  be  annexed 
to  the  summons,  but  not  the  original  document  or  writing  on 
which  such  claim  is  founded,  sh^  be  annexed  to  the  summons. 
It  is  not  more  necessary  to  annex  to  the  summons  the  promis- 
sory note  on  which  the  action  is  brought*  than  to  annex  to  it  a 
Mortfpffe,  or  Bond,  or  an  Agreement*  upon  an  instalment 
of  whicn  a  suit  is  entered,  or  to  annex  to  the  ssmmons  the 
books  of  a  m«rohant  who  sues  on  a  book  account. 

The  promissory  note  is  the  original  by  which  Uie  PkiaUff 
esteblisnes  his  claim  In  Court*  a  statement  of  which  claim  is 
made  out  according  to  form  2  with  a  oepy  of  the  note  of  hand 
and  is  annexed  to  the  summons.  A  Mortgage,  a  Bond  or  an 
Agreement  are  the  originals  and  from  tiheee  the  statement  of 
claim,  referring  to  the  original  is  made  out  and  annexed  to  the 
summons.  A  nook  account  handed  to  the  C^rk  for  suit  k 
only  a  copy  of  the  demand  and  may  therefore  with  pxoprie^f 
be  annexed  to  the  summons,  aince  the  origini^of  such  book 
account  are  the  different  entries  in  the  Plaintiff's  books,  which 
he  may  produce  in  Conrt  as  evidence,  in  a  similar  manner  as 
a  claim  is  proved  by  the  oroduction  of  a  promissory  note  of 
hand,  a  mortgage,  a  bona,  or  an  agreement,  and  in  any  sndli 
case  witnesses  mtkj  be  required  in  addiUon  to  •mch  nroofs. 

But  apart  from  its  hem^f  a  deviatioa  from  one  of  the  Rules, 
which  form  part  of  the  Division  Court  Acts,  there  are  two  other 
reasons  which  strongly  speak  against  the  nractice  of  annexing 
to  a  summons  a  promissory  note  of  hand  or  any  other  docu- 
ment or  writing  by  which  aione  the  claim  can  be  established, 
and  thereupon  handing  it  to  the  Bailiff  or  transmitting  it  to 
another  Division  for  service.  The  one  reason  is,  that  the  De- 
fendant, who  has  the  privilege  of  paying  to  the  Clerk  at  any 
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time  daring  oflioe  hoars  before  the  aitting  of  the  Court  the 
amount  claimed,  with  costs,  and  thereupon  demand  and  re- 
ceive the  promissory  note  on  which  the  suit  is  brought — 
may  call  at  the  Clerk's  office,  tender  the  amount  of  olaim  and 
costs,  and  demand  his  note.  If  however  the  Clerk,  who  has 
parted  with  the  note,  in  manner  above  stated,  cannot  give  up 
the  same  to  the  Defendant,  such  Defendant  may  refuse  to  leave 
the  monev  with  the  Clerk  unless  the  note  is  delivered,  and 
thereby  place  the  Clerk  in  a  very  strange  position.  Should 
the  Clerk  carry  that  suit  to  Judgment,  by  which  additional 
costs  are  unnecessarily  caused,  and  the  facts  of  the  case  be 
presented  to  the  Judge,  there  is  no  doubt  the  Clerk  would  be 
censured,  and  probably  the  additional  costs  be  disallowed. 
And  if  afterwards  the  Defendant  should  not  at  all  pav  the 
olaim,  and  an  execution  be  returned  "  Nulla  Bona,"  the  Plain- 
tiff might  bring  an  action  for  damages  against  the  Clerk. 

The  other  reason  is,  that  the  practice  is  connected  with  danger 
whereby  the  Clerk's  responsibilitv  is  unnecessarily  increased. 
The  Clerk  into  whose  custody  the  several  promissory  notes 
or  other  papers  have  been  given  for  suit  and  for  safe  keeping, 
voluntarily  and  without  authority  parts  with  them  by  annex- 
ing them  to  the  summons  for  service.  By  this  methcxl  a  pro- 
missory note  may  pass  through  several  Post  Offices  before  it 
reaches  the  Bailiff  who  is  to  serve  the  summons,  the  note  is 
exposed  to  the  danger  of  being  lost,  and  this  at  the  risk  of  the 
Clerk,  who  received  it  from  the  Plaintiff;  or  if  the  Bailiff  who 
has  often  to  travel  through  backwoods  and  remote  settlements, 
where  he  can  hardly  find  a  bed  to  sleep  in  over  night,  should 
happen  to  lose  any  of  such  notes,  or  have  his  pocket  book  with 
the  summonses  stolen  from  him,  it  might  become  a  question 
whether  a  Bailiff  can  be  made  responsible  for  the  loss  of  a 
promissory  note  which  was  annexed  to  a  summons,  or  only  for 
such  P^ers  which  he  is  requirtd  to  receive  if  handed  to  him. 
A  Bailiff  is  obliged  to  receive  the  summons  wUh  a  copy  of  the 
account,  demand  or  claim  annexed,  and  likewise  the  copy 
summons  to  be  served,  with  a  like  copy  of  account,  demand'or 
olaim  annexed  and  to  make  his  return  thereto  in  due  time.  If 
he  effects  a  service,  returns  the  summons,  makes  affidavit  of 
service  in  due  time,  he  has  performed  his  duty  so  far  as  the 
Division  Court  Acta  and  Rules  require  him  to  do  ;  even  if  it 
should  happen  that  the  promissory  note  which  the  Clerk  had 
annexed  to  the  statement  of  olaim  be  miasing. 

^  And  in  a  case  where  a  Bailiff  becomes  a  defaulter,  neglects 
his  business,  makes  no  return  at  all,  but  withholds  all  papers 
handed  to  him,  it  is  more  than  probable  that  if  legal  proced- 
ings  were  instituted  against  such  Bailiff  and  his  sureties  for 
the  recovery  of  the  value  of  certain  promisaory  notes  which  the 
Clerk  has  annexed  to  the  summonses  that  were  handed  to  such 
Bailiff  for  service,  that  the  sureties  would  defend  the  suit  on 
the  plea  that  they  are  not  responsible  for  any  other  acts  of  the 
Bailiff  than  those  which  he  is  required  to  perform  by  virtue 
of  his  office  as  such  Bailiff,  and  that  the  safe  keeping  of  pro- 
missory notee  ia  not  hia  duty,  except  under  Uie  64th,  o9th  and 
90th  sections  of  the  Division  Courts  Acta  of  1850,  but  which  do 
not  apply  to  this  case. 

But  even  supposing  a  Bailiff  could  be  made  responsible  for 
such  promissory  notes  so  handed  to  him, — would  it  be 
prudent  to  subject  him  to  such  unnecessary  responsibility, 
when  in  general  he  has  no  other  plan  for  their  safe  keeping 
than  his  pooketi  and  where  he  so  frequently  is  exposed  in  his 
travels  f 

It  may  not  here  be  out  of  place  to  atate  two  inatancea  which 
ooonrred  in  thia  Division  about  ten  yeara  ago. 

The  two  Bailiffs  who  at  that  time  were  appointed  for  thia 
Division  became  of  unateady  habita  and  in  oonaequence  hereof 
were  diamiaaed  ;  since  which  time  I  have  only  had  one,  but  a 
model  Bailiff.  The  one  of  the  two  Bailiflb,  while  out  in  the 
eountry  serving  summonses  had  to  stay  over  night  in  a  tavern, 
where  he  got  drank  and  was  robbed  of  his  nocket  book  with 
the  sammonsea  and  exeeutiona  in  it ;  the  other  Bailiff  got  ao 


careless  that  he  made  no  return  at  all,  and  had  either  mislaid 
or  lost  the  greater  portion  of  the  summonses  and  executions. 
Upon  a  consultation  which  I  had  with  the  Judge  on  these  sub- 
ject it  was  deemed  advisable  to  iaaue  new  aummonaes  and 
exeeutiona,  and  hand  them  to  the  new  Bailiff  with  inatractiona 
not  to  levy  where  he  found  proof  that  the  former  Bwliff  had 
received  payment.  I  found  no  difficulty  in  iaauing  new  aam- 
monaea,  ainoe  I  had  all  the  original  notes  in  my  poeaeaaion, 
of  the  book  accounts  I  obtained  new  copies  from  the  Plaintiffs, 
and  in  a  short  time  the  matters  were  arranged.  The  pocket 
book  of  the  first  mentioned  Bailiff  was  however  found  aome 
days  afterwards,  minus  the  money  which  had  been  in  it,  and 
the  papers  were  handed  to  me ;  the  thieves  probably  on  find- 
ing that  there  was  no  value  in  the  papers,  had  thrown  them 
away,  in  consequence  whereof  they  were  aubaequently  found; 
but  if  the  promissory  notes  had  been  attached  to  the  sum- 
monses I  very  much  doubt  whether  I  ever  should  have  seen 
them  again. 

If,  gentlemen,  these  remarks  should  operate  as  a  caution  to 
those  Clerks  who  are  in  the  habit  of  annexing  promissory 
notes  to  summonses  before  they  hand  them  to  the  Bailiff  or 
transmit  them  for  service,  the  object  of  the  writer  vrill  be 
accomplished,  who  begs  to  remun. 

Respectfully  yours, 

Otto  Klotz. 


[Our  correspondent,  Mr.  Klots,  usually  gives  a  fair  statement 
of  the  arguments  which  bear  pro.  arid  con,  on  the  question 
about  which  he  happens  to  write  but  in  the  present  instance  he 
has  not  done  so,  and  probably  because  the  matter  does  not  ad- 
mit of  discussion.  There  can  be  no  doubt  as  to  the  correctness 
of  his  view  of  the  subject,  and  we  can  hardly  imagine  on  what 
grounds  any  Clerk  could  justify  to  himself  such  a  practice  as 
that  of  parting  with  the  evidences  of  debt  left  in  his  custody. 
It  might  possibly  be  urged  that  defendants  sometimes  pay  the 
claim  against  them  to  the  Bailiff  on  his  serving  the  summons, 
and  that  in  case  of  its  being  on  a  note,  the  party  would  have 
a  right  to  require  to  have  it  handed  over  to  nim,  but  our  ans- 
wer to  this,  in  which  we  ^o  rather  further  than  Mr.  Klotz,  is 
that  we  consider  a  Clerk  is  not  justified  in  parting  with  a  note 
left  with  him  for  collection,  to  any  one  witnout  an  order  from 
the  Judge.  When  a  note  is  paid  bv  the  maker,  its  possession 
cannot  be  any  object  to  him,  and  it  should,  in  our  opinion, 
properly  remain  in  Court  with  the  papers,  in  the  cause  where 
it  would  always  be  found  should  any  one  wish  to  inspect  it,  or 
ahould  any  queation  respecting  it  afterwards  arise,  if  paid  bj 
an  endorser  he  has  a  right  to  get  it  as  the  prior  endorser  ^if 
any)  or  the  maker  is  lialSe  to  him  but  a  judge's  order  ahould  in 
every  inatanoe  be  required  before  the  Clerk  parte  vrith  it,  as  it 
ia  no  part  of  hia  c^ty  to  inveatigate  the  right  of  a  party  apply- 
ing, which  in  fact  would  be  aaauming  the  office  of  the  Judge. 
And  it  would  be  highly  neoessary  for  the  prevention  4>ffrand9 
that  a  clear  right  to  the  possession  of  any  record  of  the 
Court  or  any  document  in  the  possesion  of  the  Clerk,  should 
firat  be  ahewn  before  it  ia  parted  with. — Eds.  L.  J.] 

7S>  Uie  EdUoTB  of  ihe  Law  JoumdL 

Milton,  13th  Nov.,  1858. 
Gkntlimkn  : — ^In  looking  over,  from  time  to  time,  your  own 
remarks  and  instructions,  with  answers  to  questions  of  intelli- 

fnt  oorrtepondenta,  on  Uie  subject  of  Division  Court  practice, 
must  acknowledge  that  I  am  indebted  for  some  valuable 
information,  and  I  hope  to  acquire  fbrther  light  from  your 
oolumna,  on  matters  which  still  aeem  to  be,  to  aome  extent, 
open  queationa. 

Encouraged  by  the  kind  manner  in  which  jon  receive 
remarks,  and  the  willingness  you  erince  to  afford  information, 
I  am  induced  to  trouble  you  with  the  following  remarks  and 
Questions— arising  from  the  practice  of  a  small  Division 
during  four 
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The  want  of  a  aniform  practice  in  Division  Courts,  which  is 
to  be  regretted,  gives  ground  for  an  impression  that,  too  mnch 
diaoreiaonary  power  is  left  with  officials,  and  that  more  laxity 
is  evinced  in  canryinff  oat  the  intention  of  the  Act,  than  per- 
haps is  consistent  vrith  a  right  interpretation  thereof,  or  the 
interests  of  parties  concerned ;  hence,  I  think  the  great  im- 
portance of  uniformity  of  practice,  which  desirable  result  your 
excellent  journal  aims  at,  and  affords  the  opportunity  of  bring- 
ing about,  hj  means,  not  only  of  your  own  recommendation, 
but  also  by  inviting  discussion,  and  the  expression  of  practical 
opinions  on  the  sulgeot. 

In  Toar  September  number  appear  some  comprehensive 
remarks  supplied  by  Mr.  Otto  Klots  on  the  sulgect  of  issuing 
executions ;  and  specifying  fictitious  sums  as  costs  on  sum- 
monses for  foreien  or  local  service,  on  which  I  certainly  think 
bis  learning  and  your  expressed  opinion  are  in  accordance 
with  the  intention  of  the  Act,  as  well  as  just  towuds  defen- 
dants. 

It  appears  to  me,  unreasonable,  as  in  one  case  quoted,  by  Mr. 
K.  that  the  Jadge's  order  should  supersede  the  plain  reading 
of  the  53rd  section,  rendering  it  imperative  on  the  Clerk  to 
issue  executions  without  consulting  plaintiffs,  who  of  course 
should  be  the  beet  judges  of  the  extent  of  lenity  or  severity 
to  be  exercised  towards  parties  against  whom  they  may  have 
judgments.  It  is  easy  for  a  plaintiff  when  entering  suits,  to 
instruct  the  Clerk  as  to  the  promptness  of  action  required  in 
any^  particular  suits,  as  doubtless,  entering  a  number  of  cases, 
a  discrimination  of  treatment  would  be  observed  towards  the 
respective  defendants,  on  the  principle  that  circumstances 
alter  cases. 

With  respect  to  specifyinfj  costs  on  summons,  I  would 
remark,  that  in  my  opinion,  if  the  blank  which  we  find  in 
the  Form  of  Summons  be  filled  with  any  other  than  the  coi^ 
rect  amount  of  costs  actually  made  up  to  the  issuing,  (and 
"  jretum  fee,'')  of  said  summons,  in  the  case  of  its  bemg  for 
fiireign  service  the  Clerk  is  misled,  he  has  to  OTeroharge  the 
defendant ;  should  the  claim  be  settled  before  the  summons 
is  returned  to  the  issuing  clerk,  or,  in  the  case  af  a  home 
service,  if  the  defendant  should  pay  the  claim  to  the  bailiff  at 
the  time  of  service.  In  these  casss,  excessive  costs  would  be 
exacted,  and  a  grievous  wrong  committed  which  would  be 
prevented  by  uniformly  and  invariably  specifying  the  true 
amount  of  costs  at  each  respective  stage  of  a  suit.)  If  it  be 
argued — as  I  have  heard  it,  that  the  insertion  of  costs  is  an 
ennpty  formality,  why  insert  any  amount?  But,  the  intention 
of  the  Act  is  evidently  to  guide  the  bailiff,  or  foreign  Clerk, 
in  making  up  hid  bill  of  costs  when  defendant  settles  before 
Court  day. 


ofa  Division  Court  judgment,  in  the  County 
on  the  sulject  I  would  ask  you, — Suppose  a  Division  Court 
judgment  to  be  recorded  in  the  County  Court,  and  that  the 
defendant's  property  is  encumbered  to  its  full  value  for  more 
than  twelve  months  after  said  record  is  made,  is  the  validity 
of  the  judgment  damaged,  or  may  it  be  enforced  at  any  period 
subsequent,  if  the  defendant  have  lands  whereon  to  enforce  it, 
whether  it  may  be  on  the  land  previously  encumbered,  and 
since  then  reliered,  or  on  lands  acquired  since  the  judgment 
was  registered  f 

In  your  October  number  I  find  Mr.  Klott  commenting  on 
the  want  of  authority  for  the  sale  of  account  books  belonging 
to  absconding  debtors,  seised  under  attachment  I  think  with 
Mr.  K.,  that  "  it  would  be  judicious  to  extend  the  90th  clause 
of  the  Division  Court  Acts  of  1850,  so  as  to  include  books  of 
account."  Yet,  as  he  quotes  the  instance  of  one  County  Judge 
directing  a  Clerk  in  reference  to  issuing  executions  without 
conanlting  plaintiffs,  would  it  be  a  great  stretch  of  authority 
to  have  the  debtors  of  an  absconder  summoned  before  him,  to 
•how  cause  why  said  debts  should  not  be  paid  to  the  Division 


Court  clerk,  and  that  his  Honor  make  an  order,  authorising 
the  clerk  to  grant  receipts,  which  of  course  would  be  yalid. 

I  am  disposed  to  think  Gentlemen,  that  if  the  power  to 
garnishee  were  included  in  the  Division  Court  Acts,  it  would 
tend  to  increase  the  facility  of  "  making  "  amounts  which  are 
not  now  collectable,  and  of  course  making  ^e  Acts  more  effec- 
tive in  their  working,  at  once  doing  away  with  the  irregularity 
supposed  above.  Am  I  ri^ht  in  supposing  that  the  introducing 
of  garnishment  in  Division  Court  practice,  would  meet  the 
difficulty  Mr.  Klotz  speaks  of? 

I  would  now  ask  vou, — Suppose  an  nneatisfied  judgment 
in  favor  of  a  party  who  is  defendant  in  another  suiti  it  may  be 
in  the  same  Court,  or  in  another  Division, — ^is  it  competent 
for  the  bailiff  to  attach,  by  virtue  of  execution,  said  judgment 
(on  behalf  of  the  plaintiff)  in  the  hands  of  the  clerk,  and  will 
the  clerk  be  exonerated  from  blame  or  liability,  by  paying 
said  judgmen^i  when  collected  to  the  attaching  bailiff?  I  know 
of  one  case  in  point,  where  the  bailiff  of  a  roreign  Division, 
attoched  a  judgment  as  described,  which  in  due  course  was 
paid  to  him,  the  Bailiff  on  this  occasion  seeing  the  indecision 
of  the  Clerk  in  the  matter,  quoted  the  authority  of  an  eminent 
Ex.  County^  Judge  who  had  construed  the  judgment  to 
be  a  "  security  for  money  "  therefore  seisable.  In  this  case 
the  defendant  whose  property  the  judgment  was,  acquiesced 
in  the  matter,  but,  in  the  event  of  opposition  being  manifested 
would  the  bailiff  fuid  clerk  be  justined? 

I  have  noted  your  opinion  contained  in  the  last  (November) 
number  of  the  journal,  on  ooestions  mooted  by  Mr.  Klotz  in 
reference  to  the  division  or  proceeds  of  sale  on  executions, 
where  several  issue  against  one  defendant.  And  I  infer  from 
the  tenor  of  your  remarks,  that  in  cases  where  any  doubt 
exists  as  to  the  application  of  any  particular  section  of  the 
Division  Court  Acts,  we  are  where  a  parallel  exists  to  be' 
guided  by  the  practice  of  the  Superior  Courts. 

Most  respectfully  yours, 

J.  H. 


[We  are  much  pleased  to  see  that  the  example  of  our  valued 
correspondent,  Mr.  Klotz,  is  not  altogether  lost.  The  above 
communication  is  one  of  the  same  description  as  those  he  eon- 
stantly  sends  us,  and  such  as  our  columns  are  always  open  to 
receive.  Having  ever  taken  a  deen  interest  in  all  matters  re- 
lating to  Division  Courts  and  their  improvement,  we  always 
hail  with  pleasure  any  evidence  of  a  corresponding  feeling 
given  by  any  of  their  officers ;  for  there  is  no  system,  however 
perfect,  which  may  not  be  abused  by  the  indifforence  or  igno- 
rance of  thoee  api>ointed  to  carry  out  its  details ;  and  on  the 
other  hand,  an  efficient  officer  and  one  who  wishes  to  perform 
his  duties  properly,  will  always  be  able  to  make  the  best  of 
those  defects,  or  seeming  defects,  which  can  never  in  any  sys- 
tem be  wholly  overcome  or  avoided. 

Such  letters  as  the  above  show  a  strong  evidence  of  ability, 
intelligence  and  desire  for  the  improvement  of  the  law,  and 
the  practice  of  the  Courts,  of  which  the  writers  are  officers,  in 
our  opinion  highly  commendable  and  worthy  of  imitation. 

We  shall  now  proceed  to  notice  the  questions  asked  or  dis- 
cussed by  our  correspondent,  J.  H. 

With  respect  to  the  question  of  County  Court  Judgments  by 
transcript,  &c.,  it  is  one  of  general  law  which  does  not  come 
within  the  limits  to  which  we  are  obliged  to  confine  ourselves 
in  giving  opinions,  but  we  may  say  that  the  judgment  has  the 
same  effect  as  if  it  had  originally  been  obtained  in  the  County 
Court,  so  far  at  least  as  regards  thedefendante  lands,  and  that 
the  lapse  of  a  year  will  not  affect  its  validity. 

We  are  inclined  to  consider  that  giving  garnishee  powers  to 
Division  Courts  would  be  an  improvement.  There  is  no  reason 
why  a  judgment  creditor  in  the  Division  Courts  should  not 
have  the  same  means  of  enforcing  payment  of  his  debt  as  in 
the  Superior  Courts,  and  it  is  more  tnan  probable  that  had  the 
Common  Law  Procedure  Act  been  in  force  when  the  Division 
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Coarto  Aoi  was  framed,  f;ami8hee  claases  would  ha^a  been 
inoorporated  in  it  The  jadgment  summonf  clause,  in  fact, 
gave  at  the  time  to  the  judj^eut  creditor  in  Division  Courts 
a  power  he  did  not  possess  in  Division  Courts,  and  perhaps  of 
greater  effect  than  what  is  iriven  by  the  camishee  clauses  in 
the  C.  L.  P.  Act  The  Superior  Courts,  nowever,  are  still  in 
advance  of  the  Division  Courts,  for  an  act  of  last  session  gives 
judgment  creditors  therein  powers  similar  to  those  conferred 
bj  the  91st  clause  of  the  D.  C.  Act. 

As  to  the  right  to  attach  a  judgment  or  seize  monejr  in  the 
hands  of*  D.  C.  Clerk  we  must  be  guided  bv  the  decision  of 
Chief  Justice  Aobinson  in  Calverly  v,  iStniih  reported  in  the 
third  volume  of  the  Law  Journal,  page  67,  where  it  is  held  that 
money  in  the  hands  of  an  officer  of  the  Court  cannot  be  taken 
in  execution. 

Lastly,  as  to  "oases  where  any  doubts  exist"  we  are  of  opin- 
ion that  the  practioe  of  the  Superior  Courts,  "where  a  parallel 
exists"  should  be  followed,  first,  because  the  law  so  directs ; 
seeondly,  because  the  practice  in  these  Courts  has  been  so 
matured  and  settled  that  there  must  be  much  greater  safety  in 
following,  than  in  departing  from  it ;  and  lastlv,  because  it 
tends  to  what  we  so  much  desire  to  see  in  D.  <J.  practice—- 
QBtlbmity. — Eoe.  L.  J.] 


THE  MAGISTRATES'   MANUAL. 


BT  A  BARRISTBR-AT-LAW— (OoranUR  JUnsTDw) 
QmtiuttdjTvmpQOt  tt3,  Yok  IV. 

YI. — ^Baiuxo  or  Committino  jpob  TeiaIi. 

Defendant  entitled  to  cop^  of  depontiont. — ^For  the  in- 
formation of  the  accosed  be  is  entitled,  at  any  time  after  all 
the  examinations  are  oompleted,  and  before  Uio  fixst  day  of 
the  Sessions,  or  other  first  sittings  of  the  Court  in  wbiob 
the  trial  is  to  take  place  to  obtain  from  the  person  having 
the  custody  of  the  same,  copies  of  the  depositions,  on 
which  he,  the  accused,  is  committed  or  bailed;  but  for 
them  he  is  required  to  pay  a  reasonable  aum  not  exceeding 
the  rate  of  ihree-penee  for  eadi  folio  of  one  hundred  words.* 

Oonvejfing  prisoner  to  gaol, — ^Where  tbe  accused  is  not 
bailed,  the  warrant  of  commitment  having  been  made  out 
the  oonatable  or  any  of  tho  eonstables  or  other  poisons  to 
whom  the  warrant  is  directed,  oonveys  the  prisoner  to  the 
gaol  or  other  prison  mentioned  in  the  warran  t.and  there 
delivers  him  to  the  gaoler,  keeper,  or  governor  of  the  gaol, 
&c.  It  is  the  duty  of  the  latter  thereupon  to  give  to  the 
constable  or  other  person  who  delivered  the  prisoner  to  him 
a  receipt  for  the  prisoner.f 

Form  of  Gaoler's  receipt, — ^The  state  and  condition  in 
which  the  prisoner  was  at  the  time  of  the  delivenr  should 
be  stated  in  the  receipt.  It  may  be  in  the  following 
form : — X 

I  hereby  certify  that  I  have  received  flrom  W.  T.,  Constable,  of 

the  (County t  ^c.,)  of ,  the  body  of  A.  B.,  together  with  a 

Warrant  under  the  Hand  and  Seal  of  J.  6.,  Seqnire,  one  of  Her 
Majesty's  Justieee  of  the  Peace  for  the  eaid  (Oouniy  or  United 
Countieif  or  as  the  eate  may  be)  of—,  and  that  the  said  A.  B., 
was  (sober,  or  aethe  case  may  be)  at  the  time  he  was  delivered  into 
my  custody.  P-  K. 

Appreheruion  in  one  County  on  offence  compiitted  in 
another. — It  often  happens  that  a  person  b  charged  before 
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a  magistrate  with  an  offence  alleged  to  have  been  committed . 
in  another  territorial  division  than  that  in  which  the  aoeused 
is  apprehended,  or  in  which  the  magistrate  has  jutisdiotion. 
In  this  oase  the  magistrate  is  required  to  examine  witnessM 
and  reoMve  sueh  evidence  in  proof  of  the  charge  as  may  be 
produced  before  him  within  nis  jurisdiction.  And  if  in 
his  opinion  the  testimony  and  evidence  is  sufficient  proof 
of  the  charge,  it  is  the  duty  of  the  ma^trate  thereupon 
either  to  oommit  the  aeeuaed  to  the  eommon  gaol  for  the 
County  where  the  oflfenoe  is  alleged  to  have  been  committed, 
or  to  admit  him  to  bail  in  the  manner  hereinafter  mentioned. 
It  is  also  the  mi^trate's  duty  to  bind  over  the  prosecutor 
(if  he  have  appeared  before  him)  and  the  witnesses  by 
recognizanoe  in  the  form  alreadv  described.  But  if  on  the 
oontraiy  the  testimony  and  evidence  is  not  in  the  opinion 
of  the  magistrate  sufficient  to  put  the  accused  on  his  trial 
for  the  offence  irith  which  he  is  barged,  it  is  the  duty  of 
the  magistrate  to  bind  over  the  witnees  or  witnesses  fay 
recognizance  in  the  manner  already  noticed. 

^Vant^  e/  Frimmer^  <f».— It  is  Best  the  doty  of  the 
magistrate  by  wanrant  under  his  hand  and  seal  to  order  the 
accused  to  be  taken  before  some  magistrate  in  the  territorial 
jurisdiction  where  the  offence  is  alleged  to  have  been  com- 
mitted, and  at  the  same  time  to  deliver  up  the  information 
and  complaint,  and  also  the  depositions  and  recognizances, 
to  the  constable  having  the  execution  of  the  warrant  to  be 
by  him  delivered  to  the  magistrate  before  irtiom  he  is  to 
tiJce  the  aecnsed,  which  depositions  and  reeogniianoes  are 
to  be  deemed  to  all  intents  and  purposes  as  taken  by  or 
before  the  last  mentioned  magistrate.* 

Form  of  Varranl.—- The  wanrant,  like  any  other,  must 
be  not  only  under  the  hand  and  seal  of  the  magistrate,  but 
directed  to  all  or  any  of  the  constsbles  or  other  Peace  Officers 
in  the  County  for  which  the  magistrate  issuing  it  has  juris- 
diotion.    It  may  be  in  this  form : — 

Province  of  Canada,  {County  or  UniUd  Countm,  ^  om  the  ease 
may  be)  of  — ^. 

To  all  or  any  of  the  Constables,  or  other  Peace  Officers,  in  the 
said  (County  or  United  Counties,  or  as  ^e  ease  may  be)  of  •^— >. 

Whereas  A.  B.,  of (laborer),  hath  this  day  been  charged 

before  the  nndersigned  (one)  of  Her  Mijesty's  of  the  Peace  in  and 

for  the  (CooHty  or  United  Counties  or  as  the  ease  may  be)  of , 

for  that  ( j-e.,  as  in  the  Warrant  to  apprehend)  ;  And  whereas  (/) 
have  taken  the  deposition  of  C.  D.,  a  witness  examined  by  (me)  in 
this  behalf,  but  inasmuch  as  (/)  am  informed  that  the  pnneipal 
witnesses  to  prove  the  said  offence  against  the  s&id  A.  B.  reside  in 

the  (County  or  United  Counties,  or  as  the  ease  may  be)  of , 

where  the  said  offence  Is  alleged  to  have  been  eemmltted ;  These 
are  therefore  to  command  you,  in  Her  K^eely's  name,  forthwith 
to  take  and  convey  the  said  A.  B.  to  the  said  (County  or  United 
Counties,  or  as  the  ease  may  be)  ef — -*,  and  there  cany  him  before 
some  Jnstlee  or  Justieee  of  the  Peaoe  in  and  for  that  (County  or 
United  Counties,  or  as  the  ease  muiy  be)  and  near  nnto  tho  (TomUh^ 
of^—)  where  the  offenoe  is  alleged  to  have  been  oommitted,  to 
answer  fhrther  to  the  said  charge  before  him  or  them,  and  to  be 
further  dealt  with  aooordlng  to  law ;  and  (/)  hereby  further  com- 
mand you  to  deliver  to  the  said  JusUoe  or  Justices  the  information 
in  this  behalf,  and  also  the  said  deposition  of  C.  D.  now  given  into 
your  possession  for  that  purpose,  together  with  this  Precept. 

Qiven  under  my  Hand  and  Seal,  this day  of ,  in  the 

year  of  our  Lord ,  at ,  in  the  (County,  ke,,)  of 

aforesaid.  J.  S.     [l.  s.] 


■^■p^ 
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TVammisston  of  d^poiUtofUf  dhc, — ^The  deposiiioDB  and 
recognizances  are  to  be  so  far  deemed  as  taken  by  the  ma- 
gistrate of  the  County  in  which  the  offence  was  committed, 
that  it  18  made  his  duty  to  transmit  them  to  the  proper 
officer  of  the  Court  where  the  aociised  is  to  be  tried  in  the 
event  of  the  aocttsed  being  either  committed  for  trial  tipon 
the  ohai^^e  Or  committed  to  bail. 

ComUMea*  eoik. — The  constable  who  lawfully  oonyeys 
a  prisoner  from  one  County  to  another  is  of  oouiHA  entitled 
to  hin  toBtB  and  ^spenses  upon  producing  the  accused  hefyte 
the  niagidtrate  of  the  County  in  which  the  offence  Was 
committed,  and  delivering  him  into  the  custody  of  such 
person  as  such  mi^trate  direets  or  names  in  that  behalf, 
and  upoh  delivering  to  the  magistrate  the  warMit,  bform- 
atton  (if  any),  depositions,  and  recognisances,  and  proving 
by  oath  the  handwriting  of  the  magistrate  who  sUMcribed 
the  same  ;  the  magistrate  before  whom  the  accused  is 
produced  is  required  to  furnish  the  constable  with  a  receipt 
or  certificate  of  the  ftots. 

jFbrm  of  receipt  olr  cert^caie,-^The  receipt  which  need 
not  be  under  the  seal  of  the  magistrate  may  be  in  thb  form.'*' 

FroTiBoe  of  Caaadai  (O&wU^  or  VmM  CbtnlfiM,  ^  •§  lAv  ttue 

may  be)  of  — 

Ii  J.  P.«  one  of  H«r  M^estj's  Jostioes  of  the  Peace,  in  and  for 
the  {Ccunijf,  ^e,)  of  — — -,  heroby  certify  that  W.  T.,  Constable  or 
Peace  Officer,  of  the  (CotaUif  or  United  Voitntiei,  or  at  the  eate  may 

he)  of »  hat  on  this day  of  •x — « one  Uionsand  eight  hon- 

drcd  and ,  by  Tirtae  of  and  in  etoedlenee  to  a  Wanant  of  J.  8., 

Ssqaire,  one  of  Her  Mijesty's  Justices  of  the  Peace  in  and  for  the 

{County  or  United  Counties,  or  at  the  ease  may  he)  of produced 

before  me,  one  A.  B.  charged  before  the  said  J.  8.  With  baying 
{^e,^  ttaHny  ekortly  ih§  oj/mee^)  and  deliTered  him  into  the  enstcdy 
of  -—  by  my  direction,  to  answer  to  the  said  eharce,  and  farther 
to  be  dealt  with  aooording  to  law,  and  has  aleo  deUvered  unto  m» 
the  latd  Warrant,  together  with  the  information  (if  at^)  in  that 

behalf,  awl  the  deposttioa  (a)  of  C.  D.  (and  of )  in  the  laid 

Wanrant  menttoned,  and  that  he  has  also  proTod  to  me  open  oath 
the  handwriUng  of  the  said  J.  8.  sabseiibed  to  the  same. 

J>ated  the  day  and  year  first  above  mentioned,  at  — -^  in  the 
said  {ComUy,  J-c.)  of .  J.  P. 

Payment  of  eotU  and  expenses, — ^The  constable  onpro- 
ducing  the  receipt  or  certificate  to  the  Sheriff  or  High 
Bailiff,  if  employed  by  such  officer,  or  if  not  to  the  Treasurer 
of  the  County  in  wMch  the  accused  was  apprehended^  is 
entitled  to  be  paid  all  his  teasOnaUe  chams,  costs,  and 
expenses  of  conveying  the  acctned  to  such  otner  County  or 
temtoiial  division,  and  returning  jfrom  the  same.f 
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Ql7fiSN'S  BENOH. 

TRINITT  TEIUI,  1868. 


Ross  V.  flTEAtar. 

Pkifttar  hi  18M  MBplojed <lfl^iMlia«,M  tMm^nj  to  eninlM  tjba  tttto  to  «ei«idn 
huidfl,  and  took  a  dead.  Aflanrarda  It  was  diaeoTerad  tlwfc  in  1861  a  portion  bad 
bean  aold  t>r  taxea,  tmt  .wtwn  the  plaibatT  pnfcfaaaod  he  had  itU!  a  year  to  rr 
deem.  In  1857  tbaaherlffinMle  a  deed  to  the  |kirvha«iir,  and  th»  plaintiff  thin 
bcoiwlit  thla  action  atfalnat  daflmdant  Sir  negUcattoau 

Bdd,  that  dafendaot  waa  not  liaMa 

This  was  an  aotion  against  the  defendant^  an  attorney,  fbr  neg- 
ligence in  the  inreettgation  of  a  title.    The  deolaration  eUted  in 
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sttbstance  that  the  plaiatiff  had  agreed  to  pnrohase  certain  land 
from  one  Perry,  and  retained  the  defbadant  to  ascertain  the  title 
of  said  Perry,  and  to  prooare  an  estate  in  Um  simple  to  bo  dnly 
conveyed  by  said  Perry  to  the  plainUff :  that  the  defuidant  aooep- 
ted  sQch  retainer,  but  disregarded  his  doty,  and  by  his  negieot  pro- 
enred  the  plaintiff  to  pay  the  pnrohase  money  of  the  said  land  to 
the  said  Perry,  irithont  obtaining  a  good  title  thereto. 

Defendant  pleaded :  1.  Notgnilty.    2.  Adeaialof  theretidner* 

At  the  trial  at  Bairie  belbre  HofMy^  J.,  it  was  proTed  that  the 
plaintiff  employed  the  defendant,  an  attorney,  to  see  that  Perry 
had  a  good  titte  to  the  land  referred  to  in  the  declaration,  and  to 
prepare  a  ccnTeyaace  from  Perry  to  him.  The  defendant  did  ac- 
cordingly make  searsh  into  the  title^  and  prepared  a  deed,  whidi 
was  exeeated  by  Fsny  on  the  19th  of  Deeember,  1864. 

It  was  disoorered  afterwards,  that  on  the  8lst  December,  1861, 
the  land  was  in  arrear  for  one  year's  taxes,  and  being  rttnmed  to 
the  sheiiff  with  the  asoal  warvant,  three  aeres  of  Bto,  which  the 
plaintiff  pnrohased  from  Perty,  were  sold  for  the  taxes,  in  Deeember, 
1662,  redeemable  In  three  years.  The  land  not  being  redeemed, 
it  was  oonTcyed  by  the  sfawriff  to  the  purchaser  at  the  sale  by  deed 
made  on  the  18tii  of  Jnne,  1867.  The  three  aeres  were  sold  fer 
Us.  lid.,  and  of  the  three  years  allowed  for  redemption  the  plain- 
tiff had  a  year  remaining  after  he  took  his  deed,  and  might  within 
that  tin  e  hare  redeemea  by  paying  a  few  shillings.  The  land  was 
proved  to  be  worth  £20  an  acre. 

It  was  objected  that  the  breach  assigned  in  the  declaration  was 
not  proTed,  for  that  a  good  title  passea  to  the  plaintiff  in  Decem- 
ber, 1864,  when  he  took  his  deed  fh>m  Perry,  subject  to  be  lost, 
as  respeoted  the  three  acres,  if  the  plaintiff  onuttod  to  redeem, 
before  January,  1866. 

It  was  objected  also,  that  no  negligence  Iras  proted,  for  that  it 
was  not  customary  for  conyeyancers  to  search  respectiog  arrears 
of  taxes,  or  to  inquire  whether  there  had  not  beeu  a  sale  of  the 
land  for  taxes,  not  yet  perfected  by  a  sheriff's  deed,  on  account  of 
the  period  for  redemption  not  haring  expired. 

It  was  proved  by  the  treasurer  that  ft  was  not  nnsual  fbr  con- 
▼eyanoers  and  attorneys  to  enquire  at  bis  office  irhetfaer  the  taxes 
are  in  arrear  en  lands  that  are  about  to  be  purchased,  but  that 
such  enquiry  would  only  in  general  lead  to  such  Information  res- 
pecting any  taxes  that  were  at  the  time  charged  against  the  lot, 
and  would  not  elicit  information  respecting  any  pre^ous  sale  that 
had  been  made  of  the  land  for  toxes,  unless  &e  eaquiry  was  under- 
stood to  be  made  wi&  that  Htm, 

It  was  prored,  by  soTcral  respectable  so^dtors  examined  ujnm 
the  trial,  that  it  had  never  been  usual  In  their  practice  nor  thought 
necessary  to  search  the  treasurer's  office  for  arrears  of  taxes,  nor 
to  enqidre  whether  the  land,  or  a  part  of  it,  had  been  sold  for 
taxes,  though  yet  redeemable.  Of  course  where  the  land  so  sold 
had  been  conveyed  by  the  sheriff,  the  Cotmty  register  would  in 
general  show  that. 

The  plidntiff  asked  fbr  leave  to  amend  his  declaration,  and  the 
defendant's  counsel  tiiereupon  withdrew  his  olyecUon,  that  the 
breach  as  lidd  was  not  proved.  And  ft  was  agreed  that  the  jury 
should  give  a  verdict  for  the  damage  which  they  considered  had 
been  sustained  by  the  plaintiff  losingthe  three  acres,  and  it  should 
be  reserved  for  the  Court  to  determine  whether,  under  the  fkcto 
proved,  the  defendant  was  liable.  The  jury  assessed  the  damage 
at  £90. 

jyArcy  BouUon  for  the  plaintiff,  cited  Eunttr  ▼.  VMweU^  10 
Q.  B.  69 ;  ffayne  v.  Rhodee,  8  Q.  B.  842 ;  Cooper  v.  St^hetuon,  21 
L.  J.  (Q  B.)  292. 

^cMtehad,  contra. 

RoBUfsoH,  C.  J.,  delivered  the  Jodgmeot  of  the  Court 

If  we  are  at  liberfy,  as  we  infer  we  are,  to  draw  such  inliBrenees 
froih  the  evidence  as  we  think  the  jury  shoirid  have  drawn,  then  our 
opinion  Is  in  favor  of  the  defendant.  We  do  not  think  it  can  pro- 
perly be  called  negligence  In  the  attorney  that  he  did  not  acquire 
infbrmation  of  the  fact  that  a  portion  of  the  land  had  been  sold  for 
taxes,  though  not  conveyed.  The  registrar's  office  would  have 
given  no  information,  and  we  do  not  think  it  can  fairly  be  consid- 
ered a  part  of  a  solicitor's  doty  to  enquire  whether  there  are  not 
taxes  in  arrear,  for  that  is  a  known  charge  to  which  all  oecupanto 
are  liable,  and  against  which  they  are  In  the  babtt  of  protecting 
themselres  by  enquiries  made  from  time  to  time.    Ko  legal  ^111  Is 
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r«qiiired  to  judge  of  that  inenmbmioe,  and  when  a  Tendoe,  after 
taking  pouearion*  is  obliged  to  paj  an  old  arrear  of  taxes,  he 
knows  he  has  his  remedy  against  the  firevioiis  owner,  who  oaght 
to  have  paid  the  oharge. 

la  Tory  many  oases  a  professional  ssareh  after  that  kind  of  in- 
oombranoe  woold  oost  more  than  the  amount  of  the  tax  doe; 
and  it  was  proved  that  if  the  defendant  had  gone  to  en^nire  about 
the  arrear  of  taxes,  he  would  not  have  been  likely  to  have  been 
told  of  the  sale  that  had  gone  by,  sinoe  that  wiped  off  the  arrear, 
and  it  no  longer  stood  against  the  land. 

The  plaintiff  was  himself  wanting  in  diligenoe  in  allowing  a  year 
to  elapse  within  whioh  he  might  have  redeemed  and  by  that  omis- 
sion In-ooght  the  iigury  upon  himself.  The  oonoorring  testimony 
of  the  respectable  witnesses  examined  is  important,  we  think,  on 
the  question  of  negligence,  and  should  torn  the  scale  in  fsTOur  of 
the  defendant. 

The  plaintiff  did  obtoin  a  good  title  to  the  land,  but  has  lost  it 
by  neglecting  to  redeem.  There  was  no  title  outstanding  when  he 
took  his  coDveyance,  but  a  mere  sale,  whioh  might  or  might  not 
affect  the  title,  according  as  the  plaintiff  made  use  or  not  of  his 
priTilege  of  redeeming,  for  which  he  had  ample  time. 

Judgment  for  defendant. 


FsRBiB  y.  Thx  QaAiTD  TBuirK  Railway  Compaitt. 

Jtoflmty  contjwuy— Jibrte  gdtb^  on  trodcfrvm  highwof—Vi  FSe^  eA.  12,  •«.  16 

In  an  actloD  agaliuit »  nHwaj  compuiy  fat  not  ereetinKltaoM  and  eattle  guards, 
wherebr  the  plaintifTt  hMM  got  on  the  track  and  was  killed,  there  was  evl- 
denee  to  ahow  that  the  hofse  eaoqMd  flrom  tlitplalnturi  fleld  Into  the  itraet 
within  half  a  mUe  of  the  railway,  and  thence  upon  the  tnck. 

fleU,  that  If  10  the  plaintiff  was  pradnded  ftom  raeorering  by  the  20  Ylc^  eh. 
12,  MC 16,  though  the  hone  wae  not  klUed  at  the  Tory  point  of  Intereectlon. 

This  was  an  action  against  the  defendants  for  neglecting  to  put 
up  fences  and  make  cattle  guards,  in  consequence  of  wmch  the 
plaintiff's  horse  got  upon  the  railway,  and  was  killed. 

P^ea.->Not  guilty,  by  sUtnte. 

At  the  trial,  at  Kingston,  before  Draper^  C.  J.,  it  was  proyed 
that  the  plaintiff's  lot  of  land.  No.  86  in  Uie  fifth  concession  of 
Pittflbarg,  had  a  public  road  along  its  west  side,  which  crossed 
the  railway.     There  were  cattle  guards  at  the  crossing. 

On  the  29th  of  October  last  the  plaintiff*s  horse  got  out  of  his 
field  from  defect  in  his  fences,  in  the  night,  and  got  into  the  road, 
and  off  that,  as  the  jary  found,  upon  Uie  railway.  There  is  no 
certain  proof  of  the  manner  in  which  he  got  upon  the  railway,  or 
at  what  point  on  the  railway  he  was  struck ;  but  it  appeared  to  a 
person  who  saw  him  lying  dead  by  the  side  of  the  railwsy  next 
morning,  that  the  horse  had  been  on  the  west  side  of  the  cross 
road,  and  that  he  was  carried  by  the  looomoUye  eastward,  oyer 
both  the  cattle  guards,  and  killed.  The  fences  of  the  field  in 
which  the  horse  had  been  left  were  found  to  be  low,  some  of  the  rails 
being  down  at  a  point  on  the  cross  roa4  half  a  mile  distant  Arom 
the  intersection  with  the  railway. 

It  was  left  to  the  jary  to  say  whether  the  horse  escaped  from 
the  plaintiff's  field  by  defect  of  his  fences ;  whether  he  had  got 
across  the  cattle  gusrds,  and  was  on  the  railway  track  on  either 
side  of  the  cross  road ;  or  whether  he  was  on  the  railway  track  be- 
tween the  cattle  guards  when  he  was  struck ;  and  to  assess  the 
yalue  of  the  horse. 

The  jury  could  not  find  how  the  horse  got  out  of  the  pasture, 
but  that  he  had  crossed  one  of  the  cattle  guards,  and  was  on  the 
railway  beyond  it  when  he  was  struck  by  the  train ;  and  they 
found  the  ralue  of  the  horse  to  be  £22  10s.  Leaye  was  resenred 
to  the  defendant  to  moye  for  a  nonsuit,  on  the  ground  that  by  the 
late  act  20  Vic,  ch.  12,  sec.  16,  or  as  the  law  stood  before  that 
act,  the  plaintiff  was  disabled  ftrom  recoyering. 

The  case  was  in  fhot  undefnided  at  the  teial,  being  called  in 
its  order  on  the  second  day  of  the  assises,  before  the  defendants* 
oounsel  and  witnesses  were  in  attendance. 

Bdl  obtained  a  rule  mn  to  enter  a  nonsuit,  pursuant  to  leaye 
reseryed,  or  for  a  new  trial  on  the  law  and  eyidence. 

J2ea<f  shewed  cause. 

EoBiiisoH,  C.  J.,  deliyered  the  judgment  of  the  eonrt. 

It  is  objected  that  the  declaration  was  not  supported  by  any  eyi- 
dence as  respects  the  alleged  want  of  fences  to  the  railway  track. 


or  want  of  cattle  guards,  and  there  seems  indeed  to  be  an  absence 
of  proof  of  those  material  allegations. 

1st  There  was  no  proof  that  the  fences  of  the  nulway  company 
were  defective,  or  that  there  was  not  proper  eattie  gaui^  so  that 
the  plaintiff  has  not  established  that  the  loss  he  has  suflisred  arose 
from  the  neglect  he  complained  of;  and  that  certainly  was  neeea* 
sary  to  be  shewn,  in  order  to  sustain  his  action,  for  no  negligence 
or  improper  conduct  is  complained  of  in  driTing  the  train. 

2ndly.  If  we  are  to  take  it  that  the  horse  came  along  the  cross 
road  upon  the  railway,  then  what  is  the  effect  in  this  case  of  20 
Vic,  ch.  12,  sec  167  I  think  the  eftet  of  it  is  to  disable  the 
owner  of  eattie,  Ac,  to  reooyer  for  any  animal  that  has  got  on  the 
railway  track  from  a  cross  road,  contrary  to  the  act,  eyen  though 
it  may  not  haye  been  killed  at  the  yery  point  of  intersection,  for 
such  animal  has  got  on  the  track  by  bdng  allowed  to  be  at  large 
on  the  highway  contrary  to  the  act  of  parliament,  and  was  there- 
fore unlawfully  on  the  track ;  the  consequence  of  which  is,  that 
the  compay  would  not  be  liable  for  what  happened  to  him,  unless 
it  arose  from  wilfUl  misconduct  or  negllfrence  in  the  conduct  of 
their  trains.    We  think  a  nonsuit  should  be  entered. 

Rule  absolute. 


Trb  MvnozPAUTT  or  thb  Towvship  ot  Lovdov  y.  Tm  GamaT 

Wisnui  Railway  Comfaxt. 

o/Noiiee  16  Fte.,  eh.  182,  tect.  8,  21. 

nie dedaratkm  stated thatataz, amoontlnc to  £198,  was  doly  awamrt  B«iiiMt 
delbndantN,  ibr  the  year  185«.of  whkh  tb^y  haddne  notSoe,  yet  deCendanta,  al- 
though aatd  ram  had  been  dnly  demanded  of  them,  reftaaed  to  pay  the  aama. 

Defendanta,  as  to  £6  16a.  6d.,  pleaded  payment  Into  ooort,  and  except  as  to  that 
•nm,  that  the  amMioii  Ibr  the  year  did  not  delhrer,  or  tnnnnU  to  any  ky  port 
to  any  atatkm  or  oSee  of  deCMidanta  a  netke  of  the  total  amoont  at  which  thaj 
had  aneeaed  defindanta'  real  property  In  the  mnnidpalliT,  dlatlngniahing  the 
Talne  of  the  land  oeeupled  by  the  road  and  theTalne  of  all  defendants'  other  raal 
property. 

Mm9UL%  a  tpQon  deteaoe. 

The  declaration  alleged  that  a  tax,  amounting  to  £128 12s.  lld.» 
was  duly  assessed  against  the  defendants,  in  and  for  the  township 
of  London,  for  the  year  1856,  of  whioh  the  defendants  had  due 
notice,  yet  the  defendants,  although  the  said  sum  of  £128 12s.  lid. 
had  been  duly  demanded  of  them,  had  refrMod  or  nei^eeted  to  pay 
the  same,  whereby  an  action  has  aocmed  to  the  plaintiffs  to  reoorer 
the  said  sum  so  assessed  against  the  defendants  as  aforesaid,  with 
interest  thereon,  as  a  debt  due  to  the  said  township  of  Londpn, 
whioh  the  municipal  council  of  the  said  township  of  London,  being  • 
the  plaintiffs  in  this  cause,  were  entitled  to  recoTcr,  with  interest; 
and  the  pl^Qtiffs  claimed  the  said  sum  of  £128  12s.  lid.,  with 
interest  thereon,  amounting  to  £8,  making  the  aggregate  sum  of 
£186  12s.  lid.  which  the  plaintiff^  claimed. 

PhM.^\.  Except  as  the  sum  of  £6  16s.  5d.,  paroel,  Ac,  that 
the  defandants  neyer  were  indebted  as  alleged. 

2.  Except  as  to  the  sum  of  £6  16s.  6d.,  parcel,  &c.,^  that  the 
assessor  or  assessors  for  the  said  municipality  of  the  plaintiffs,  for 
the  year  1856,  did  not  deliyer,  or  transmit  by  post  to  any  sution 
or  office  of  the  defbndaifts,  a  notice  of  the  total  amount  at  which 
they  had  assessed  the  real  proper^  of  the  defendants  in  the  said 
municipality,  distinguishing  the  yalue  of  the  land'occupied  by  the 
road,  and  the  yalue  of  all  other  real  property  of  the  Company. 

8.  As  to  the  sum  of  £6  15c  5d.,  payment  into  court. 

The  plaintiffs  demurred  to  the  second  plea,  assigning  as  grounds^ 
that  it  is  not  stated  that  the  defendants  duly  transmitted,  for  the 
year  1856,  a  statement  to  the  clerk  of  the  plaintiflfs,  describing  the 
Talne  of  all  the  real  property  of  the  plaintiffii,  other  than  the  road- 
way, and  also  the  actual  Talne  of  the  land  occupied  by  the  road 
in  the  said  municipality  of  the  township  of  London,  according  to 
the  aTcrage  Talue  of  land  in  the  locality ;  and  also  that  the  defend- 
ants do  not  deny  that  tiiey,  the  defendants,  were  notified  by  the 
assessor  or  assessors  of  the  assessment  in  the  declaration  mentioned; 
they  only  deny  haTing  been  notified  by  the  said  assessor  or  asses- 
sors in  a  particular  manner,  and  accordingly  the  defrndants  should 
haye  applied  for  a  reyision  of  th^  assessment,  and  are  not 
entitied  now  to  set  up  the  defence  in  the  said  plea  set  forth.  And 
also  because  the  said  defendants,  by  the  payment  of  the  sum  of 
£6  15s.  5d.  into  court,  admit  their  liabili^  to  pay  the  plaintiffs 
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Bome  amoant,  and  such  being  the  case,  that  amoont,  it  is  sabmitted, 
can  only  be  determined  by  the  assessor's  roll  of  the  said  mnnioi- 
pality  for  the  year  1866,  as  finally  passed.    And  that  the  said  plea, 
if  it  is  a  good  plea  at  all,  is  a  plea  in  bar  of  the  plaintiffs'  action, 
whereas  the  defendants,  by  payment  into  coortas  aforesaid,  admit 
%  prima  facie  cause  of  action  on  behalf  of  the  plaintiffs,  and  seek 
to  reduce  the  amoant  of  their  claim  only.    And  also  that  the 
plaintiffs  in  th^  declaration  aver  dne  notice  to  the  defendants  of 
the  said  assessment  for  the  year  1866,  which  the  defendants  do  not 
deny  in  the  said  plea,  their  said  plea  being  a  plea  neither  in  bar 
nor  in  confession  and  aToidanoe. 
mHot  for  the  demnrrer.    Irvinff  contra. 
The  clauses  of  the  statute  dted  are  referred  to  in  the  judgment 
RoBDisoN,  0.  J.,  dellTered  the  judgment  of  the  court 

In  order  to  entitle  a  municipslity  to  sue  for  a  tax  imposed  in  the 
ordinary  manner  upon  resident  rate-payers  (and  by  the  8th  clause 
of  the  assessment  Law,  16  Vic,  ch.  182,  Bulway  Companies  are 
always  to  be  assessed  for  their  real  estate  as  if  they  were  resident) 
they  must,  we  think,  be  able  to  shew  that  they  haTC  done  what 
would  be  necessary  to  entitle  them  to  distrain  by  warrant  for  the 
same  tax,  if  the  party  had  goods  that  might  be  seised,  except  per- 
haps that  there  would  be  no  occasion  for  making  the  previous 
demand  mentioned  in  the  42nd  clause. 

And  neither  by  distress,  nor  by  tiiie  action  under  the  45th  clause, 
can  a  ratepayer,  we  think,  be  compelled  to  pay  a  tax  of  which  sudi 
notice  hat  not  been  given  to  him  as  the  law  has  provided,  in  order 
to  give  him  the  opportunity  to  appeal  under  the  26th  and  subse- 
quent clauses.  We  do  not  mean  to  say  that  the  plaintiffs  in  such 
an  action  are  bound  to  set  forth  in  their  declaration  that  they  have 
given  such  notice  as  the  law  requires  before  the  assessment  roll 
was  finally  completed — ^that  may  perhaps  be  assumed  till  the  con- 
trary is  shewn — ^but  it  must  be  open  to  the  defendant  to  deny  that 
such  notice  was  given,  and  to  put  the  plaintiffs  to  the  proof  of  it 

The  plainUffii  have  averred  in  their  declaration  that  a  tax  of 
£128  12s.  lid.  was  dufy  aututd  against  the  defendants  for  the 
year  1866,  of  wUch  the  defendant*  had  notice.  That  does  not  ne- 
cessarily mean  more  than  some  time  before  the  action  was  brought, 
and  for  all  that  appears  after  the  assessment  roU  had  been  com- 
pleted, and  the  time  for  appeal  had  passed,  the  defendants  had 
due  notice  that  such  a  tax  was  assessed  against  them.  But  what- 
ever it  may  have  meant,  the  defendants  have  in  their  plea  denied 
that  the  assessors  for  1856  did  that  which  the  twenty-first  clause 
of  the  act  makes  it  their  duty  to  do  in  case  of  all  railway  companies, 
t.  6.,  "  deliver  at,  or  transmit  by  post  to  -any  station  or  office  of  the 
company,  a  notice  of  the  total  amount  at  which  they  have  assessed 
the  real  property  of  the  Company  in  their  municipality  or  wurd, 
distinguishing  the  value  of  the  land  occupied  by  the  road,  and  the 
value  of  all  other  real  property  of  the  Company.*'  ' 

If  the  plaintiffs  have  not  done  so,  they  are  not  in  a  position  to 
sue  for  the  tax.  And  the  21st  clause  makes  it  clear,  by  its  refer- 
ence to  the  28rd  clause,  that  the  notice  which  is  to  be  thus  given 
must  be  given  before  the  completion  of  the  roll.  It  would  other- 
wise be  of  little  use  to  the  par^. 

Unless  the  due  notice  mentioned  in  the  declaration  must  be 
taken  to  mean  such  a  notice,  it  would  be  an  averment  of  no  con- 
sequence. If  it  does  mean  that,  then  the  defendants  of  course  are 
at  liberty  to  traverse  it,  as  they  have  done  in  their  plea. 

The  plaintiffs  object  that  the  defendants  should  have  shewn  in 
their  plea  that  they  did  what  the  same  21  st  clause  makes  it  in- 
cumbent on  them  to  do— namely,  that  they  had  some  time  in  the 
year  transmitted  to  the  derk  of  the  municipality  such  a  stateknent 
of  their  real  property  in  the  municipality,  and  iU  value,  as  that 
danse  of  the  act  requires. 

We  suppose  that  information  is  called  fbr  in  order  to  facilitate 
the  business  of  the  assessors,  though  it  can  hardly  be  meant  to  be 
binding  upon  them  eitiier  as  to  quantity  or  value ;  and  no  doubt 
it  ought  to  have  been  sent,  and  perhaps  may  have  been ;  but 
admitting  that  we  should  infer  that  it  was  not  sent,  since  the 
defendants  have  not  stated  it,  still  tiiat  could  not  authorize  the 
assessors  or  the  municipality  to  impose  any  amount  they  chose, 
and  enforce  it  without  having  given  notice  of  the  amount  required 
by  law  in  time  to  allow  of  an  appeal. 

We  do  not  think,  therefore,  that  the  plea  is  bad  for  not  contain- 
ing the  averment  suggested. 


The  plaintifiis  have  further  objected  to  the  plea,  that  by  submit- 
ting to  a  sum  of  £6  16s.  6d.  as  due  for  the  year  1866,  the  defend- 
ants have  admitted  a  rate  legally  made,  and  so  cannot  set  up  a 
want  of  notice ;  but  upon  consideratton  it  is  plain  there  is  no  force 
in  that  objectioi^  because  if  the  Company  had  received  a  notice  of 
£6  16s.  &d.  as  being  the  rate,  and  afterwards  found  that  £128 
was  demanded  of  them,  they  could  only  plead,  as  they  have  done, 
that  the  plaintiffs  had  not  transmitted  to  them  a  notice  of  the 
total  amount  to  which  they  had  assessed  their  property. 

In  our  opinion  the  plea  is  sufficient,  but  the  plaintiffs  may  apply 
for  leave  to  take  issue  upon  it,  or  reply  to  it  spedaily. 

Judfjontfat  fcr  defendants  on  demurrer. 


McLsAir  V.  Tm  Town  Couvoil  ov  the  Towk  ov  B&AKTroaD. 

flu  uomiltow    IdabiHhtyor  wetk—Atdkor^  of  Chmmittnc    fhuntcnnnwl — 

OorporaU  Seal^JffeaL 

The  Municipal  Oonndl  for  18{M  puaed  a  rewlatlon  tbftt  certain  wcark  shonld  be 
dona,  for  wUeh  a  Terbal  tender  was  made  by  the  plalntlfr,  to  the  ttreet  and 
■lde>w»lk  Oummlttee^  and  aooaptod  in  wiiting  bj  a  mi^oeity  oftbe  OommitCea, 
after  the  laat  meeting  of  ttie  Oonneil  In  18M^  and  wlthont  the  tender  haTing 
been  sabmitted  to  tlM  Oooncll,  or  any  wrlttmii  oontract  executed.  In  April,  1S57, 
■ome  tfane  after  the  plaintiff  had  oommenoed  the  work,  the  OonneO  pawed  a  re* 
■olntton  notliyiBg  him  not  to  praeeed,  but  he  went  on  notwithetanding,  and 
eompleted  it,  and  In  this  action  brought  ibr  tike  prioe^  a  Terdict  was  taken  for 
the  plaintiff  with  leave  reeenred  to  enter  a  Terdict  tor  deJhndants,  nnleai  the 
whole  amoant  claimed  could  be  recovered. 

Bekt,  afflrming  tiie  jodgnent  of  tlie  court  below,  that  the  plaintiff  could  not 
reeorer. 

nddf  uXbo,  that  an  ^peai  would  lie  firom  the  deddon  of  the  Judge  below  on  a 
Terdict  10  taken. 

Appeal  from  the  county  court  of  the  county  of  Brant. 

The  facts  of  the  case  are  so  fully  stated  in  the  judgment  of  the 
learned  judge,  given  in  the  court  below,  that  it  is  unnecessary  to 
give  the  evidence  taken  there  at  length. 

Jons,  Go.  J. — ^The  declaration  in  this  cause  was  on  the  common 
counts  for  work,  labour,  and  materials,  goods  sold,  money  counts, 
and  account  stated.    Plea,  never  indebted. 

The  plaintiff  claimed  £76  168.  7d.,  for  the  materials  and  work 
in  the  construction  of  68}  rods  of  side-walk,  on  Golbome- street,  in 
the  town  of  Brantford,  at  $4}  per  rod. 

It  appeared  by  the  evidence,  that  the  Council  for  the  year  1866, 
shortiy  before  their  time  of  office  expired,  passed  a  resolution  that 
the  side-walk  in  question  should  be  built,  not  specifying,  however, 
whether  the  work  should  be  done  by  tender,  nor  directing  who  was 
to  give  out  the  contract,  nor  how  it  was  to  be  paid  for.  On  the 
17&  December,  a  verbiJ  tender  was  made  to  the  street  and  side- 
walk Committee,  by  the  plaintiff,  to  do  the  work  and  furnish  the 
materials  for  $4}  per  rod.  A  written  acceptance  was  put  in  at 
the  same  date,  signed  by  a  majority  of  the  Committee,  and  accept- 
ing the  plaintiiTs  tender  as  the  lowest 

It  was  proved  that  the  tender  was  not  submitted  to  the  Council, 
and  that  the  acceptance  in  fact  was  signed  by  the  Committee  after 
the  Council  rose  on  the  evening  of  the  17th  of  December,  which 
was  their  last  meeting  before  going  out  of  office.  No  written  con- 
tract was  executed  between  the  parties,  and  nd  order  under 
defendants'  corporate  seal. 

The  plaintiff  did  nothing  towards  making  the  side-walk  that  year, 
but  on  the  10th  of  April,  1867,  he  ordered  the  necessary  lumber 
for  the  work,  two  loads  of  which  were  delivered  before  the  17th  of 
April.  On  the  17th  of  April,  the  matter  having  been  brought 
before  the  new  Council,  they  passed  a  resolution  notifying  the 
plaintiff  not  to  proceed  with  the  work.  The  plaintiff,  not  regarding 
this  event,  went  on  and  completed  the  side-walk.  Evidence  was 
given  to  shew  that  it  had  been  the  usual  {practice,  when  the  Coun- 
cil ordered  a  work  like  this  to  be  done,  for  the  street  and  side-walk 
Committee  to  give  out  the  contract  without  reference  to  the  Council, 
and  when  the  work  wascompleted  the  Council,  accepted  and  paid  for 
the  same,  although  the  defendants  gave  some  evidence  to  shew  that 
this  practice  was  not  uniform,  but  that  sometimes  the  Couneil 
themselves  gave  out  the  work. 

The  defendants  objected  that  this  Committee  had  no  power  to 
act  on  such  a  resolution,  but  that  the  tender  should  have  been 
submitted  to  the  Council,  and  the  work  given  out  by  them ;  and, 
secondly,  that  wairing  the  first  objection,  the  Council  were  not 
liable,  as  they  had  notified  the  plaintiff  not  to  proceed  witii  the 
work,  and  to  hold  them  liable  would  be  to  enforce  the  performance 
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of  aa  executory  contract  against  them  when  tbey  were  not  bound 
by  their  corporate  seal.  It  was  consented  at  the  trial  that  a  Ter- 
diot  should  be  entered  for  ^ip  plaintiff  for  £76  15s.  7d.,  the  amount 
claimed,  subject  to  be  moVed  against  by  the  defendants,  the  plain- 
tiff agreeing  that  in  case  his  Terdict  could  not  stand  for  the  whole 
amount,  the  court  should  haTe  power  to  set  it  aside,  and  enter  a 
Terdict  for  the  defendants.  The  defendants  have  therefore  moved 
a  rule  to  set  aside  this  Terdict^  and  enter  a  verdict  for  them. 

I  am  of  opinion  that  this  rule  must  bo  made  absolute.  As  re* 
gaids  the  first  objection — ^that  the  Committee  had  no  power  to  give 
out  the  oontraot,  but  thai  tho  tender  should  have  been  aubimtted 
to  the  Cooneil,  and  the  work  giren  out  by  them — I  think  it  very 
questionable  if  this  Committee  did  not  exceed  their  power  in  aeting 
as  they  did,  independent  of  the  question  whether  they  should  not 
have  laid  the  tender  before  the  Council,  and  awaited  their  direc- 
tions. I  think  the  circumstances  under  which  they  accepted  the 
tender,  are  such  as  to  throw  great  suspicion  on  the  transaction,  if 
not  to  avoid  it  altogether.  This  acceptance,  it  was  shewn,  was 
signed  by  the  Committee  on  the  eve  of  the  Council  going  out  of 
office,  for  a  work  which  would  devolve  on  their  sucoesaoreto  oarty 
out,  and  was  in  fact  signed  alter  the  last  meeting  of  the  Council 
for  that  year,  when  in  fact  the  body  ftrom  whom  the  Committee 
derived  their  power  had  oeaaed  to  aot.  It  would,  I  think,  be  going 
a  great  length  to  say  that  the  future  Council  would  be  compiled 
to  carry  out  such  a  transaction. 

But  it  is  upon  the  aeoond  objection  that  I  think  the  plaintiff's 
case  clearly  fails :  that  is,  that  the  defendants  are  not  bound,  there 
being  no  contract  under  tiieir  corporate  seal.  There  are  a  great 
many  cases  to  shew  that  where  work  is  done  for  a  corporation 
within  the  legitimate  scope  of  their  powers,  which  work  they  have 
aocepted  and  adopted,  they  cannot,  when  sued  for  the  prioe,  ob- 
ject that  no  order  was  given  under  their  corporate  seal.  See 
Beverly  v.  The  Lincoln  0<u  Company  (6  A.  &  B.  829),  Flthmon^ 
ffer's  Company  v.  Robertton  (6  Scott's  N.  R.  66).  In  the  latter 
case  the  law  on  this  point  is  very  fully  considerea. 

This  principle  of  law  has  been  considered  well  settled,  and  seems 
to  be  founded  on  justice,  that  when  a  corporation  aocepts  and 
adopts  a  work,  receiving  hereby  all  the  benefit  firom  it,  they  should 
be  estopped  from  alleging  that  they  did  not  order  it  to  be  done  in 
such  a  manner  as  to  make  them  legally  liable.  There  are,  how- 
ever, some  late  cases  where  the  courts  have  held  that  even  in  ex- 
ecuted contracts,  under  certain  circumstances,  corporations  are 
not  liable,  except  when  bound  by  their  corporate  seaL  See  Be- 
gina  v.  Mayor  of  Stamford  (6  Q.  B.  483).  (7<ye  v.  Thames  Haven 
Dock  and  Bailway  Company  (18  L.  J.  845  Exch.),  Lamprel  v. 
BeUerieay  Union  (8  Bx.  283),  DiggU  v.  London  and  Blaekwall 
Bailway  Company  (5  Ex.  442),  Jlomenham  v.  Wolverhampton 
Water  Workt  (6  Ex.  139),  WilUanu  v.  Cheater  and  Holyhead 
Bailway  Company,  (15  Jur.  838).  I  do  not  think,  however,  that 
these  cases  overrule  the  prinotple  of  law  above  laid  down,  but  are 
rather  exceptions  to  the  general  rule. 

It  then  remains  to  be  considered :  does  the  present  case  ikll  within 
these  that  are  considered  as  executed  contracts  7  I  think  clearly 
not  The  plaintiff,  at  the  very  inception  of  the  work,  is  notifiea 
by  the  dttfendants  not  to  proceed  with  it  Upon  what  principle, 
then,  can  the  defendants  be  bound  to  pay  for  work  which  the  plain- 
tiff goes  on  and  does  despite  their  order?  To  hold  them  liable  in 
such  a  case  would  be  to  declare  that  a  legal  binding  contract  ex- 
isted, a  contract  on  which  the  plaintiff  would  be  entiUed  to  recover 
damages  if  prevented  from  performing  it  by  the  defendants. 

The  case  of  BartieU  v.  The  MmieipaUly  of  Amhertebury  (14  U. 
G.  B.  162),  seems  to  me  to  be  quite  in  point.  There  the  plaintiff, 
after  having,  by  the  order  ef  the  Couucil,  undertaken  to  build  a 
side-walk,  and  having  done  work  on  it  to  the  amount  of  £26  15s., 
w<a«  ordered  by  the  eew  oonaeil  to  desist  from  the  work.  He  did 
80|  and  brought  his  action  to  recover  for  the  amount  he  had  done, 
and  also  for  damages  for  not  being  allowed  to  complete  the  job. 
The  court  held  that  although  entitled  to  recover  the  former,  he 
oould  not  claim  damagee  for  not  being  allowed  to  complete  it^  as 
the  contract  was  not  under  defendants'  corporate  seal,  and  that  the 
plaintiff  acted  correctiy  in  desisting  from  the  work  on  being  so  not- 
ified. In  the  present  case,  no  evidence  was  given  to  shew  the 
value  of  any  of  the  work  the  plaintiff  performed  before  being 
notified  not  to  proceed,  and  the  plMntiff*s  eounael  at  the  trial 


abandoned  any  such  claim,  and  consented  that  if  tho  court  should 
be  of  opinion  that  the  verdict  could  not  stand  for  the  whole  amount, 
that  then  a  verdict  should  be  entered  against  him.  The  rule  will 
therefore  be  made  abeolute  to  set  aside  the  verdict,  and  enter  a 
verdict  for  the  defendants. 

From  this  judgment  the  plaintiff  appealed. 

Burnt,  for  the  appeal. 

JT.  <7.  Cameron,  contra,  olgeoted  that  no  appeal  would  lie,  for 
the  verdict  was  taken  subject  to  the  opinion  of  the  judge,  and  the 
stateto  8  Vie.,  eh.  18,  see  67,  aUowa  an  appeal  only  in  eaae  ei^ier 
par^  shall  be  dissatisfied  with  the  deeisieB  of  the  judge  *•  upon  any 
point  of  law  arising  upon  tho  |deadings,  or  with  the  eharge  to  tiie 
jury,  or  the  decision  upon  any  motion  te  a  nousuit,  or  for  a  »ew 
trial,  or  in  arrest  of  judgiMDt."  The  oouri,  honover,  over-ruM 
this  direction,  and  the  case  was  then  ai\gued  upon  the  merita. 

The  authorities  cited  are  referred  to  in  the  ju4gmente. 

BoBiHSOH,  C.  J.,  delivered  the  judgment  of  tho  court. 

The  learned  judge  of  the  County  Court  of  Braat,  who  tried  ttAn 
cause,  has  stated  the  points  in  issue  and  the  ground  of  his  Judgment 
very  csrefkilly.  The  view  which  he  took  of  the  oaae  is  quite  in 
accordance  with  the  ease  of  BmttUU  v.  the  Mynie^aiiiy  of  Am>- 
heretburg  decided  in  this  court  (14  U.  C.  B.  162),  aod  is  not  at 
all  at  variance  with  any  thing  determined  in  the  otiier  eaae  of  F^ 
teriy  v.  SHU  Jltunieipaiiily  of  BimeeU  and  Cambridge,  retered  to 
and  reported  in  the  same  volume,  488. 

The  plaintiff  in  this  case  is  seeking  to  recover  ftom  tlie  corpora- 
tion  upon  an  implied  assumpsit  tho'^uo  of  work  done  not  merely 
without  their  request,  cither  formal  or  otherwise,  but  direotiy  eon- 
traiy  to  thehr  order.  That  the  people  passing  through  the  streeta 
will  walk  upon  liie  plank  which  the  plaintiff  chose  to  place  tiiere 
contrary  to  the  whdi  of  the  corporation,  rather  than  walk  in  tho 
road,  is  very  natural,  but  there  was  nothing  in  the  ovidence  which 
it  would  have  been  reasonable  to  put  to  the  jnry  as  an  ad<9tion  of 
the  work  by  the  corporation. 

The  corporation  having  told  him  after  the  work  was  done  that 
they  would  not  pay  for  it,  would  not  of  itself  signify  any  thing,  if 
they  had  eitiber  set  him  to  do  it,  or  liad  allowed  him  to  apply  his 
labor  and  material  without  fbrbiddiBg  or  remonstratini; ;  but  tho 
evidence  shews  this  to  be  a  case  of  a  very  different  fdnd.  The 
plaintiff  seems  to  have  been  bent  upon  depriving  the  oorporatioo  of 
the  privilege  of  conducting  tiieir  own  at&irs. 

Appeal  dismissed,  with  oeets. 
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•        Eqpofitd  £y  JB.  0.  Joins,  Ssq,  Barriater<U't(Km. 

XA8TXR  TERM,  1858. 

Abnold  t.   Mvboateotd  Wt  AL. 

Bkld,  that  the  26th  Metlon  of  the  Oommon  Zaw  Piooedore  Act,  1857,  »ppUw  to 
Ooontj  Oonrta  u  well  u  to  the  Superior  Oourti. 

Declaration  avers  the  delivery  of  a  ea,  ta,  at  plaintiff's  suit  from 
the  oounty  court  of  Wentworth,  to  the  sheriff  of  Lincoln,  ag^st 
the  two  first  defendants ;  their  arrest  and  execution  of  bond  by 
all  the  defendants  at  Kingsmill,  sheriff  of  Lmcoln,  conditioned  for 
the  original  defendants  remaining  on  the  limits,  and  for  their  get- 
ting that  bond,  or  any  bond  substituted  therefor,  to  be  allowed 
within  80  days  by  the  judge  of  the  county  court,  and  such  allow- 
ance endorsed  tiiereon.  Breach,  that  they  did  not  within  80  days 
get  bond,  or  substituted  bond,  allowed,  &c.,  according  to  the  Com- 
mon Law  Procedure  Act,  1667,  and  aasi^ad  under  statute  to 
plaintiff  by  statute. 

A  demurrer  to  this  declaration  presents  ih^  ol]|)ection  that  tho 
County  Court  Amendment  Act,  of  1867,  does  not  give  the  power 
to  a  oounty  court  judge  to  allow  bail ;  nor  were  defendants  bound 
to  procure  such  allowance ;  and  that  the  power  of  allowanoe  ex« 
tended  only  to  superior  court  judges. 

In  Easter  Term  the  oaae  was  argued  by  Lavder  for  demurrer. 

Martin,  contra. 

PuAPSB,  C.  J.— The  several  clauses  of  the  Cominon  Law  Pro- 
cedure Act  of  1866,  relative  to  the  payment  of  a  weekly  allowano* 
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to  insoWent  debtors,  and  to  g»ol  limits,  and  to  the  discbarge  of 
such  debtors,  are  in  my  opinion  in  force  as  enactments  not  for  the 
mere  purpose  of  giving  certain  powers  to,  and  regulating  the  pro- 
ceedings in  such  cases  in  the  superior  courts,  but  to  provide  spe- 
oiallj  for  a  class  of  debtors,  their  relief  or  discharge  from  custody 
by  all  courts  under  whose  process  they  are  in  custody.  The  lan- 
guage used  in  sec,  295:  '*it  shall  be  lawful  for  the  court  from 
which  the  process  against  such  debtor  issued,  or  any  judge  having 
authority  to  dispose  of  matters  arising  in  such  court,  to  make  a 
rule  or  order,  &c/'  Similar  general  language  respecting  the  court 
or  a  Judge  in  sees.  296-7,  800,  802,  8 J 8,  and  other  sections,  I 
think  amply  warrant  the  conclusion  that  the  legislature  contem- 
plated the  applications  of  these  provisioos  to  all  debtors  coming 
witiiin  the  dennition,  without  intending  to  confine  them  to  debtors 
against  whom  process  fh>m  the  superior  courts  should  be  issued. 
It  is  true,  these  provisions  are  expressly  extended  to  the  county 
courts  by  the  County  Courts  Procedure  Act,  1866.  This  act, 
however,  extended  to  the  courts  a  great  many  provisions  of  the 
Common  Law  Procedure  Act,  1856,  which  otherwise  confessedly 
would  aot  extend  to  them ;  and  it  also  ificlud'es  in  such  extension 
the  particular  sections  under  discussion.  I  do  not  think  this 'is  to 
be  construed  as  shewing  that  without  such  extension  they  would 
not  have  applied  to  the  county  courts,  but  rather  as  proceeding 
ex  majore  cantela,  and  to  avoid  doubt 

But  there  seems  to  me  even  less  reason  to  doubt,  in  regard  to 
the  Common  Law  Procedure  Act,  1857.  The  25th  section  enacts 
that  in  all  oases  in  which  the  sheriff  of  any  county  shall  take  fh)m 
any  debtor  confined  in  the  gaol  a  bond  under  the  provisions  of  the 
Common  Law  Procedure  Act,  1856,  &o.  The  language  used  in 
this  section,  cannot,  I  think,  be  confined  to  the  superior  courts 
without  a  forced  coustriiction  narrowing  its  generality,  and  if  this 
be  the  correct  view,  it  further  furnishes  a  key  to  the  meaning  of 
the  legislature,  in  the  provisions  of  the  former  act,  and  strengthens 
the  conclusion  of  its  general  application  to  all  courts  issuing  the 
particular  process  there  referred  to. 

I  feel  do  doubt  but  that  the  25th  section  of  the  Common  Law 
Procedure  Act,  1857«  does  extend  to  suits  in  the  county  court,  and 
therefore  that  our  judgment  should  be  for  the  plaintiff  on  tiiis  de- 
norrer. 


Thv  TBtrsnts  or  thi  Toromto  Hospital  t<  Hiwaso. 

DfOB  an  aollon  bnmi^t  inr  «m  and  ownpailon,*  ptoa  oa  Miiiitabto  groondt  that 
th«  dtftadant  ratarad  upon  an  agrMinent  (not  In  writuig)  ft>r  a  lease  Ibr  42 
Tean,  under  which  no  rant  was  to  be  paid  until  eertain  oooditiooB  ware  per- 
Inrmed  by  plalntift,  whieh  ha^  never  been  perimned. 

AU,  qpon  denunar  to  ba  a  good  legal  daAnoa. 

Dedaration  for  oae  and  oooupation.  Bqmtable  plea :  ibatplain- 
tiffb  put  defendant  in  possesiion  on  an  aneement  to  gtve  him  a 
lease  for  42  years,  at  £89  2s.  rent,  that  he  should  build  a  two- 
story  brick  house*  and  thai  no  rent  ahonld  be  payable  except  one 
half  year,  when  agreement  made,  until  a  building  called  the  Qene- 
ral  Hospital  was  removed  by  pUdntiffii  from  lands  of  theirs  close 
to  the  part  demised  to  defendiuit;  that  defendant  entered  on  such 
agreement,  paid  the  half  year's  rent,  and  built  the  house  as  agreed, 
but  that  plaintiffs  have  never  granted  the  lease,  or  removed  the 
hospital  building.  This  plea  is  denturred  to  on  the  ground :  1st. 
That  defendant  cannot  get  the  relief  he  desurea  at  law ;  and  2ndly, 
that  there  is  no  writing  or  solBcient  contract,  or  oonsideration  for* 
contract  availi^e  to  defendant  at  law  or  equity. 

In  £aster  Term  A.  VTtifon,  Q.  C,  supported  the  declaration, 
arguing  that  the  plea  only  alleged  a  ground  for  interlocutory  re- 
lief; that  any  iiQunction  obtainable  must  be  perpetual;  and  if 
defendant  filed  a  bill  he  must  bring  money  into  eouii,  citing  Flight 
▼.  Chey,  4  Jur.  N.  S.  18. 

J".  E,  Cameron^  Q.  C^»  contra,  argued  that  the  plea  was  a  g6od 
equitable  defence;  that  this  would  be  a  perpetual  iigunction 
against  claiming  rent  in  this  shape,  citing  Mma  Royal  Society  v. 
Uagnay,  10  Ex.  489.  That  at  all  events  it  was  a  good  plea  at  law. 
Howard  v.  8haw,  8  M.  &  W.  118 ;  Smith  v.  EUkidge,  15  C.  B.  236 ; 
Flood  V.  (y  Gorman^  4  Irish  L.  R.,  578. 

WUeon^  in  reply,  oljected  that  nt  law  it  would  be  bad,  as 
amounting  to  the  general  issue. 


DBAPnt,  C.  J. — My  first  impression  was  that  on  this  demurrer 
plaintiffs  should  have  judgment,  and  that  defendant  might  apply 
to  amend,  because  I  entertained  a  stropger  opinio^  against  the 
plea  as  an  equitable  defence  than  my  learned  brothers  appear  to 
do.  I  distrust  my  own  views,  however,  on  a  purely  equitable 
question,  though  I  at  present  think  that  the  Court  of  Chancery 
could  not  grant  an  absolute  unconditional  injunction  inasmuch  as, 
as  soon  as  the  building  is  removed  the  rent  would  become  payable, 
and  therefore  the  duration  of  the  injunction  would  depend  upon  a 
contingency. 

I  concnr  in  thinking  the  plea  a  good  legal  defence,  and  I  am  not 
satisfied  that  where  a  good  defence  appears  on  the  whole  record 
we  ought  to  give  it  die  go  by. 

BioiUKDs,  J. — ^I  am  of  opinion  that  this  plea  discloses  a  good 
legal  defence ;  that  it  would  be  open  on  the  special  demuirer  to 
the  objection  that  it  amounts  to  the  general  issue  need  not  on  this 
record,  or  under  the  Common  Law  Procedure  Act,  be  considered. 
The  action  for  use  and  occupation  is  given  by  the  Statute  11  Geo. 
1,  c.  19,  the  landlord  receives  **  not  the  rent,  but  an  equivalent 
for  the  rent,  a  reasonable  satisfaction  for  the  use  ao4  occupation 
of  the  premises,"  {Naeh  v.  Tatloek,  2  H.  Bl.  820,)  and  as  laid 
down  Comyn*s  Landlord  and  Tenant,  437,  it  now  appears  to  be 
settled  that  whereas  one  party  occupies  by  permission  of  the  other 
in  the  absence  of  any  contract  between  the  parties,  tlie  fact  of  this 
one  having  occupied  by  the  sufferance  of  the  other  is  sufficient  to 
raise  an  implied  assumpsit  by  the  occupier  to  pay  for  his  oecupation. 

The  action  is  ba9ed  on  the  occupation,  and  compensation  is  pay- 
able either  in  an  express  or  implied  contract.  Where  tibe  express 
contract  is  alleged  that  no  rent  shall  foe  payable,  notwithstaQding 
the  occupation,  until  the  performance  by  the  plaintiff  of  an  act 
agreed  to  be  done  by  them,  and  not  yet  done,  and  the  plaintiffs 
admit  such  to  be  the  contract,  I  do  not  see  how  the  action  can  be 
maintained.  No  implication  of  law  can  arise  to  pay  rent  for  an 
occupation  expressly  agreed  to  be  without  paying  rent  The  case 
is  very  distinguishable  f^om  Smith  v.  Eldriye,  (15  C.  B.  236), 
which  was  a  decision  on  certain  fhcts  proved,  and  not  an  admitted 
agreement,  as  here,  ffowardr.  Shaw  8  M.  &  W.  118,  supports 
the  view  hiere  taken,  though  it  was  on  an  occupation  originally 
taken  under  contract  of  sale,  but  continued  after  the  contract  was 
at  an  end.  Parke^  B.  says :  <*  While  the  agreement  subsisted  the 
defendant  was  not  bound  to  pay  a  compensation  for  the  occupation 
of  the  land,  because  the  contract  shews  he  was  to  occupy  without 
compensation,  and  so  long  as  it  subsisted  he  was  entiUed  so  to 
occupy,  but  still  he  was  tenant  at  will."  Alderson,  B. :  "While 
defendant  was  in  possession  under  the  contract  for  sale,  he  was 
tenant  at  will,  under  a  distinct  stipulation  that  he  should  be  rent 
flree,  therefore  for  that  time  no  action  for  use  and  occupation  can 
be  brought  against  him ;  but  when  that  contract  is  at  an  end,  he 
is  tenant  at  will,  simply  therefore  f^m  that  time  he  is  to  pay  for 
the  occupation."  RumbaU  v.  Wriffht  1  C.  ft  P.  689,  Beet,  C.  J., 
says :  "  This  defendant  is  similar  to  a  pnrohaser,  he  is  not  put  in 
as  a  tenant,  but  he  is  put  in  to  occupy  till  a  lease  shall  be  granted, 
and  when  the  lease  is  granted  then  he  is  liable  for  rent,  and  not 
before." 

It  appears  to  me,  that  in  the  absence  of  any  express  contract  to 
pay,  the  implied  promise  to  pay  a  reasonable  compensation  for  the 
occupation  is  met  by  proof  that  tJhe  owner  agreed  to  let  defendant 
occupy  rent  free.  The  ease  cited  by  Mr.  Cameron,  Flood  t. 
(yChrmam,  4  Irish  Law  Reports,  (2  Q.  B.  578),  very  strongly  «up« 
ports  this  view,  which  to  me  seems  in  accordance  with  the  plainest 
common  sense.  In  Woodfall's  treatise,  627,  it  is  sold:  ''this 
action  is  founded  on  a  contract,  and  unless  there  were  a  controet 
express  or  implied,  the  action  cannot  be  sustained." 

It  would  be  a  strange  conclusion  to  declare  the  defendant  liable 
for  rent  in  a  ease  in  which  the  contract  admitted,  en  aU  ndse  WM| 
that  he  was  not  to  pay  any. 

1  feel  considerable  doubts  as  to  the  goodncfs  of  the  plea  c« 
equitable  grounds,  as  I  do  not  find  any  express  decisions  that  a 
case  in  which  a  court  of  equitv  might  grant  an  injunction  against 
an  action  until  one  of  the  parties  had  done  a  particular  act,  would 
form  a  good  defence  at  law  on  equitable  grounds.  The  last  case 
cited  of  Flighty.  Grey^  (4  Jurist,  N.  8. 18, 0.  B.),  does  not,  though 
in  one  point  of  view  possibly  in  iiavonr  of  detedont,  lead  cleariy 
te  ineh  a  result 
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Bui  as  I  consider  the  plea  discloses  a  good  legal  bar,  it  is  unne- 
cessary to  discuss  this  latter  point  ( Vorley  y.  Barrett^  1  C.  B.  N. 
S.,  225).  Ijdo  not  think  the  plea  open  to  the  objection  that  a 
binding  contract  is  not  shewn  against  plaintiffs. 

Judgment  for  defendant. 


FoRBxs  T.  Thk  School  Tbvstiks  of  Sbotxoh  8,  Plthptoh. 

Mddt  that  a  oontnet  entered  Into  by  two  tnuteei  tindar  the  echool  acts,  with  the 
corporate  aeal  attached  it  eolBdent,  and  a  plea  that  It  was  signed  br  the  two 
gnbeeriblBg  troateee  without  the  eonaent  or  approbation  of  tho  third  AeU  bad. 

The  declaration  stated  that  defendants  under  their  oorporate 
seal  accepted  a  tender,  and  agreed  to  pay  $880  to  the  plaintiff  for 
building  a  school-house. 

To  which  defendants  pleaded  thirdly,  that  the  tender  was  ac- 
cepted and  the  contract  made  by  two  of  the  trustees  without  the 
consent  or  knowledge  of  third,  and  he  had  no  opportunity  of 
agreeing  or  dissenting  thereto. 

The  plaintiff  demurred  on  the  grounds :  1st.  That  the  same  is 
no  answer  in  law  to  the  said  declaration,  as  the  plaintiff  declared 
against  the  school  trustees  as  a  corporation,  and  not  in  their  indi- 
lidual  capacity.  2nd.  That  it  was  not  the  duty  of  the  plainUff  to 
ascertain  wheUier  two  of  the  three  trustees  acted  alone  or  with  the 
third,  or  whether  they  notified  him,  a  minority  of  the  trustees 
haying  signed  the  contract  and  affixed  the  corporate  seal  thereto 
as  required  by  statute.  8rd.  That  the  defendants  cannot,  as 
against  a  contractor,  the  plainUff,  take  any  advantage  of  their 
neglect  or  omission  to  perform  any  duty  imposed  on  them  by  the 
act,  of  which  neglect  or  omission  the  plaintiff  had  no  notice.  4th. 
That  it  is  no  answer  to  the  declaration  to  affirm  the  want  of  ac- 
quiescence or  confirmation  by  one  of  said  trustees  of  the  acts  of 
the  other  two.  **  The  Upper  Canada  School  Act  of  1850,"  not 
requiring  such  acquiescence  or  confirmation,  and  that  the  said 
plea  is  in  other  respects  uncertaini  informal,  and  insufficient 

A.  Prinee  supported  the  demurrer. 

MeMiehael  contra,  cited  MeOrtgwr  ▼.  PratU  6  U.  C.  C.  P.  178. 

DaiUVB,  G.  J.,  deliyered  the  judgment  of  the  court. 

I  do  not  find  any  ground  upon  which  the  third  plea  can  be  sus- 
tained. The  trustees  of  each  school  section  are  made  a  corporation 
"by  the  statute  18  &  14  Vic,  sec.  10,  and  I  do  not  find  anything  in 
the  act  which  makes  it  necessary  to  the  yalidity  of  a  contract  made 
by  each  corporation  that  it  should  be  signed  by  the  trustees  as 
well  as  haye  the  corporate  seal  affixed  to  it 

Nor  is  there  anything  in  the  statute  which  makes  it  necessary 
that  the  three  members  of  the  trustee  oorporalton  should  be  unani- 
mous in  affixing  the  oorporate  seal.  The  statute  contemplates 
there  being  a  necessity  in  consequence  of  the  death,  remoyal,  &G., 
of  any  member  of  the  trustee  corporation,  for  a  special  election  to 
supply  his  place,  but  it  contains  nothing  to  lead  to  the  inference 
that  until  such  election  the  power  of  the  corporation  to  contract, 
&c.,  under  seal,  are  suspended. 

With  regard  to  the  site  of  a  school-house,  sec.  11,  of  18  &  14 
Vic,  ch.  480,  recognises  the  authority  of  a  majority  of  the  trustees. 
Section  12,  2ndly,  authorises  the  issue  of  a  warrant  signed  by  a 
nu\)ority  of  the  trustees,  which  apparently  requires  no  seal. 

Independently  of  these  considerations,  I  think  that  the  trustee 
corporation  cannot  set  up  as  a  defence  to  an  action  founded  on  an 
instrument  under  their  corporate  seal,  that  one  of  the  there  trus- 
tees had  no  notice  of  the  proceeding,  nor  any  opportunity  of 
agreeing  to  or  dissenting  from  the  making  and  sealing  such  instru- 
ment. ThcTC  is  no  charge  of  fWtud  or  collusion  on  the  part  of  the 
tw6  trustees  who,  being  a  majority,  it  is  admitted  did  affix  the 
seal,  nor  is  there  any  ayerment  that  the  plaintiff  had  notice  or  was 
A  party  to  any  of  the  acts  of  the  majority  of  the  trustees  in  refe- 
rence to  the  third  trustee. 

The  cases  cited  for  the  defendants  do  not  touch  the  question. 

X  think  the  plaintiff  is  entitied  to  judgment  on  demurrer. 

Vide  iVtnes  of  WdUt  Imuranu  Company  y.  Atheneeum  Asmranee 
Company  8  Jaw  Times,  p.  149;  per  Lord  Campbell,  G.  J. 

Judgment  for  the  plaintiff. 


CHAMBERS. 


{Btparttd  by  A.  MoNabb,  A9.) 

MaIISOM  ▼.    QvitHKTT. 

£ep(gvifi>-Aa|r  qfiViDoaaEiAvf. 

The  action  of  Replertn  le  not  one  contea^ated  aa  coming  withhi  Statute  16  Tte. 
cap.  lao. 

This  was  an  action  of  Repleyin,  commenced  in  the  County  Court 
for  the  County  of  Wentwortii,  against  the  defendant,  who  is  the  Po- 
lice Magistrate  of  the  City  of  Toronto,  to  recoyer  back  a  gold  watch 
which  it  was  alleged  had  been  lodged  with  him,  haying  been  taken 
upon  a  search  warrant  from  a  person  who  absconded.  The  plain- 
tiff claimed  titie  by  assignment  from  the  person  who  caused  the 
search  warrant  to  be  issued.  The  defendant  remoyed  the  suit 
from  the  County  Court  into  the  Court  of  Queen's  Bench,  and  now 
after  declaration  has  applied  to  stay  all  proceedings  in  the 
action,  on  the  grounds  that  he  was  acting  as  a  Magistrate  in  the 
matter ;  that  the  declaration  does  not  state  that  he  aoted  malici- 
ously and  without  reasopable  and  probable  cause ;  that  he  had  no 
notice  of  action,  and  that  in  fact  when  the  writ  of  Repleyin  was 
senred  upon  him  the  watch  was  not  in  his  custody  or  keeping  but 
in  that  of  the  Deputy  Chief  of  Police.  The  Defendant  dumed  that 
he  is  protected  by*the8tatnte.l6  Vic,  cap.  180,  and  that  under  tho 
6th  section  he  is  entitied  to  haye  all  proceetUngs  stayed. 

BuBMS,  J. — It  does  not  appear  to  me  that  I  can  help  the  defendant 
upon  a  motion  of  this  kind,  and  I  must  therefore  discharge  the 
summons.  The  whole  scope  of  the  Act  16  Vic,  cap.  180  conyinces 
me  that  the  action  of  Repleyin  is  not  one  contemplated  as  coming 
within  the  meaning  of  it  The  8th  section  compels  the  plaintiff  to 
giye  a  month's  notice  of  action,  and  one  of  the  grounds  of  com- 
plaint made  by  the  defendant  here  is  that  he  has  not  had  that 
notice.  We  haye  alrmdy  determined  that  the  action  of  Repleyin  is 
not  one  coming  within  the  meaning  of  14  &  15  Vic,  cap.  64, 
requiring  notice  of  action  to  be  giyen  to  Bailiffs ;  yide  Folger  y. 
Mmtotif  10  U.  C.  Q.  B.,  422,  (the  English  cases  will  be  found  stated 
there).  The  fact  that  the  defendant  never  had  the  custody  of 
the  watch  and  did  not  detain,  forms  a  ground  of  defence  upon  the 
merits,  and  cannot  be  inquired  into  on  an  application  of  this 
nature ;  (Vide  OilchrUt  y.  Cmger  (sheriff)  11  U.  C.Q.B.,  19p.  The 
18  Vic,  cap.  118,  does  not  apply  to  a  case  of  this  description.  If 
it  be  true  as  the  defendant  says  that  he  did  not  detain  the  watch, 
he  must  succeed  upon  that  at  the  trial.  No  doubt  he  does  not 
wish  the  trouble  and  yexation  of  defending  a  suit,  which  probably 
there  would  haye  been  no  necessity  for  bringing  in  the  name  of 
any  one  if  the  pluntlff  had  acted  courteously  to  the  defendant  by 
representing  how  and  in  what  manner  he  claimed  titie ;  but  inas- 
much as  he  would  haye  been  subject  to  an  action  of  troyer  in  oaae 
of  demand  and  refusal  if  he  had  possession  of  the  article :  he  is 
subject  in  the  same  manner  to  the  Replerin  action  if  it  can  be  sus- 
tained upon  the  same  ground. 

Summons  discharged,  costs  to  be  in  the  cause. 


Arkland  y.  Hall. 


iiy wNction  afUr  VerdieL 

Flalntiff  ii  not  entitled  to  an  ii^anetion  to  restrain  defendant  fbom  committing 
the  wrong  complained  of,  eren  althooffh  plaintiff  haa  reeoTered  a  Terdiet  and 
damage*  agalniit  defendant,  nnleas  the  writ  of  lummona  in  the  aetloa  U 
•ndoned  that  the  plaintiff  dalmi  a  writ  of  Is^nnotlon  and  damagea. 

Application  by  summons  for  writ  of  Injunction  under  section 
286  of  the  C.L.P.  Act  under  the  following  circumstances :  On  the 
4th  March,  1857,  the  plaintiff  commenced  an  action  on  the  case 
against  the  defendant  for  oyerflowing  his  land,  the  south  half  of 
lot  14  in  the  4th  concession  of  Whitby.  The  writ  of  summons  and 
the  declaration  theron  wore  in  the  ordinary  form  ;  and  the  defen- 
dant pleaded,  1st,  Not  Guilty,  and  2nd.,  that  the  plaintiff  was  not 
the  owner  of  the  land.  The  c«se  was  tried  at  Whitby,  in  October, 
1857,  and  resulted  in  a  yerdict  for  the  plaintiff  of  6s.  After  the 
trial  the  plaintiff  seryed  the  defendant  with  a  written  demand  that 
he  should  cease  to  flood  the  plaintiff's  land,  and  the  defendant,  as 
appears  by  the  plaintiff's  affidayit,  refused  to  comply,  but  still 
continues  to  flood  his  land  to  his  great  injury/  The  yerdict  was 
not  moyed  against  but  still  remains  in  force  though  the  plaintiff 
has  not  as  yet  entered  up  judgment 
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The  defendant  objected  that  under  these  oiroomstanoes,  no  writ  of 
injunction  conld  be  claimed  in  this  action. 

BuBVB,  J. — It  appears  to  me  the  defendant's  objection  is  wel 
founded,  and  that  the  plaintilF  has  misconceived  the  force  and 
effect  of  the  286th  section.  The  288,  284  and  285th  sections  very 
clearly  shew  that  the  writ  of  summons  in  an  action  like  the  pre- 
sent must  be  indorsed  that  the  plaintiff  claims  a  writ  of  iigunction 
and  the  declaration  must  be  fhuned  accordingly,  so  that  judgment 
may  be  pronounced  ultimately  whether  a  writ  of  ii^unction  shall 
or  shall  not  issue ;  and  this  may  be  in  addition  to  any  claim  for 
damages  which  may  be  tried  and  adjudged  upon.  The  plaintiff 
construes  the  286th  section  as  if  it  had  no  reference  whatcTer  to 
the  other  sections,  and  may  be  applied  to  a  case  like  the  present 
though  no  writ  of  injunctioii  is  claimed  in  the  declaration.  I  do 
not  take  that  to  have  been  the  meaning  of  the  Legislature.  I 
think  the  meaning  of  this  section  is  that  the  plaintiff  may  hate  a 
temporary  injunction  at  any  time  after  the  commencement  of  the 
action,  that  is  an  action  commenced  for  the  object  mentioned  in 
the  288rd  section,  and  upon  which  the  judgment  will  be,  whether 
an  injunction  shaJl  or  shall  not  be  granted.  If  the  286Ui  section 
can  be- applied,  as  the  plaintiff  contends  for,  I  can  see  no  reason 
for  the  prorisions  contained  in  the  previous  sections  unless  they  be 
confined  to  oases  in  which  the  claim  for  the  writ  of  iigunction  is 
all  that  is  sought  to  be  claimed.  It  is  clear  that  they  are  not  so 
oonfined,  but  apply  to  cases  where  damages  are  sought  as  compen- 
sation for  the  iigury  as  well  as  other  oases :  and  without  the  aid 
of  the  286th  section  an  injunction  could  only  be  claimed  at  the 
termination  of  the  suit,  but  with  the  aid  of  an  interim  iigunction 
may  be  obtained  when  the  aotion  is  for  that  purpose. 

The  plaintiff's  summons  must  therefore  be  discharged, 
being  the  first  case — ^without  cost 


ELECTION   CASES. 


(Before  Hit  Ilonor  JuMaOoopn,  Judge  of  the  United  0oimtl«8of  Huron  k  Brnee.) 

In  thb  kattjeb  or  thb  oontbstkd  slxotioh  or  tbb  Elkotokal 

DiVISIOR  or  TSOUMBSTH. 
L^idaUM  CbiMdl— 20  VSe.  e.28. 

A  JndgeofaOmmtjOoortln  aLeglriAfclTe09ancnBlaetondI>Nlrfan,liM  anfho* 
rlty  where  tlie  eiection  ibr  the  IMTleioB  is  oonteeted,  to  take  oTidence  under  20 
Tk.e.23. 

[November  8, 1868.] 

Maedermotl,  upon  behalf  of  Mr.  Jones,  the  contestant  can- 
didate, applied  for  an  appointment  to  take  the  eridence ;  and 
he  filed  the  notice,  answer,  petition,  and  other  papers. — 
The  answer  raised  the  question  of  the  Judge's  right  or  power  to 
entertain  the  application.    The  following  is  the  judgment : — 

CoopsB,  Co.  J. — ^An  application  has  been  made  to  meoinderthe 
GontroTcrted  Elections  Act,  requiring  me  as  a  County  Court  Judge, 
residing  in  and  baring  jurisdiction  t»  the  Tecumseth  Dirision,  to 
take  eridence  under  ^esaid  Act  and  the  «  Election  Petitions  Act 
of  1861." 

The  notice,  to  Donald  McDonald,  Esq.,  (the  member  elected), 
states  the  grounds  of  contest  to  be  in  substance :  * 

First  That  the  successftil  candidate  personally,  and  by  his 
agents,  employed  means  of  corruption  by  giving  and  offering  sums 
of  money  with  intent  to  corrupt  and  bribe  certain  of  the  electors 
of  the  said  Tecumseth  Dirision  to  vote  for  him,  and  particularly 
(here  follow  the  names  of  parties  alleged  to  be  bribed  or  to  have 
been  attempted  to  be  bribed.) 

Second,  That  the  successful  candidate  by  himself  and  agents, 
opened  and  supported  and  caused  to  be  opened  and  supported  at 
his  costs  and  charges  houses  of  public  entertainment  for  the  ac- 
commodation of  the  electors,  and  particularly  (here  follow  the 
names  of  the  houses  alleged  to  have  been  kept  open.) 

The  answer,  denying  the  contestant's  allegations,  protests,  that 
the  elected  member  is  not  bound  to  answer  ^^fm"  that^  no  Jud^e  of 
the  County  Court  hoe  authority  or  jurisdiction  to  take  evidence  in 
the  T^ecumseth  Division,"  and,  that  the  Act  of  20th  Victoria  «  does 
not  extend  to  deetwns  for  the  LegisUtUve  CotmeiL*' 


It  becomes  necessary,  in  riew  of  this  demurrer  to  the  jurisdic- 
tion, if  it  may  be  so  called,  to  decide  whether  the  two  grounds 
taken,  or  either  of  them,  can  be  sustained.  No  day  can  be  ap- 
pointed for  the  hearing  of  the  eridence  if  the  Judge  cannot  become 
the  Commissioner  of  the  House ;  and  on  the  other  hand,  should  he 
give  weight  to  the  objections,  and  the  House  be  afterwards  of 
opinion  that  they  were  not  tenable,  it  would  follow  that  the  House 
would  be  either  depriyed  of  the  power  to  do  justice  in  the  pre- 
mises, or  compelled  to  adopt  some  special  means  of  obtaining  the 
eridence ;  for  the  20th  Vic.  either  does  not  apply  at  all,  or  is  im- 
perative in  its  directions.  If  it  does  apply,  a  Judge  incurs  a  very 
serious  responsibility  if  he  refuses  to  act  under  it. 

The  state  of  the  law  on  the  subject  bdng  peculiar  to  the  Pro- 
rince,  we  are  without  guide  firom  English  decisions  expressly  to 
the  point ;  and,  this  being  the  first  election  for  the  Upper  House 
which  called  for  a  judicial  decision,  we  are  equally  without  Cana- 
dian precedent  It  remains  then,  only  to  endeavor  to  reconcile 
certain  enactments  which,  becoming  law  at  cUfferent  times,  had 
perhaps  not  been  fully  collated  when  the  new  laws  were,  by  few 
words,  incorporated  with  the  old,  and  which,  therefore,  present 
now  some  apparent  discrepancies. 

The  second  ground  taken  by  the  elected  member  will  be  first 
disposed  of. 

He  states  that  the  Act,  20th  Victoria  c.  28,  does  not  apply  to  aa 
election  for  the  Upper  House. 

The  Application  to  me  to  take  the  eridence,  being  made  neces- 
sarily ex  parte,  1  am  without  the  assistance  to  explain  the  grounds 
of  the  objection,  and  I  may  possibly  have  overlooked  some  statute 
bearing  on  the  question ;  for  one  can  hardly  conceive,  reading  all 
the  acts  together,  how  any  reliance  can  be  really  placed  upon  a 
ground  of  objection  so  expressly  opposed  to  a  positive  law  of  the 
Sind,  and  under  which  law  the  member  has  just  been  elected. 

Tet,  for  all  I  can  at  present  see,  the  18th  sec  of  the  19th  and 
20th  Vic.  cap.  140  is  quite  positive  on  the  subject  It  says,  that 
*' The  laws  relating  ♦  ♦  ♦  *  to  controverted  elee- 
tions,~^4md  to  all  matters  connected  vnth  or  incidental  to  elections — 
shall,  excq>t  where  such  laws  may  be  inconeistent  with  this  Aet^  ap- 
ply  in  anahffous  eases  to  Sections  of  Legislative  CoundUore.* 

It  may  possibly  be  intended  to  convey  the  idea  that  the  20th 
Victoria  is  « inconsistent  with'*  the  19th  and  20th,  or  that  it  Is 
not  among  <*  the  laws"  mentioned  in  the  last  name  Act,  being 
passed  subsequentiy  to  it  The  Legislative  Counsel  Act  however 
does  not  say  "  all  laws  now  in  force,"  but,  "  I7te  laws  relating  to," 
&c. ;  and  the  Act  of  1861  could  not  now  be  used  without  the  Act 
of  20th  Victoria,  for  the  latter  incorporates  the  two  and  makes 
them  one ;  and  clearly  the  Act  of  1861  is  embraced  in  the  words — 
« the  laws  relating  to,"  &c.,  and  hence  the  20th  Victoria  also. 
But  the  prorision  in  the  Election  Act  as  to  the  application  to  the 
County  Judge,  may  be  perhaps  said  to  be  inconsistent  with  the 
19th  and  20th  Victoria,  because  the  Election  Act  requires  an  ap- 
plication to  **  the"  County  Judge,  and  in  the  division  there  are 
two,  and  neither  is  '*  the"  Judge  of  the  whole  district  If  the 
objection  now  under  consideration  rests  on  this  ground,  it  was  not 
necessary  to  make  it;  for  the  first  objection,  yet  to  be  considered, 
raises  the  point 

It  is  true  that  the  law  would  have  been  more  explicit  and  satis- 
factory if  the  first  section  of  the  20th  Victoria  had  named  elections 
for  tho  Upper  House  instead  of  using  simply  the  words  ''  Legisla- 
tive Assembly ;"  but  the  whole  Act  must  be  read  together,  and 
we  cannot  reasonably  conclude  that  the  Upper  House  elections 
were  not  intended  by  the  Legislature  and  are  not  within  the 
purriew  of  the  Act,  when  the  last  section  makes  the  Act  '*  part 
or  the  statute  of  1861,  which  is  positively  made  by  19th  and  20tii 
Victoria,  applicable  to  the  Upper  House. 

The  first  and  more  difficult  question  raised,  is  as  to  the  power 
of  the  Judge  to  act  as  Commissioner.  The  application  is  to  be 
made  to  the  <<  Judge  of  the  County  Court"  <*  residing  in,  or  hiring 
jurisdiction  within"  the  electoral  Dirision.  There  is  nothing  about 
jurisdiction  '*  over "  the  dirision ;  the  words  appear  to  be  used 
merely  to  describe  the  party,  not  to  reqnire  him  to  be  an  officer 
baring  a  jurisdiction  as  a  Judge,  to  co-extensive  with  the  electoral 
I  divirion.    If  that  is  u^fi^^,  then  to  carry  out  the  law  is  impossible ; 
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yet  this  Aot  is  "  part  of"  of  the  Act  of  1861,  under  which  the  eon- 
testant  has  no  choice  bat  to  attempt  to  proceed.  In  eonstrning 
statutes  it  is  a  well  known  and  nnirersailj  obserred  mle,  to  in- 
terpret them,  if  possible  in  fartherance  of  the  end  contemplated 
by  the  Legislature.  The  end  here  in  Tiew  has  been  to  make  one 
■'  controYerted  election*'  law,  consisting  of  the  Aot  of  1851  with  the 
20th  Tlctoria  as  part  of  it ;  and  the  intention  of  the  19th  and  20th 
^0.,  has  evidently  been  to  assimilate  the  procedure  in  the  oases 
arising  in  both  branches  of  the  Legislature — to  give  each  House 
the  same  means,  (more  easy  and  cheap  than  the  former  practice), 
of  Tindicating  its  own  rights  and  guarding  its  own  priTileges.  On 
this  point  the  language  of  the  best  text  writer  on  the  subject  Is 
▼ery  strong.  It  is  said  (Dwarris  on  StoL  616  et  taqA  *<  a  remedial 
■tatute  shall  be  construed  by  equity  to  extend  to  other  things  be- 
sides thoee  expreaely  named. "  '  *  A  statute  made  pr^^ono  publico, 
shall  be  construed  Gi  such  manner  that  it  may,  as  far  as  possible, 
attain  the  end  proposed."  «  All  statutes  made  to  redress  fraud, 
and  to  gite  a  speedier  remedy  for  right,  being  in  adTanoement  of 
justioe^  and  beneficial  to  the  public,  shall  for  that  reason  be  ex- 
tended by  equity.  Again,  a  remedial  statute  shall  be  ex- 
tended by  equity  to  other  plaeeM  than  those  mentioned  within  a 
statute."  And  many  like  dicta  are  found  in  the  books,  illustrating 
this  branch  of  legal  science,  and  showing  strongly  that  such  Acts 
as  thoso  now  before  us  are  not  to  be  restricted  or  narrowed  in 
their  interpretation,  but  are  to  be  construed  liberally  In  favor  of 
the  public  object  had  in  view  in  firaming  the  Acts.  I  shall  refbf 
but  to  one  or  two  mere  of  these  maxims  as  in  point  here.  It  is 
said  that  *■  statutes  hate  been  made  to  extend  by  construction  to  a 
time  not  mentioned,  or  to  another  time  tiian  what  is  mentioned  in 
the  statute"  and  many  instanoes  of  this  are  given ;  and  it  is  added 
that  there  are  numerous  cases  where  m  remoAal  <*  statute  is  ex- 
tended to  later  proiisions  by  sabseqneat  statutflb" 

The  intention  here  I  take  to  be  reasonably  plain.  It  is,  to  en- 
trust any  resident  County  Court  Judge,  upon  valid  application 
made^  irith  the  office  of  Commiuioni&r.  The  ectant  of  his  local 
Jurisdiction,  as  «/iM^«,  has  nothing  to  do  with  the  matter.  In  this 
Instance  the  Electoral  Division  extends  beyond  the  County  where 
the  Judge  reeides — ^in  some  cases  the  division  is  much  enaller  than 
the  county.  Having  taken  the  proper  oath,  the  judge  becomes  In  re- 
lation to  the  matter,  a  commissioner  (not  a  judge)  and  an  officer  of 
of  the  House  In  respect  of  the  eleetion  throughout  the  diriaion ; 
subject  to  the  directions  of  the  House  and  liable  to  its  censures  or 
punishmento,  as  any  other  officer  appointed  by  it,  and  in  a  man- 
ner in  wUeh  a  judge,  as  such,  is  in  no  way  answerable  to  any 
branch  of  the  Legislature. 

As  to  the  Locality  of  the  transactions  sought  to  be  put  In  evi- 
dence, no  difficulty  is  presented ;  for  the  warrant  of  the  cotnmis- 
rioner  can  be  enforced  against  a  party  nsident  In  Toronto  or 
Kingston  as  well  as  against  anyone  within  two  miles  of  Qoderioh. 

In  deference  to  the  judgment  of  the  elected  member  I  have 
given  theee  reasons  for  deciding  against  the  strong  view  taken  by 
him  in  his  aasurer ;  and  I  feel  convinced,  that  I  may  safely  adopt 
the  language  used  by  a  brother  judge  (Mr.  Chewit)  when  constru* 
ing  these  statutes  on  another  point,  namely,  that  **  I  am  adopting 
a  proceeding  most  consonant  to  the  provisions,  9pirit  and  mtenl  of 
these  Acts."*  And  I  shall,  of  course,  take  the  same  steps  in  the 
matter  as  he  did,  ** I  shall  report"  tiie  oljecUons,  and  this  is  his 
judgment,  **  with  the  other  proceedings  to  the  House  for  its  infor- 
mation, leaving  it  to  the  House  or  committee  to  decide  if  this 
coarse  be  inconsistent  with  these  statutes,  or  with  some  or  any 
other  existing  provisions  of  law  bearing  on  the  question  involved." 
In  doing  this  I  am  clearly  acting  according  trt  the  160th  section  of 
the  Act  of  1861,  under  which  indeed  it  is  probable  tiiat  I  should 
do  right  in  taking  the  endenoe  even  if  I  thoucht  the  objections 
sustainable ;  bat,  as  I  am  of  the  other  opinion,  it  is  not  necessary 
to  say  how  far  the  160th  section  applies  to  cases  where  the  Judge 
thinks  he  has  no  power  to  entertain  the  application.  It  seems  to 
me,  however,  that  as  there  are  issues  of  fact  raised,  I  must  take 
the  evideaoe  upon  them.  The  House  and  not  the  Judge  is  the  pro- 
per tribunal  to  dispose  ftaally  of  the  demurrers  or  objection. 


♦  4  U.  C.  L.  J.,  181. 


8ai»  Cabb. 

(BiroU  nu  HOITOB  JUOOI  BUWUTT  OF  TBI  OOmTTT  OP  rBTH.) 

BvRBiTT,  Co.  J. — The  acts  relating  to  contested  elections,  &c., 
are  as  follows :— 14  k  16  Vie.,  1861,  chap.  1 ;  19  &  20  Vic., 
1866,  ohap.  180,  see.  18;  and  20  Vic,  1867,  chap.  28. 

*'  The  contestant  objects  to  the  sufficiency  cf  toe  recognisance ; 
and  protests  that  20  Tic  rives  no  authority  to  the  County  Judge  to 
take  evidence  in  eontested  elections  for  Legislative  Coundllors. 

As  to  the  reeognlianoe.  The  form  given  by  the  aot  of  1861 
reibre  to  the  petitioner,  or  sitting  nember,  and  the  reeognitanoe 
befot<e  me  refers  to  the  elected  mtfoaber.  Uider  thail  act  tiie  elect- 
ed member  would,  of  course,  have  takeo  his  swt  before  a  petition 
could  have  been  presented,  and  consequently  wouM  have  been  the 
sitting  member.  The  20th  Vic,  chap.  28,  sec  6,  declares  thaft 
the  word  <*  eemnis^oner  "  shall  be  uMersteod  to  Inelnde  aad  appty 
to  the  Judge  to  whom  application  Is  made,  as  well  as  to  any  oom- 
missioner  appointed  undet  the  aot  of  1861.  This  recognisance  ift 
varied  to  suit  the  facts,  and  instead  of  u^g  the  words  '<  sitttoff 
member,"  the  words  «<  sleeted  member"  were  tubstf toted.  I  think 
these  words  may  be  so  varied  to  meet  the  fhets  and  not  invyidalv 
the  reoogttlsanee.  To  style  contestant  the  sitting  member  asoord* 
ittg  to  the  fbrm  given  would  not  be  tHie.  He  Is  an  elected  mess* 
her,  and  has  never  taken  Ms  seat« 

With  respect  to  the  power  of  the  eottriy  Judge  to  take  ovIdeMo 
in  this  mattto,  we  must  l^er  to  20  Vlo.,  ohap.  28 :— flection  4  ro« 
fbrs  to  the  Judge  residing  or  haringjuriediotion  wittaui  the  eleo^ 
toral  dirision,  ftc.  In  which  sooh  controverted  eieotion  was  held. 
The  eleetoral-divlslon  of  TeottUseth  osMkraoestwoeleetonl  divisions 
fbr  the  Leglslativs  Assenbly,  and  two  jndiolal  dirislons,  and  one 
electoral  dirision  fbr  the  Legislative  Gounolt  oomprislng  the  eonn«> 
ties  of  Huron  and  Perth.  The  Judge  of  the  County  of  Perth  Is 
applied  to  to  take  eridence,  and  has  jurisdiction  (judicial)  within 
the  County  of  Perth.  Whether  the  Legislature  intended  that 
jurisdiction  to  be  co-extenslve  with  the  electoral  divlrion  admits 
of  some  doubt  I  spprohend  he  hue  power,  sitting  as  a  Commis- 
sioner, to  compel  the  attendance  of  witnesses  from  any  part  of  the 
Provinee,  and  that  the  Legislature  Intended  to  give  jurisdiction  to 
any  county  judge  baring  judicial  authority  within  any  electoral 
division  in  Upper  Canada. 

The  objection  Is  urged  stall  Atrther,  and  contestant  insists  that 
the  20th  Vic,  c  28,  does  not  In  any  way  apply  to  the  Legislative 
Council,  and  that  no  mention  Is  made  of  that  body  In  the  aot. 

It  is  true  that  body  is  not  expressly  named,  unless  the  words 
coHirooertBd  eUethn  In  the  preamble  refer  to  H. 

The  10th  section  deelares  thus : — •<  This  act  shall  be  oonstruod 
as  a  part  of  the  elections  petitions  aot  of  1861,  and  the  said  act 
shall  be  construed  as  if  the  prorisions  of  this  act  were  contained 
therein."  This  Ix^g  the  case,  does  It  not  apply  to  the  Legisla- 
tive Council  with  the  prorimons  of  the  aot  20th  Vic,  chap.  28  T 
I  think  it  doec  The  19th  k  20th  Vic,  chap.  140,  sec  18,  en- 
acts that  the  laws  relatfaiff  to  the  elections  of  members  of  the 
Legislative  Assembly,  quaUfieatloas  of  eleotors,  &c,  to  een#vMr<- 
id  elections,  and  to  all  uattoiv  eomieoted  with  or  ineidsBtal  to 
elections  (except  where  such  laws  may  be  iacoMistent  with  said 
act),  apply  in  analogous  caees  to  elections  of  Legislative  Coun* 
cilors.  Looking  at  the  preamble  of  the  20th  Vic,  chap.  28,  ahd 
the  intention  there  e^reesed,  I  cannot  say  the  Lc^^lslature  did 
not  intend  to  apply  it  to  the  Legislative  Couneil,  particulariy 
when  the  words  *  controverted  election  '  are  used  in  the  18th  sec 
of  the  Legislative  Council  Act,  and  the  more  so  when  section  18 
applies  to  other  laws,  such  as  the  laws  relating  to  the  election  of 
members  of  the  LegislatiTe  Assembly,  qualification  of  voters,  &c. 
It  can,  therefore,  hardly  be  SMd  that  it  was  ever  intended  to 
exclude  the  Legislative  Council,  a  body  electiTc  like  the  other 
branch,  from  the  operation  of  the  aot  It  cannot  be  denied  bat 
that  as  the  Elections  Petitions  Act  of  1861  stood  when  the  Legis- 
latiTC  Act  was  prepared,  it  did  apply  to  that  body,  and  If  the  sub- 
sequent Act  20th  Vic.  engrafted  on  it  must  be  separated  from  it 
in  its  applicability,  the  Commissioner  would  derive  his  authority 
from  a  Committee,  and  not  from  tiie  last  mentioned  act,  and  the 
Judge  should  decline  to  act  without  such  authority. 

Upon  the  beet  consideration  of  the  matter,  I  ehall  make  the 
rule  absolute  for  proceeding  to  take  the  eridence,  as  required  by 
petitioner,  and  appoint  the  24th  day  of  Nofomber  instant,  at  the 
Court  House  in  Stratfbrd  for  that  purpose. 
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J.  H;  T.  G.  B. 

Baftnv  the  Judge  of  the  Oonn^  Ooartof  the  Ooanty  of  Unoolii,  E.  G.  Gixnctti^BiQ^ 

C.  L.  P.  A.  1856^  eeo.  292. 

The  oltfeet  of  see.  292  of  C  L.  P.  A.  1850,  is  to  eid  a  Mil-holder  and  to  prarent  the 
loai  of  iooh,  balng  wt  up  ae  •  delBiioe  where  the  holder  fai  fvrnnnd  to  (Ive 
ample  eecailtj;  bat  where  plaintiff  declares  ob  the  original  consideration  and 
Bot  on  the  bill  the  saw  U  not  within  the  enactment 

<Cbiiiiiy  Comi  Ohmihn,  JTen.  91, 1S68,) 

MUkr^  plidatiff 't  oowisel,  i^tied  on  the  28rd  of  Soptmbery 
1858,  for  a  sommons  calling  on  tho  dofondant  to  ihew  oaoae  whj 
his  second  plea  should  not  be  struck  ont  and  the  defendant  re- 
Btrieted  from  pleading  bj  way  of  defence  the  loss  of  the  note 
mentioned  in  the  seoond  plea  on  plaintiff  giving  an  indemnity  as 
provided  bj  the  292nd  section  of  the  G.  L.  P.  Act,  1856.  And 
whv  the  defendant's  first  or  third  plea  should  not  be  strook  out 
and  the  defendant  restricted  to  the  pleadiiig  of  one  plea. 

Tbis  appUoation  was  founded  upon  a  copy  of  the  ple^idings  and 
the  affidavit  of  the  plaintiA  The  papers  disdosed  that  the  plaintiff 
set  out  his  cause  of  action  for  money  lent,  &o.,  to  which  the  de- 
fendant pleaded,  first,  never  indebted;  second,  that  defendant 
made  his  note  to  £.  H.,  wife  of  plaintiff,  for  JKIOO,  who  accepted, 
&0.,  and  at  commencement  of  suit  and  still  ia  the  note  lost,  and 
being  negotiable  defendant  is  liable;  third,  that,  &c.,  pUdntiff 
or  his  agent  transferred,  &c.,  note  to  persons  unknown  who  hold, 
and  defendant  is  liable  to  pay. 

It  was  further  shewn  by  plaintiff's  affida^t  that  E.  H.  was  wife 
of  the  plaintiff-*the  mairiMe-— death — loan  of  money  by  her  before 
her  death — and  that  defen<unt  gave  the  note  to  her  or  bearer,  and 
believes  that  she  a  fbw  days  before  her  death  gave  up  the  note  to 
defendant,  without  his  consent,  &o.,  and  believed  it  was  in  defen- 
dant's possession  ;  that  the  aotion  was  to  reeover  the  consideration 
that  he,  plaintiff,  is  a  freeholder,  owning  lands  in  fee  worth  $5000, 
&o.  &c.  &c. 

In  much  doubt  as  to  the  applicability  of  the  section  to  a  decla- 
ration and  action  in  the  common  money  Courts,  His  Honor  gave 
a  summons. 

Lawder,  on  the  return  of  the  summons,  raised  the  otijection,  and 
offered  to  show  that  defendant  had  not  now  or  ever  had  possession 
of  the  note,  &o. 

Gampbblii,  Co.  J. — The  non-possession  of  the  note  by  defendant 
is  not  a  material  point.    It  is  alleged  to  be  lost  and  the  affidavit 
of  defendant  strengthens  the  supposition.    The  more  I  reflect  upon 
the  expression  in  the  section  quoted,  the  more  I  doubt  that  in  this 
Action  for  money  loaned,  &o.,  I  have  authority  to  make  the  order 
asked  for,  if  the  meaning  is  to  be  literally  expounded.    The  count 
in  form  is  not  founded  on  the  negotiable  instrument,  but  on  the 
original  transaction  for  money  anterior,  and  henee  the  doubt  as  to 
the  aotion  being  **  founded'*  on  the  negotiable  instrument.    In  an 
action  on  the  original  consideration  I  consider  it  open  to  the  plun- 
tiff  to  support  it  by  producing  a  note  to  himself  past  due,  as  evi- 
dence—or  if  lost,  &c.,  and  not  negotiable,  giving  evidence  of  its 
contents.    The  bare  fact  of  the  debtor  giving  a  note  does  not  con- 
stitute a  perfect  defence.     See  8  Chitty,  PL    Mr.  Chitty,  in  his 
Treatise  on  Bills  and  Notes,  states  that  it  is  not  usual  when  there 
is  a  bill  or  note  to  rely  on  the  common  covnts,  bnt  the  plidntiff 
■uy  reeover  on  them  if  adopted  to  such  consideration,  and  if  note, 
Ac,  be  defective.    7  T.  R.  241, 1  £ast  58, 4  £sp.  N.  P.  C*  7, 1  £ap. 
N.  P.  C.  245.    In  the  latter  case  Lord  Kenyon  observed,  the  note 
Is  not  like  a  bond  which  <*  merffet^'  tiie  demand.    See  also  as  to 
declaring  on  common  counts  in  such  eases,  BuUer  N.  P.  187,  2 
Stra.   719,  2  Vesey,  808,   1  Bun.  878.     The  statute  of  Anne 
(8  &  4,  oh.  9)  which  enables  the  plaintiff  to  declare  on  the  note  is 
only  a  concurrent  remedy. 

The  rules  in  force  prior  to  thoee  adopted  mder  the  C.  L.  P.  Act 
sanctioned  a  count  upon  a  note,  and  upon  the  consideration  as 
founded  on  distinct  subjects  matter.  Bule  82.  See  also  Mr. 
Chitty*s  remarks  preceding  his  Forms  of  Declaration  on  Bills,  &c. 
The  new  rate  under  the  0.  L.  P.  Act  prohibits  several  counts  on 
the  same  cause  of  aotion,  but  as  to  bills,  &c.,  the  right  seems  the 
same  as  before.  See  Harrison,  669,  note  k,  6,  Rnle  1,  Trinity  T., 
1856,  U.  C. 

The  ocunts  are  said  to  be  founded  on  distinct  contracts.     If 
this  declaration  can  be  viewed  as  foniided  on  the  note^  then  it 


would  seem  to  follow  as  a  consequenee  that  another  count  setting 
out  the  note  should  not  be  allowed  under  the  rule,  but  the  practice 
and  decisions  have  been  otherwise.  The  defendant  pleaaiog  dis- 
closes a  negotiable  note  given,  which  pislntiff  cannot  and  ioes  not 
deny,  and  if  ^at  note  do  not  extinguish  or  merge  the  original 
contract  the  plaintiff  may  recover  under  certatn  (nrcumatanoes  on 
the  common  count  And,  therefore,  should  it  be  held  that  ^this 
action  is  founded  on  the  negotiable  instrumeat  T 

The  law,  as  it  stood  prior  to  1856,  was  hard  upon  parties  who 
had  lost  or  mislaid  negotiable  paper,  and  who  were  able  to  give 
Indubitable  security  in  case  of  its  appearing,  and  it  may  be  argued 
that  the  Legislature  intended  to  give  relief  in  whatever  shape  a 
plaintiff  might  legally  advance  his  remedy,  and  that  the  section 
should  not  be  construed  in  so  narrow  a  sense,  but  more  compre* 
hensively  to  extend  to  such  a  case  as  the  present. 

I  have  not  heard  from  the  plaintiff's  counsel  why  he  did  not 
declare  on  the  note  as  well  as  upon  the  consideration. 

As  I  have  no  decision  or  dicta  of  our  Courts  to  guide  me,  and 
know  of  none  upon  the  corresponding  section  of  the  English  Act, 
and  do  not  foresee  any  injustice  to  the  defendant  if  he  be  properly 
secured  against  tiie  note,  I  prefer  leaning  to  the  more  enlarged 
and  equitable  case  of  the  plaintiff  at  present,  until,  &c. 

Feeling  convinced  that  the  object  of  the  Legislature  was  in  all 
oases  to  aid  a  bill-holder,  and  to  prevent  the  loss  of  such  being  set 
up  as  a  defence  where  tiie  holder  is  prepared  to  give  ample  security, 
and  being  satisfied  as  between  these  parties  that  the  common  count 
may  be  supported  without  declaring  specially  upon  the  note,  I 
make  the  order  asked  for,  &c.,  and  also  that  the  third  plea  (plead- 
ing without  leave)  be  struck  out 


Ih  thi  xattbb  or  the  Akbitbatton  and  Awakd,  T.  P.  v.  A.  H. 

[Before  th»  Jade*  of  the  Ooonty  Oonrt  of  the  Coantif  of  Unoohi, 

X.  0.  OtJmwu^  Siq.] 


A  iheriff  magr,  under  a  802  of  C.  L.  P.  Act,  1866,  take  »  bond  fitm  a  prieoner  tii 
cloae  cnetody,  nnder  an  tttaclunent  Ibr  eontempt  In  non-pay  meat  of  monej, 
pnrioanl  an  award,  and  a  jndga  of  a  oonn^  eourt  an^,  if  •uch  bond  be  taken 
aUow  It  ponraant  Coia2Sand96ofC.L.P.  Act,  1857 . 

In  this  case  defendant  had  been  in  close  custody  under  an  attach- 
ment for  contempt,  for  non-payment  of  money  on  an  award.  ^  The 
sheriff  of  the  county  of  Lincoln  had  taken  a  bon4  to  the  limits, 
and  the  counsel  for  the  defendant  gave  to  the  plaintiff's  attorney 
notice  of  application  for  allowance,  under  the  Act  20  Vic,  chap. 
57,  ss.  25  and  26. 

Boa^  f  Davie,  by  their  clerk,  olgected  that  the  Judge  could  not 
allow  a  bond,  taken  by  the  sheriff  without  authority  of  law,  and 
contended  that  the  802Dd  sec.  of  the  C.  L.  P.  Act,  1856,  which 
gives  authority  to  a  sheriff  te  take  a  bond  firom  a  debtor  confined 
in  gaol  '*  in  execution,  or  upon  mesne  process*'  does  not  extend  to 
a  case  like  the  present|  which  is  a  process  for  contempt  That 
this  section  is  toe  only  guide  or  prorision  now,  inasmuch  as  the 
Acts  10  and  11  Vic,  chap.  15,  and  16  Vic,  chap.  176,  which  were 
more  distinct  in  their  terms,  are  repealed. 

The  judges  of  the  Queen's  Bench,  it  was  contended,  alone  could 
bail  in  such  a  ease. 

Lawder  referred  to  the  Acts  supposed  to  bo  repealed,  and 
the  818  sec  of  the  C.  L.  P.  Act,  but  on  reading  the  latter  more 
carefully,  admitted  the  repeal  of  the  two  referred  to,  as  to  the 
provisions  relating  to  bail,  and  all  varying  or  inconsistent  Acts  or 
prorisions. 

Campbsll,  Co.  J.— To  give  the  802  sec  of  the  C.  L.  P.  Act, 
1856  the  construction  urged  by  the  plaintiff's  counsel  would  render 
the  case  of  this  defendant  non-bailable  by  any  authority.  Had 
the  terms  of  tiie  section  been  on  execution,  or  nnder  or  upon  exe- 
cution, &c.,  I  might  have  been  more  in  doubt,  but  I  view  the 
words  of  the  Act  as  sufficiently  comprehensive,  and  embracing 
every  kind  of  process  (mesne  or  final)  to  hold  a  debtor,  and  that 
tiie  defendant  comes  under  one  or  the  other.  I  call  the  process 
final— and  consider  the  defendant  was* confined  in  gaol  '*  is  exeeu^ 
tion**  when  the  bond  was  given,  and  therefore  that  the  sheri^  had 
authority  to  take  it.  A  point  of  practice  being  not  strongly  press- 
ed, and  no  exceptions  taken  otherwise  to  the  bond  or  sureties,  I  s 
I  wUl  order  allowance. 
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The  deoimons  of  the  Queen's  Bench  prerions  to  the  Act  10  snd 
11  Vic,  ohftp.  16,  mre  important,  and  refer  to  English  and  Cana- 
dian eases ;  amongst  which  see  Lane  y.  KingtmiU,  6  U.  C,  Q.  B., 
579y  wherein  was  disonssed,  whether  an  attachment  for  contempt 
in  not  paying  money  was  mesne  or  final  process,  and  the  point 
raised  ot  hinted  at,  that  a  sheriiF  on  an  attachment  may  take  bail 
to  the  limits  after  the  return  day  has  passed. 

See  also  Rea  t.  Kidd^  4  U.  C,  Q.  B.,  181,  and  Hil.  6  Wm.  IV., 
B.  &  H.  IMg.,  Limits.  Other  oases  in  Lane  t.  KingemiUt  page  584, 
printed  484. 

Upon  the  clause  of  the  statute  and  the  authorities  referred  to, 
I  hate  now  no  doubt  of  the  propriety  and  legality  of  the  sheriffs 
aet  in  taking  the  bond  under  the  802  seo.  C.  L.  P.  Act,  1866. 

Were  the  matter  donbttVil  to  me  I  would  still  take  the  same 
course  and  order  the  allowance,  leaving  the  question  of  legality 
to  be  raised  by  the  plaintiff  in  an  action  for  escape, 

My  allowance  will  not  make  good,  a  Toid  bond,  nor  prfjudice 
the  plaintiff.    The  more  I  read  and  reflect  the  less  doubt  I  have. 

My  allowance  will  therefore  be  indorsed  on  the  bond  according 
to  the  statute, 


GENERAL    CORRESPONDENCE. 


To  the  Editors  of  the  Law  Journal. 

Etobiookb,  NoTember  15, 1858. 

GsNTLSMSN, — I  request  your  attention  to  the  foUowing : — 

Are  KaTftl  or  Military  Pensioners  liable  to  perform  Statute 
labor  or  to  oommute  for  the  same  in  oonsequence  of  occupy- 
ing or  owning  real  estate ;  that  is,  are  they  liable  for  the  labor 
chargeable  agunit  the  real  estate  which  they  may  hold? 

It  appears  plain  from  the  eighth  clause  of  the  sixth  scctioii 
of  the  Assessment  Act  that  the  personal  property  of  such 
persons  ia  exempt  from  taxation  of  any  kind,  but  it  is  not 
dear  that  they  are  not  liable  in  respect  of  real  estate  which 
they  may  hold. 

I  wish  further  to  know  what  would  legally  be  considered 
actual  present  service  then  ?  Would  pensioners  who  may  be 
called  upon  to  drill  for  a  few  days  or  weeks  in  a  year  in  a 
time  of  peace  or  otherwise  be  considered  in  active  or  present 
sarvioe  ?    An  answer  in  your  next  number  will  oblige. 

I  remain,  &o., 

Ikputy  BeevCf  Eidbwoke* 


■*^M 


[It  may  be  taken  as  a  rule  that  all  property,  real  and  per- 
sonal, not  exempted  from  taxation  by  16  Vic,  cap.  182,  b 
liable  under  that  Act  to  be  taxed. 

The  language  of  s.  2  is  **  that  aS  land  and  personal  property 
in  Upper  Canada  shall  be  liable  to  taxation,  wiffect  to  the 
exemptions  hereinafter  specified.'' 

The  eighth  class  of  exemptions  thereinafter  mentioned  are, 
first,  the  fuU  or  hd{f  pay  of  any  one  in  any  of  Her  Mnjest/s 
Naval  or  Military  services ;  second,  or  any  pension,  salary,  or 
other  gratuity  or  stipend  derived  by  any  person  from  Her  Ma- 
jesty's Imperial  Treasury  or  elsewhere  out  of  this  Province ; 
third,  and  the  personal  property  of  any  mieh  person  in  such 
Naval  or  Military  service  onJuU  pay  or  otherwise  in  aptnal  then 
present  service,  nor  shall  such  person  be  liable  to  perform  sta- 
tute labor  or  to  commute  for  the  same."  "  Such  person"«-*what 


person  7  The  answer  is,  first,  any  person  *'  in  Naval  or  Military 
service  on/ii7Zpay  f  secondly,  "or  otherwise  in  actual  then  pre- 
9mt  service." 

As  applied  to  soldiers  or  men  in  actual  service  the  law  ia 
clear :  but  a  pmuumer  may  be  deemed  for  some  pnrposes  **  in 
actual  present  service."  This  causes  ua  to  fall  back  upon 
14  &  15  Tib.,  cap.  77,  intitoM  *'  An  Act  to  authorize  the  em- 
ployment of  pensionem  and  othem  as  a  Local  Police  Foroe." 
It  is  enacted  by  s.  1,  that  "  any  of  the  Naval  or  Military  Pen- 
sioners who,  under  the  Acts  of  the  Parliament  of  the  United 
Kingdom  in  force  in  that  behalf  shall  be  mrdM  as  a  local 
force  for  the  preservation  of  the  peace  in  any  part  of  this  Pro- 
vince, Ac.,  and  by  s.  4,  "  that  the  pensioners  and  other  mem- 
bers enrolled  as  msmbers  of  9uck  Foliee  font  shall,  while  m> 
enroUedf  be  exempt  *  *  *  firom  statute  labor  or  any  capi- 
tation tax  in  lieu  thereof,  and  that  any  such  pensioners  while 
so  enrolled  shall  be  exempt  from  taxes,  on  any  property  of 
which  the  occupadon  may  be  allowed  them  by  the  Imperial  or 
Military  authorities,  and  of  which  the  title  shall  remain  in  the 
Crown." 

The  answer  to  our  ooxrespondent  then  is  as  follows: — ^No 
Military  or  Naval  Psnsioner  is  in  time  of  peace  exempt  from 
the  performance  of  statute  labor  or  the  payment  of  commutation 
money  in  lieu  thereof,  unless  enrolled  as  a  member  of  a  Police 
Force  for  the  preservation  of  the  peace  in  some  part  of  this 
Province. — ^Ens.  L.  J.] 


lb  ihe  Editors  of  the  Law  Journal 
GxKTT<x](EN, — ^I  beg  to  enquire  through  the  Law  Journal, — 

1.  Can  the  holder  of  any  ministerial  office  appoint  a  deputy 
to  act  for  him  f 

2.  Is  the  office  of  Registrar  of  the  Surrogate  Court  a  Minis- 
terial office?    And,  if  it  is, 

3.  Is  it  one  of  those  to  which  the  holder  can  appoint  a 
deputy  ? 

By  answering  the  above  yon  will  much  oljlige* 

Yours  truly, 

A  SVBSOKIBKB. 

November  19, 1858. 

1.  The  rule  is  that  a  judicial  officer  cannot  make  a  deputy 
unless  he  has  a  clause  in  his  patent  to  enable  him  to  do  so, 
because  his  judgment  is  relied  on  in  matters  touching  his 
office.  This  rule  does  not  extend  in  general  to  ministerial 
officers ;  but  notwithstanding  a  ministerial  officer  is  not  allowed 
to  appoint  a  deputy,  if  the  office  is  one,  intended  to  be  per- 
formed by  him  in  person.  The  appointment  of  deputies  is  not 
to  be  encouraged.  When  intended,  as  in  the  case  of  Sheriffs 
or  Registrars,  the  Legislatore  makes  mention  of  deputies ;  and 
when  no  such  mention  is  made  the  presumption  is  against  the 
right  to  depute. 

2.  The  office  of  Begistrar  of  the  Surrogate  Court  is  a  Minis- 
terial office. 

3.  But  for  the  reasons  mentioned  in  the  latter  part  of  divi- 
sion 1,  we  doubt  the  power  of  the  officer  to  appoint  a  depo^ 
qua  8uoh.*-£ns.  L.  J.] 
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.  The  Editort  of  the  Law  Journal, 

Ottawa,  Not.  22nd,  1858. 
Gentliiun, — Haying  read  in  the  Law  JonrruU  several  good 
artioles  on  the  necessity  of  discouraging  those  hosts  of  watdd-be 
lawyen  who  act  as  Oonveyanoers,  and  who  undertake  for  a 
Mnall  oonsidemtion  to  draw  the  most  difficult  will,  or  a  eon- 
tejance  of  property  worth  thousands,  not  knowing  at  the  same 
time  a  tittle  of  law  gOToming  such  cases,  I  think  the  editors 
of  the  Law  Journal  deserve  much  credit  for  strenuously  op- 
posing the  pretensions  of  those  quack  conveyancers. 

I  enclose  you  an  extract  from  a  paper  published  ii|  this 
section  of  the  country. 

The  only  qualification  Mr. can  claim  for  a  Convey- 
ancer is—that  he  is  a  Notary  Public  and  Commissioner  in  B.  R- 

Thus  clothed  with  a  shadow  of  legal  authority,  Mr. 

offers  his  services  tdfeie  world  as  a  Conveyancer,  and  his 
charges  defy  competition. 

Yours,  &c., 

J.J. 


Mb.. 


NOTARY  PUBLIC, 
COMMISSIONER  FOR  TAKING  AFFIDAVITS, 

COHYEYAHCER,  fta, 

SINFUW,  C.  W., 

IS  prepared  to  execute  all  manner  of  Conveyancing  correctly, 
and  with  neatness  and  despatch. 

He  flatters  himself  that  his  knowledge  of  General  Convey- 
ancing, and  his  other  facilities,  places  him  in  a  position  of 
drawing  out  documents  legally,  and  to  be  of  material  service 
to  those  who  may  employ  him. 


Th4  following  4$  a  LUi  of  Aw  Chargu  : 

Deed  and  Memorial,  with  Affidavit  for  Kegistvy,    - 
Deed  or  Mortgage  and  Memorial,    do.      do. 
Bills  of  Sale,  do.      do. 

Deed  of  Quit  Claim,  .  .  .  . 

Deed  or  Memorial  Separately,       .  .  . 

Lease,        ...... 


£ 
0 
0 
0 
0 
0 
0 


«. 

10 
16 
7 
6 
6 
6 


d. 
0 
0 
6 
0 
0 
0 


Agreements,  Contracts,  Assignments,  Indentures,  Wills,  and 
other  Conveyancing,  done  upon  the  same  liberal  terms. 

Renfrew,  Nov.  6, 1858. 


MONTHLY     REPERTORY. 


COMMON  LAW. 

Q.  B.  CumLEWis  T.  Eabl  or  MoRnKUTOK.         June  18. 

Statute  of  Limitationtf  21  Jae,  L  cap,  16,  m.  8,  4 — Equity  of  the 
Statute — Death  of  Defendant — Action  againet  adminiatrator — 
Reaeonahle  time. 

Action  for  debt  not  barred  by  the  Statute  of  Limitations  abates 
by  death  of  defendant  intestate,  and  more  than  three  years  niter 
his  death,  no  administration  having  been  taken  out,  plaintiiF  cites 
next  of  Idn  in  the  EcclesiastiGal  Court,  who  thereupon  takes  out 
adndnistration.  Within  a  year  of  administration  granted  but  more 
than  ax  years  after  aoomal  of  debt  plaintiff  sues  administrator. 

Held,  affirming  the  judgment  of  the  Queen's  Bench  that  the 
•otioa  is  not  banrad  by  the  Statute,  the  case  being  within  the  equity 
assigned  to  the  4th  section. 


Q.  B.  Daltbll  v.  Tviisa  st  al.  June  15. 

Negligence — Eirer  and  owner  of  veeeel — Action  againet  oiffner  hg 

contractor  with  hirer. 

The  owners  of  a  vessel  navigated  by  their  servants  are  liable 
for  an  injoiy  to  a  passenger,  caused  by  the  negligent  management 
of  the  vessel,  although  the  passenger  has  contracted  for  his  pas- 
sage with  the  hirer  of  the  vessel,  and  there  be  no  contract  between 
the  possenger  and  the  owners. 


EX.  C.  HonsoLL  v.  Baxtuu  June  14. 

Practice — Common  Law  Procedure  Act,  1$52^-Speeial  endorsement 
of  Writ  of  Summons — Judgment  debt. 

Where  plaintiff  claims  the  amount  of  a  judgment  debt,  he  may 
specially  endorse  the  same  on  his  Writ  of  Sommons  under  Com- 
mon Law  Procedure  Act,  1852.  Such  a  claim  is  within  the  spirit 
of  the  Act,  and  is  also  a  *'  liquidated  demand  in  money  "  within 
the  words  of  the  section. 


C.  P.  Bbowh  v.  Paica.  June  26. 

Policy  oflneurance — Covenant  to  keep  on  foot — Damagee. 

P.,  upon  borrowing  money  from  the  N.  Insurance  Company 
mortgaged  certain  premises  to  the  trustees  of  the  Company, 
and  the  latter  insured  P.'s  life  in  their  own  Companv.  In  the 
mortgage  deed  P.  covenanted  to  pay  the  premium  of  this  policy ; 
and  SieX  in  default  of  his  doing  so,  the  trustees  might  pay  them, 
and  add  the  amount  to  the  mortgage  debt 

Eeld,  in  an  action  against  P.  for  non-payment  of  the  premium, 
that  they  were  only  entiUed  to  nominal  damages. 


EX.        Coombs  t.  Thk  Bristol  and  Exitbu  Railwat  Co. 
Carriers — Lose  of  goods — Axiion  by  assignee — Statute  of  Fraude. 

A.  agreed  with  B.  by  a  verbal  contract  for  the  purchase  of  goods 
exceeding  the  value  of  £10,  to  be  sent  to  A.  by  the  B.  &  £.  Bail- 
way.  The  goods  were  sent  by  the  B.  &  £.  Railway  by  B.  addres- 
sed to  A,  and  were  lost  during  their  conveyance. 

EM,  that  A  could  not  sue  the  Railway  Company,  because  the 
contract  being  verbal  there  had  been  nothing  to  satisfy  the  17th 
section  of  the  Statute  of  Frauds,  the  delivery  to  the'Railway  Com- 
pany being  no  delivery  to  the  purchaser ;  that  the  property  there- 
fore had  not  passed,  and  B.  not  A  was  the  party  to  sue. 


EX 


June  11* 


Adams  v.  Llotd. 
Praetke—Dieoovery — Title  deede — Rdevancy. 

It  is  a  saffident  answer  to  an  application  for  a  discovery  of  titie 
deeds  in  the  possession  of  a  party  in  a  suit  relating  to  the  tiUe  to 
land,  that  such  titie  deeds  relate  only  to  the  titie  of  the  party  Itim* 
self  and  do  not  relate  to  the  party  seeking  the  diseovery. 

Where  a  party  is  not  entitied  to  a  discovery  of  titie  deeds  he  is 
not  entitied  to  have  a  description  of  the  names  of  the  parties  and 
the  dates  set  forth  in  a  schedule. 


C.P. 


Julys. 


HABifiaa  T.  Cobubuus. 

Master  and  Servant — Incompetency  of  Servant, 

If  a  skilled  person  undertake  a  service  which  requires  the  exer- 
ctse  of  his  skill,  there  is  an  implied  warranty  on  Ids  part  that  he 
possesses  the  skill  requisite  to  perform  the  task;  and  if  he  do  not 
possess  it,  the  employer  may  dismiss  him  before  the  expiration  of 
the  period  for  which  he  was  engaged  without  incurring  any 
liability. 

C.  P.  Hutchinson  it  al  t.  Gttion  xt  al. 

Dangerous  goode  delivered  m  bulk — Stowage — Leave  and  License. 

The  declaration  after  setting  out  an  ordinary  bill  of  lading,  al- 
leged that  in  consequence  of  want  of  due  and  proper  care  on  the 
part  of  the  defendants,  and  the  negligent  stowage  by  them  of  the 
goods  they  were  delivered  in  a  damage4  state.  The  defendants 
pleaded  that  the  goods  irere  delivered  in^biilk,  and  that  they  were 
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80  Stowed  with  the  knowledge  and  bj  the  direotion  and  license  of 
the  plaintiff*. 

Held^  that  this  was  a  bad  plea,  as  it  does  not  show  a  leaye  and 
lioenbe  to  stow  negligently.  The  defendants  pleaded  also  that  the 
goods  were  dangerous  to  the  knowledge  of  the  plaintiiis,  and  that 
defendants  did  not  know  that  they  were  so ;  and  that  the  plaintiffs 
did  not  warn  them  of  that  faot  as  they  ought  to  haye  done.  The 
plaintiffs  replied  to  this  that  the  goods  were  salt  cake,  an  article 
well  known  in  commerce. 

Sdd^  that  the  plea  was  good»  and  the  replication  was  no  answer. 


SX.  0. 


Laxxq  y.  Wrax.it  st  ax>. 


Juiu  19. 


Water — Right  of  party  having  permitnon  to  tue  water — Pollution  by 
a  stranger — Decoration — AUegatitm  of  right. 

Declaration  stated  that  defendants  were  possessed  of  coal  mines 
and  steam  engines  and  boilers  for  working  the  samC)  and  enjoyed 
the  benefit  of  the  waters  of  a  certain  canal  near  the  said  engines, 
&c.,  to  supply  water  for  worldng  the  same,  &c. ;  and  which  said 
waters  then  ought  to  hare  flowed,  and  been  without  the  fouling 
therein  mentioned,  yet  that  the  defendant  fouled  the  same,  &a 
The  facto  showed  only  that  the  plaintiflB  by  permission  of  a  canal 
company,  made  a  communication  from  the  canal  to  their  own  pre- 
mises by  which  water  got  to  those  premises,  and  with  which  water 
they  fed  the  boilers ;  and  the  defendante  fouled  the  waters  of  the 
canal,  and  by  the  use  of  it  plaintiffs'  boilers  were  injured,  defend- 
ante having  no  right  or  permission  to  do  this  ttom  the  canal 
owners. 

Heldj  reyersing  the  judgment  of  the  Exchequer,  (dietentieniibuM 
Willis  and  Cbowdib,  J.J.,  who  supported  the  judgment  of  the 
Court  below.) 

Per  Cbomptoi  and  Emui,  J.  J.,  That  the  effect  of  the  allegation 
in  the  declaration,  that  the  waters  **  ought  to  have  flowed,"  is  that 
the  plaintiffs  assert  a  right  for  the  supply  of  the  water  which  must 
be  disUnctly  made  out ;  which  right  howeyer  the  facte  did  not  es- 
tablish, and  therefore  Uiat  a  yerdict  would  be  for  the  deftadant  on 
the  issue  raised  on  the  allegation. 

Per  Williams  and  Wiohtkah,  J.  J.,  That  the  declaration  ocn- 
teined  no  allegation  of  title,  but  that  it  showed  no  cause  of  action 
and  cottsequentiy  the  judgment  should  be  arrested. 


EX.G. 


RoiniTs  ▼.  EBimHAmsT. 


Jwne  18. 


Arbitration — Hight  of  arbitrator  when  aleo  appointed  receiver  to  re- 
lotfi  hie  feu  out  of  the  fund  in  hie  poeeeteion — Arbirator  not  enti' 
tied  to  fix  eonelueivelg  his  own  fees — Final  and  certain  award. 

Two  partnerships  haying  existed  between  the  plaintiff  and 
another,  and  disputes  having  arisen  out  of  them  by  a  special  sub- 
mission the  disputes  in  each  case  were  refsired  to  an  arbitrator 
who  was  also  appointed  receiver  of  one  of  the  partnerships,  and 
ifnB  authorised  to  make  a  single  award.  Hie  oosto  of  the  reftrenoe 
and  award  were  left  to  the  discretion  of  the  arbitrator ;  and  by 
his  award  he  certified  that  he  had  deducted  the  costs  of  the  award 
out  of  the  monies  which  he  imd  received  as  receiver ;  but  he  neither 
steted  the  amount,  nor  by  whom  the  amount  deducted  was  to  be 
paid,  nor  in  what  proportion. 

ffeld,  by  the  majority  of  the  Court  that  the  award  was  valid ; 
that  it  was  not  open  to  objection  upon  the  ground  of  misconduct 
in  the  arbitrator  in  retaining  his  own  fees,  or  of  its  being  uncer- 
tain and  not  final. 


EX.  C.  Pali  akd  otribs  ▼.  HimpiixiT.  July  6. 

Contract  of  eale — Liability  of  brokert  for  unditcloeed  principal — 
Cuetom  of  trade — Statute  of  Frauds. 

Plaintiff  employs  T.  &  M.,  brokers,  to  sell,  and  S.  employs  de- 
fendante, brokers  also,  to  buy  goods.  The  dealing  is  between  the 
brokers.  Defendants  hand  T.  &  M.  a  sold  note  signed  by  them 
in  these  terms,  **  sold  for  T.  &  M.  to  our  principals,  &c. ;''  T  & 
M.  hand  to  plaintiff  a  note  signed  by  them  in  theee  terms,  «  sold 
to  D.  &  M.,  (defendante)  Ibr  account  of  H.  (plaintiff)  fte.,**  and 
made  a  corresponding  entry  in  their  books.  Defendante  did  not 
disclose  the  name  of  their  principal.  In  an  action  by  plaintiffii 
against  deftfudante  for  not  accepting,  it  was  proved  that  according 


to  the  usages  of  the  trade,  a  broker  purchasing  without  disclosing 
the  name  of  his  principal  was  held  to  be  looked  upon  as  a  pur- 
chaser. 

Beld^  affirming  the  Judgment  of  the  Queen's  Bench,  (<iu«en<tsft- 
(i6tw,  Willis,  J.,  iind  Martin,  B.)  1st  That  there  was  evidence 
of  a  contract  of  nle  as  between  plaintiffs  and  the  undisclosed  prin- 
cipal of  defhndaats,  and,  2ad.  That  evidence  of  tha  usage  of  trad* 
was  admissible  to  show  that  under  the  cirenmstsnces  defaadante 
were  personally  liable. 


EX.  C.  Tbom PSOH  IT  al  y.  Hoppib.  July  5. 

Marine  insuranu —  Warranty  of  tea  worthineee — Proximate  cause 

of  loss. 

Whfre  to  an  action  on  a  marine  poUoy  of  insurance  the  miscon- 
duct of  the  assured  is  set  up  as  a  defence,  it  is  neoesaaiy  for  tue 
protection  of  the  insurer  that  the  misconduct  should  be  the  proxi- 
mate cause  of  loss.  And,  therefore  in  case  of  a  time  policy  where 
the  alleged  misconduct  was  the  wrongful  sending  of  the  ship  to 
sea  in  an  unseaworthy  statci  and  keeping  her  for  a  losg  time  in  a 
dangerous  position  near  the  sea  shore,  ^^  thereby  causing  her 
loss ;  and  in  answer  to  the  judge  the  jury  found  that  the  unsea- 
worthiness was  not  directly  or  indirectiy  the  cause  of  the  loss. 

ffeld,  (dissentientibuSf  CiowDii,  J.,)  that  the  judge  was  right 
in  so  putting  the  question,  and  that  the  judgment  of  the  Queen's 
Bench  should  be  reversed,  the  same  deciding  that  the  jury  should 
have  been  asked  whether  or  not  the  misconduct  of  the  assured 
occasioned  the  loss,  thou^  it  mi^t  not  have  been  the  immediate 
cause  of  it 


CHANCEET. 

L.C.  &  L.L.  J.  Brao  t.  BxEOira.  May  1. 

I^ecifie  performanes^ContirMeths  aequisscsncs — Jfotiet, 

J.  8.,  and  J.  T.  8.  his  son,  were  trustees  and  mortgagees  in  pos- 
session of  leasehold  with  power  of  sale.  B.  entered  into  a  nego- 
tiation with  J.  T.  8.  for  the  purchase  of  part  of  the  said  property ; 
and  a  written  agreement  for  sale  expressed  to  be  made  between 
J.  S.  and  J.  T.  S.  of  the  one  part,  and  B.  of  the  other  part,  was 
executed  by  J.  T.  S.  Subsequently  to  such  execution  J.  IS.  and 
J.  T.  S.  conveyed  the  property  therein  comprised  to  Z.,  with  a 
notice  of  above  mantioned  negotiation.  Upon  bill  by  B.  for  spe- 
cific performance. 

ffeldf  that  whether  J.  T.  S.  had  authority  to  Mad  J.  8.  or  not^ 
the  latter  had  by  his  conduct  subsequentiy  se  ratiiMthe  contract 
as  to  eutitie  the  plaintiff  to  a  decree. 


M.  R.  Bi  Daly's  Sittlimint.  May  7. 

Husband  and  wife — DomieU — Foreign  will — SucuHon  of  power. 

TTnder  a  power  to  appoint  by  writing  under  hand  or  by  will  a 
married  vroman  who  for  thirty  years  has  redded  in  Paris  apart 
from  her  husband,  a  domiciled  Englishman,  disposed  of  the  fhnd 
by  testementary  papers  tigned  and  good  by  the  law  of  France^  but 
not  attested. 

Held,  that  this  was  not  a  yalid  exe«itIoiL 


V.  C.  8. 


May  9. 


Oddii  y.  Bbowv. 
WUl-^  Void  gifl-^Memoteness^PsrpetuHy. 

A  testator  directed  his  trustees  to  accumulate  his  residttary  per- 
sonal estate  until  the  same  should  amount  to  £8000  or  thereabouts, 
and  then  to  apply  the  same  in  the  manner  and  for  the  benefit  of 
thepersons  in  his  will  mentioned.  . 

aeldf  that  since  the  sum  of  £3000  mi^t  not  come  into  existence 
within  the  extreme  period  allowed  by  law,  the  gift  was  too  remote 
and  failed  accordingly. 


V.  C.  W.  Wbaxtoi  y.  Bauobb.  J^ml  80. 

WUl^Oomtruetion— Period  of  dietributiork. 
Testator  after  after  giving  Us  property  in  moieties  in  tmit  tost 
his  two  daughters  M.  and  8.  and  their  children  with  oreaarcnaii^ 
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ders,  directed  his  trustees  in  case  his  daughters  shoold  both  hap- 
pen to  die  without  issae,  to  pay  one  moiety  of  his  property  <*  nnto 
the  person  or  persons  that  shall  then  be  considered  as  the  next  ot 
kin  and  personal  representatire  or  representatiTos  agreeable  to  the 
order  of  the  Statute  of  distribntlon ;  and  the  other  moiety  to  pay 
unto  the  person  or  persons  that  shall  then  be  oonaidered  next  of 
kin  and  personal  i^presentatiTe  and  representatites  of  my  late  wife 
W.,  (the  mother  of  S.  but  not  of  M.,)  agteeable  to  the  otder  of 
the  Statute  of  diatributSon. 

At  the  testators  death  S.,  who  subsequently  died  without  issue, 
was  sole  next  of  kin  to  her  mother.  M.  surrived  S.,  and  aocord- 
ing  to  the  will  took  her  moiety  for  life  in  addition  to  her  own,  but 
also  died  without  issue. 

JETeldf  that  8.'s  moiety  went  to  the  persons  who  were  next  of  kin 
of  W.,  according  to  the  Statute,  at  the  death  of  M.,  the  survlTing 
tenant  for  life,  and  not  to  the  representatlTes  of  8.,  the  8o]#  next 
of  kin  to  W.,  at  the  death  of  W. 


L.  0.  &  LiL.J.  VuBT  ▼.  CBAFLiir.  May  8. 

Vendor  and  pmreka§er^BiffAU  ofpur$haier  at  tc  txieuiwn  qf  fon- 
veyaneti  mndpoyment  Qfpurchoie  money. 

There  la  no  general  fule  that  in  oTery  ease  of  a  pnrohaae  the 
purchaser  can  fiisist  upon  the  ▼endor  personally  reoeiTing  the  pur- 
chase money ;  but  the  Tender  is  not  entitled  to  refuse  upon  the 
reasonable  request  of  the  purohaser,  where  the  special  circum* 
stances  would  suggest  such  a  step ;  and  in  e^ery  case  where  the 
Tender  does  not  attend  personally  to  receiye  the  money,  the  pur- 
chaser can  require  the  written  authority  of  the  Tender  for  the 
receipt  of  the  money  by  an  agent. 


V.  C.  K.  Atkihsoh  t.  SsiTir.  Jviy  8. 

Valuntary  Meitlement — Married  Woman — f^Me—Frovito  for  redomp-' 

tion  — Power — Settlement, 

A.,  and  B.  his  wife,  being  seized  of  lands  as  joint  tenants  in  fee 
mortgage  them  to  B.,  the  terms  of  the  proTiso  for  redemption  being 
upon  payment  of  principal  and  interest,  at  Uie  request  and  expense 
of  A.  and  B.  to  reoonyey  the  premises  to  them  their  heirs  or  assigns 
or  unto  such  other  person  or  persons  for  such  intents  and  purposes 
and  in  in  suoh  manner  and  form  as  they,  the  said  A.  and  B.  and 
the  surTiTor  of  them,  and  the  heirs  ana  assigns  of  suoh  surriTor, 
should  nominate,  direct  or  appoint,  free  from  incumbrances.  A 
ftae  was  IcTled  en  thai  osoasion.  The  mortgage  was  paid  off  and 
the  reoouTeyance  taken  by  way  of  settlement  to  a  trustee  upon 
trust  for  A.  and  B.  suooessiTely  for  life  with  remainder  to  other 
persons  in  fee.  A.  suTTiTed  B.  and  sold  for  Talue  and  the  pur- 
ohaser filed  a  bill  to  set  aside  the  setdement  as  Toid  under  the 
Statute  of  Elizabeth. 

Meldf  that  the  stttlenent  was  Tolmtaiy,  and  Toid  as  against 
the  plaintiff,  and  decree  made  according  to  prayer  but  without 
Mats. 

ffeld^  also,  that  the  words  of  the  proTise  for  redemption,  though 
BuiHoient  parhaps  to  create  a  power,  did  not  do  so  under  the  c&- 
oumstances,  there  being  on  the  face  of  the  deed  no  indication  of 
intention  to  alter  the  settlement  of  the  estate  to  B.'s  (the  wife's) 
detriment. 


y.  C.  K.  Miuins  Y.  AxBD.  March  22, 

Will — ConetruetioH — Joint  fenundy — Tenancy  in  Common^-Oift 

per  ttirpe*  or  per  eapia, 

A  testator  gaTe  certain  leaseholds  fbr  999  yuars,  and  a  share  in 
tha  R.  Waterworks,  and  all  his  estate  and  interest  therein,  to  M. 
and  A.  and  their  assigns,  during  tiie  term  of  theif  respectiTe 
natoral  Utus,  as  tenants  in  common  and  not  as  joint  tenants ;  and 
from  and  immedietely  after  the  deoease  of  them,  the  said  M.  and 
A.,  he  gaTe  the  same  unto  all  and  eyery  the  lawful  child  and  chil- 
dren of  the  said  M.  and  A.,  equally,  as  tenants  in  common  and 
not  as  joint  tenants,  and  their  respectiTe  executors,  administra- 
tors and  assigns,  for  all  the  residue  of  the  term  unexpired  of  999 
years,  or  during  all  his  estate  and  interest  therein,  subject  to  the 
payment  of  the  rent  and  the  perfomanoe  of  the  eoTsaaats,  with  a 
gift  of  tlM  remdua  to  BL,  A.  and  others^ 


M.  and  A.  both  sutTiTed  the  testator;  M.  had  seren  children, 
A.  died  leaTing  two  sunriTing  children.  M.  was  in  possession  of 
the  estate ;  and  upon  the  queStieB«  what  was  the  effbct  of  the  gift 
to  M.  and  A.  and  their  children*^ 

Held^  that  the  estate  was  giTen  in  equal  moieties  to  M.  and  her 
children  on  the  one  hand,  and  A.  and  her  children  on  the  other, 
and  that  on  the  death  of  A.  her  ahare  was  divisible  aasoogst  her 
children. 


L.  G.  ft  L.  L.  J. 


MoBKiNOTON  r.  Ksahs. 
Covenant—Conetrttetion — lAen. 


March  20. 


By  articles  of  separation  between  M.  and  his  wife,  he  ooTcnanted 
that  he  would,  on  or  before  the  first  of  PebruaTy,  1885,  either  by 
a  charge  on  freehold  estates,  to  be  situate  in  £.,  &c.,  or  by  an 
inTostment  of  money,  secure  the  payment  of  an  annuity  to  a  trus- 
tee for  his  wife. 

ffetd,  that  this  coTenant  did  not  create  a  lien  on  M.'s  lands,  but 
only  proTided  for  doing  a  future  aet  by  which  a  lien  might  be 
created. 


M.  II. 


May  29. 


Bolt  ▼.  Hopkixs. 
Mortgaye*^Priority'^Ftttmre  advtmeoe. 

On  a  mortgage  to  A.  for  a  ptesent  debt  and  fritnre  adTanees, 
followed  by  a  mortgage  to  B.  m  the  same  form-^ 

Held^  that  B.  was  entitled  to  priority  oTcr  subsequent  adTSnees 
by  A.,  made  after  notice  of  B.'s  Security,  and  that  the  l^t  that 
B.'s  mortgage  was  taken  with  notice  of  A.'s  security  did  not  alter 
the  case. 


^■1 


V.  C.  d.  tiuBDOH  y.  Tin.  May  81* 

Vendor  and  purthaeer — Specific  performanee^  with  eompentationr-^ 

Demurrer — Copyholde. 

The  plaintiff  agreed  to  purchase  from  the  defendant  a  oertdn 
manor,  of  which  he  was  to  be  let  into  the  enjoyment  on  a  certain 
day.  Before  that  day  arriTcd,  one  of  the  copyhold  tenants  died, 
and  three  persons  were  admitted  as  his  sueoessors  by  the  Tenders, 
who  reoeiTed  the  fines  payable  on  such  admission.  To  a  bill  filed 
by  the  plaintiff,  praying  that  the  said  contract  might  be  specifi- 
cally p^ormed  by  the  defendants,  with  an  abatement  out  of  the 
purchase  money  by  way  of  compensation  to  the  plaintiff  for  the 
loss  of  the  said  fines,  and  for  depreciation  in  Talne  of  the  said 
manor  caused  by  the  admission  of  younger  Utcs  in  lieu  of  the 
deceased  tenant^  a  general  demurrer  was  allowed. 


v.  0.  S.  Kniost  v.  Bi7Lkxi.it.  June  2. 

Feniion/or  wounde  aeeignedae  eeeurity — Injunction. 

B.  being  entitied,  until  Anther  order  ttfxti  the  Crown,  to  a 
goremment  pension  for  wonnds  reoeiTed  by  him  in  milltai^  ser- 
Tioe,  assigned  such  pension  to  K.  to  seeure  payment  of  an  adTanoe. 
Ho  also  eiecuted  a  power  of  attorney,  authorising  K.  to  draw  the 
quarterly  payments  of  his  said  pension.  Subsequently,  without 
notice  to  K.,  he  reroked  the  said  power  and  proceeded  himself  to 
recelTe  and  appropriate  the  entire  amount  of  his  penaion. 

iTsU,  that  K.  was  entitied  to  an  injunotion  for  restraining  B. 
from  recdTing  the  pension  In  question,  and  flram  executing  a 
power  of  attotney  authorising  any  penon  other  than  K.  to 
receiye  It. 

y.  C.  S.  Bn  Joirss's  sittlid  Estatxs. 

PraeUce^Fmrchaee  money  m  Cowt — Ro-inveeiment  in  land^Coete 

of  invtetigaUng  tiUo-^Taxation, 

A  party  who  was  entitled  to  obtain,  upon  petition,  the  re-inyest* 
ment  in  land  of  a  large  sum  of  money,  which  had  been  paid  into 
Court  by  a  public  corporation,  as  the  purchase  money  of  lands 
taken  by  them  for  the  purposes  of  thoir  act,  before  presenting  his 
petition,  caused  an  abstract  of  title  to  the  lands  proposed  to  be 
pnrohased  to  be  laid  before  his  own  priyate  counsel.  Subsequently 
the  same  abetraot  came  before  the  Coayeyaacer  of  the  Court,  who 
in  consultation  with  tha  said  oeaaaal  approTsd  the  title.    Tha 
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taxing  master  disallowed  the  fees  of  the  intending  porohaser'a 
priTate  conneel. 

ffeld^  that  the  taxing  master  was  in  the  wrong. 

When  there  is  any  question  as  to  the  costs  of  the  re-inTestment 
of  the  imrchase  money  of  lands  which  hate  heen  taken  oompnl- 
sorily  by  a  pabllo  body,  the  person  in  whose  faror  snch  re-inTCst- 
ment  is  to  be  made  onght  to  have  the  benefit  of  the  doabt 


y.  G.  W.  BounniLLOH  t.  Bochb.  Jfay  27. 

Partnership — lAahUUy — Solicitor  and  Client — Recent  ofpwrchoM 

money. 

It  is  no  part  of  a  solicitor's  business  to  receiye  on  behalf  of  his 
clients  money  coming  to  them  upon  payment  of  a  mortgage  debt, 
nor  to  retain  snch  money  for  the  purpose  of  inTcstment  generally. 
Therefore,  where  money  had  been  receiTed  by  R.,  one  of  a  firm 
of  solicitors,  and  misapplied  by  him  after  his  representation  that 
it  had  been  re-iuTested  on  a  mortgage,  security  payments  pur- 
porting to  be  in  respect  of  interest  being  made  by  him  up  to  his 
death. 

Ifeld,  that  the  surviTing  partner  was  not  liable  to  make  good 
the  loss,  on  the  seyeral  grounds — thst  the  transaction  was  not 
within  Uie  ordinary  business  of  a  solicitor;  that  he  had  no  know- 
ledge or  means  of  knowledge  as  to  the  receipt  and  appropriation 
of  the  money  by  his  partner ;  and  that  it  did  not  appear  that  the 
guilty  party  hsd  receiTcd  tiie  money  upon  the  faith  (at  the  time) 
of  its  being  re-invested  upon  a  specific  security. 


L.  J.  Vint  t.  Padqbtt.  June  8. 

Mortgag^^Redemptum — Tacking — Two  eatatee — Notice. 

A  mortgagor  mortgaged  two  estates  separately  to  two  mortga- 
gees, and  afterwards  made  a  second  mortgage  of  both  estates  to 
Uie  defendant.  Notice  of  the  second  mortgage  was  giyen  to  the 
two  first  mortgagees.  Subsequently,  the  two  first  mortgages  be- 
came Tested  in  the  plainUff,  who  filed  a  bill  to  foreclose  the 
defendant. 

ffeld^  that  the  defendant  could  not  redeem  one  estate  without 
redeeming  the  other,  and  tiiat  the  fitot  of  the  first  mortgagee 
haring  had  notice  made  no  difference. 


y.  C.  K.  WiLKiss  T.  RoBBUOX.  June  10. 

Joint  Stock  Bank — Oeneral  Manager — Contract  for  remuneration 
after  the  ceeeation  ofbueineee^-Fower  of  J)ireetore, 

The  gOTeming  body  of  a  joint  stock  company  haye  no  right  to 
do  acts  out  of  the  common  routine  of  the  company's  buriness, 
except  such  as  they  are  authorised  by  thdr  deed  of  settlement 
to  do. 

Where,  in  pursuance  of  a  prior  contract,  the  directors  of  a  com- 
pany by  deed  agree  to  give  to  a  general  manager  a  remuneration 
which  may  by  possibility  be  payable  after  the  cessation  of  the 
concern,  such  instrument  is  not  only  proper  but  yalid  under  the 
deed  of  settlement  Where  it  giyes  we  directors  power  to  pay 
and  allow  to  the  general  manager,  &c.,  such  remuneration  as  they 
shall  think  proper,  and  to  confirm  all  acts  done  by  persons  acting 
as  directors  in  the  formation  of  the  company. 

A  sum  of  money  secured  annually  for  a  fixed  number  of  years 
to  an  officer  of  a  joint  stock  banking  company,  which  may  exceed 
in  time  the  duration  of  the  Company,  is  not  in  the  nature  of  a 
superannuation  allowance.  Where  power  is  glyen  to  the  directors 
for  the  time  being  of  a  company,  at  a  gener^  meeting,  to  do  cer- 
tain acts,  the  words  **  general  meeting'  do  not  import  that  the 
act  shall  be  done  by  the  <*  general  meeting,*'  but  that  the  direo- 
tors  themselyes  haye  the  power  to  do  those  acts,  proyided  that 
they  are  done  at  a  general  meeting. 
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Julg  12. 


Rb  Babbow  (A  Souoitob). 

Practice — Attachment — Solicitor — Privilege, 

A  Solicitor  was  arrested  under  a  writ  of  attachment  while  pro- 
ceeding to  attend  an  appointment  with  a  person  for  whom  he  was 
acting  in  his  professional  captoity.    Mddj  arreBt  improper. 


Tbb  United  States  Insurance  Qazbtte  and  Magazine,  for 
November.  New  York :  Q.  E.  Carrill,  79  Pine  Street. 
This  number  aboands  with  much  informaUon,  consisting  of 
legal  decisions  as  to  the  Law  of  Insaranoe,  and  extracts  from 
the  laws  of  different  States  of  the  Union.  The  Magissine  bd- 
pears  to  be  edited  with  unflagging  industry,  and,  we  may  ado, 
oonsiderable  ability. 

The  Lower  Canada  Jurist,  for  Noyemberv    Montreal :  John 
Loyell. 

This  number  contains  several  interesting  decisions.  One  is, 
that  in  an  action  for  the  reooyery  of  subscription  to  a  news- 
paper, it  is  sufficient  to  prove  delivery  of  the  paper  without 
proof  of  any  order  for  the  same,  and  that  a  verbal  refusal  to 
receive  the  paper  and  notification  to  the  carrier  to  discontinue 
it,  is  not  sufficient  (Brislow  v,  Johnston,  p.  275) ;  and  another 
is,  that  a  magistrate  charged  with  the  preservation  of  the 
peace  in  a  city,  who  causes  the  military  to  fire  upon  a  person, 
whereby  the  latter  is  wounded,  is  not  liable  in  an  action  for 
damages  at  the  suit  of  the  iigured  party,  if  it  appear  that 
although  tiiere  was  no  necessity  for  firing  yet  the  oironmstanceB 
were  such  that  a  person  might  have  been  reasonably  mistaken 
in  his  judgment  as  to  the  necessity  for  such  firing  (Stevenson 
V.  WUson,  p.  254). 
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JtTDQBS. 

QORDON  WATT8  LnOATT,  oiOegvOo  Hall,  lMiiiit«,  Itanlitw  at  Uw,  to  bt 
DvpatT  Judge  vf  th«  Ooantr  Ooort  of  the  Oonnty  of  Banx,  undor  tha  Act  20 
Tk.  cap.  68,  sac  li^^Gaiattad  Not.  27, 1858.) 

FOUGE  MAGIST&ATBS. 

FRANOOTS  GARON,  SiqaliB,  to  ba  Follea  Magbtrata  Ibr  tha  Town  of  Wlndaor, 
nndar  the  Aet  12  Vk.  cap.  81.~<Gaaattad  Not.  ^  1868.) 

GLBRKS  or  OOUNTT  OOURTS. 

ABRAHAM  RAPEUB,  Eaqolra,  to  ba  Glark  of  tha  Oouaty  Gonrt  Ibr  tha  Oountj 
of  Norftdk^Gaaattad  Mot.  0, 1868.) 

M0TAEIE8  Ffmua 

J08BPII  DRAGON,  of  Parth,  Raqolra.  Bantotar  at  Law,  to  ba  a  NoCaiy  PnbUc  hi 
Upper  Ouiada.— (Gaaetled  Nor.  6, 1868.) 

JAGOB  YAULBAGNBR  8FGHN,  ot  HamHton,  Sqvin,  Attamty  at  Law,  to  ba  a 
Notaiy  PvbUe  te  Upper  Ganada^Gaaattad  Not.  IS,  1868.) 

JOHN  a  FRANK,  orBeUarllle,  BeqoirB,  to  baa  NotMj  Pablie  Ibr  Upper  Owada 

BRANGI8  MoKBLOAN,  ofHamUton,  Beqvdre,  Barriilarat  Law,  to  baa  Notary 

PabUo  Ibr  Upper  Gaoada.—CGaaetted  Nor.  20, 1868.) 
8AMUBL  BMITH  URMT,  otOmjviffL,  Baiiiiire^  to  be  a  Notary  PnbUe  In  Upper 

Cenada 

JAMBS  RBTNOIBB,  of  tha  dty  offDoronto^  BB«B!ia»  Attoiaey  at  Law,  to  ba  a 
Notary  PnbUe  in  Upper  Canada. 

ROBERT  WILU AM  ADAMS,  of  tha  dtr  of  HamOton,  Baiinira,  Attorn^  at  Law, 
to  ba  a  notary  Public  In  Upper  Canada. 

THOMAS  R.  WBSrOOTT,  of  thadty  of  London,  EeqnSre,  to  be  a  Notaxy  PabUe  in 
Upper  Gaqada. 

ROBBRT  THOMPSON,  of  tha  Tillage  of  SmithTlUa,  Bvinix^,  to  be  a  Notary  Pob- 
lie  In  Upper  Ofenada. 

ALEXANDER  GEORGE  LUMSDBN,  of  tha  Town  of  Gait,  Bnnlxa^  to  ba  a  Noluy 
PubUc  In  Upper  Oenada  ^Oaaettad  Nor.  27, 1868.) 

GGRONBBS. 

WILLIAM  M08TTN,  Eeonhe,  M.D.,  to  be  an  aiaociata  Goroner  Ibr  tha  United 
Obnntiee  of  Lanark  andllenflrew.--^Gasetted  Nor.  6. 1868.) 

WILLIAM  HARKIN,  Beanlra,  BL  D.,  to  be  an  aModata  Gonmer  for  tha  Unitad 
GoontleB  of  Preaeott  and  RiueelL 

THOMAS  MB88BNGBR,  Bniaire,  to  bean  aaaoeiata  Oonmer  Ibr  the  GoontyoC 

Haldlmandr-^Qaaatted  Nor.  2%  1B68.) 

TO    CORRESPONDENTS, 

JuiMB  0.— Many  thanki.   The  fonn  of  Warrant  diall  reoeiTa  attention  in  oar 
next. 

W.  D.  M.— Letter  rrtnmed  too  late  fbr  thii  nnmbar. 

J.  R.  0.— HaTe  not  forgotten  yon,  bat  ao  fiur  been  too  much  engaged  to  do  what 
youToqafre. 

Ono  KLon  and  J.  H.r-Under  "DtTtelon  Ooorte.* 

W.  A.  W^— gnbacriher   and  J.  J^— vnder  ^Genanl  Gomapondenea." 


THE 


UPPER  CANADA  LAW  JOURML 


▲  HD 


MUNICIPAL  AND  LOCAL  COURTS'  GAZfiHE ; 


VOLUME  V. 


FROM  JANUARY  TO  DECEMBER,  1859. 


BDHSD  BT 

W,  D.  ARDAGH    ESQ.,  AND  ROBERT  A.  HARRISON,  ESQ.,  B,aL., 

B  ABBISTEBS-  AT  -  LAW. 


TORONTO: 

PBIBTKD  ASB  PUBUSHSD  AT  17  ft  19  KIKa  8IBIBT,  BT  MACUAB  *  CO. 

1859. 


\ 


MACLEAB  ft  CO.,  PBIKTEBS,  17  ft  19  KING  STREET  EAST,  TOBONTO. 


GENERAL  INDEX. 


PAGE. 

Abseonding  debtor —Debts  due,  collected  by  Sheriff 87 

AttAchiDg  creditors,  when  en- 
titled to 87 

Eeference  to  Clerk  of  Court  to  ascertain 

damages  - 188 

See  Attachment 

**  Act  of  God/'  meaning  of^...... 58 

Administration — ^Amoant  of  personalty 210 

Domicile  of  deceased  in  foreign  country 210 

See  Probate. 

Admiralty  Jurisdiction  in  United  S tates  —Tyler  case 257 

Admission  of  specialty  debt — Statute  of  Limitations 102 

Agency— -Question  of  fact  for  jury 89 

Agent,  bill  for  acoount  against 95 

Contract  for  insurance  with 218,  262 

Conveyance  to 182,  209 

indorsement  of  note  by 85 

Judge  refusing  to  hear,  as  adrocate  in  Diriston  Court  208 

Substitutional  senriee  on 118 

When  auctioneer  is • 95 

Alias  summons  in  Div.  Ct. — Issue  of,  without  plaintiff's  orders    1 8 

Alien— When  entitled  to  vote 68 

Alimony— Plaintiff  out  of  jurisdiction 66 

Amendment  at  Nisi  Prins  86 

Annuity  to  children  under  will 71 

Appeal  from  County  Court — When  to  be  made 62 

Appearance — WaiTer  of 251 

Application  of  mortgage  money  by  trustee 168 

Appointment — ^Power  of— Fraud  on 192 

When  properly  executed  47 

Under  settlement— Intention ^  264 

Appointments  to  office.    See  last  page  of  each  number. 

Apprentic^^Misoondttot  of.  no  justification  for  dismissal 167 

ib'hitration — ^Award  tUlra  o«r«f— &oad  company 116 

Against  peraonal  property  of  school  trus.  252 

Agreement  to  r^er  under  C.  L.  P.  A 148 

Between  vendor  and  purchaser 120 

Staying  proceedings  on  award 212 

Arrest— Construction  of  22  Vic.  o.  96 16 

Sufficiency  of— Touching  by  offioer 167 

See  Attachment— Capias— Ca.  sa. — Debtoi^^udgment  summons. 

Arson— Intent  to  defraud  insttrance  oompany 70 

Articled  clerkfr— Disclosure  of  information  by 120 

SerncebyaB.A 148 

See  Stadents. 

Ashburton  treaty — Power  of  magistrates  under.. 48 

Assault,  aggravated.    ^SIm  Magistrate's  Manual 84 

Upon  child  under  14  years 84 

Magistrate  or  other  officer 84 

Sheriff's  officer 19 

Assault  And  battery — Touching  without  hostile  intention 262 

Assessment  act  of  1858 — Township  and  county  rate 214 

Non-jreaident  assessed  as  resident 89 

Besidence  in  foreign  coantry »..    94 

Betnnis  of  resident  rate-payers 261 

Assessors — Quo.  warranto  to  try  appointment  of 84 

Assignment  for  benefit  of  creditors — Law  of  in  U.  C 241 

Description  oi  goods 187 

Effect  of  22  Vic.  c.  96 43 

Improper  stipulations 187 

Irravocable  deed  in  favor  of  sureties .  255 

Legal  rights 18 

Limitlktion  of  time— Assent  162 

Nature  of  change  of  possession....  86,  187 


PAOV. 

Assignment  for  benefit  of  creditors— Payment  by  mistake .....  155 

Reforming  deed 114 

To  defeat  expected  execution   192 

Who  can  object  to  when  improperly 

filed 156 

Void  as  containing  a  release 255 

AdanHc  Monthly,  review  of 288 

Attachment— Privilege  of  solicitor  from 45 

In  Division  Courts — Judgment  and  execution 

on 83 

Of  debts  doe  deceased  judgment  debtor 66 

Before  dividend  declared  under  assign- 
ment      66 

Order  on  assignee  of  judgment  debtor  118 

Rent  due  at  future  time 66 

Removal  of  Division  Court  judgment  to 

Co.  Court  for  garnishee  purposes....  249 
See  Absconding  debtor. 

Attorney — Professional  costume <     78 

Making  unnecessary  costs  286 

Opposition  to  clerk's  articles 120 

Service  of  articles  of  a  B.  A 148 

Attorney  and  client — Acceptance  of  gross  sum  in  lieu  of  costs  216 

Bill  of  costs  between,  does  not  bear  int.  239 

Compromise  by  attorney 216,  289 

Detinue  against  attorney  for  negligent 

loss  of  deed 191 

Lien  for  costs 149,  289 

Purchase  set  aade 45,  216 

Right  to  an  aeoonnt— Costs  of  suit 216 

TMaUoB  of  costs  between 118,  279 

Title  deeds— Notice 168 

Auction — Sale  vnthout  reserve 95 

Auctioneer,  duty  of— Agent  ^ 05 

Bail— Render  by— Charging  defendant  in  execution 226 

Computation  of  time 226 

Invalid— How  taken  advantage  of  161 

Bailiffs— ■Abandonment  of  seisure— Bond  to  prodnee  goods  ...  250 

Action  against  for  money  had  and  received 250 

Feei  on  services  out  of  divi^on 88 

Fees  on  executions «...%*..« 82,  18Q 

How  far  justified  in  entering  house 82 

^tum  by — Approved  form  of 18; 

See  Execution. 

Baldwin,  notice  of  the  late  Hon.  Robert 1 

Meeting  of  the  bar,  resolutions,  &o 10^ 

Bar  in  England,  the  149 

And  its  prospects 150 

Bargain,  hard — Specific  performance 206 

Barristers  not  affected  by  Mr,  Fatton'e  Act 68 

Preliminary  examination  of  in  England 97,  276 

Banks— When  allowed  to  take  mortgages 147 

Loss  by  failure  of 286 

BillsofExohango— Actof  1859  respecting 188 

Equities  attaching  thereto 05 

Indorsee  of  overdue  bill 95 

Notice  of  dishonor 191,  262 

Power  of  joint  stock  oompanies  to  draw...  148 
See  Promissory  notes. 

BUI  of  Isding,  liability  of  indorsee  of 166 

Bin  of  sale.    See  Chattel  mortgage. 

Bond  to  prodnoe  goods— Refusal — Assault  on  Bailiff 19 

Boundary  line.    See  Tyler  case. 


iy 


INDEX. 


[Vol.  V. 


PAOB. 

Breach  of  promise  of  marriage — Action  for • 152 

BritiHh  quarterlies  and  reriewH 24,  72,  96,  240,  288 

By-law — ^Opportaniny  of  oppoeiog  ^ • , 210 

Refaaal  to  quash,  owiDg  to  delay  ^ 05 

Validity  of— How  tried  89 

What  is  notice  of  passing 210 

Canada  Directory — Want  of  encouragement  to 81 

Canada  Trade  I'rotection  Society — Application  to  court   to 

search  records 88 

Canary,  the,  and  the  County  Judge 248,  276 

Canadian  Conveyancer — RoTiew  of.. ^  96 

Capias,  writ  of— Mention  of  time  in  order  232 

Ca.  sa.  cannot  be  issued  for  costs. .^..  264 

Dii<cliarge  under,  by  consent 254 

Withdrawal  of  writ  of 70 

Cause  of  action  in  Division  Courts 12,  84,  60 

Certiorari — Declaring  de  novo 261 

Lies  before  judgment ...^ 84 

Not  after  execution 225 

When  full  costs  allowed 226 

Chtneery — Agency  tariff....^ „..  179 

Ddays  of  202 

Examination  terms 204 

Jurisdiction  of— Vendor  and  purchaser  , 117 

Orders  in 222 

Change  of  possession.     Sec  Assignment. 

Chattel  mortgagee — Certified  copy  of— Evidence  of  what 263 

How  affected  by  22  Vic.  c.  96 21,  43 

Renewal  of— Change  of  possession 224 

Sale  under,  after  default 68 

Uuder  12  Vie.  0.  74.  do  not  require  refil'g  229 

Children — Equal  gift  to,  under  will „ 46 

Gift  trt  parent  for  benefit  of 7 1 

Cirouit— Spring  of  1859 65 

Autumn  of  1869 204 

Clerk  of  the  Crown— Duty  of— Searches  in  public  records 88 

Clerks  of  Div.  Coi^rts— Foreign  sunimonKed,  fees  for  returning  1 1 1 

Remitting  monies. 180 

Returns  by.. Ill,  224 

Salaries  of.- 270 

Collector  of  Tl^xes- Duties  of 40 

Commission.     Su  Evidence. 

Common  carriers — Law  of .....^...  57 

Detention— Illegal  claim 94 

Common  informer ., 262 

Common  Law  P.  A.— ifarrifOfi**...„ ^ 52,  72 

English— Does  not  affect  Co.  Court  Act..  166 

Compntatton  of  time-r*Render  by  bail 226 

Comstook  cases—^Circqlar  relating  to 78 

Concurrent  jurisdicUon  of  superior  and  inferior  courts 268 

Condition  precedent ., , 95,  261 

Condition  of  sale... , 262 

Consideration— Qaming — Direction  to  jury 190 

Want  of  45,  263 

Inadequate , 45 

Consolidated  Statutes  of  Canada — Act  respecting 102 

Upper  Canada— Act  roHpecting 105 

ProcUmation  giving  effect  to 244 

Report  of  Chairman 128 

Consolidntion  of  the  Statutes 6,  56,  78 

Contempt— Order  for  comroitul 264,  279 

Contract  by  councilman  with  municipality 94 

By  school  trustee  with  school  section 93 

For  hiring,  under  Statute  of  Frauds 69 

Implied 46,  288 

Liability  under  impossible 238 

Liability  from  subsequent  adoption 89 

Nut  under  seal.     See  Corporation. 

To  pay  dfbt  to  other  than  creditor 268 

Conver.^ion.     See  Trover— Will. 

Conveyancers  and  conveyancing  fees 27,  74 

ConveyMolDg  feet^May  be  referred  to  taxation 279 


PAQI. 

Copyright  of  designs — When  injunction  will  bo  granted 47 

Corporations — False  representations  of  direetora 71 

Liability  of,  for  contract  not  under  seal 88 

Blade  by  authorised  peiwrn    88 

By  subeeqnent  adoption  ...     89 

Parliamentary — Their  right  to  an  easement ...  142 

Service  of  pmcess  on 19 

Trading — Liability  in  ccruin  ca^es 89 

When  not  allowed  to  delegate  power 89 

See  Joint  Stock  Company. 

Costs  in  Division  Courts 110,  111,  112 

On  bill  to  restrain 120 

Demurrer • 166 

Certiorari 226 

Candidate— When  liable  for 87 

Compulsory  reference  to  County  Court  Judge 70 

Contract  to  pay ^ 191 

Indorsing  bill  to  sue  in  Superior  Courts ^ ■^...  288 

Inspection  of  books 262 

Interlocutory — Setoff 148 

Investigating  title 47 

In  foreclosure  suit  and  at  law 280 

Mortgagor  and  mortgagee 96,  168 

Petition  for  payment  out  of  court 45 

Setting  aside  purchase  by  solicitor ^ 46 

Taxation  of— One>sixth  deducted .• 118 

Wrongful  attachment  of  solicitor 45 

Counsel — Power  of,  to  bind  client  by  compromise 162,  174 

County  Courte*  Chronicle — Review  of 149 

County  Court,  Judge  of—- Compulsory  reference  to 70 

Admission  of,  to  parliament 78 

Title  to  land— Practice ,.»•     ^^ 

See  Magistrates'  Manual. 

County  crown  attorneys 49 

Court  of  Requests — Construction  of • 29 

Courts — Superior — Act  to  provide  accommodation  for 182 

Fees  to  provide  buildings  for 206 

Criminal  Law  Amendment  Act 177 

Proposed  alteration  of,  in  England  ....^^ 78 

Damages — Detention  of  goods  by  earriem  94 

Exoessive — Injury  to  person  186 

Deadly  weapons — ^Act  of  1869,  respeoting • 184 

Debtor — Effect  of  taking  in  execution — •••  *^  148 

In  close  custody — ^Application  for  diseharge  ....^....  279 
Examination  of— Comurittal  for  contempt  279 

Power  of  Judge  to  reconsider  order 164 

Release  of  by  eonsent — ^Re-arreet...... 264 

See  Attachment— Arreat^Ca.  sa.— Sheriff. 

Deceit— Action  for 262 

Decimal  currency — Keeping  Division  Court  books  in 228 

Declaration — All  defendants  not  served  within  time  for 252 

Decree  for  sale — Deposit  on.. • 117 

Registry  of ^ 67 

Suspension  of,  to  allow  appeal 67 

Delivery  of  goods  under  assignment 86 

Sold  and  delivered 148 

To  vendee— Conversion  268 

Demurrer — Want  of  consideration 45 

Equity 71 

Trust— Statute  of  LimiUtions 192 

Deposit  on  decree  for  sale 117 

On  sale — ^Action  to  recover , 262 

Diary.    See  commencement  of  each  number. 

Disorderly  House.     <8^  Magistrate's  Manual 84 

Distress  for  taxes  by  non-residents  89 

Rent— What  cattle  exempt  from 191 

Division  Courts — Accommodation  for 82,  81 

Acting  under  pretence  of  process  of 237 

Jurisdiction  of 102,  112,  146,  168 

Meeting  of  clerks  in  county  of  Simeoe  276 

Division  Courts— New  rules  of 222 

Providing  books  for  •••••.•••  •••• .^m  •«...«    81 


1859.] 


INDEX. 


PAGE. 

See  Agent — AttAchment — BailiflF— Certiorari — Clerks — Execu- 
tion—Judgin't  tsuramoDS — New  trial — Prohibition — Witnes.?. 

Documents— Productiou  of 41,  12S,  1C8,  279 

Costs  of  inspection  of 262 

Dogs  not  chattels 134 

Domicile,  ivhat  is  wife's 06 

Set  Administration. 

Dormant  equities— Act  of  18  Vic.  respecting   182;  209 

Drake  on  attachment — Review  of ^ 23 

Dying  without  issue — Absolute  gift 71 

Easement — Right  of  parliamentary  corporation  to 142 

Ecclesiastical  law  in  U.  C 148 

Eeleetie  Magazine,  rtYiem  of 288 

Editorials. 

To  onr  readers 1 

The  late  Hon.  Robert  Baldwin 1,  10 

Municipal  malversation 5 

The  statute  law — Consolidation 6 

The  Law  Journal  and  the  profession  25 

Professional  distinctions 25 

Conveyancing  fees 27 

Law  Society  of  Upper  Canada 80 

The  Canada  Directory 81 

Index  to  Vol.  IV 31 

County  crown  attorneys 49 

Probate  and  admioistration — Division  Court  clerks    60,  75 

Abuse  of  the  Grand  Jury  system 61 

Harrison's  C.  L.  P.  A.  in  England 62 

Trial  by  jury , 62 

Calls  to  the  bar  68 

U.  C.  Law  Journal  in  England 65 

Consolidation  of  the  sUtutes 78,  128,  180,  244 

Liability  of  persons  practising  as  conveyancers 74 

Trade  protection  societies 76 

Municipal  law 76 

England  in  our  wake 97 

Municipal  law  reform 97 

School  trustees  and  teachers ,,. 99 

Division  Courts — Liddal  v.  Gibson 102 

Imprisonment  for  debt—**  The  91st  clause"    121,  150,  272 

The  legal  imposition  of  oaths 127 

Production  of  documents  128 

Reports  of  cases  in  Appeal 128 

Libelr— Comparison  of  handwriting  129 

Law  schools 129 

Equitable  jurisdiction — The  DiTision  Courts  145 

Mortgagors  and  mortgagees — Vendors  and  purchasers  147 

*»In  Foro  Eoclesiastico*' 148 

Attorneys  lien  oncosts  149 

The  bar  nod  its  prospects  150 

Sheriffs' advertisement  of  lands 151 

Breach  of  promise  of  marriage 152 

Authority  of  counsel  to  bind  client  by  compromise  162, 174 

Gardiner  V.  Gardiner 169,  199,  268 

Swinfen  T.  Lord  Chelmsford 174 

The  Criminal  Law  Amendment  Act 177 

Chancery  agency  tariff 179 

The  law  of  registered  judgments  in  U.  C   198 

Chancery  delays  202 

Local  equity  jurisdiction 217 

How  to  read  law 221 

Notice  of  the  Lam  Journal 222 

Assignments  to  creditors 241 

The  canary  and  the  county  judge 248 

David  Dudley  Field 245 

Sir  James  Buchanan  Macaulay 265 

A  legal  abuse — A  suggested  remedy 270 

Executions  from  the  Division  Courts 273 

The  U.  C.  Law  Reporto 274 

A  judgeship  in  U.  C 275 

Education,  Chief  Superintendent  of->His  report  for  1867  .....     47 

Apportionment  of  school  monies  by  190 
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Ejectment — Appenrnncc  and  notice  of  title 280 

Right  of  amendment  at  N.  P 86 

Election — Contested — Delay  in  qualifying  277 

Electrr  estopped  from  denying 89 

Joint  owners,  their  right  to  voteat 237 

Of  disqualified  person 68 

Resident  and  non-resident  voters 13,  21,  87 

Who  entitled  to  vote  at^  and  whore 21 

Elections  for  1859 76 

Elective  Franchise — Act  to  amend «• 106,  129 

Equity — Jurisdiction  and  relief  in 206 

Jurisdiction  in  insurance  cases 213 

Local,  jurisdiction  in 217 

Equity  of  Redemption — Sale  of,  by  sheriff. 258 

Equity  to  settlement — Husband  insolvont 46 

Eqaitable  defence  at  law  and  in  equity 289 

Mortgage — Enquiry  for  titlo  deeds 168 

Plea— C.  L.  P.  A.  1856 168 

Waste— Tenant  for  life 168 

Error — ^Writ  of— Fiat  of  Attorney  General 263 

Escape.     See  Sheriff. 

Estoppel — Admission  of  authority  to  endorse  note..... 85 

Of  elector  from  denying  election... 89 

Evidence — Comparison  of  handwriting 129 

Filed  in  Chancery — How  obtainable 41 

Hearsay,  in  pedigree  cases 268 

Of  selling  beer 142 

Admissibility  of  maker  as  witness  for  endorser 118 

Notice  of  holding  commission  to  examine  witness..  238 
See  Documents — Interrogatories — Subpoena. 

Examication  de  bene  eete 282 

Exceptions — Motion  for  new  trial  without  waiving... 288 

Execution  from  Div.  Court — Attachment  cases 88 

Priority  of  seizure — Tax  collec- 
tor— Abandonment  of  levy 88 

When  it  binds  chattels 278,  286 

Against  absconding  debtor  87 

Money  recovered  by — Demand  of 188 

Interest  on  188 

Transmission  of 188 

Setting  aside,  on  motion  of  stranger 138 

Express  trusts — Dormant  equities 182,  209 

Extinguishment  of  debt  by  taking  higher  security 266 

False  imprisonment  of  lunatic — Justification  of 142 

Evidence  of  giving  into  custody 262 

Pretences — Act  to  amend  law  of 110 

Representations — Action  for 71,  262 

By  trustee 264 

Fees.     See  Bailiffs  —  Clerks  —  Conveyancers  —  Registrars — 
Witnesses. 

Fee  simple  not  passed  byword  **  estate" 46 

Fences — Covenant  to  keep  up 144 

Field— D.  D.— Address  to  Law  School,  Chicago.. 246 

Fines— Di'*po8ition  of 88 

Foreclosure — ^Attendance  to  receive  mortgage  money 282 

Costs  at  law 280 

Injunction  against  mortgagor  after  decree  for...  142 

Sale  asked  for  by  trustee 117 

See  Master's  Office. 

Forgery — Act  to  amend  law  relating  to 182 

Foreign  service — Order  pro  con/esso 163 

Fraud — Misrepresentation — Seientia  144 

Setting  aside  settlement 187 

Transfer  of  shares  in  blank 144 

Frauds,  Statute  of— Contract  to  answer  for  debt  of  another...  166 

Mortgage  by  parol 120 

Parol  agreement... ••..*  168 

Service  for  more  than  year 69 

Fraudulent  disposal  of  property — Order  to  commit 164 

Further  assurance — Covenant  for — Specific  performance 117 

Gaming  condderation — Direction  to  jury 190 
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Gaming  and  wagering— Parcbaee  and  sale  of  shares 191 

Gardiner  Y.  Gardiner 169,  199,  268 

Garnishee.     See  Attachment  of  debts. 

Godey'8  Latfy^t  Book-^ReYitw  of 288 

Goods  sold  and  delivered — Delivery  of 143 

Where  cause  of  action  arises 60 

Good-will  of  partnership — Solicitor 22 

Grand  Jury  system — Abuse  of 61 

Great  B^ublie  Montkly^Kejiew  o{ 23,  48,  72,  240 

Guarantee.     i8^e«  Statute  of  Frauds  166 

Guardian  ad  /tVfm-^Notiee  of  motion  to  appoint 41 

Hamilton  Atlat — Reyiew  of 144 

Highway — ExoaTation  on  land  adjoining — Action  for  damages  191 

Injury  to,  by  railway  company 64 

Obstruction  of,  by  R.  W.  Co.— Indictment  for 136 

Overseer  of,  is  an  officer  of  municipality 44 

Disqualified  as  members  of  council....     44 
Historical  Sketch  of  Constitution,  &c.,  of  Canada...8, 29,  68, 76, 101 

Homcsopatbio  physicians — Rights^and  liabilities  of 119 

Horse  race — Return  of  stakes 167 

Stewards  of,  not  arbitrators 167 

Husband  and  wife.     See  Larceny. 

Imprisonment  for  debt — Act  to  extend  act  abolishing 107 

The  9lBt  clause 121 

See  Atrest — Capias— Ca.  sa. — JudgH  Summons. 
Indictable  offences.     See  Magistrates,  Magistrate's  Manual. 

Indictment — Against  R.  W.  Co 186 

Charging  previous  conviction 70 

Want  of  certointy  in 262 

Injunction— ^Improper  application  of  partnership  funds 117 

Lessor  and  lessee — Fraud 96 

Perpetual — Necessity  for  trial  at  law 47 

To  restrain  minister  from  officiating 263 

Specific  performance 46 

innkeeper.     See  Tavemkeeper. 

Injury  to  highway  by  R.  W.  Co 64 

To  messuage — Pleading 166 

To  person  by  excavating  near  highway 191 

Inspection  of  documents— Cost  of 262 

]ltnBurance — Company,  intent  to  defraud 70 

Power  of  agent  to  bind. 162,  218 

Condition  precedent  to  action  on  policy 261 

Description  of  premises — Condition 238 

Impossible  contract 238 

Increase  of  risk — Machinery 288 

Landlord  and  tenant 143 

Life — Exception  in  coudilion 143 

Limitation  for  bringing  notion 213 

or  mortgagee's  interest  in  vessel 189 

Party  without  interest 46 

Interpleader — Under-sheriif  acting  as  claimant's  attorney 70 

Interrogatories — Fishing  application 167 

Officer  of  banking  company 263 

Joint  stock  company — Action  against  shareholder  for  libel  ...  167 

Distinguished  from  partnership 192 

Power  of  directors  to  draw  bills 148 

Joint  Stock  Roads  Act— Act  to  amend 130 

Judgeship  in  Upper  Canada  no  sinecure 276 

Judgment — Attaching  creditors 83 

By  default-^Special  endorsement 228 

Death  of  defendant  on  some  day  as 149 

Delivery  of,  in  Q.  B.  and  C  P 64 

In  different  Div.  Courts,  between  same  parties — 

Set  off. 1 3 

Registered— Law  of,  in  Upper  Canada 193,  228 

Judgment  snmmona — Benefits  of 160 

Commitments  under 178,  206 

Disobedience  of  order  on 11 

Form  of  summons 11 

Must  be  founded  on  a  judgment 184 
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Judgment  summons — Notice  to  clerks  to  send  statements  of...  184 

Statement  from  1st  D.  C,  Hal  ton ........  164 

4th     *'      Lincoln 164 

3rd     •       Welland 180 

2nd     "  Pcterboro'&Vic.  180 

2nd     "      Waterloo 249 

6th     «*  "       224 

6th     "  "       208 

6th     "      Grey 260 

County  of  Simcoe.. 276 

Summary  and  review  of  above  statem*s  272 
Jurisdiction- Canada  and  United  States.     See  Tyler  case. 

Jury — Agency  a  question  for 89 

Directions  to^Larceny 143 

««  Understanding" — **  Agreement" 190 

Grand,  system — Abuseof  61 

Interested  juryman 70 

Trial  by 62 

When  allowed  iu  Chancery 168 

In  Division  Court,  cannot  be  demanded  on  new 

trial 13 

Justices  of  the  Peace — Act  to  amend  qualification  of 132 

Action  against — Excess  of  jurisdiction  238 
Improper  returns — Liability  of,  for  ...  160 
When  action  lies  for  the  penalty  160 
See  Magistlrates — Magistrate's  Manual. 

Ring's  counsel — Creation  and  privil^es  of  27 

Laches  disentitling  to  relief.. 1S2,  209 

Landlord  and  tenant — Implied  contract  to  repair 46 

Covenant  to  repair 191 

Insurance  by  landlord *>  143 

Larceny — Felonious  intent— Direction  to  jury 143 

Finding  lost  property 143 

Of  husband's  goods,  with  privity  of  wife 216 

See  Magistrate's  Manual. 

Law— Method  of  studying 221 

Law  Joumalf  the,  and  the  profession  26 

In  England , 66,  222 

Law  MagazUu  and  Law  Review — Review  of 287 

Law  schools 129 

Law  Society  of  U.  C. — Examination  papers  for  call — Easter 

Term,  1868 30 

««  "  Trinity  Term,  1858 66 

•«  ««  Hilary  Term,  1859 79 

««  "  Michnelraas  Term,  1869  102 

Notice  to  !ttu(Ients  11 

Term  keeping 264 

Law  Times,  the  editor  of  the 62 

Lease.     See  Lessor  and  Lei^sec. 

Legacy — Ademption  of 71 

Specific— Liability  of  for  debts 70 

Legatees.     See  Will. 

Lennox,  William — Letter  from  79 

Lessor  and  lessee — ^Injunction — Fire  insurance 96 

Purchase  of  lease — Notice  of  covenant  in  144 

Libel — Action  against  shareholder  by  company 167 

Comparison  of  handwriting 129 

ConUined  in  affidavit— Malice 262 

Law  of 161 

Lien — Attorney's,  for  costs 149,  239 

General,  on  securities 71 

Of  vendor,  for  purchase  money 147 

On  deeds,  for  money  paid 46 

Pawnbroker's 119 

Life  estate  to  trustees 187 

Life  insurance— Exception  in  condition  of  policy 143 

Limitations,  Statute  of — Acknowledgment  by  payment 46 

By  onswer  in  bill..     69 

Admif<sion  of  specialty  debt 192 

Confidential  relationship 216 

Lis  pendens — Discharge  of 67 
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Li$p€ndm&S%ii^ , •    71 

L0wer  Canada  Jfiru<**Be?iew8  of ^  71,  06,  102,  240 

Lunatio— False  unprisonmtiit — JostifioaUoa 142 

Ifiacanlay,  Sir  J.  B.-~Life  and  efaaraoter  of  ^ 266 

Meeting  of  the  beDchers  and  of  bar.....  276 
ResolutioBs  of  magietraoy  of  l^mooe ...  276 

Ifagistrates — Aoting  after  aseignment — Beoiedy  agaiiiet 12 

Indictable  offenceo  out  of  jorisdietioii 42 

Jurisdiction  of— Master  and  serrant,. —  226 

MagUiratifM  Manuai^^ 

Bailing  or  committiBg  for  trial— 

Power  of  two  jnstiees ...« 14 

Form  of  reoognisanee 14 

Notiee  thereof  to  aocnsed 14 

Power  of  one  justice 14 

Power  of  eonnty  jadge  14 

Warrant  of  deliyeranoe  on  order  of  judge 14 

Certain  oflenees  not  bailaUe  by  magibtrate  or 

eonnty  judge • • 14 

Ihity  of  justioe  when  bail  allowed..... 16 

Doty  at  keeper  of  prisons.. ,. 16 

Inspector  and  Superintendents  of  Police^ 

Powers  of. «.4 16 

Summary  Triala— 

Kecorders-^Powen  of  to  try  oertein  offeaoes 

summarily  .^ 84 

Preliminary  dniieeet.... 84 

Police  Magistrates,  duties  of. 84 

Hearing  of  the  charge 84 

Duties  of  J.  P.  in  remanding  eases  to  Be- 

covder  or  Police  Magistrate 84 

Witnesses,  compulaoiy  atiendanoe  ef 85 

When  offender  coarioted  or  found  guilty  .....  61 

Form  of  reoognisanee 61 

Dismissal  of  charge 62 

Form  of  certificate  thereof 62 

Discretionary  power 62 

When  aocnsed,  pleads  guiliy — .  • 62 

Form  of  conviction 62 

Jurisdiotion — When  not  depend*t  on  consent  62 

Privileges  of  aocnsed. 62 

Transmission  of  papers 88 

Evidence  of  conviction 88 

Sffisot  of  conviction 88 

Formal  objections 88 

Effect  of  certificate  of  dismissal 88 

Restitution  of  stolen  property 88 

Recorder's  Court  open  to  the  public 88 

Fines —Disposition  of 88 

Mandamus  to  clerk  of  municipality 277 

To  levy  rate  and  pay  debt 268 

For  schools 84 

Maritime  law — ParwiCt  treatise  on — Review  of. 287 

Marriage  settlement.    8$€  Settlement. 

Mairied  women — Act  to  secure  separate  property  of 109 

Act  relating  to  transfer  of  real  estate  of.....  110 
Conveyance  by — Insufficient  certificate  of 

execution 168,  210 

Equity  to  settlement 46 

Separate  answer  by 67 

Master— Reference  to— Motion  to  appoint  Receiver 40 

Master  and  Servant— Agreement — Condition  precedent 96 

Jurisdiction  of  magistrate 226 

Negligence  of  both — Liability  of  Master  167 

Master's  office — Notice  to  mortgagor 67 

Parties  made  in 118 

Coneideration  of  mortgage 164 

Mayor  of  1868  eligible  for  1869 42 

Application  to  unsest— When  to  be  made 42 

Election  of,  in  case  of  resignation..... 216 

Not  na  ofilcer  of  municipality 42 

Minister— Injunction  to  restrain  from  officiating 68 
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Misrepresentation— Question  for  jury , 216 

Sw  False  representations — Fraud. 

Mistake^  pi^yment  by — Money  had  and  received  -.••« .•  166 

Preparing  deeds  to  rectify 230 

Money  had  and  received — ^Action  for  against  bailiff  .« 260 

Payment  by  mistake  • 166 

"  Monies,"  meaning  of,  in  will 96 

Mortgage  by  parol— Statute  of  Frauds 120 

Debt,  purchaser  bound  to  indemnify  vendor  against 

his 41, 141 

Money,  application  of,  advanced  to  trustee 168 

Notice  of  assignment  of 268 

Power  of  distress  ...»...• , 238 

Of  sale— Right  to  exercise 119 

Balance  dne  after  sale 119 

Judgment  creditors  of  mortgagee  ..  168 
Redemption  suit — ^Under  vidue  ....  168 

Priority  of  first,  though  unregistered 41 

Seizure  of;  in  ezecutiMiy  by  bailiff 249 

Mortgages,  two,  to  different  tnistee— Redemption — Tacking    46 

Bill  filed  on  each- Costs 168 

Municipal  corporations — Act  as  to  internal  Communications  131 

Institutions — Act  of  1869  respecting 188 

Law— Editorial.....  76,  97 

5m  By-law — Contract — Corporation — Costs — Elections — 
Highways — Mandamus — Mayor — Non-residents — 
Quo  warranto  —  Sohool  rate  —  Tavern  keeper  — 
Township  Clerk — ^Township  council. 

Malversations — Law  of  inquiry  into 6 

Manual— ir«rrwen*«— Review  of 28 

Municipality.    See  Mnnidpal  corporations  ei  teq. 

Ne  esMH,  writ  of 66 

NegUgenee  of  bailee— Lost  deed 191 

Of  plaintiff,  contributing  to  his  own  loss 191 

New  tfialrr-lDterested  juiyman 70 

In  criminal  oases 164 

In  Division  Court — Practice  on  application  for   18,  82 

After  money  paid • 82 

Motion  for,  without  waiving  exceptions 288 

Verdict  under  J&20  (Repertory) 167 

Non-residents — Distress  for  taxes «.     89 

Their  right  to  vote 18,  21,  87 

Notice  of  action— Question  of  bona  fake 167 

Matter  done  in  pnrsuance  of  statute 262 

Of  assignment  of  mortgage 264 

Of  dishonor.     See  Bill  of  exchange. 

Of  motion  to  take  bill  pro  cor^fueo 41 

To  appoint  guardian  ad  litem 41 

Waiver  of,  by  second  notice  261 

Oaths,  legal  imposition  of , 127 

Obstruction.    See  Highway. 

Offices— By-law  for  putting  up  to  competition •*. 48 

Ontaprobandi — Opening  public  bouse  on  Sunday 120 

Purchase  by  solicitor  from  client 216 

Ownership 186 

Overseer  of  highways.    See  Highways. 

Ownership,  proof  of 188 

Parol  agreement— Statute  of  Frauds 168 

Partnership  distinguished  from  joint  stock  company 192 

Double  remedy  at  law  and  in  equity 144 

Funds,  improper  application  of  Il7 

Qood  will  of — Dissolution 22 

Property,  appointment  of  receiver  to 40 

Land  purchased  as  .^ 216 

Substitutional  service  on  partner 118 

Pathmaster.     ^0  Highway 44 

Pauper — Settlement  of  widow 120 

Pawnbroker,  lien  of 119 

Payment,  acknowledgment  by 46 

or  Division  Court  judgment  before  new  trial  .* 82 


•  •• 

Tin 


INDEX. 


[Vol- V. 


PAOI. 

Payment,  oatofooart 46 

Priority  of,  nnder  Bettlement - 71 

Pedigree,  heeraay  evidence  in  cases  of 268 

Per  oentage  on  money  paid  into  court 85 

Peijory — Want  of  certainty  in  indictment  262 

Personal  representatiYC,  bow  appointed  256 

Petition  in  Chancery,  amendment  of 268 

Poison — Administering  with  intent  to  do  bodily  harm 166 

Police  magistrate.    See  Magistrate's  Mannal. 

Portion  raised  before  proper  time 46 

Possession,  Illegal — Evidence 215 

Poundage  to  shentf-^Donble  execution 17 

Power  of  sale.    S«t  Mortgage. 

Preferential  assignment— Effect  of  22  Vic.  c.  96 48 

Price,  inadequacy  of — Specific  performance 206 

Principal  and  agent.    Set  Agent. 

Principal  and  surety  makers  of  Joint  note — ^Discharge  of  surety  1 56 

Mortgagor  selling  subject  to  mortgage...  141 

Bight  and  obligations  of  surety 289 

Principal  in  second  degree 70 

Probate  and  adminbtradon — Division  Court  clerks  50,  75 

See  Administration. 

Process,  acting  under  pretence  of 288 

Pro  eonfeuo,  order— Defendant  shewing  cause  after 168 

Foreign  service 168 

Service  of  bill  on  solicitor 41 

Successive  notices  120 

Taking  bill,  when  defendant  cannot  b9  served...  22 

Production  of  docnments 41,  128,  168,  279 

Prohibition—Writ  of  in  Division  Courts— When  granted 84 

Affidarit  for 84 

Professional  distinctions 25 

Promissoiy  notes— 'Action  agst  maker  tk,  indorser — ^Evidence  118 

Authority  of  maker  to  sign  for  Indorser...  85 
Admission  thereof  by  asking 

time— Estoppel *...  85 

Cause  of  action,  where  it  arises  on 84 

Giving  time  to  surety — Equitable  defence  155 

Satisfaction  of,  by  taking  mortg.  security  256 
See  Bills  of  exchange. 

Purchase  money,  investment  of 47 

Queen's  Counsel,  creation  and  pririleges  of 27 

Quo  warranto  to  try  appointment  of  assessors 84 

Fiat  of  Attorney  General  268 

Hallway  and  canal  traffic 268 

Railway  Company — Horses  unlawAilly  on  track  62 

Injury  to  highway  by 64 

Negligence 94 

Obstruction  of  highway  by 136 

Bape  on  girl  of  imbecile  mind 143 

Sufficient  to  allege  "  without  consent"  148 

Readers,  to  our 1 

Receiver,  motion  tit  appoint 40 

Payment  by 46 

Records,  right  to  search 88 

Recorder.     See  Magistrate's  Manual. 

Reference — Compulsory,  to  County  Court  Judge 70 

Reeve  and  Deputy  Reeve,  election  of 68 

Reforming  deed  of  assignment 114 

Registered  Jadgments,  law  of  in  U.  C 198,  223 

Registered  title,  purchaser  with 211 

Registrars — Act  to  relieve  in  certain  cases 183 

Decision  with  respect  to  fees  of  17 

Registration  of  vessels — Interest  of  mortgagor  189 

Registratftn  of  voters,  set  to  amend 106,  129 

Registry  law.    See  Mortgage^Registrars — Registered  jadg- 
ments—Registered  title — Sheriff. 

Rehearing  order — When  no  reference  as  to  title 46 

Rent  due  at  future  time  not  attachable , ...  66 

Repairs — Direction  In  will 45 

Duty  of  wharfingers  185 
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Replevln-^Dlstress  for  school  rate •«•.•.• 157 

Right  to  recover  for  part - 156 

JS^porte,  27.  C.^ Acknowledgments  to  reporters 81,  78 

Of  cases  in  appeal 129,  177 

Reduction  in  price  of  « 274 

Review  on  new  facts,  bill  of 71 

Reviews.     See  Various  titles  of  works. 

Right  of  claim,  devise  of 216 

Road  company^-Materials  for  construction 116 

Road  allowance— Power  of  Township  Council  to  sell 44 

Saloon  keeper — Disqualified  as  member  of  Municipal  Council    44 

School  property — Mistake— •Volunteers 280 

School  rate— Apportionment  among  townships  by  Co.  Council  190 

Dy*law  sanctioning  levy  for 157 

Mandamus  to  levy - ^•..     84 

School  trustees  and  teachers 99 

Award  affecting  their  personal  property  • 252 

Contract  by,  for  building  school  house 98 

Election  of— Qualification  of  voters^ 98 

Seisure^Abandonment  of  by  faking  bond —    88 

SdwffCe  Abridgement  of  the  Law  of  Nisi  Prius 102,  289 

Sergeants  at  law — ^Their  rank  in  the  profes^ion 25 

Creation  and  pririleges  of 26 

Serrioe  of  bill— Order  pro  eonfeaeo -     41 

By  unauthorised  person 69 

On  defendant  out  of  jurisdiction 239 

Substitutional,  on  partner  or  agent 118,  168 

Of  process  on  corporations. 19 

Set-off  of  one  judgment  against  another  In  Diririon  Court...     18 
Settiement— Bill  to  enforce  performance  of  husband's  covenant    22 

Construction — ^Personal  representatives 287 

Equity  to 47 

Priority  of  payments  under 71 

Setting  adde  on  ground  of  firaud 187 

Sheriff— Execution  to  two  counties — ^Poundage ^ 17 

Improperly  removing  goods.. 253 

UabUi^  of,  for  escape 167,  254 

On  withdrawal  of  writ 70 

Order  on,  to  pay  over  monies 161 

Payment  of  money  into  court 85,  161,  188 

Possession  of  goods 258 

Sale  by— Registered  titie 211 

Title  under  deed  from 169,  199,  268 

Unnecessary  advertisement  by 150,  165 

Slander — Several  allegations,  and  one  proved 69 

Slave,  mother  of,  bom  in  Canada 288 

Special  endorsement— Judgment  by  default 228 

Specific  performonoe — .Agreement  for  sale  of  opera  box  ........    46 

To  purchase  land 282 

To  form  partnership     192 

Covenant  for  further  assurance  117 

To  keep  up  fences 144 

Damages 192 

Want  of  consideration • ••     45 

Where  titie  doubtfhl 40 

Staying  proceedings — Sums  nnder  408 -  167 

Meaning  of  **all  proceedings  shall  be 

stayed"  181 

On  award 212 

Stolen  property^^Restoration  of 88 

Students — Acting  as  insurance  agents 190 

Advertisement  of  Law  Society  relating  to 11 

Keeping  term 164 

See  Articled  Clerks. 

Subpoena  <f.  t,  application  for,  in  Chancery 71 

Subscribers,  Notice  to 245 

Summons,  writ  of— When  returnable 252 

Sunday— Law  of,  in  United  States 282 

Opening  public  bouses  on 120 

Support  to  house— Right  to — Pleading 166 

Surety.     See  Principsl. 

Surrogate  Court — Appointment  of  personal  repreteBlAtif^^...  266 
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JANUARY,    1859. 


TO  OUR  READERS. 

This  is  the  first  number  of  the  fifth  volume  of  the  Law 
Joumalj  and  we  look  for  an  increased  support  as  a  inward 
for  our  continued  exertions  to  supply  a  first-class  legal 
periodical  for  the  wants  of  Upper  Canada. 

Our  editorial  staff  is  as  good  as  the  Province  can  pro- 
duccy  and  is  such,  we  are  inclined  to  beiievei  as  possesses 
the  confidence  of  all  classes  who  peruse  our  pages.  Besides 
articles  from  the  pens  of  the  gentlemen  whose  names 
appear  as  conductors  on  the  cover  of  the  Journal^  we 
leoeive  contributions  firom  leading  members  of  the  profes- 
sion in  different  parts  of  Upper  Canada. 

In  addition  to  the  subjects  which  have  hitherto  received 
our  attentioui  we  intend  ibr  the  future  in  some  measure  to 
direct  our  attention  to  Municipal  and  School  law.  The 
communications  which  we  receive  from  persons  interested 
in  the  administration  of  these  lawS|  lead  us  to  the  condu- 
aon  that  a  reasonable  r^ard  to  their  interests  will  not  be 
without  a  corresponding  support 

Of  course  members  of  the  profession.  Division  Court 
ofl&cersy  MagistrateSi  Coroners  and  suitors^  shidl  not  in  any 
manner  suffer  by  the  contemplated  increase  of  the  sphere 
of  our  usefulness.  While  extending  the  field  of  our  opera- 
UonSy  we  shall  not  so  fiir  forget  ourselves  as  to  endanger  the 
loss  of  ground  which  we  have  already  acquired. 

Exchanges  in  Upper  Canada  will  oblige  us  by  noticing 
these  remarks,  and  the  subject  of  themi  so  as  to  make 


known  beyond  the  limits  of  our  circulation  our  expressed 
intentions. 

Subscribers;  and  those  inclined  to  subscribe,  are  informed 
that  the  terms  at  which  and  on  which  the  Law  Journal 
has  hitherto  been  published,  are  to  remain  unchanged,  vis., 
$4  per  annum  if  paid  be/ar€  the  issue  of  the  March  num- 
ber, and  $5  per  annum  if  afterwards.  We  hope  with  the 
March  number  to  commence  a  new  system  of  addressing 
subscribers,  by  means  of  which  each  issue  shall  convey  to 
the  person  to  whom  it  is  directed,  an  exact  account  of  his 
liability  to  the  Journal  at  the  time  he  receives  it 

This  system,  while  one  of  great  convenience  to  the  pub- 
lishers, will  not  be  of  inconvenience  to  subscribers.  It  wOI 
not  be  much  more  public  in  effect  than  the  rendering  of  an 
ordinary  account.  The  account  may  be  seen  by  the  post- 
master, and  to  this  extent  at  least  the  amount  due  from  the 
subscriber  to  the  publishers  may  be  seen  by  one  who  has 
no  interest  either  to  observe  or  to  remember  if  he  should 
observe.  The  annoyance,  if  any,  of  the  system  to  subscri- 
bers will  be  trifling  indeed,  compared  with  the  advantages 
which  will  be  gained  by  the  publishers.  The  system  is  one 
which  has  been  adopted  by  several  leading  newspapers  of 
the  Province,  and  the  annoyance,  if  any,  may  easily  be 
avoided  by  prompt  payment — a  remedy  always  in  the  hands 
of  subscribers,  and  one  of  which  we  hope  they  will  very 
generally  avail  themselves. 

With  this  number  our  usual  Sheet  Almanac  is  issued* 
It  embraces  practical  information,  of  use  to  lawyers.  Muni- 
cipal officers,  and  others  of  whom  our  readers  are  com- 
posed. The  testimony  which  was  borne  to  the  value  of 
our  Sheet  Almanac  for  1858,  has  induced  us  to  make  Uiis 
renewed  effort  to  be  useful  to  our  patrons. 


THE  LATE  ROBERT  BALDWIN. 

The  subject  of  this  sketch,  so  lately  passed  from  among 
us,  is  one  of  no  common  interest.  As  a  politician  and  as 
a  lawyer,  hb  memory  will  long  be  cherished  in  Canada^ 
Distinguished  as  he  was  as  an  able  and  honest  politician,  no 
less  distinguished  was  he  as  an  able  and  upright  lawyer. 

The  history  of  such  a  man  would  be,  if  published,  worth 
its  weight  in  gold.  In  it  the  law  student  would  learn  that 
integrity  in  a  lawyer  is  a  breast-plate  of  triple  brass;  in  it 
would  be  learnt  that  the  upright  lawyer,  with  moderate 
talents,  may  be  more  successful,  and  assuredly  more 
respected,  than  the  possessor  of  the  most  shining  talents  if 
wanting  honesty. 

The  estimate  in  which  a  man  is  held  by  his  fellow-men 
is  no  trifling  testimony  to  his  worth  or  his  worthlessness. 
Were  there  any  doubt  of  this,  as  applied  to  men  generally, 
there  is  none,  we  are  sure,  as  applied  to  legal  men.  In  the 
profession  of  the  laW)  amidst  all  its  rivalry,  there  is  no  want 
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of  appreciation  of  talent^  and  no  withholding  of  admiration, 
though  the  suhject  of  it  be  a  fellow-competitor.  This  we 
have  always  regarded  as  a  bright  feature  in  the  ethics  of 
our  profession-. 

The  profession  as  a  whole  is  well  able  to  take  the  gnage 
of  one  of  its  number.  When  it  does  so,  and  pronounces  in 
firror  of  worth  or  ability,  the  public  may  well  accept  at 
their  hands  the  judgment  as  oorreot.  In  this  way,  in  the 
legal  profession,  both  here  and  '^at  home/'  there  are  always 
some  men  who  are  conspicuous,  and  supported  by  the  rest 
of  the  profession.  The  profession,  as  it  were,  feel  proud  to 
acknowledge  the  position  which  unusual  worth  or  unusual 
alnlity  commands,  and  glory  in  the  success  which  the 
iodividud  possessor  of  it  reaps.  Hence  it  is  that  When 
a  Taoaacy  on  the  bench — the  highest  reward  of  legal 
excellence— occurs,  long  before  the  Judge  is  gaaetted  the 
profession  have  appointed  him.  Public  opinion,  which  in 
tins  respect  at  all  erents  is  based  upon  the  opinioa  of 
the  profession,  generally  indorses  the  testimony  of  the 
profession,  and  subsequent  aeknowledgment  of  it  by  the 
Sxeeutive. 

The  subject  of  this  sketch,  though  never  appointed  to 
a  seat  on  the  bench,  it  is  well  known,  might  have  attained 
that  position,  had  he  entertained  the  least  desire  to  do  so. 
He,  instead  of  manifesting  the  desire,  conferred  upon  his 
own  Solicitor-Qeneral,  Mr.  Blake,  the  office  of  Chancellor  of 
Upper  Canada,  and  fell  as  a  politician  in  defence  of  the 
Court  to  which  the  appointment  was  made.  Subsequently, 
on  the  death  of  Mr.  Justice  Sullitan,  he  was  offered  a  seat 
on  the  bench ;  and  afterwards,  upon  the  retirement  of  Chief 
Justice  Macaulay  firom  the  Common  Pleas,  he  was  offered 
tiie  high  office  thus  made  racant.  Both  he  declined.  He 
was*  successively  Queen's  Counsel,  Solicitor-Oeneral,  and 
Attomey-Ckneral,  and  all  with  the  hearty  approbation  of 
his  brethren  in  the  law. 

He  was  not  only  a  lawyer  oi  great  repute,  but  the  son  of 
a  lawyer  who  held  several  of  the  offices  to  which  the  son 
was  sAerwards  appointed.  His  father  was  William  Wairen 
Baldwin,  a  genteman  whose  name  was  fbr  a  long  time  a 
household  word  in  tiiia  Province.  The  fSunily  is  of  Irish 
extraction,  and  emigrated  from  the  county  of  Cork  to  this 
dountry  in  the  beginning  of  the  present  century.  The 
ftdier  was  a  medical  man,  a  gnrinate  of  Bdinbnrgh,  but 
shortly  after  his  arrival  in  Cimada  embraced  the  profenion 
of  the  law.  Jn  Baster  term,  1808,  he  was  admitted  a 
student  of  the  laws  of  Upper  Canada,  which  was  merely 
pro  forma  to  enable  him  to  be  oalled  to  the  bar;  for 
in  the  same  term  he  witii  five  others,  owbg  to  the  tiien 
scarcity  of  lawyers,  received,  under  a  special  act  of  Parlia- 
ment, a  lioense  fh>m  the  Qovem(»<-Oeneral  entitling  him 
to  practise  law,  and  was  thereupon  at  once  oalled  to  the 


bar.  His  practice  was,  considering  the  scanty  population 
of  the  time,  a  large  one.  In  1807  he  was  elected  a 
Bencher  of  the  Law  Society,  and  four  years  afterwards 
Treasurer  of  the  same  Society, — ^positions  in  after  years 
ably  and  honorably  filled  by  his  son,  the  subject  of  our 
sketch. 

Robert  Baldwin  was  bom  in  tlus  city  (then  called  the 
town  of  York)  on  the  I2th  May,  1804.  His  education  was 
the  best  that  the  colony  could  afibrd.  When  sixteen  years 
of  age,  he  was  admitted  a  student  of  the  la^,  and  so 
entered  the  profession  of  which  afterwards  he  became  so 
distinguished  an  ornament.  He  studied  with  his  &ther. 
Having  served  the  requisite  period  of  pupillage,  he  was  in 
Trinity  term,  1825,  called  to  the  bar.  He  then  entered 
into  partnership  with  his  &ther,  under  the  name  of 
<'W.  W.  Baldwin  t  Son,''  a  name  which  many  of  us 
remember  as  that  borne  by  one  of  the  most  extensive  law 
firms  in  the  Province.  For  four  years  he  applied  himself 
with  earnestness  to  the  practise  of  the  profession,  and  in 
time  acquired  a  reputation  as  a  pains-taking,  laborious  and 
reliable  lawyer.  On  the  1st  March,  1829,  he  entered  into 
partnership  with  the  late  Mr.  Justice  Sullivan,  under  the 
name  of  Baldwin  t  Sullivan.  In  tiie  same  year.  Sir  John 
B.  Robinson  being  then  representative  in  the  Assembly  for 
the  town  of  York  (now  Toronto),  resigned  his  seat,  and  was 
appointed  Chief  Justice  of  Upper  Canada.  His  successor 
in  the  AssemUy,  after  a  keen  contest,  was  the  subject  of 
our  sketch.  In  the  year  following  he  was  elected  a 
Bencher  of  the  L%w  Society. 

Having  entered  political  life  at  the  early  age  of  twenty- 
five,  he  applied  himsdf  to  the  discharge  of  the  duties  in- 
volved in  his  new  sphere  of  action  with  as  much  fidtiiiidnesa 
as  he  had  ptevioualy  done  in  the  legal  profession.  He  soon 
was  known  as  a  promising  and  as  a  prominent  member  of 
the  Assembly)  but  Gfeorge  the  Fourth  having  died  m 
1830,  Parliament  wis  dissolved,  and  Mr.  Baldwin  again 
appealed  to  his  coBstito^nts.  On  thiii  oeoaaiott  he  was 
defeated,  and  remained  out  ot  Parlitunent  until  tiie  Union  of 
the  Provinces. 

In  Fd)ruaiy  1886>  at  the  age  <if  thirlj-two^  he  was 
appoittted  a  member  of  the  Exeoutive  Council.  This  homtf 
he  held  for  a  short  time  ettly*  With  his  aceeplaace  of 
the  office,  or  his  resignation  of  it,  we  have  notiiing  to  do^ 
Suffice  it  to  say  that  after  several  hard  itrugglea  as  a  politi- 
cian, he  wHs  in  1840,  at  the  age  of  thirtynilz,  appointed 
Solicitor-Oeneral  of  Upper  Canada,  a  position  whidi  he 
held  during  hoti  Sydenham's  administratiott,  under  the 
present  Chief  Justiee  of  the  Common  Pleas  as  Attomey- 
Gknend.  In  1842  he  was  gasetted  as  a  Queen's  Counsel 
He  held  the  office  of  Attomey-Gtoneral  in  1843,  at  the 
time  of  the  oontroveny  witii  Sir  Charlee  Metealfe,  the  then 
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GoyerQor»Oeoeral,  when  he  and  othera  resigned.  After  his 
resignation — Shaving  in  1837  dissolved  the  partnership  with 
Mr.  Sullivan,  and  again  formed  a  partnership  with  his 
fiither,  W.  W.  Baldwin,  and  Adam  Wilson,  Esq.,  Q.  C, 
under  the  style  of  Baldwin  dc  Son — ^he  onoe  more  applied 
himself  to  the  praotioe  of  his  profession,  and  held  a  fore- 
most posidon  in  the  front  rank  of  the  lawyers  of  the  day. 

In  1848,  he  was  again  induced  to  enter  politics,  and,  in 
Febmaiy  of  ihat  year,  onoe  more  accepted  the  office  of 
Attorney  General,  Lord  Elgin  then  being  Qovernor-Gkneral. 
In  July  of  the  same  year,  after  having  been  nearly  a  quarter 
of  a  century  a  practitioner  of  the  law,  he  retired  from  the 
firm  of  which  he  had  been  for  so  many  years  a  leading  mem- 
ber; and  in  Miebadmas  term,  1850,  was  elected  Treasurer  of 
ihe  Law  Society  of  Upper  Canada:  In  July  1851  he  resigned 
his  office  of  Attorney-General,  and  retired  to  private  life. 
His  health  had  from  different  causes  begun  to  &il  him,  and 
he  sought  in  the  bosom  of  his  fiimily  that  retirement  which 
was  not  to  be  found  either  in  the  performance  of  the  arduous 
duties  of  an  arduous  profession,  or  in  the  more  exciting,  if 
not  more  arduous  profession  of  politics.  From  this  time 
he  seldom  appeared  in  public.  Between  his  own  house 
and  the  precincts  of  Osgoode  Hall  he  sacredly  devoted 
the  remaining  years  of  his  eventful  life.  Seldom  a  term 
passed  that  le  was  not  to  be  found  among  his  brothers  of 
the  law,  unobtrusively  and  yet  religiously  engaged  in  the 
exercise  of  his  functions  as  a  Bencher  and  as  Treasurer  of 
the  Law  Sodety — offices  which  he  held  to  the  day  of  his 
death. 

We  can  ill  spare  the  appearance  of  that  grave  and  yet 
good  natured  man,  as  he  was  wont  to  pass  among  the  stu- 
dents or  expeetant  members  of  the  bar,  at  once  their  awe  and 
their  admiration.  His  word  among  the  Benchers  was  law. 
Upon  his  word  often  depended  the  receptioa  or  rejection 
of  the  application  of  many  an  anxious  aspirant  to  the 
g^ries  of  ihe  profession.  Eespected  as  he  was  in  public 
life,  so  respected  was  he  imong  students  and  the  junior  as 
well  as  senior  members  of  the  bar.  How  serene  and  unos- 
tentatious did  he  appear  when  introducing  to  the  Court 
some  suooessful  candidates  for  call  to  the  bar.  He  would 
enter  the  Court,  followed  by  the  newly  oalled  banisters; 
and  if  an  algument  were  pending,  or  the  Court  otherwise 
engaged,  he  would  quietly  take  his  seat  and  wait  the  oppor- 
tniii^  to  introduce  his  care  to  the  Court  This  he  would  do 
with  his  usual  unobtrusivettess;  aUtd  having  done  it,  would 
bow  and  retire.  No  one  could  witness  either  the  scene  or 
the  man  without  feeling  that  he  was  in  the  presence  of  a 
good  if  not  a  great  man,  as  unpretending  as  he  was  good 
and  great. 

Distinguished  ss  a  politician  and  a  lawyer,  ho  was  also 
distbguished  as  a  legislator  and  a  law  reformer.    Many  of 


his  measures  will  ever  redound  to  his  credit,  and  future  gene- 
rations derive  blessings  from  his  handiwork,  when  the  hand 
itself  is  crumbled  into  dust.  The  Municipal  Laws  of  Upper 
Canada  will  ever  be  a  monument  to  his  usefulness,  as  they 
are  now  the  glory  of  our  land.  For  months — nay,  for 
years — ^ho  toiled  more  than  twelve  hours  a  day  in  the  pre* 
paration  of  these  laws.  His  mind  conceived,  his  judgmeat 
matured,  and  his  pen  produced  a  system  of  Municipal 
hiw,  of  which  no  other  country  in  the  world  can  boast. 
And  notwithstanding  the  amendments  of  late  years,  the 
law  is  in  substance  and  in  spirit,  if  not  in  word  and  letter, 
that  which  its  originator  made  it.  The  task  was  Hercu- 
lean, and  such  as,  we  honestly  believe,  no  other  man  in 
Canada  could  have  accomplished.  In  Mr.  Baldwin  was 
combined  the  deep  thoughtfulness,  the  steady  persever* 
ance,  and  the  indomitable  will  essential  to  the  production 
of  a  work  so  great  and  so  vital  in  its  consequences  for  good 
or  for  bad.  He,  conscious  of  the  goodness  of  his  undei^ 
taking,  from  hour  to  hour  and  day  to  day,  amidst  heavy 
engagements  of  a  public  nature,  applied  his  mind  and  his 
pen  in  the  completion  of  it  Though  short  his  Hfe,  he 
lived  to  witness  some  of  the  good  effects  of  his  industry 
and  ability ;  but  children  yet  unborn  shall  witness  more 
than  any  of  the  present  generation. 

For  the  complete  and  satis&ctory  system  of  our  Juvy 
Laws,  we  are  also  indebted  to  this  eminent  man. 
Others  may  have  been  consulted — others  may  have  contri- 
buted their  mite  of  legislation, — ^but  he  it  was  who  sys- 
tematized the  laws,  and  reduced  them  to  a  shape  alike 
consistent  with  harmony  and  real  usefulness.  More  Uian 
this :  he  himself  framed  many  provisions  of  an  entirely 
new  and  experimental  character,  necessary  to  the  working 
of  the  law,  most  if  not  all  of  which  have  been  found  to 
give  universal  satisfaction.  Great  as  was  the  labor  he 
bestowed  on  the  Municipal  Laws,  scarce  less  great  was  the 
labor  he  bestowed  on  this  branch  of  the  laws.  And  se- 
cond ^only  to  the  Municipal  Laws  stands  the  result,  as  a 
lasting  monument  of  his  industiy  and  his  wisdom.  Had 
Mr.  Baldwin  never  done  more  than  enact  our  Municipal 
and  Jury  Laws,  he  would  have  done  enough  to  entitle  his 
memory  to  the  lasting  respect  of  the  inhabitants  of  this 
Plrovince.  Neighboring  provinces  are  adopting  the  ono 
and  the  other  almost  intact,  as  an  embodiment  of  wisdom 
united  with  practical  usefulness,  equally  noted  for  simpli- 
dty  and  completeness  of  detail,  not  to  be  found  elsewhere. 

But  his  legislation  did  not  rest  with  the  production  of 
the  Municipal  and  Jury  Laws.  The  same  far-seeing  mind, 
the  same  untiring  industiy,  may  be  traced  in  the  measures 
which  oonstituted  the  Court  of  Common  Pleas  for  Upper 
Canada— remodelled  the  oonstitution  of  the  Court  of  Chan- 
ceiy,  and  made  perfect  the  constitution  of  the  Court  of 
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Snor  and  Appeal.  For  all  tbese,  and  more  too^  which 
q»oe  will  not  permit  us  to  mention,  we  are  to  a  great 
extent  indebted  to  the  deceased.  In  the  preparation  of 
these  measures  he  was  however  assisted  bj  Mr.  Blake,  the 
present  Chancellor  of  Upper  Oanada.  Members  of  the  pro- 
fession, more  than  the  public  at  large,  are  able  to  appreciate 
the  worth  of  his  legislation  in  amending  the  constitation  of 
oar  Conrts.  His  aim,  however,  in  these,  as  in  all  other 
of  his  measures,  was  the  public  good — an  aim  so  steadily 
kept  in  view,  that  he  himself  became  in  truth  a  public 
benefiictor. 

During  the  last  period  that  he  was  Attorney  (General, 
not  the  least  yaluaUe  service  which  he  rendered  to  the 
oountry  arose  out  of  the  rigid  supervision  which  he  exer- 
cised over  bills  brought  before  parliament.  By  so  doing 
he  not  only  secured  harmony  in  the  legislation  of  the  pro- 
vince, but  prevented  the  passage  of  measures  of  doubtful 
ebaraeter.  He  admitted  that  the  government  was  respon- 
mble  for  the  general  legislation  of  the  country,  and  felt  it 
his  duty  as  chief  law  oflloer  to  watch  it  with  care. 

Now  that  the  man  no  longer  lives,  his  deeds  Hve  for 
him, — now  that  he  is  gone  from  among  us,  to  that  home 
into  which  all  of  us  sooner  or  later  must  go,  we  begin  to 
reflect  on  his  career ;  and  the  more  we  reflect,  the  more 
we  admire, — ^the  more  we  investigate,  the  more  we  reflect. 
His  conduct  as  a  politician,  as  a  lawyer,  as  a  legislator,  as 
a  law  reformer,  was  throughout  the  same — untiring  and 
unimpeachable — ^modest  and  incomparaUe.  Of  his  career 
as  a  politician  we  do  not  pretend  to  speak.  That  we  leave 
to  others  better  fitted  than  ourselves  to  do  justice  to  his 
memory;  but  we  cannot  forbear  mentioning  that,  whether 
in  opposition  or  in  power,  bis  motives  were  equally  pure 
and  his  actions  equally  above  susjMcion.  He  was  in  either 
position  a  tower  of  strength,  at  the  base  of  which  selfish- 
ness and  malevolence  lashed  themselves  into  fury.  Still 
he  commanded  univeisal  respect,  and  still  he  was  firm  to 
the  puipose  of  his  life — the  good  of  his  fellow-men. 

It  may  be  expected  of  us,  though  delicate  the  task,  that 
we  should  utter  a  few  words  as  to  the  appearance  and 
abilities  of  the  hte  Mr.  Baldwin.  In  hmght  he  was  avex^ 
age--«bout  five  feet  ten  inches.  In  appearance  he  was 
stout  buUt.  In  features  he  was  heavy  and  grave.  In 
manner  he  was  retired  and  unassuming.  In  talents  he  was 
more  than  average.  He  lacked  brilliancy,  but  possessed 
solidity.  He  lacked  the  fire  of  energy,  but  possessed  its 
propulsive  power.  His  assiduity  was  immense.  He  was,  as 
might  be  expected  from  a  person  so  constituted,  pains-taking 
and  sure-footed.  He  erred  seldom  in  the  correctness  of  his 
legal  opinions,  and  was  a  more  successful  counsel  than 
advocate.  He  wanted  fluency  and  seldom  soared  in  regions 
of  eloquence;  though  he  spoke  at  times,  when  excited,  with 


feeling  and  effect.  His  style  was  the  reflex  of  the  man — 
plain,  severe  and  modest.  He  tried  more  to  convince  than 
to  captivate.  He  was  more  grave  than  gay;  but  was 
occasionally  humorous,  and  has  been  known  to  use  badin- 
age and  sarcasm  as  ready  weapons.  If  his  style  had 
any  one  fliult  more  than  another,  it  was  fUffuseness  at  the 
expense  of  perspicuity ;  but  want  of  perspicuity  £d  not 
always  result  from  his  diiSuseness.  On  the  contraiy,  some 
of  his  written  opinions,  both  as  a  barrister  and  as  Attorney 
General,  are  models,  not  merely  of  industry,  but  of  deamess. 
Draft  opinions  of  his  have  been  seen  by  the  writer,  where- 
in corrections  abound,  in  great  number,  as  so  many  evi- 
dences of  his  care  and  so  many  hdps  to  his  pexspiouity. 
As  a  jury  lawyer  he  was  often  sucoessiul  when  a  more  bril- 
liant man  would  have  fiuled.  His  candour  in  oonducting 
a  case  and  well  known  honesty  always  gave  him  great 
weight  with  jurors. 

If  Mr.  Baldwin  wanted  some  of  the  qualities  of  the  great 
man,  he  possessed  in  a  marked  degree  the  qualities  of  the 
good  man.  In  his  life  and  conduct  he  exemplified  in  no 
small  degree  the  leading  charaeteristios  of  the  christian, 
the  patriot,  and  the  gentleman^haracteristics  aa  much 
compatible  with  the  practice  of  the  law  as  with  any  other 
calling  or  profession  among  men — ^and  which,  when  added 
to  the  attributes  of  a  lawyer,  make  him  so  much  the  more 
a  lawyer,  and  elevate  him  socially  and  morally  among  his 
fellow  men. 

A  leading  characteristic  of  Mr.  Baldwin's  mind  was  his 
attachment  to  Canada  as  his  country,  and  his  desire  to 
elevate  her  people  socially  and  politically.  To  this  end  he 
labored  without  ceasing,  through  good  report  and  through 
evil  report  If  at  times  mistaken  in  his  views,  it  was  be- 
cause of  bis  frailty  as  finite  man  and  not  fh>m  badness  of 
motive.  He  was  noted  for  earnestness,  coupled  with  un- 
usual tenacity  of  purpose.  Having  considered  a  subject  in 
all  its  bearings,  he,  when  at  the  lenith  of  pditical  power, 
would  resolve  and  then  become  immoveable.  In  times  of 
trial  and  difficulty,  he  would  in  spite  of  threats  and  violenee 
pursue  the  even  tenor  of  his  way. 

Although  apparently  stolid  and  the  most  undemonstrsp 
tive  of  men,  few  possessed  keener  sensibilitieB  or  deeper 
feelings.  No  one  grieved  more  than  he  at  the  loss  of  a 
rehtive  or  death  of  a  friend.  The  death  of  his  wife  at  an 
early  period  it  is  said  gave  him  a  shock,  from  the  effiBcto 
of  which  he  never  completely  recovered 

He  was  a  member  of  the  Episcopalian  Church,  and  was 
boih  earnest  and  regular  in  the  performance  of  his  religious 
duties.  He  was  not  only  a  moral,  but  a  religious  main— 
known  to  be  such  and  respected  as  such. 

He  died  on  9th  December,  1858,  aged  54  years  6  months 
and  27  days,  and  was  buried  on  his  own  estate,  Spadina;, 
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near  Toronto.  A  few  years  before  his  death,  he  had  the 
honor  to  receive  from  his  Sovereign  a  Companionship  of 
the  Bath — an  honor  as  graceful  in  the  giver  as  it  was 
deserved  in  the  recipient. 


MUNICIPAL  MALVERSATIONS. 

Many  things  in  themselves  good  when  properly  used, 
are  injurious  when  abused.  The  remark  is  true  as  much 
of  artificial  systems  as  of  nature's  gifts. 

The  wisest  system  of  laws  may  be  perverted  or  abused 
by  unscrupulous  men  so  as  to  produce  loss  where  gain  was 
intended,  and  fraud  where  fair  dealing  was  designed. 

The  success  of  Municipal  administration  in  a  great  mea- 
sure depends  on  the  honesty  of  the  men  entrusted  with 
office,  either  as  councillors  or  their  subordinates.  The 
custody  or  use  of  large  sums  of  money  not  belonging  to 
one's  self  is  a  temptation  to  malversation.  The  law,  fore- 
seeing the  temptation  and  the  probabOity  of  men  fiJling 
victims  to  it,  has  provided  among  other  things  for  inquiiy 
into  the  financial  affiiiiB  of  Municipal  Corporations. 

It  is  enacted  that  in  case  one-third  of  the  members  of 
any  Council  petition  for  a  commission  to  issue  under  the 
great  seal  to  inquire  into  the  financial  afiairs  of  the  corpo- 
ration and  things  connected  therewith,  and  if  sufficient  cause 
be  shown,  the  Govemor-in-Council  may  issue  a  commission 
accordingly,  and  the  commissioner  or  commissioners,  or  such 
one  or  more  of  them  as  the  commission  empowers  to  act, 
shall  have  the  same  power  to  summon  witnesses,  enforce 
their  attendance,  and  compel  them  to  produce  documents 
and  to  give  evidence,  as  any  Court  has  in  civil  cases  (22 
Vie,  c.  99,  8.  289). 

In  the  reading  of  this  enactment  the  following  consider- 
ations present  themselves.  There  must  be  a  petition.  It 
must  emanate  from  one-third  of  ihe  members  of  the  Council. 
Its  prayer  must  be  for  a  commission  to  issue  under  the  great 
seal.  The  object  of  the  commission  must  be  to  inquire  into 
the  financial  affiuis  of  the  corpovatioD,  and  things  connected 
therewith.  The  commission  is  only  to  be  issued  if  sufficient 
cause  be  shown,  and  the  issue  of  it  is  a  matter  left  to  the 
discretion  of  the  Oovemor-in-Council.  The  commission, 
if  issued,  may  be  directed  to  one  or  more  commissioners. 
The  commissioner  or  commissioners  appointed  are  to  have 
the  same  power  to  summon  witnesses,  enlbrce  iheir  attend- 
ance, and  compel  them  to  produce  documents  and  to  ^ve 
evidence  as  any  Court  has  in  civil  cases. 

Of  all  these  points,  by  &r  the  most  important  is  that 
which  involves  the  powers  of  the  commissioner  or  commis- 
sioners when  more  than  one  is  appointed. 

The  new  law  is  made  to  differ  from  the  law  of  1849  in 
this,  that  while  the  commissioneis  are  now  for  the  purposes 
mentioned  to  have  the  same  powers  as  any  Court  has  in 


civil  cases,  formerly  they  had  only  the  powers  of  commis- 
sioners appointed  under  Statute  9  Yic,  cap.  98,  to  inquire 
into  matters  connected  with  the  public  business  of  the 
Province;  and  as  such  commissioners,  have  only  such 
powers  as  are  conferred  in  their  commission,  commis- 
sioners not  expressly  authorized  to  summon  witnesses 
have  no  power  to  do  so  (Jtfuntetjpa/tfy  of  East  Ifh^ 
iouri  V,  Borsman,  16  U.  C.  Q.  B.,  556).  Now,  however, 
ihe  powers  of  commissioners  appointed  to  inquire  into  the 
financial  affiurs,  &c.,  of  a  Municipal  Corporation,  are  not 
made  to  depend  on  the  contents  of  their  commission.  If 
appointed  commissioners  for  any  such  purpose  the  Statute 
comes  to  iheir  aid,  and  the  Statute  and  not  ihe  commission 
confers  the  power  to  summon  witnesses,  &o. 

This  is  a  change  in  the  law  deserving  of  attention,  and  the 
power  is  not  only  to  summon  witnesses  but  to  enforce  their 
attendance,  and  not  only  to  ask  for  the  production  of  docu- 
ment but  to  compel  their  production.  The  enforcing  of  the 
attendance  in  the  one  case,  and  ihe  compulsion  of  the  pro- 
duction of  documents  in  the  other,  may  be  effected,  it  19 
presumed,  by  attachment  for  contempt,  and  in  all  proba- 
bility fine  and  imprisonment  Such  at  least  are  the  powers 
of  a  Superior  Court  in  a  civil  case,  and  the  Act  gives  to 
the  commissioners  ihe  powers  in  respect  of  the  subjects 
mentioned  of  *^any  Court,''  ^Mn  civil  cases.'' 

It  is  not  said  that  persons  summoned  shall,  like  witnesses 
in  civil  cases,  be  tendered  their  expenses.  On  the  contrary, 
as  the  attendance  is  required  by  commissioners  acting  not 
for  their  own  benefit  but  in  the  discharge  of  a  public  duty, 
the  analogy  between  iheir  position  and  that  of  a  private 
suitor  fails ;  and  the  better  opinion  appears  to  be  that  in 
such  a  case  the  non-tender  of  expenses  is  no  excuse  for 
non-attendance  as  a  witness  when  properly  summoned 
(^Municipality  of  Eoii  iVtMoun  v.  Boranany  uhi  supra), 
and  that  no  councillor  summoned  as  a  witness  has  any 
right  whatever  to  charge  his  expenses  for  attendance,  &c.y 
to  the  funds  of  ihe  municipality  (75.  576).  But  in  other 
respects  an  analogy  between  ihe  municipality  as  to  which 
the  investigation  is  being  held  and  a  suitor  in  a  civil  case, 
may  be  found.  The  suitor  who  summonses  a  witness  that 
&ils  to  attend,  and  in  consequence  causes  the  suitor  to 
incur  costs,  has  a  remedy  against  such  witness  for  ihe  costs 
so  incurred.  So  it  wotdd  appear  that  under  like  circum- 
stances a  municipality  into  whose  affidrs  an  investigation 
is  being  held  would  have  a  remedy  by  action  against  a  de- 
faulting witness  {Jthm,  ofE.  Nissouriv.  Horsman^p,  568). 
And  in  this  action  if  ihe  non-production  of  a  document  be 
the  gravamen  of  ihe  charge,  it  would  seem  to  be  unecessaiy 
either  to  allege  or  prove  that  the  document  was  one  ma- 
terial to  ihe  inquiiy  (i6.). 
I     The  next  subject  for  oonnderation  is  the  expense  of  the 
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inqoiiy  generally.  For  this  provision  is  made.  The  amoant 
of  expense  for  executing  the  commission  is  to  be  determined 
bj  ihe  Inspector  General  or  his  deputy,  and  when  deter- 
mined to  be  certified.  If  so  determined  and  certified  it 
becomes  a  debt  dae  to  the  commissioner  or  commissioners 
by  the  corporation!  and  payable  within  three  calendar 
months  after  demand  made  by  the  commissioner  or  commis- 
sioneis  at  ihe  office  of  the  Treasarer  of  the  Corporation. 
The  determination  of  the  aocoant  in  the  manner  prescribed, 
apparently  admits  of  no  appeal.  The  Inspector^General  is, 
as  it  were,  the  taxing  officer  in  the  matter;  and  when  he 
has  taxed  the  bill,  the  amount  taxed  becomes  a  debt  due  to 
the  commissioner  from  the  municipality,  and,  though  due, 
only  payable  within  three  calendar  months  after  demand. 
To  ground  an  action  for  the  amount,  the  demand  must  be 
made  strictly  as  required,  and  that  is  at  the  office  of  the 
Treasurer  of  the  Corporation  (s.  240). 

And  here  we  deaiie  to  mention  that  the  Council  of  a 
municipality  is  not  in  truth  the  Corporation.  The  CouncU 
is  a  changing,  fleeting  body,  while  the  Corporation  is  a 
lasting,  unchanging,  never-dying  body ;  and  for  this  reason 
it  would  seem  that  the  Corporation  of  a  municipality  may 
sue  the  members  of  the  Council.  {Municipality  of  Eaet 
Nmourx  v.  j5br<man,  /&.  jp.  676.)  That  it  should  be  so  is 
manifest  on  the  least  reflection.  The  Councillors  are  in 
truth  the  mere  agents  of  the  Corporation,  having  at 
their  disposal  large  sums  of  money  belonging  to  the  Corpo- 
ration, or,  more  correctly,  the  people,  whom  the  Corporation 
represents.  If  on  any  such  inquiry  as  that  already  men- 
tioned, or  in  any  other  matter,  it  be  ascertained  that  these 
agents  or  Councillors  have  misapplied  the  moneys  over 
which  they  had  a  disposing  power,  it  seems  only  consonant 
with  reason  and  justice  that  at  the  suit  of  the  Corporation 
ihey  should  be  made  to  disgorge. 

There  is,  however,  difficulty  in  the  matter.  Theoretically 
a  Corporation  exists,  but  practically  it  is  a  myth.  It  is 
something  which  cannot  be  either  seen  or  handled.  It  is  a 
something — though  supposed  to  be  capable  of  acting — only 
put  in  motion  by  the  members  of  the  Council  for  a  parti- 
cular year.  This  being  so,  it  is  not  likely  that  the  Council 
would  put  the  Corporation  in  motion  to  sue  themselves, 
however  merciless  they  might  be  upon  their  predecessors 
in  office.  But  thb  is  only  an  argument  m  poiee — the 
allegation  *of  a  thing  which  may  once  happen,  but  need  not 
always  happen.  It  does  not  affieot  the  correctness  of  the 
theoiy  that  a  Corporation  may  sue  the  members  of  its 
Council.  Of  what  does  the  Corporation  consist  ?  Not  of 
the  Council,  but  of  the  inhabitants,  (22  Vic.  c.  99,  s.  2.) 
The  case  then  is  simply  that  of  the  inhabitants  in  the  aggre- 
gate, using  a  corporate  name,  suing  unfaithful  servants,  or 
those  who  had  formerly  been  servants  and  acted  unfaithfully. 


In  the  present  unsettled  state  of  the  law  upon  the  points 
mentioned,  of  course  our  remarks  are  to  be  taken  more  as 
suggestions  than  as  positive  rules  of  law.  While  they 
serve  to  direct  the  attention  of  the  profession  to  the  techni- 
calities of  the  law,  they  will,  we  beUeve,  be  of  some  service 
in  showing  to  municipal  councillors  inclined  to  be  unfaith- 
ful to  their  trusts,  how  few  soever  in  number  they  may  be, 
that  for  misconduct  and  malversation  there  are  better 
remedies  than  mere  rejection  at  the  polls.  Recentlyi 
municipal  councillors  guilty  of  breach  of  trust,  were  in  a 
western  county  indicted  and  punished  criminally  for  their 
misdeeds.  On  the  present  occasion,  however,  we  do  not 
deal  with  their  criminal  responsibilities. 


THE  STATUTE  LAW.— CONSOLIDATION. 

The  public  are  indebted  to  the  Editor  of  the  Leader  for 
an  excellent  article  on  Law  English.  The  conductor  of 
that  Journal  always  does  justice  to  any  sul>jeothe  examines, 
and  speaks  with  thai  confideoce  which  extensive  reading, 
calm  reflection,  and  ability  to  turn  both  to  account,  gives. 
His  articles,  therefore,  are  eminently  cakulated  to  flx  public 
attention,  and  to  lead  to  investigation  and  action  in  the 
matter  discussed. 

It  is  always  satiaflictory  to  find  a  layman  leading  the  way 
in  law  reform.  The  subject  is  generally  chaiacteriaed  as 
too  dry,  too  uninteresting  to  occupy  a  place  in  the  pages  of 
a  public  Journal  not  devoted  to  the  law,  and  is  little  noticed 
on  its  intrinsic  merits.  The  true  reason  why  it  is  ignored, 
we  believe  to  lie  in  this,  that  the  subject,  difficult  in  itself, 
requires  a  man  of  more  than  ordinary  knowledge  and  ability 
to  deal  with  it,  especially  without  devoting  to  it  much  more 
time  and  labor  than  the  Editor  of  a  daily  paper  can  often 
spare  fVom  his  routine  duties. 

The  English  in  which  our  Statutes  are  written,  says  the 
writer  in  the  article  referred  to,  is  neither  Johksonian  nor 
Addisoniak;  it  is  not  the  English  of  Horns  Tookx  or 
Bishop  LotTTH,  nor  always  of  Linblat  Murrat;  it  is 
Law  English,  in  other  words,  jargon,  and  nothing  mote. 

•*  This  may  seem  a  very  sweeping  denunciation ;  but  the 
worst  of  it  is  that  it  is  true  to  the  letter.  Were  it  possible  by 
any  catastrophe  to  destroy  all  traces  of  the  En^eh  spoken  or 
written  in  Canada,  except  what  is  contained  in  our  laws,  pos- 
terity, some  five  centuries  hence,  would  conclude  that  we  spoke 
not  only  a  jargon,  but  that  it  was  something  very  different 
from  the  language  in  which  the  Federal  Lenslature  of  the 
United  States  clothed  its  legal  enactments.  There  is  a  sort  of 
old  fogydom  which  regards  all  this  as  a  very  sacred  thing ;  a 
something  from  which  it  would  be  little  short  of  rank  immety 
to  deviate.  The  laws,  according  to  these  living  antiqumes, 
must  be  written  in  jargon.  There  is  prescription  in  favor  of 
it ;  and  the  vioions  practice  being  sanctified  by  tiie  hoary  head 
of  time  most  not  be  touched  by  profane  fingers.  Any  approach 
towards  simpHcity,  they  tell  us,  would  only  end  in  doubt  and 
confbsion  ;  there  would  be  an  end  of  all  perspeouity,  and  cer- 
tamty  of  construction  would  be  seen  no  more  in  this  mundane 


1869.] 


LAW    JOURNAIr. 


sphere.  We  might  ask  these  persons  what  oertaint^  there  is 
in  the  construction  of  statutes  as  tfaej  are  now  written,  were 
the  task  not  rendered  needless  by  the  notorious  disagreement 
of  the  most  eminent  lawyers  upon  the  meaning  of  almost  eyery 
Statute  that  is  framed.'' 

We  can  honeetly  endone  all  thai  iff  said.  A  great  part 
of  the  litigation  of  the  country  arises  from  this  yery  dis- 
agreement; and  plain  men  must  be  at  a  loss  to  understand 
why  laws  cannot  be  ''  written  in  the  plainest  and  meet  in- 
telligible English  and  French/'  and  be  so  constructed  that 
a  man  of  ordinary  education  can  comprehend  them. 

Thinking  people  wonder  why  it  is  that  mandates^  which 
it  concerns  all  to  understand — for  every  one  is  presumed  to 
know  the  meaning  of  the  law — should  be  witten  in  an  an* 
tiquated  and  unfamiliar  style^^why  the  Legislature  should 
continue  to  speak  in  mysteriesi  instead  of  finding  utterance 
in  our  mother  tongue. 

The  wise  men  of  Egypt  were  as  secret  as  dummies* 
And  even  when  they  condescended  to  teaoh, 

They  lapped  up  their  meaning  as  they  did  thd  mumttiies, 
In  80  many  wrappere  'twas  out  of  one's  reach. 

But  our  wiB6  men  have  better  exampled  for  imitstion. 
Hear  the  Editor  of  the  Leader  n/ff&n : — 

"  The  Americans  certainly  do  not  use  a  pttrer  English  than 
•duealed  persons  in  Canada.  There  are  so  J&aa^  eauivocal 
wrords  and  doubtful  terms  in  current  use  in  the  Unitea  States 
that  one  living  there  reouires  to  be  strictly  on  his  guard 
against  the  unconscious  adoption  of  such  words  and  phrases. 
If  then  the  simplicity  d  the  Connessional  laws  does  not  arise 
£rom  the  circumstance  of  purer  English  being  used  by  educa- 
^d  Americans  than  is  ased  by  educated  Canadians — in  which 
1  atter  term  we  ioeUide  many  who  are  not  Caaadtans  by  birth — 
it  must  arise  from  some  other  cause.  Before  we  examine  what 
the  difference  in  the  structare  of  the  laws  of  the  two  coun- 
tnw  arises  from,  let  us  assure  ourselves  that  American  states- 
Mnen  have  really  attained  that  simplicity  for  which  we  have 
^ven  them  credit," 

The  writer  goes  on  to  institute  a  comparison  between  the 
Aets  of  the  American  Cong^raes  and  our  StatuteSi  giving 
some  examples^  and  dedares  that  a  certain  Act  of  eight 
lines  'Sunder  ottt  tediotiB  prdlix  sydtem  of  detailed  rota- 
tion and  repetition  would  have  epun  dnt  at  die  jety  least  to 
two  pages,  and  a  v^ry  great  disadvantage  is  point  of  pei»- 
pionit^."'  <'  Why  then/'  hd  days,  '^  have  we  not  adopted 
the  simplicity  of  style  ao  long  uaed  by  Congreea  in  framing 
ita  Statutea."  The  eomtwiioon  of  ou^  Statntea  with  Acts 
of  Oongresa  may  be  odiouBi  yet  it  is  atriking.  But  a  model 
for  reform  of  this  character  may  be  found  without  aeeking 
f<Nr  it  IB  ilie  United  States.  Ere  another  aession  paaaea, 
we  trust  a  home  model  Will  be  furnished  to  the  Legislatnte. 
The  government^  aome  tiro  years  ago,  determined  on  a 
ocmaolidation  of  the  statute  law;  and  it  ia  known  that 
Chief  Justice  Maoaulay,  one  of  the  most  learned  juriats  of 
Canada,  has  long  been  engaged  on  the  work — ^bringing 
down  to  the  preaent  sesaion  and  perfecting  a  consolidation 
of  the  laws. 


A  first  report  was  made  a  year  ago ;  and  ever  since  that 
time,  Mr.  Macaulay,  we  understand,  has  been  a  oeaaeksa 
and  indefatigable  laborer  in  reducing  the  whcfc  body  of  the 
law  into  compact 'form,  sfanf^fying  the  language  and  im^ 
proving  the  arrangement  and  classifieaAion  of  the  atxtotea 
—HI  most  arduous  tadc,  demanding  immanae  palienoa  and 
aptitude  for  the  work. 
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It  is  rare  to  find  such  qnaUtiea  combined  with  profonnd 
legal  knowledge  and  loi^  practice  in  the  administration  of 
the  law ;  but  they  exist  in  Chief  Justice  Haoaulay,  and, 
happOy  for  the  country,  he  haa  devoted  Umaell  with  leal 
to  the  great  undertaking. 

The  taak  of  consolidation  ia  always  a  difficult  one;  and 
the  language  in  which  our  statutes  are;  written,  the  manner 
in  which  they  are  conatmcted,  and  the  number  of  provi- 
sions on  the  same  subject  scattered  we  had  almoat  said 
promiscuously  over  the  statute  book^  makes  the  work  not 
only  one  of  difficulty  but  of  great  delioaoy.  The  statutes 
having  force  of  law  in  Upper  Canada  lie  buried  in  some 
thirty  volumes.  The  mere  work  of  separating  them  from 
the  statutes  and  parts  of  statutes  which  have  been  ex* 
preasly  repealed  or  become  efiete,  and  those  which  are 
virtually  repealed  or  rendered  nugatory  by  subsequent 
enactments,  involves  as  much  discriminatbn  as  labor. 

The  whole  of  these  thirty  volumes  will  probably  be  re- 
duced to  two,  and  the  lawyer,  instead  of  requiring  a  cart 
to  carry  his  books  to  court,  will  be  able  to  deposit  them 
snugly  enough  in  his  circuit  bag. 

It  would  be  impossible  in  a  session  of  six  months,  de- 
voted exclusively  to  the  subject,  to  examine,  much  less  to  < 
debate  in  detail,  one-tenth  piart  of  the  statutes  of  Upper 
Canada.  The  work  of  consolidation  must  therefore  be 
taken*  to  a  great  extent  upon  trust.  Such  a  work  must 
come  accredited  to  the  legislature,  on  the  guarantee  of  one 
whose  learning,  experience  and  high  character,  gives  assur- 
ance that  it  is  well  and  fidthfully  done.  That  it  contains 
the  statute  law  as  it  is — the  whole  law,  and  nothing  but 
the  law. 

Such  a  man  is  Chief  Justice  Macaulay.  Whatever  he 
vouches  for  will  be  received  by  all  parties  urith  perfect 
confidence. 

When  the  consolidated  bills  on  which  he  is  engaged  be- 
come law,  ihey  will  be  models  after  which  ftittire  statutes  may 
with  advantage  be  fashioned ;  for,  if  we  a^  rightly  informed, 
the  consolidated  statutes  are  couched  in  the  most  simple 
language — all  unnecessaiy  verbiage  is  discarded — absurd 
finical  preciseness  and  over  specification  avoided, — and 
grammatical  rules  respected,  while  at  the  same  time  the 
law  is  allowed  to  speak  in  the  language  of  the  day. 

But  apart  from  the  advantages  of  correct  models  for  im^ 
itation,  ib&s^  are  incalculable  advantages  in  a  revision  of 


8 


LAW     JOURNAL. 


[jAKUAETy 


our  statutes.  The  yerj  ablest  lawyers  in  the  oountry  find 
it  a  most  diffioult  and  tedious  task  to  dlsoorer  the  whole 
law  on  any  given  subject;  and  when  ihe  disjointed  frag- 
ments are  disoorered  and  brought  together,  it  is  frequently 
a  pusde  to  tell  what  the  law  really  intends.  The  subject 
is  so  oyerlaid  with  verbiagey  redundant  of  specification  and 
idiomatic  ezoessiyeness,  that  eren  the  trained  mind  becomes 
confused  in  the  labyrinth  of  words.  How  then  can  it  be 
expected  that  those  for  whom  the  law  is  framed  can  under- 
stand the  rules  laid  down  for  thdr  guidance?  They  do 
not — ^they  cannot  understand  them. 

This  want  of  clearness  of  expression  and  completeness  of 
structure  in  a  law  is  a  fruitful — ^indeed  the  most  fruitfiil — 
source  of  litigation.  Hundreds  of  thousands  of  dollars 
are  yearly  spent  on  litigation  having  its  rise  from  this 
source,  and  the  evil  is  on  the  increase.  What  a  particular 
act  or  clause  in  an  act  means  can  be  defijiitely  settled  only 
by  the  Courts ;  it  belongs  to  the  tribunals  of  the  countiy 
to  declare  authoritatiTely  the  extent,  scope  and  meaning  of 
a  law.  The  Courts  .cannot  act  unless  on  a  case  brought 
before  them  by  individual  litigants,  and  this  although  the 
law  when  decided  in  the  particular  case  becomes  a  general 
rule  for  the  determination  of  all  the  other  cases.  Thus  it 
is  that  individual  litigants  are  made  to  pay  for  construing 
acts  of  Parliament,  and  resolving  doubts  which,  with  pro- 
per care  in  constructing  the  law,  might  have  been  in  a 
great  measure  avoided. 

It  is  a  strange  anomaly  that  the  exposition  of  a  general 
law  wholly  depends  upon  casual  litigation,  at  the  cost  of 
individual  litigants.  This  may  be  unavoidable ;  but  it  is 
certainly  quite  possible  so  to  fVame  laws  that  fewer  doubts 
and  difficulties  will  arise  in  fixing  their  meaning. 

The  first  step  towards  this  is  the  consolidation  spoken  of, 
which  will  bring  together  all  that  is  enacted  on  every  par- 
ticular branch  of  the  law,  assigning  to  each  its  appropriate 
place,  and  separating  the  grain  from  the  chaff. 

We  have  no  hesitation  in  saying,  that  if  a  consolidation 
of  the  statute  law  of  the  country  cannot  be  secured  un- 
der an  outlay  cost  of  £100,000,  the  money  would  be  well 
expended  to  secure  it,  and  it  would  be  a  positive  saving  to 
the  country  in  the  end. 

With  comparatively  trifling  expense,  the  work,  we  have 
been  told,  is  now  nearly  completed;  and  our  children's 
children  will  reap  the  advantage  of  the  learned  and  pro- 
tracted labors  of  a  man  of  whom  Upper  Canada  may  be 
justly  proud,  and  whose  highest  reward  must  be  the  con- 
sciousness of  being  mainly  instrumental  in  the  oonsumation 
of  a  noble  and  migh^  reform^^-a  reform  for  which,  in  ex- 
tent and  completeness,  few  parallels  will  be  found  in  the 
history  of  any  countiy  on  the  face  of  the  globe. 


HISTORICAL  SKETCH  OF  THE  CONSTITUTION,  LAWS 
AND  LEGAL  TRIBUNALS  OF  CANADA. 

CbnUmuei  from  p,  ^t,  vA  ry. 


Fall  ofQutbee — Population — ArUcUi  ofCapUulaHan — Jffpomtment 
of  Frimneial  Offieer^^-MiUUsry  CowrU — Criminal  Law^^Royal 
JProclamation — ffow  eomtrued —  Court  of  CKanevry —  Court  of 
Probata— Other  CourU. 

The  entire  population,  exclusive  of  Indians,  was,  at  the 
time  the  colony  became  a  British  colony,  only  69,275. 

In  the  42nd  article  of  the  capitulation  granted  by  Sir 
Jeffirey  Amherst,  at  the  surrender  of  the  whole  country  in 
1760,  it  was  desired  on  behalf  of  the  French  and  Canadian 
inhabitants  of  the  province,  that  they  should  continue  to 
be  governed  according  to  the  custom  of  Paris,  and  the  laws 
and  usages  then  established  in  the  countiy.  To  which  it 
was  answered,  '*  They  become  subjects  of  the  King."  This 
was  understood  to  mean  that  his  Majesty's  new  subjects  in 
the  colony  were  put  on  the  same  footing  as  other  British 
subjects  in  other  dominions  of  the  Crown  of  Great  Britain, 
with  respect  to  the  laws  by  which  they  were  to  be  governed 
and  the  power  of  legislation  that  was  to  be  exercised  over 
them  for  the  time  to  come;  and  that  the  continuance  or 
abolition  of  their  former  laws  and  customs  was  to  depend 
entirely  upon  the  future  counsels  which  his  Migesty  should 
think  fit  to  pursue. 

Immediately  after  the  conquest,  General -Amherst,  the 
commander  in  chief,  ordered  that  justice  should  be  admin- 
istered by  military  courts  establbhed  for  that  purpose  in  the 
several  governments.  These  courts  were  afterwardsapproved 
by  the  King  of  Great  Britain,  and  directed  to  stand  until 
the  restoration  of  civil  government. 

Britain  shortiy  afterwards  adopted  messnres  for  the 
government  of  the  large  territory  of  which,  in  addition  to 
other  colonies  in  America,  she  now  found  herself  the  ruler. 
Ev6n  before  the  definitive  treaty  of  peace  was  mgned,  Heniy 
Ellis  was  appointed  Secretaiy  of  the  Provinoa  His  com- 
mission was  dated  SOth  April,  1762.  This  appointment 
was  quickly  Mowed  by  that  of  Nicholas  Turner,  to  be 
Provost  Marshall  of  the  Province.  His  commission  was 
dated  on  23rd  September  of  the  same  year.  On  10th  Feb- 
ruaiy,  1763,  the  definitive  treaty  of  peace  was  concluded 
at  Paris,  between  the  Kings  of  Great  Britain  and  France, 
by  which  the  King  of  France  on  his  part  did  cede  and 
guarantee  to  the  King  of  Great  Britain  Canada,  with  all 
its  dependencies,  as  well  as  the  Islands  of  Cape  Breton,  and 
all  the  other  islands  and  coasts  in  the  Gulf  and  River  of  St 
Lawrence;  and  the  King  of  Great  Britain,  on  his  part, 
agreed  to  grant  the  liberty  of  the  Catholic  religion  to  the 
inhabitants  of  Canada,  and  to  give  the  most  effectual  orders 
that  his  new  Boman  Catholic  'subjects  might  profess  the 
worship  of  their  religion^  according  to  the  rites  of  the 
Romish  Church,  as  &r  as  the  kws  of  Great  Britain  permit 
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By  this  reference  to  ihe  laws  of  Great  BritaiD,  it  would 
seem  to  have  been  the  intention  of  the  parties  ihat  those 
laws  should  have  been  the  fundamental  rule  of  government 
in  the  province.  The  power  of  the  King  by  his  prerog^ 
tive  to  introduce  the  laws  of  England  into  conquered  coun- 
trieSy  in  the  absence  of  other  provision  by  treaty,  was  ac- 
knowledged on  these  occasions.  But  although  a  couniiy 
conquered  by  British  arms  becomes  a  dominion  of  the  Sove* 
reign  in  right  of  the  GrowUi  and  therefore  necessarily  sub- 
ject to  the  legislative  power  of  the  Britbh  Parliament,  yet 
the  laws  of  the  conquered  couniiy,  at  least  the  civil  laws, 
continue  until  altered  by  the  conquerors. 

It  does  not  seem  that  the  laws  of  Canada  experienced 
much,  if  any,  change  for  several  years  after  its  surrender. 
The  criminal  law  of  England  was  however  considered  as 
introduced  by  the  conquest,  it  being  said  that  this  part  of 
distributive  and  executive  justice  is  so  inherent  in  domi- 
nion and  so  much  an  emanation  of  eveiy  government,  that 
the  veiy  instant  a  people  fall  under  the  protection  and 
dominion  of  any  other  state,  the  criminal  or  crown  law  of 
that  state  ipto  facto  operates. 

On  7th  October,  1763,  Geoige  the  Third,  with  the  view 
of  securing  the  inhabitants  of  the  country  surrendered  in 
the  enjoyment  of  sound  laws,  and  with  the  further  view  of 
encouraging  colonization,  issued  a  proclamation. 

Aflter  reciting  the  great  benefits  that  would  accrue  to 
the  commerce,  manufactures  and  navigation  of  his  subjects, 
by  reason  of  the  acquisitions  in  America  secured  by  the 
treaty  of  10th  February  previous,  he  declared  that  he  had 
granted  letters  patent  under  the  great  seal  of  Qreat  Britain 
to  erect  within  the  ceded  couniiy  four  governments,  in- 
cluding that  of  Quebec,  which  embraces  the  present  Pro- 
vince of  Canada.  He  also  declared  that,  in  the  letters 
patent  by  which  these  governments  were  constituted,  he 
had  given  express  direction  to  ihe  Oovemors,  so  soon  as 
the  state  and  circumstances  of  the  colonies  would  admit 
thereof,  with  the  advice  and  consent  of  his  Majesty's 
Councils,  to  summon  a  general  assembly  within  each  go- 
vernment, in  such  manner  and  form  as  was  used  in  the 
colonies  and  provinces  in  America  then  under  his  Majesty's 
immediate  government  He  then  proceeded  to  show  the 
extent  of  hb  design,  by  a  full  declaration  of  the  nature  and 
power  of  the  assemblies  when  called,  by  reciting  that  he 
had  given  power  to  the  Oovemors,  witii  the  consent  of  the 
Council  and  the  representatives  of  the  people,  to  make  laws, 
statutes  and  ordinances,  for  the  good  government  of  the 
people,  as  near  ''  as  may  be  to  the  laws  of  England,"  and 
under  such  regulations  and  restrictions  as  were  then  in  use 
in  other  colonies.  As  it  might  happen,  owing  to  the  then 
circumstances  of  the  colonies,  that  no  assemblies  could  for 
some  time  be  called,  be  declared  tha^,  '^  in  the  mean  time," 


all  persons  inhabiting  or  resorting  to  ihe  colonies  might 
confide  in  his  royal  protection  for  the  enjoyment  of  the 
benefit  of  ihe  laws  of  England.  For  this  purpose  he  de- 
clared that  he  had  given  power  to  the  Oovemors  of  the 
colonies,  with  the  advice  of  Councils,  to  erect  and  consti- 
tute '^  courts  of  judicature  and  public  justice,  for  the  hear- 
ing and  determining  of  all  causes,  as  well  criminal  as  civil, 
according  to  law  and  equity,  and  as  near  as  may  be  agree- 
able to  the  laws  of  England." 

Although  George  the  Third  did  not  in  express  terms  de- 
clare thatthe  law  of  England  should  be  the  law  of  Canada, 
yet,  bearing  in  mind  the  42nd  article  of  the  treaty  of  capi- 
tulation in  1760,  and  likewise  remembering  the  terms  of 
the  definitive  treaty  of  Paris,  it  was  by  many  of  the  inha- 
bitants understood  that  the  English  laws  had  been  intro- 
duced. The .  commission  of  General  Murray,  goveraor-in- 
chief,  dated  21st  November,  1763,  and  the  royal  instrac- 
tions  accompanying  the  same,  were  predicated  upon  this 
understanding.  Both  the  commission  and  instractions  con- 
tained many  references  to  ihe  laws  of  England,  on  a  variety 
of  subjects,  and  neither  contained  a  saving  of  any  part  of 
the  French  laws.  It  is  only  right  however  tb  observe  that 
there  was  much  dilSerence  of  opinion  upon  ihe  question, 
even  among  the  highest  legal  authorities,  and  that  ainong 
the  people  generally  there  was  the  greatest  perplexity. 
Besides  power  to  summon  assemblies,  and  to  constitute 
courts  of  justice  recited  in  the  proclamation,  the  commis- 
sion contained  an  authority  to  appoint  Judges,  and,  when 
necessary,  commissioners  of  Oyer  and  Terminer,  justices  of 
the  peace,  and  oiher  necessary  of&cers  and  ministers. 

On  19th  March,  ^764,  General  Murray,  in  addition  to 
his  commission  as  governor,  received  a  commission  appoint- 
ing him  Yice  Admiral  in  the  province  of  Quebec,  and  ter- 
ritories thereon  depending ;  a  titie  which  his  successors,  to 
the  present  time,  have  ever  enjoyed. 

One  of  ihe  first  acts  of  General  Murray  and  his  Council 
was  to  pass  an  ordinance  confirming  the  decrees  of  the 
militaiy  courts  establbhed  by  General  Amherst.  The  act 
which  did  so  declared  that  from  8th  September,  1760,  the 
the  date  of  the  capitulation  of  Montreal,  to  the  time  civil 
government  took  place  throughout  the  province,  all  orders, 
judgments  and  decrees  of  the  militaiy  courts  at  Quebec, 
and  of  all  other  courts  of  justice  in  the  government  of 
Quebec,  should  be  approved,  ratified  and  confirmed.  An 
exception  was  made  as  to  cases  in  which  the  value  in  dis- 
pute exceeded  £300  sterling,  wherein  an  appeal  within  a 
limited  time  was  given  to  the  Governor  in  Council.  Where 
the  value  exceeded  £500  sterling,  a  still  further  appeal  was 
given  to  the  King  in  Council.  This  ordinance  was  passed 
on  20th  September,  1764. 

On  Wednesday,  the  9th  April,  1766,  a  special  council 
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was  held  at  the  Castle  of  St.  Lonis,  in  the  city  of  Quebeo, 
to  take  into  consideration  the  neceasitj  there  existed  for 
conrtSy  and  the  best  mode  of  creating  them.  At  this 
council)  besides  the  Ooyernor-Oeneral  Murray,  there  were 
^melius  Irving,  Walter  Murray,  Adam  Mabane,  Thomaa 
Dunn,  Francis  Mounnier,  and  James  Gk>ldfrap. 

The  following  entry  was  then  made  in  the  book  of  state, 
the  original  of  which  the  writer  has  himself  seen : 

''In  Chanceiy. — It  being  agreeable  to  his  Majesty's 
instructions  that  the  courts  of  justice  in  this  Proyince 
should  be  as  near  as  possible  to  the  plan  and  mode  of  prac- 
tise used  in  Halifax,  in  Nova  Scotia;  and  whereas  the 
Attomey-Oeneral  has  informed  this  Board  that  the  Gover- 
nor there  sits  as  Ohancellor,  with  the  assistance  of  the 
Council,  resolved,  that  from  henceforth  all  bills  in  Chan- 
cery be  addressed  to  the  Governor  in  Council." 

Such  was,  as  may  be  said,  the  introduction  of  the  Court 
of  Chancery  in  this  Province,  though  the  generally  received 
opinion  is  that  the  period  of  the  introduction  was  much  later 
— in  fact  as  late  as  1837,  when  a  Court  of  Chancery  was 
in  Upper  Canada  created  by  statute. 

In  the  same  state  book  from  which  we  make  the  above 
extract,  there  is  also  the  following  singular  memorandum  : 

''  Mr.  Kneller  having  begged  leave  to  resign  his  office  of 
Register  of  this  Court  [Chancery],  he  being  a  practiser  in 
the  same,  he  is  fearful  it  may  open  a  road  to  censure,  by 
his  thus  acting  in  a  double  capacity. 

It  is  therefore  resolved  to  admit  his  resignation  fbr  the 
reasons  aforesaid,  and  that  James  Potts  be  appointed 
Register  in  Mr.  Kneller's  room.'' 

In  the  same  book,  under  date  10th  April,  1766,  there  is 
the  following  entiy : 

''  In  Chancery. — ^Filed  a  bill  for  Moses  Hagan,  plaintiff, 
against  Stephen  Moore  and  Hugh  Finlay^  defendants. 

Mr.  Kneller,  solicitor  for  plaintiff,  moved  the  court 
ihat  a  subpcena  might  issue  against  the  defendants,  return- 
able immediately. 

Granted  on  reading  the  common  affidavit  returnable  on 
the  18th  instant'* 

So  we  find  the  court,  on  another  day  (17th  April),  upon 
the  application  of  a  solicitor  named  Morrison,  acting  for  the 
defendant  in  the  above  cause — the  first  probably  instituted 
under  British  rule — grant  '<  fourteen  days  to  plead,  answer 
or  demur  to  the  plaintiff's  bill,  not  demurring  alone." 

Indeed  a  perusal  of  the  successive  entries  in  this  book 
shows  that  the  court  not  only  exercised  the  general  juris- 
diction of  a  Court  of  Chancery,  but  very  closely  observed 
its  practice.  Motions  to  amend  and  to  dismiss  bills  appear 
to  have  been  frequent.  Commissions  to  examine  witnesses 
were  issued ;  and  when  returned,  opened  and  used  in  the 
ordinary  manner.     Injunctions  were  granted  both  absolute 


and  conditional,  and  in  certain  cases  dissolved.  Contempts 
were  punished  by  attachment  and  sequestration.  Estates 
were  administered,  and  creditors  compelled  to  prove  their 
claims  before  the  Master,  as  at  present.  Masters  were 
appointed  in  different  parts  of  the  Province,  and  discharged 
duties  similar  to  the  Deputy  Masters  of  the  court  in  Upper 
Canada  at  the  present  day.  And  what  is  stiU  more  strange^ 
it  would  appear  from  an  entiy  made  on  the  22nd  August, 
1766,  that  parties  to  a  cause  were  allowed  to  give  evidence 
as  well  for  as  against  themselves. 

It  would  also  appear  from  the  old  books  of  state,  that  at 
this  early  period  letters  of  administration  to  the  estates  of 
deceased  persons  were  regularly  issued.  As  early  as  the 
26th  August,  1769,  an  entry  appears  of  letten  of  adminis- 
tration, granted  by  the  Governor-General,  Lord  IX)rchester, 
of  the  estate  and  effects  of  Peter  Travers,  deceased,  to 
Richard  Travers,  Fanny  Hodgson,  Swete  Woods  and  John 
Gordon.  So  in  subsequent  years,  similar  letters  were  issued. 
Of  these,  entries  were  made  in  a  book  different  from  that 
in  which  the  proceedings  of  the  Court  of  Chancery  were 
recorded.  From  this  it  is  inferred  that  the  proceedings 
were  not  only  distinct,  but  had  in  different  courts,  though 
composed  of  the  same  Judges,  viz.,  the  Gtyvemor  and  his 
Council.  The  one  was  a  Court  of  Probate,  as  the  other 
was  a  Court  of  Chancery. 

Nothing,  however,  can  with  distinctness  be  gathered  as 
to  the  jurisdiction,  number  or  names  of  the  courts  at  this 
time  existing.  The  Gx>vemor-General  seems  to  have  been, 
either  with  or  without  his  Council,  court  and  juiy  in  all 
matters  of  litigation.  The  administration  of  justice  was 
then  as  rude  as  the  wants  of  the  people  were  few  and 
simple!  The  first  trace  we  have  of  a  perfect  establishment 
of  courts,  is  to  be  found  in  the  year  1776.  In  this  year 
the  Governor-General,  by  order  in  CouncO,  constituted  a 
series  of  courts  of  justice,  concerning  which  we  have  ample 
information. 


THE  LATE  ROBT.  BALDWIN— MEETING  OF  THE  BAR. 


At  a  meeting  of  the  members  of  the  Bar,  held  on  Sat- 
urday, Dec.  11th  at  12  o'clock,  in  the  Convention  Room, 
at  Osgoode  Hall,  for  the  purpose  of  paying  such  tribute  to 
the  memory  of  the  Honorable  Robert  Baldwin,  C.  B.,  late 
treasurer  of  the  Law  Society  of  Upper  Canada,  as  his  high 
position  and  marked  integrity  deservedly  entitled  him  to, — 
the  following  resolutions  were  passed ; 

Moved  by  Mr.  Attorney  General  Macdonald,  and  seconded 
by  GcoRGK  RiDouT,  Esq. 

'<  That  the  death  of  the  Honorable  Robert  Baldwin,  C.  B., 
late  treasurer  of  the  Law  Society  of  Upper  Canada,  is  to  this 
meeting,  and  to  the  whole  profession,  a  cause  of  profound  re* 
gret/' 
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Moved  by  the  Hon.  John  Sandfrld  Macdonald,  Q.O.,  sec- 
onded by  the  Hon  P.  M.  Yankoughnkt,  Q.  C, 

'*  That  the  legal  knowledge  and  ability  of  the  late  Robert 
Baldwin  secnred  to  him  the  high  respect  of  the  Bar,  while  bin 
pure  love  of  jostice  and  the  nnaffeotM  honesty  of  his  character 
commanded  the  sincere  admiration  and  esteem  of  all  who  knew 
him." 

Moved  by  Dr.  Conkor,  Q.  0.,  seconded  by  the  Hon.  Gborgb 
Shbrwood,  Q.  C, 

"  That  the  members  of  the  Bar  do  attend  the  funeral  of  the 
late  Robert  Baldwin,  on  Monday  next,  in  their  robes,  and  wear 
mourning  thereafter  for  the  period  of  one  month." 

Moved  by  Seckkb  Bbough  Esq.,  Q.  C,  seconded  by  JonN 
Hbctor,  Esq., 

*'  That  a  copy  of  these  resolutions  be  communicated  to  the 
family  of  the  late  Robert  Baldwin,  by  Qeorge  Ridoat,  Adam 
Wilson,  and  John  Hector,  Esqs. 

Moved  by  Wm.  A  Oampbbll,  Esq.  seconded  by  John  Roaf., 
Esq., 

*'  That  a  copy  of  these  Resolntions  be  transmitted  to  the 
Benchers  of  tne  Law  Society,  at  their  meeting  in  Hilary  Term 
next,  with  a  request  that  such  Resolutions  may  be  entered 
upon  the  records  of  the  Society." 

It  was  then  unanimously  agreed  to  by  all  the  members  pre- 
sent, that  a  portrait  of  the  late  Hon.  R.  Baldwin  be  procured 
and  be  presented  to  the  Law  Society,  to  be  placed  in  one  of 
there  pubHc  rooms  at  Osgoode  Hajf. 

ADAM  WILSON,  Chairman. 


DIVISION    COURTS. 


OFFICERS  AND  SUITORS. 


LAW  SOCIETY. 

The  attention  of  students  and  others  interested,  is  .direc- 
ted to  the  advertisement  of  this  Society  in  oar  oolHmos  for 
this  month,  and  more  particularly  to  that  part  of  the  adver- 
tisement which  anoouDces  that  for  the  future  a  thorough 
familiarity  with  the  prescribed  subjects  and  books  will  be 
required  from  candidates  for  admission  aa  students. 


IMPORTANT  DECISIONS. 

Through  the  courtesy  of  0.  RobinsoU;  Esq.,  Reporter  to 
the  Court  of  Queen's  Bench,  we  are  enabled  to  publish  in 
this  number  tha  oaaes  of  Martin  ▼.  KnowUs  and  Sope  T. 
Ferguson^  decided  laat  tenn^  on  the  law  of  arrestr— and 
fees  to  Registrars. 

It  b  always  pleasing  to  us  to  acknowledge  such  courte* 
sies  from  the  Reporter  of  the  Queen's  Bench,  particularly 
as  we  haye  seldom  reason  to  do  so  with  regard  to  his  oon* 
firere  of  the  Common  Pleas. 


ANOTHER  IMPORTANT  DECISION. 

The  case  of  Powhtf  v.  Whitehead,  in  other  columns,  will, 
we  are  sure,  be  read  with  interest  by  County  Judges  and 
others  interested  in  the  administration  of  justice  in  these 
courts.  It  decides  that  a  plea  putting  title  to  land  in 
question,  if  yerified  as  required  by  statute,  ousts  a  Coun^ 
Court  of  all  jurisdiction ;  so  that  a  nonsuit  or  any  proceed- 
ing in  that  oourt  subsequent  to  the  plea,  is  coram  wm 
judiee. 


ANSWBEB     TO    OORESSPONSB  VTS. 


2b  Ihe  Editors  of  the  Law  Jounwl. 

Niagara,  30^  Nov.,  1858. 

Gbntlehsn, — ^As  no  form  was  printed  by  the  Commission- 
ers in  1854  fur  a  Summons  to  issue  upon  default,  in  compli- 
ance with  an  order  to  pay  by  instalments  or  otherwise  on  a 
Judgment  Summons,  clerks  find  themselves  at  a  loss,  and 
Judges  are  appealed  to,  to  instruct  them.  The  defaults  are 
more  numerous  now,  and  I  haye  more  freouent  applications 
from  my  own  clerks  and  other  Counties.  I  send  a  n>rm  used 
in  our  County  in  substance  for  some  time  past. 

It  may  be  liable  to  the  objection  of  prolixity,  in  repeating 
the  former  terms  of  Judgment  Summons ;  but  inasmuch  as 
the  clause  to  show  cause  why  the  defendant  has  not  complied 
with  the  Judge's  order  to  pay  by  instalments  or  otherwise  is 
added,  the  repetition  cannot  vitiate;  and  as  new  evidence 
may  disclose  the  existence  of  fftcts  not  within  the  plaintifTs 
knowledge  or  reach  at  the  return  of  the  first  or  Judgment 
Summons,  a  further  inquiry  may  be  justified  by  this  prolix 
form  of  Summons,  to  strengthen  the  Judge's  action  thereon! 

I  am  aware  that  other  Judges  merely  summon  the  defend- 
ant to  know  why  be  did  not  obey. 

Some  Judges,  I  believe,  have  fallen  into  the  error  of  making 
an  order  to  pay,  or  be  committed,  and  of  authorising  or  coun- 
tenancing a  warrant  of  commitment  in  default  of  payment. 
This  practice  is  of  course  illegal. 

If  an  approved  form  of  Summons,  to  meet  the  frequent 
occurring  cases,  were  published  in  your  Journal,  I  think  it 
would  be  of  very  great  service  to  the  clerks  at  present^  and 
be  the  means  pvobi£ly  of  establishing  uniformity. 

I  am  your  most  obedient, 

A.  Campbill, 
Judge  o/Lineoin. 

Summons  io  Defendant  after  order  on  Judgment  Summons  for 

default  inpayment. 

No.  50  of  1858,  or  No.  302  of  1857,  or  No.  192  of  1857. 

Between       Jobw  Brown,  Plaintiff, 

and 
Thomas  Jonvs,  Defendant. 

'Whxebas  at  the  sittings  of  this  Court,  (or  of  ^.)  holden  at 

the in  the  Town of in  the  County  of on 

the day  of  ^ 18 — ,  the  above  named  Plaintiff  obtained 

a  Judgment  against  you  for  the  sum  of Pounds  and  -^^ 

Shillings,  (or  dollars  and  cents)  for  debt,  besides  interest 
thereon  and costs  be  paid ,  and  which  said  Judg- 
ment remained  unsatisfied. 

And  whereas  by  a  Summons  bearing  date  the day  of 

,  18 — ,  you  were  summoned  to  appear  at  the  then  next 

sittings  of  this  Court,  holden  at  the in  the of 

in  the  County  of ,  on  the day  of ,  18 — ,  at  the 

hour  of — ^of  the  clock  in  the  forenoon,  to  be  then  and 
there  examined  by  the  Judge  of  the  said  Court  touching  your 
estate  and  effects^  and  the  manner  and  circumstances  under 
which  ^on  contracted  the  said  debt,  which  was  the  subject  of 
the  action  in  which  the  siud  Judgment  was  obtained  against 
you,  and  as  to  the  means  and  expectations  you  then  (at  tiie 
time  of  contracting)  had,  and  as  to  the  property  and  means 
you  still  had  (at  the  said  last  day  aforesaid;  of  discharging 
the  said  debt^  and  as  to  the  disposal  you  may  have  made  of 
any  of  your  property. 

And  whereas  upon  your  appearing  thereto,  and  upon  ex- 
amination and  hearing  of  both  parties,  (or  of  you,  and  the 
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efidenoe,  if  fluiy)  it  appeared  to  the  satisfaction  of  the  said 
Jadge,  that  you  then  had  (or  bad  since  the  Judgment  obtain- 
ed against  yon,  as  the  case  may  be)  sufficient  means  and 
ability  to  pay  the  said  debt  and  the  interest  thereon,  and  costs 
so  recoyered  aninst  you ;  and  the  said  Judge  did  then  and 
there  order  and  direct  that  you  should  pay  to  the  said  Plain- 
tiff the  sum  of debt,  and  interest  then  accrued,  and 

costs,  and  also costs*  of  the  said  last  mentioned  Sum- 
mons, to  be  paid  as  follows,  that  is  to  say,  the  sum  of- —  to 

be  paid  on  the day  of ^  18 — ,  the  farther  sum  of 

to  be  paid  on  the day  of ,  18^,  or  forthwith  [om  the 

cfue  may  he). 

And  whereas  the  Plaintiff  alleges  that  you  haye  not  paid 

the and instalments  of each,  (or  the  said 

sums)  so  ordered  to  be  paid. 

You  are  therefore  hereby  summoned  to  appear  at  the  next 

sittings  of  this  Court,  to  be  holden  at  the in  the  town 

of in  the  County  cf on  the day  of , 

18 — y  at  the  hour  of of  the  dock  in  the  forenoon,  to  be 

then  and  there  examined  by  the  Judge  of  the  said  Court 
touching  your  estate  and  effects,  and  (he  fnanntr  and  drcum- 
stances  under  which  you  contracted  the  said  debt,  which  was  the 
sidled  of  the  action  in  which  the  said  Judgment  was  obtained 
against  you,  <md  Miothe  means  and  expectations  you  then  had, 
and  Of  to  Uie  property  and  means  you  stiU  Aaoe,  of  discharging 
the  sadd  debt,  and  as  to  the  disposal  you  may  hone  made  <f  any 
of  your  property  t  and  as  to  the  reasons  whj  yon  have  not  paid 

to  the  Plaintiff  the  said and instalments  of 

each  of  the  said  debt,  so  ordered  to  be  paid  by  ^ou,  as  last 
aboye  mentioned  and  recited,  pursuant  to  the  said  order  of 

the  Judge. 

And  toke  notice,  that  if  you  do  not  appear  in  obedience  to 
this  Summons,  tou  may  by  order  of  this  Court  be  committed 
to  the  common  jail  of  the  County. 

Qiyen  under  the  seal  of  the  Court,  this day  of 1 

18—. 

By  the  Court 

Clerk. 

Amount  of  Judgment,    J^ 

•<       «•   Instalment,  £ 

Cost  of  this  Summons,  £ 

NoTi. — The  latter  part  in  italics  may  be  superfluous,  but 
cannot  yitiate.  Clerks  may  omit  or  adopt,  as  the  Judge  of 
the  County  directs. 

[Our  best  thanks  are  due  to  Judee  Campbell  for  his  com- 
munication and  the  form  subjoined,  and  we  are  sure  that  the 
Judges  and  Officers  of  the  Courts  will  duly  appreciate  it. 

The  subject  is  so  well  put  by  the  learned  Judge,  that  there 
is  but  littie  left  for  us  to  say. 

The  practice  of  issuing  summonses  without  recitals  is  ob- 
jectionable, if  not  illem,  and  an  order  in  the  altematiye  to 
pay  or  to  be  committea  is  clearly  bad. — In  re  T.  Kinning,  4 

C.  B.  607. 

A  Judgment  debtor  haying  been  ordered  to  pay  the  debt 
by  instalments,  under  the  8  &  9  Vic,  c.  107,  s.  1,  was  com- 
mitted to  prison  for  default  of  payment  of  one  instalment 
The  prisoner  having  been  brought  up  on  a  habeas  corpus,  and 
the  warrant  not  shoy^ing  that  the  deotor  had  been  summoned 
to  show  cause  why  he  had  made  such  default,  it  was  held  de- 
fectiye,  and  the  prisoner  was  discharged. 

And  in  Kinning  y.  Buchanan,  8  C.  B.  271,  it  was  held  that 
an  order  to  commit  was  invalid,  because  it  did  not  show  that 
a  preyiouB  summons  to  show  cause  why  he  had  made  default 
in  payment  of  the  instalment,  had  been  served. 

The  excellent  form  sanctioned  by  a  Judge  of  Mr.  Camp- 
bell's standing  and  experience,  will  assuredly  be  of  great 
service  to  the  clerks  at  present,  and  a  means  of  establishing 
uniformity  in  the  future. — ^Ens.  L.  J.] 


To  the  Editors  of  the  Law  JoumaL 

PftssTOM,  I7th  December,  1858. 

Qbntlhobn, — ^In  compliance  with  your  recjueet  in  your  last 
July  Number,  page  167,  soliciting  communications  on  deci- 
sions maiie  under  the  8th  Section  of  the  D.  C.  £.  Act  of  1853, 
respecting  the  question,  "  Where  the  cause  of  action  arose,'' 
1  beg  to  send  you  one. 

The  case  was  as  follows : — ^The  proprietors  of  the  Waterloo 
Nursery  in  this  Division  had  an  agent  employed  travelling 
throngn  the  country,  taking  orders  for  trees.  These  orders 
were  given  on  a  regular  printed  form,  with  instructions  from 
the  purchasers  where  to  deliver  the  goods.  The  agent  brought 
home  those  ordered ;  the  floods  were  forwarded  and  delivered 
according  to  such  instructions,  and  charged  on  account 

In  the  fidl  of  the  year  the  agent  was  af^in  sent  out  with 
orders  to  collect  the  accounts,  after  which  the  proprietors 
of  the  Waterloo  Nursery  sued  the  persons  who  had  not 
paid  their  accounts  on  demand  made  by  the  agent ;  the  suits 
were  entered  in  this  Division.  At  the  trial  several  suits  were 
defended  on  the  plea  that  the  cause  of  action  arose  in  the  Di- 
vision where  the  order  vras  given,  and  not  in  the  Division  in 
which  Plaintiffs  carried  on  Uieir  business. 

His  Honour  the  Judge  ruled,  that  where  a  party  had  a  re- 
gular agent  employed  taking  orders,  and  such  orders  were 
given  in  a  printed  or  written  form,  by  which  it  appeared  that 
the  party  ordering  did  request  the  proprietors  of  a  certain 
establishment  to  forward  certain  gooos  to  them,  as  in  this  in- 
stance was  the  case  with  the  proprietors  of  the  Waterloo  Nur- 
sery, the  debt  was  contracted  at  tiie  establishment  of  the  party 
to  whom  the  order  was  addressed,  uid  that,  therefore,  in 
this  case  the  cause  of  action  arose  in  this  Division.  Judgment 
accordingly  for  the  Plaintiffs. 

While  referring  to  the  8th  Section  of  the  D.  C.  E.  Act  of 
1853,  permit  me  to  ask  what  effect  that  Section  has  on  Sec- 
tion 54  of  the  D.  C.  Act  of  1860,  in  connection  with  Rule  31, 
or  what  effect  that  Rule  has  on  the  8th  Section  t 

By  Section  64 — A  debtor  may  make  confession  before  salt 
oommenced,  before  any  Bailiff  or  Clerk  of  said  Courts. 

By  Section  8. — A  Cfreditor  may  sue  either  where  the  debt 
was  contracted,  or  where  the  debtor  resides. 

By  Rule  31. — ^Application  for  Judf^ent  shall  be  made  at  a 
Court  holden  for  tiie  Division  wherein  the  confession  or  aok- 
nowledgment  was  taken. 

If  now  a  debtor  who  has  contracted  a  debt  in  a  Divisieii 
other  than  the  one  in  which  he  resides,  makes  eonfesnon  (ao- 
oordine  to  Section  54  and  Rule  31)  in  the  Division  in  which 
he  resides,  and  the  creditor  afterwards  sues  him  in  the  Divi- 
sion in  which  the  debt  was  contracted — ^whioh  of  the  two 
suits  vrill  only^  be  maintainable? 

The  debtor  in  confidence  of  the  privilege  granted  by  Section 
54,  makes  that  confession  in  order  to  save  the  fees  for  issuing 
a  copy  of  summons,  copy  of  demand,  for  service,  mileage,  re- 
turn roe  and  affidavit  ^^^  ^^so  the  unpleasantness  of  a  bailiff*s 
visit  and  the  calling  of  his  name  in  open  Court  If,  how- 
ever, the  creditor's  privilege,  granted  him  by  the  8th  Section, 
supersedes  that  of  tne  debtor  above  quoted,  then  the  privilef^e 
of  a  debtor  is  at  present  only  confined  to  debts  contracted  in 
the  same  Division  in  which  the  debtor  resides.  And  also,  if 
the  middle  portion  of  Rule  31  is  to  be  understood,  that  it  is 
optional  for  the  creditor  to  apply  for  judgment  on  such  con- 
fession, it  may  then  be  inferred  that  his  non-application  for 
such  judgment  vrithin  the  limited  time  will  make  such  confes- 
sion void,  and  thereby  also  the  debtor's  privilege,  conferred  by 
Section  54,  diminished.  But  if  the  meaning  of  the  latter  part 
of  Rule  31  is,  that  if  a  creditor  wishes  to  recover  his  claim, 
he  must  apply  for  Judgment  at  the  Court  where  such  confession 
was  given,  and  that  he  has  no  right  to  sue  in  any  other  Divi- 
sion for  the  same  claim,  it  would  then  appear  that  by  that 
portion  of  Rule  31,  the  creditor's  privilege,  granted  by  Sec- 
tion 8,  is  impaired,  and  that  in  such  case  it  would  be  neoee- 
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eary  for  a  oredttor*  before  entering  a  suit,  to  make  inquiry 
whether  the  debtor  has  not  already  made  confession,  and  if 
this  be  requisite,  the  question  which  naturally  would  follow 
would  be  where  to  make  such  inquiry,  since  the  54th  Section 
gives  power  to  any  Bailiff  or  Clerk  of  the  Courts  to  ac- 
cept and  take  confession  from  any  debtor.  Taking  these 
words  literally  would  give  to  creditors  a  rather  wide  field  for 
obtaining  information,  while  it  would  allow  debtors  to  ohoose  a 
Court  wbioh  might  be  very  inconyenient,  if  not  also  unsafe 
and  unjust,  in  respect  to  distance  and  time  of  sitting  for  cre- 
ditors, and  would  not  be  in  the  spirit  of  equity  which  gene- 
rally appears  in  the  Diyision  Court  Acts  and  Kules. 

I  also  beg  leave  to  inclose  a  form  of  "  Bailiff's  Return  **  on 
Summonses  served.  Under  its  different  headings  the  Bailiff 
makes  his  statement  In  the  last  column  "Remarks"  he 
states  upon  whom  served,  as  "per"  for  personal,  wife,  daughter, 
SOD,  or  as  the  case  way  be ;  and  if  served  out  of  Division,  he 
marks  0.  D.  Thus  in  taxing  costs  I  can  at  once,  without 
being  required  to  look  at  the  Summons,  arrive  at  the  proper 
amount  I  take  his  affidavit  to  the  return,  after  having  com- 
pared it  with  the  Summonses  returned,  and  also  take  on  it 
nis  receipt  for  the  money  paid  him  for  his  services,  and  then 
file  it.  This  method  of  making  "  Return "  has  saved  me 
considerable  labour,  and  I  have  no  doubt  has  likewise  ob- 
viated many  misunderstandings  between  myself  and  the 
Bailiff,  to  which  other  Clerks  and  Bailiffs  that  do  not  follow 
this,  or  a  similar  plan,  have  been  subject  to. 
In  the  meantime  I  beg  to  remain, 

BespeotfuUy  yours, 

Otto  Ku>tz. 


[Mr.  Klotz  has  our  thanks  for  the  case  communicated. 

We  think  our  correspondent  has  misapprehended  the  mean- 
ing of  Section  54  in  connection  with  Rule  31.  Section  54  of 
the  D.  C.  Act  has  a  double  bearing — ^it  provides  for  taking 
oonfessions  after  suit  commenced,  with  respect  to  which  no 
difficulty  is  suggested ;  and  also  for  taking  acknowledgments 
before  suit  commenced. 

This  proceeding  is  analo^us  to  the  OognooU  Actionem  and 
Warrant  of  Attorney,  Jbc,  in  the  Superior  Courts ;  and  there 
the  instrument  must  be  obtained  through  the  intervention  of 
an  officer  of  the  Court  (an  Attorney),  to  guard  against  fraud. 
In  the  proceeding  in  the  Diyision  Court  the  Clerk  and  Bailiff, 
officers  of  these  Courts,  are  put  in  the  place  of  an  Attorney ; 
but  in  neither  Court  is  the  officer  to  act  without  instructions 
from  the  creditor.  No  such  difficulty  as  suggested  can  there- 
fore occur.  The  Rule  No.  31  is  in  furtherance  of  Section  54, 
and  obviously  designed  to  prevent  judgments  by  confeesion 
being  perverted  to  fraudulent  ends,  by  requiring  such  confes- 
sions to  show  on  their  face  the  true  grounds  and  considera- 
tions on  which  they  are  given,  and  requiring  also  promptness 
in  the  applieation  to  ent^  judgment. 

Such  particulars  as  are  required  must  of  course  be  ^ven  by 
the  creditor  to  the  officer ;  and  neither  Clerk  nor  Bailiff  has 
authority  to  interfere  in  any  man's  business  without  instruc- 
tions. A  debtor  may  tenaer  such  a  confession  drawn  up  to 
an  officer,  but  it  is  quite  at  the  option  of  the  creditor  whether 
he  will  or  will  not  accept  it  after  being  notified. 

With  regard  to  confessions  before  action,  at  the  instance  of 
the  creditor,  and  in  compliance  with  the  provisions  of  the 
54th  Section  and  the  31st  Rule,  aujr  Court  to  which  the  debtor 
ohoses  to  give  Jurisdiction,  by  signing  a  confession  in  such 
Ooart,  and  berore  one  of  the  officers  thereof,  may  entertain  it ; 
bat  in  no  case  will  the  Court  order  judgment  to  be  entered 
unless  on  application  of  the  creditor. 

We  subjoin  the  form  of  the  Bailiff's  Return  spoken  of  by 
Mr.  Klotz.  We  know  that  a  similar  one  is  used  in  Counties 
wherein  we  have  acquaintance  with  the  practice,  and  with 
much  convenience  and  satisfaction  to  all  concerned. — £i>s.L.  J.] 


BAILIFF'S  RETURN. 

Return  of  A.  W.,  Bailiff  of  the  Second  Division  Court  for 
the  County  of  Waterloo,  of  all  Summonses  delivered  to  him 
fbr  service,  and  returnable  pursuant  to  the  Ilth  Rule,  en- 
suing sittings  of  the  Court,  tne 18—. 


No. 


Plaintiff. 


Defendant 


Date  of 
Service. 


Amount 
of  Fees. 


Remarks. 


To  the  Editors  of  the  Law  Journal. 

Southampton,  Dec.  14th,  1858. 
GsNTLEMEy, — Your  known  readiness  to  answer  queries  re- 
specting Division  Court  Law  and  practice,  will,  I  feel  assured, 
excuse  the  liberty  I  am  taking  in  asking  a  solution  of  the  fol- 
lowing questions : 

1.  A  obtains  a  judgment  against  B  in  say  the  third  Divi* 
sion  County  of  Waterloo,  and  B  obtains  a  judgment  against  A 
in  the  ninth  Division  Huron  and  Bruce, — ^Can  one  of  these 
judgments  be  set  off  against  the  other  ?  I  infer  from  Sec.  51 
of  the  Division  Courts  Act  of  1850,  that  they  can.  If  1  am 
right,  what  is  the  process  of  effecting  the  set  off? 

2.  C  obtains  a  judgment  against  M,  and  M  applies  for  a 
new  trial,  which  is  granted.  Can  M  demand  a  Jury  fbr  the 
second  hearing;  ? 

3.  When  original  is  not  produced,  is  it  the  duty  of  the  Clerk 
of  a  Division  Court  to  issue  an  Alias  Summons,  without  the 
Plaintiflfs  orders?  If  not  can  he  withdraw  the  suit  and 
charge  the  costs  to  plaintiff,  or  in  case  of  a  deposit  being  made* 
can  ne  apply  it  in  payment  of  the  costs,  and  withdraw  the 
suit? 

4.  A  assigns  his  debts  and  effects  to  B  in  tmst  for  the  bene- 
fit of  his  crMLitors,  B  sues  a  number  of  Book  Accounts,  in  A's 
name,  on  which  the  money  is  recovered.  Can  the  Judge  order 
any  of  the  money  so  recovered  to  be  paid  to  any  of  A's  Judg- 
ment creditors  ?  I  am  in  this  case  presuming  that  the  money 
cannot  be  levied  as  in  Court 

5.  Can  a  Magistrate  who  has  made  an  assignment  of  all  hie 
property,  legalfy  act  in  that  capacity  ?  If  not  by  what  pro- 
cess can  he  be  prevented  in  tne  event  of  his  persisting  to  do 

80? 

6.  Does  the  75th  section  of  the  Act  22nd  Victoria,  cap.  99, 
entitle  a  non-resident  freeholder  to  vote  at  a  Municipal  Election  ? 

An  answer  to  the  foregoing  will  oblige. 

Yours  &c,» 

J.  E. 


ri.  We  apprehend  that  the  Judge  would  not  make  the  order 
unless  both  j  udgmen  ts  were  within  his  j  urisdiction.  It  is  pro- 
bable, however,  he  might  direct  a  stay  of  the  execution  on  a 
judgment  under  his  own  cognizance,  if  satisfied  that  another 
judgment  elsewhere  ought  to  be  allowed  to  be  set  off  agidnst  it, 
so  as  to  enable  the  last  mentioned  judgment  to  be  transferred 
for  that  purpose.  The  practice  would  be  in  the  case  put,  to 
remove  the  judgment  (under  18  Vic.  ch.  125,  sec.  3,)  from  the 
Counties  of  H.  d;  B.  to  the  County  of  W.,  or  vice  versa,  and 
then  solicit  the  action  of  the  Judge  under  the  51st  sec.  of  the 
D.  C.  Act 

2.  We  think  not— the  32nd  section  of  the  D.  C.  Act  makes 
it  a  condition  precedent  to  the  trial  by  Jury  that  the  Plaintiff 
shall  give  notice  at  the  time  of  entering  his  suit  to  the  Defen- 
dant within  five  days  after  the  service  of  the  summons  upon 
him. 

3.  Not  unless  instructions  to  that  effect  have  been  expressly 
given,  or  may  be  implied. 
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4.  We  think  not 

6.  The  point  ie  hj  no  means  clear,  but  our  opinion  is  that  he 
eannot  legally  continue  to  act.  The  legal  remedy  would  be 
by  action  under  the  Statute  or  application  to  the  Court  The 
GFovemment  would  probably  entertain  it  aleo  as  a  ground  for 
superseding  it 

6.  We  believe  that  such  is  the  meaning  of  the  section  and 
the  intention  of  the  Legislature  in  passing  it  See  "  Qeneral 
Correspondence/' — Eds.  L.  J.] 

THE  MAGISTRATES'   MANUAL. 


BT  ▲  BARRI8TKBrAT-LAW~-(0oFnuoBT  Bioetid). 
GmHnutd/^rompoffe  277,  Vol.  IV. 


YI. — Bailixq  OB  Committing  fob  Tbial. 

Poioer  of  two  Justices. — ^When  any  person  appears  be- 
fore any  magistrate  charged  toith  a  felony  or  suspicion  of 
fehnyj  and  the  evidence  adduced  is,  in  the  opinion  of  the 
magistrate,  sufficient  to  put .  t}ie  accused  on  his  trial,  but 
does  not  furniah  such  a  strohg  presumption  of  guUt  as  to 
warrant  his  commital  for  trial,  such  magistrate,  jointly  with 
some  other  magistrate,  may  admit  the  accused  to  bail,  upon 
his  procuring  and  producing  such  surety  or  sureties  as  in 
the  opinion  of  the  two  masbtrates  is  sufficient  to  ensure  his 
appearance  at  the  time  and  place  when  and  where  he  ia  to 
be  triod  for  the  offence  of  which  he  is  accused.* 

Form  of  recognizance. — When  it  is  in  such  case  decided 
to  admit  to  bail,  the  two  magistrates  should  take  the  recog- 
pizance  of  the  accused,  and  his  surety  or  sureties,  condi- 
tioned for  his  appearance  at  the  time  and  place  of  trial, 
and  that  he  will  there  surrender  and  take  his  trial,  and  not 
depart  the  Court  without  leave. 

The  recoguiianoe  may.  be  in  this  form  tf 

PiovinQt  of  Canada,  {Ckmni^f  or  UniM  OMMNfMt^  or  a«  <A#  eass 
iaoy  &#)  of ^. 

Be  it  remembered,  that  on  the day  of ,  in  the  year  of 

our  Lord  i--^^  A.  B.  of (la6orw,)  L.  M.  <tf  ,  (grocer^) 

and  N.  0.  of ^  (hutehtty)  personaQy  cane  before  (««)  the 

undoTUgned*  two  of  Her  M^ios^s  Justioes  of  the  Peace  for  the 
said  {County  or  United  Counties,  or  at  the  ease  may  be,)  and  seve- 
rally aoknowledged  themselves  to  owe  to  our  Lady  the  Qaeen  the 
several  sums  following,  that  is  to  say :  the  said  A.  B.  the  sum  of 

,  and  the  said  L.  M.  and  N.  0.  the  som  of ,  each,  of  good 

and  lawftil  current  money  of  this  Provinee,  to  be  made  and  levied 
of  their  several  goods  and  chattels,  lands  and  tenements  respec- 
tively, to  the  use  of  oar  said  Lady  the  Queen,  Her  Heirs  and  Suo- 
cessors,  if  he,  the  said  A.  B.,  Ikil  in  the  oondition  endorsed. 

Taken  and  aelmowledged  the  day  and  year  first  above  mentioned 
at**—  beforsus.  J,  8. 

J.N. 

ooNninoN. 

The  condition  of  the  within  written  Beoogniiaaoe  is  suoh»  that 
whereas  the  said  A.  B.  was  this  day  charged  before  (us,)  the  Jus- 
tioes within  mentioned  for  that  (fe,  as  tn  the  Warrant) ;  If  there- 
fore the  said  A.  B.  will  appear  at  tiie  next  Court  of  Oyer  and 
Terminer  or  Qeneral  Gaol  Delivery  (or  Court  of  Qeneral  Quarter 
Seswoni  of  the  Peace,  &o.,)  to  be  holdenin  and  for  the  (County  or 
United  Counties,  or  as  the  ease  may  be)  of  — ,  and  there  surrender 
himself  into  the  custody  of  the  Keeper  of  the  (Common  Oaol  or 
ffOek-up  House)  there,  and  plead  to  such  Indiotment  as  may  be 
found  against  him  bv  the  Qrand  Jury,  for  and  In  respect  to  the 
pharge  aforesidd,  and  take  his  trial  upon  the  same,  and  not  depart 
the  said  Court  without  leave,  then  the  said  Reoogniiance  to  be 
void,  or  else  to  stand  in  full  foroe  and  virtue. 

«  16  Vic  0. 170,  8. 16.         1 1^*  Sch.  S.  1. 


Notice  thereof. — ^The  accused  giving  the  bail  is  in  this, 
as  in  other  cases  of  bail,  entitled  to  receive  from  the  magis- 
trates a  notice  in  this  form  :* 

Take  notice  that  you  A.  B.,  of  ^— ^  are  boand  in  tiie  sum  of 

,  and  your  sureties  (L.  if.  and  If.  0.)  in  the  sum  of , 

each,  that  you  A.  B.  appear  (^c.  as  in  the  eom^tum  qf  the  Mscc^ 
msanee,)  and  not  depart  the  said  Court  without  leave;  and  unless 
yon,  the  said  A.  B.,  personally  appear  and  plead,  and  take  your 
trial  aocordingly,  the  Beeogniianoe  entered  into  by  you  and  your 
sureties,  shall  be  forthwith  levied  on  you  and  them. 

Dated  this day  of  ,  one  thousand  eight  hundred  and 

.  J.  8. 

Power  of  one  JusHce. — ^When  the  offenoe  oommitted,  or 
suspected  to  have  been  committed,  is  a  mtMJemeonor,  any 
one  Justice  may  admit  to  bail  in  the  manner  last  mentioned. 
In  such  case,  the  magistrate  may  in  his  discretion  reouire 
the  bail  to  justify  upon  oath  as  to  their  sufficiency ;  which 
oath  the  magistrate  is  himself  authorized  to  administer; 
and  in  default  of  the  accused  procuring  sufficient  bail,  the 
magistrate  may  commit  him  to  prison,  there  to  be  kept 
until  delivereaaccording  to  law.  f 

Power  of  County  Judge. — ^In  all  cases  of  felony  where 
the  accused  b  finally  committed,  any  County  Judge,  who 
is  also  a  Justice  of  the  Peace  for  the  County  within  the 
limits  of  which  the  aoonsed  is  confined,  in  his  discretion, 
on  application  mado  to  him  for  the  purpose,  may  order  the 
accused  to  be  admitted  to  bail  on  entering  into  recognic- 
anoe,  with  sufficient  sureties  for  such  an  amount,  before 
two  magistrates,  as  the  Judge  directs.^ 

Duly  of  Justices  in  nteh  case. — ^It  is  thereupon  made  the 
duty  of  the  magistrates  to  issue  a  warrant  of  deliverance, 
and  attach  thereto  the  order  of  the  Judge. 

Form  of  Warrant  of  Deliverance. — ^The  warrant  of  deli- 
verance may  be  in  this  form  :§ 

Provinee  of  Canada,  (County  or  Unitsd  ComUisi,  or  as  the  eass 
may  be)  of . 

To  the  Keeper  of  the  Common  Qaol  of  the  (County  or  United 
Counties,  or  as  the  ease  may  be)  at  — ,  in  the  said  (County  or 
United  Counties,  or  as  the  eass  may  be)  of . 

Whereas  A.  B.,  late  of ,  (laborer),  hath  before  (us,)  (two) 

of  Her  Majes^'e  Justices  of  the  Peace  in  and  for  the  said  (^County 

or  United  Counties,  or  as  the  ease  may  be)  of ,  entered  into  his 

own  Reoognizanee,  and  found  sufficient  sureties  for  his  appear- 
ance at  the  next  Court  of  Oyer  and  Terminer  or  Qeneral  Qaol 
Delivery  (or  Court  of  Qeneral  Quarter  Sessions  of  tiie  Peace,  fte.)  to 
be  holden  in  and  for  the  (County  or  United  CounUss,  or  as  the  eass 

may  be)  of ,  to  answer  our  Sovereign  Lady  the  Qoeea,  for  that 

( jv.  as  in  the  CommitmsntV  for  which  he  was  taken  and  oommitted 
to  your  said  Common  Qaol ;  These  are  therefore  to  command  you 
in  Her  said  Mi^esty's  name,  that  if  the  said  A.  B.  do  remain  in 
your  custody  in  the  said  Common  Qaol  for  the  said  cause,  and  for 
no  other,  yon  shaU  forthwith  suffer  him  to  go  at  large. 

Qiven  under  our  Hands  and  Se^  this day  of ,  in  the 

year  of  our  Lord ,  at ,  in  the  (County,  J-e.)  of 

aforesaid. 

J.  S.  [l.  s.] 
^  Certain  offences  not  wilhtn  their  jurisdiction. — No  ma^ 
gistnte  or  magistrates,  or  County  Judge,  is  empowered  to 
admit  to  bail  any  person  accused  of  treason  or  murder.  No 
such  person  can  be  legally  bailed  exoept  by  order  of  Her 
Majesty's  Court  of  (^een's  Bench  or  Common  Pleas,  or 
one  of  the  Judges  thereof  in  vacation,  who  are  empowered 
to  admit  to  bail  as  well  any  person  accused  of  miademeanor 
or  felony.  II 

«Ib.8oh.S.2.    tlb.s.16.    ^Ih.    { lb.  Sch.  a  8.    |Ib.s.l6 


1869.} 


LAW    JOURNAL 


15 


Duty  of  Justteei  when  admiiting  to  hail, — In  all  cases 
where  a  ms^trate  or  magistrates  admit  to  bail  any  person 
in  prison  charged  with  the  offence  for  which  he  is  so  ad- 
mitted to  bail,  it  is  the  duty  of  the  magistrate  or  ma^^ 
trates  to  sand  the  keeper  of  the  prison  a  Warrant  of  delive- 
rance, in  the  form  above  given,  under  his  or  their  hand 
and  seal,  or  hands  and  seals,  reduiriDg  the  keeper  to  dis- 
charge the  person  admitted  to  baU,  if  detained  for  no  other 
offence.'*' 

Duty  of  Keeper  of  Prison, — ^Upon  the  watrant  of  deliver- 
ance being  dehvered  to  or  lodged  with  the  keeperi  it  is  his 
duty  forthwith  to  obey  it.f 

Iwpectore  and  Superintendents  of  Policej  dhc.  —  Any 
inspector  and  superintendent  of  police,  police  magistrate, 
or  stipendiary  magistrate  appointed  for  any  territonal  divi- 
sion, has  power  to  do  alone  whatever  is  hereinbefore  autho- 
rised to  be  done  by  any  two  or  more  magistrates.  In  such 
case  the  forms  may  be  varied  so  &r  as  necessary  to  render 
them  applicable.;^ 

U.    C.     REPORTS. 


QUEEN'S  BENCH. 

Rqporkd  hy  0.  RoBinsoir,  Bsq.,  Bcarrider-cl'LaM, 
TRINITY  TJSRM,  1858. 


POWLBT  v.    WhITBHIAD. 
Cbiiiiiy  wtart—TUU  to  land  in  gtieiWwi    PraeUet, 

Ib  s>  Mtlon  oftrespMS  in  a  ooaoty  eonrt  defrmUot  plmiaA  plaM  brif)|i(1iig  the 

tiU«  tol«nd  in  quesiloii,  aocom|Muiying  them  with  the  aflldaTit  roqulred  by  8 

Vle^  oh.  13.  tec.  19.    A  nonauit  baring  baen  orttored,— 
Bad,  upon  amieal,  that  the  aiTect  of  the  plaaa  vai  to  onat  tha  jUTtodtetion  of  tba 

ooort  altogethar :  that  the  Judge  ahoold  tharefore  hare  refoaad  to  antertalll  the 

eeaa;  and  that  the  Jndgmant  of  nonautt  moat  be  reTenad. 

Appeal  from  the  ooanty  court  of  the  County  of  Perth. 

The  first  count  of  the  declaration  charged  that  the  defendant, 
being  engaged  in  constructing  the  Buffalo  and  Lake  Huron  Rail- 
way aorofis  the  plaintiff's  lands,  and  in  making  a  certain  bridge 
and  embankment  across  a  stream  near  to  his  olose,  intending  to 
figure  the  plaintiff,  so  carelessly  and  improperly  executed  the  work 
that  the  waters  of  the  stream  were  thereby  dammed  back,  and 
overflowed  the  plaintiff's  land. 

The  second  count  was  for  breaking  and  entering  the  plaintiiPs 
olose,  and  encumbering  the  same  with  stones  and  other  materials 
ftc., 

Defendant  for  a  fourth  plea,  pleaded  to  the  first  coqnt,  that  the 
land  was  the  soil  and  freehold  of  the  Bnffido  and  Lake  Huron 
Railway  Companv,  an4  that  he  committed  the  alleged  treq^Mss  as 
their  serrant,  and  by  Uieir  command ;  and  fifthly,  a  similar  plea 
to  the  second  count.  These  pleas  were  accompanied  by  an  affida- 
Tit  of  defendant,  as  required  by  the  8  Vie.,  oh.  18,  see.  18,  thst 
they  were  not  pleaded  vexatiously,  or  for  the  mere  purpose  of  ex- 
cluding the  oourt  firom  having  jurisdiction,  but  contained  matter 
which  the  defendant  believed  was  nece&sa^  to  enable  him  to  go 
into  the  merits  of  the  ease. 

At  the  trial  it  Was  objected  by  defendant's  counsel  that  the  plead- 
ings put  in  issue  title  to  land,  and  that  the  plaintiff,  should  be 
nonsuited.  The  learned  judge  took  the  evidence,  reserving  leave 
to  move  to  enter  a  nonsuit,  and  a  verdict  was  found  for  the  plain- 
tiff, with  £8  15s.  damages. 

A  rule  niti  having  been  obtained  to  enter  a  nonsuit  pursuant  to 
leave  reserved,  after  hearing  the  parties  the  following  judgment 
was  delivered  in  the  court  below : 

'*  BuEBiT,  J.  —  The  defendant's  third  and  fburth  pleas  are 
pleaded  under  the  18th  seotioii  of  8  Vio.  eh.- 18,  and  the  20th  seo- 
tioii  of  the  County  Courta  Procedure  Acts  of  18ii56,  with  the  neces- 
sary affidavits  therela  prescribed,  wUch  I  take  to  be  my  guide  in 


*  Ib.  s.  16. 


fib. 


1  lb.  s.  21. 


determining  whether  this  oourt  hab  jurisdiction.  See  Latham  v. 
S^eddmff  (17  Q.  B.  440,  20  L.  J.  Q.  B.  802),  where,  under  a  plea 
of  not  possessed,  Lord  Campbell  intimated  an  opinion  that  a  oounty 
oourt  would  try,  and  it  was  on  the  ground  that  the  jurisdiction  of 
the  oounty  court  was  not  ousted  because  the  defendant  bad  so  pleaded 
that  the  title  might  possibly  come  in  question,  though  it  would  be 
if  the  question  actually  came  on  at  the  trial,  and  was  really  and 
bona  fide  in  issue.  I  take  the  pleadings  and  afiidavit  for  my  guide 
as  to  whether  the  jurisdiction  of  this  oourt  is  ousted  or  not  in  this 
cause.  There  may  however  be  instances  where  the  pleadings 
would  be  no  guide,  such  as  not  possessed,  and  then  the  oourt 
would  go  on  until  title  was  bona  fide  in  issue. — See  TVainor  v. 
Holeombe  (7  U.  C.  R.  649),  ZtUey  v.  ffarvetf  (11  Law  Times  Rep. 
278).  In  this  last  case  the  court  said,  where  there  are  special 
pleadings,  and  the  question  is  raised  upon  them  as  to  the  title  to 
land,  the  judge  can  go  no  fdrther ;  and  this  seems  to  be  precisely 
the  oasein  the  matter  upon  this  motion.  It  is  true  the  defendant 
ofibred  no  proof  of  title,  but  I  apprehend  it  was  not  attempted  from 
the  fact  that  I  told  counsel  I  would  hear  no  more.  I  took  the 
facts  under  a  very  strong  apprehension  that  I  had  no  jurisdiction, 
which  I  then  intimated.  On  ftirther  investtgation  I  think  I  did 
wrong,  and  assumed  an  unwarrantable  stretch  of  jurisdiction. 
The  verdict  rendered  must  be  set  aside,  and  a  nonsuit  entered,  with 
costs." 

From  this  judgment  the  plaintiff  appealed. 

O.  Bobituon,  for  the  appellant,  cited  Wheeler  v.  8ime,  8  U.C.  Q.B. 
266 ;  Hamilton  v.  Clarke,  2  U.C.P.R.  189 ;  LiUey  v.  Harvey,  6  D.  & 
L.  648 ;  Tramar  v.  Hokombe,  7  U.  C.  Q.  B.  648. 

J,  Duggan,  eontra,  ttted  SewU  v.  Jtmee,  1  L.  M.  ft  P,  626. 

RoBiKSON,  C.  J, — The  statute  whioh  defines  the  jurisdiction  of' 
the  county  court,  19  Vic.,  oh.  90,  has  these  wordd :  *<  Prorided 
always,  that  the  said  oounty  courts  shall  not  have  cognisance  of 
any  action  where  the  title  to  land«AaU  be  brought  in  guettion,"  &o. ; 
and  the  18ih  section  of  the  8  Vic,  oh.  18  provides,  that  no  plea 
iHiereby  the  title  to  land  shall  be  brought  in  question  shall  be 
received  without  an  affidavit  thereto  annexed  that  such  plea  is  not 
pleaded  vexatiouslv,  or  for  the  mere  purpose  o/exeluditig  eueh  court 
from  Aatwa^  jurisdiction,  but  Uiat  the  same  does  contain  matter 
whioh  the  defendant  believes  is  aecowary  for  the  party  pleading 
to  enable  him  to  go  into  the  merits  of  his  oase« 

This  shews  that»  in  the  understanding  of  the  Legislature,  the 
pleading  a  plea  which  brings  the  title  to  land  in  question  (I  do  not 
say  which  may  brin^  it  in  question,  but  which  absolutely  and  in 
direct  terms  does  so)  neoessarily  puts  an  end  to  the  jurisdiotion  of 
the  oounty  oourt ;  for  if  it  did  not,  the  requiring  an  affidavit  would 
be  an  unnecessary  provision  against  abuse,  since  it  might  be  left 
to  the  judge  to  go  on  and  try  2ie  cause,  in  order  to  see  whether 
the  title  did  really  come  in  question,  or  whether  the  putting  in 
that  plea  was  not  a  mere  contrivance  to  oust  jurisdiction. 

The  fourth  and  fifth  pleas  pleaded  in  this  case  m  the  strioteat 
sense  brought  the  title  to  land  in  question,  and  nothing  else.  The 
judge  oould  not  tiy  a  part  of  the  issues :  he  could  not  dispose  of 
tfaa  issues  on  these  pleas,  and  thereA^re  was  bound  to  stop.  The 
case  of  Latham  v.  Redding  (17  <l  B.  444)>  cited  for  the  plaintiff 
in  the  argument,  is  not  in  point,  nor  any  of  those  whioh  regard 
certificates  for  costs  as  between  the  supwior  courts  and  the  county 
courts,  because  there  is  no  pleading  in  the  courts  referred  to  in 
those  eases,  and  the  judge  is  to  say,  afterj^hearing  the  evidence, 
whether  anjFthing  has  been  shewn  which  should  take  away  his 
jurisdiction ;  and  they  hold  that  either  party  ^erefy  saying  that 
he  claims  the  land,  or  has  a  right  to  possession,  is  not  enough, 
unless  the  course  of  eridenoe  in  the  cause  rai^  such  a  question. 
But  here  a  plea  is  pleaded,  and  issue  is  joined  upon  it,  setting  up 
as  a  defence  a  matter  of  which  the  statute  disables  the  court  from 
holding  plea,  and  that  neoessarily  takes  away  the  jflrisdiction  of 
the  court.  After  the  defiandant  has  sworn  that  hiajpleas  are  not 
pleaded  vexatiously,  the  judge  is  not  at  liberty  to  entertain  the  sur- 
mise that  they  mean  nothing.  The  defendant  has  pleaded  them 
at  his  peril,  and  the  inferior  oourt  has  no  jurisdiction  to  enquire 
into  the  truth  of  them. 

In  the  case  of  LiUey  v.  Harvey  (6  D.  ft  L.  668)  Wighiman^  J., 
rests  upon  this  cUstino-ion,  "  When  there  are  speoial  pleadings," 
he  says  '*  and  the  question  is  raised  upon  them,  the  judge  can  go 
no  further ;  but  where  the  question  is  not  raised  upon  the  pleadings 
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bat  is  merely  suggested,  by  the  defendant,  thejadgemnst  enquire 
into  the  circamatances  before  he  can  be  satisfied  that  title  does 
oome  in  qaestion."  In  Tinnigicood  t.  Fatti»&n  (8  C  B.  248),  a 
ease  of  replevin  oommenoed  in  the  eonnty  eonrt,  in  which  the  pro- 
ceedings were  roTiewed  in  error  upon  a  writ  of  false  imprisonment, 
the  court  held  clearly  that  the  jurisdiction  of  the  county  court  was 
at  an  end  the  moment  the  title  to  the  freehold  was  pleaded. 

In  my  opinion  there  was  an  end  of  the  case  legally  speaking,  in 
the  county  court  when  these  pleas  were  put  in,  for  then  there  was 
an  issue  raised  which  the  court  could  not  try,  and  as  a  consequence 
I  conclude  that  what  was  done  afterwards  was  coram  non  judke. 
We  haTC  not  a  judgment  of  the  court  before  us  that  we  can  examine 
into  for  the  purpose  of  reriewing  the  correctness  of  that  judgment 
in  itself;  but  under  the  power  giyen  to  us  by  the  statute  8  Vic, 
ch.  13,  see,  67,  we  reverse  the  judgment  of  nonsuit,  because  that 
was  a  proceeding  which  we  think  it  was  not  competent  to  the  court 
to  adopt  in  a  case  in  which  they  had  no  jurisdiction ;  and  then  the 
case  will  rest  in  that  court,  and  nothing  further  can  be  done  in  it 

If  the  plaintiff  should  again  bring  it  forward  in  that  court  a  pro- 
hibition might  be  applied  for,  or  the  judge,  when  the  record  is 
again  brought  before  him,  should  refuse  to  entertain  it  It  may 
be  considered  whether  a  certiorari  would  not  be  an  expedient 
course. 

McLbak,  J. — When  the  issue  on  the  record  related  wholly  to 
trespass  or  injury  to  land,  and  was  sworn  to  as  material  to  the 
merits,  I  think  the  learned  judge  should  at  once  have  declined  to 
proceed  in  the  suit ;  but  when  the  eyidence  on  behalf  of  the  plain- 
tiff was  called  and  he  interrogated  as  to  the  trespass  complained  of 
in  the  declaration,  with  respect  to  which  issue  was  joined,  he  surely 
should  have  stayed  all  further  proceeding  in  a  matter  oyer  which 
be  could  exercise  no  jurisdiction  whatever.  It  appears  to  me  that 
all  the  orders  made,  and  the  rules  granted,  are  wholly  nugatory 
and  inyalid,  and  that  the  judge  has  no  power  to  enforce  any  of 
them.  I  concur  fully  in  the  judgment,  that  the  order  for,  and 
taxation  of,  costs  as  upon  a  nonsuit  must  be  rerersed,  and  the  case 
dismissed. 

Buiuis,  J. — ^It  Is  Tery  unfbrtnnate  for  these  parties  that  so  much 
expense  has  been  incurred  uselessly,  for  the  plaintiff  will  haye  to 
retrace  his  steps,  and  take  the  course  now  that  he  should  haye  done 
when  the  defendant  put  in  the  two  pleas,  the  4th  and  6th,  to  the 
1st  and  2nd  counts  of  the  declaration.  These  pleas  are  not  pleas 
to  the  jurisdiction  of  the  court,  but  they  are  pleas  in  bar  to  the 
merits  of  the  action,  though  they  inyoWe  an  issue — ^namely,  the  title 
to  the  land — a  point  which  the  legiriature  has  declared  shall  not 
be  iuTcstigated  in  the  county  court.  The  18th  section  of  8  Vic, 
ch.  18,  enacts,  that  when  such  a  plea  shall  be  put  in.  It  shall  be 
accompanied  by  an  affidarit  that  the  plea  is  not  pleaded  yexa- 
tiously,  or  for  the  mere  purpose  of  exdu^ng  the  court  from 
baying  jurisdiction,  but  that  the  same  contains  matter  which  tiie 
deponent  belieyes  is  necessary  to  enable  the  party  to  go  into  the 
merits  of  the  case.  The  judge  was  quite  right  when  he  finally 
came  to  the  conclusion  that  he  had  no  jurisdiction.  I  take  the 
meaning  of  the  legislature  to  be  this — ^tiiat  when  a  plea  is  put  in, 
involying  the  title  to  land,  accompanied  by  the  affidavit  prescribed, 
immediately  the  jurisdiction  of  the  court  ceases. 

If  the  plea  were  not  accompanied  by  such  an  affidavit,  the  court 
would  order  it  to  be  taken  off  the  file  because  of  its  irregularity, 
but  when  the  defendant  swears  that  it  is  necessaiy  for  his  defence 
upon  the  merits  to  have  the  title  brought  in  question,  then  the 
jurisdiction  ceases.  The  judgment  ordered  by  the  judge  of  the 
county  court  of  nonsuit  cannot  be  sustained.  He  bad  no  jurisdic- 
tion to  do  that,  and  therefore  his  judgmeut  must  be  reyersed. 
Upon  a  plea  to  the  jurisdiction  of  the  court  there  can  be  no  judg- 
ment which  inyolyee  the  question  of  costs  in  the  defendant's  favour. 
If  the  judgment  be  in  the  defendant's  favor,  then  it  should  be  that 
the  defendant  go  thereof  without  day,  &c.--See  Demptier  t.  Pur- 
nell  (3  M.  &  Gr.  876).  In  this  case  no  judgment  whatever  can  be 
given.  A  nonsuit  cannot  be  ordered,  for  it  cannot  be  told  whether 
Uie  plaintiff  may  not  sustain  his  ease  in  the  proof,  and  the  defend- 
ant cannot  go  into  evidence,  because  it  brings  the  title  in  question, 
and  he  has  sworn  that  it  is  neeeesaiy  to  the  merits  of  his  defbnce 
(hat  he^  should  bring  the  title  in  question.  In  this  case  it  appears 
the  plaintiff  did  sustain  his  chBB  prima  facie,  for  the  jniy  found  in 
)|iB  fovor,  but  the  defendant  offered  no  eyidence  to  sustain  his  pleas, 


for  the  judge  told  him  he  would  not  receive  it  The  judge  ultim- 
ately ordered  a  nonsuit  to  be  entered,  for  that  hehad  no  jurisdiction. 
This  course  was  wrong,  for  the  effect  of  that  is  to  give  the  defendant 
costs,  and  that  because  he  has  pleaded  a  defence  which  the  court 
cannot  dispose  of,  or  say  whether  it  affords  a  defence  or  not.  The 
judge  of  the  court  should  have  said  to  the  parties  that  the  whole 
proceedings  from  the  plea  down  were  coram  non  judUe,  and  he 
should  have  refrised  to  proceed  with  the  case,  and  should  not  have 
given  any  judgment  whatever.  The  course  which  the  plaintiff 
should  have  pursued  was,  upon  the  plea  in  bar  being  put  in,  the 
trial  of  which  could  not  take  place  in  the  superior  court,  to  have 
removed  the  cause  into  the  superior  court  by  certiorariy  and  have 
proceeded  with  the  case  there ;  and  if  be  had  succeeded  he  would 
have  been  entitled  to  the  costs  of  the  superior  court,  as  far  as  the 
case  had  proceeded  in  that  court.  We  should  pronounce  now  the 
opinion  which  the  judge  of  the  court  should  have  expressed  to  the 
parties  as  soon  as  he  saw  the  state  of  the  record — namely,  that  all 
the  procedings  upon  the  pleas  were  coram  nonjudiee. 

Appeal  confirmed. 


MICHABLMA8  TKRM,  185& 

Martin  t.  Kvowlbs. 


^rrHf— 22  fie.  ch,  ^^^-Om$trmdum  of. 

Defmdant,  againit  whom  a  CU.  iSb.  had  iMoed,  wm  rantmikred  by  Ml  bail  on 

tb«  lat.  of  September,  1858. 
HMy  what  bo  was  not  eotf  tied  to  bla  dtotiharge  by  the  proTMoiu  of  the  22  Tie.  dft. 

90,  for  aboliahlDg  aneat  lo  dvU  actloaa. 

PhillpotU,  obtained  a  rule  upon  the  plaintiff,  to  shew  cause  why 
an  order  made  by  the  Chief  Justice  of  the  Common  Pleas,  discharg- 
ing a  summons  which  had  been  granted,  calling  on  the  plaintiff  to 
shew  cause  why  the  defendant  Knowlcs  shonld  not  bo  discharged 
from  the  custody  of  the  Sheriff  of  the  United  Counties  of  Lanark 
and  Renfrew,  or  why  the  arrest  of  Knowles  should  not  be  set  aside, 
on  the  grounds  that  he  was  not  liable  to  be  arrested  or  detained, 
under  the  statute  for  the  abolishing  of  imprisonment  for  debt, 
and  on  the  ground  that  the  debt  for  which  he  was  arrested,  did 
not  exceed  £26.  and  because  the  said  act  repeals  the  clauses 
of  the  Common  Law  Procedure  Act  authorising  the  issuing  of  a 
Ca,  8a, 

On  the  19th  of  December,  1867,  the  plaintiff  made  an  affidavit 
of  debt  for  the  arrest  of  defendant  Knowles  for  £14  6s.  On  the 
27th  of  August  1868,  a  Ca.  Sa.  signed  against  Knowles  on  the 
judgment  obtained  in  that  action,  and  was  on  the  same  day  filed  in 
the  oflice  of  the  sheriff  of  Lanark  and  Renfrew,  as  notice  to  the 
bail  of  Knowles. 

The  Ca,  8a,  was  for  £21  19s.  10.,  damages  and  costs,  the  costs 
being  £7  18s.  10. 

On  the  Ut  of  September,  1868,  Knowles  was  surrendered  in 
discharge  of  his  bail  to  the  sheriff  of  Lanark  and  Renfrew,  and  in 
close  custody. 

The  defendant  relied  on  the  22nd  clause  of  the  statute  abolish- 
ing imprisonment  for  debt,  22  Vic.  ch.  96,  repealing  the  sections 
of  the  Common  Law  Procedure  Act,  under  which  the  affidarit  of 
debt  was  made,  and  the  Ca,  Sa.  in  this  caee  issued,  upon  which 
Knowles  was  in  custody. 

The  Chief  Justice  of  the  Common  Pleas  considered  that  Knowles 
being  on  the  1st  of  September,  1868,  surrendered  by  his  bail  to 
the  sheriff  of  Lanark  and  Renfrew,  who  had  then  the  Ca,  Sa,  in 
his  hand,  was  from  the  time  of  his  render  a  prisoner  under  the 
writ ;  that  the  Ca,  Sa.  was  warranted  by  the  48th  section  of  the 
Common  Law  Procedure  Act  1860,  and  that  it  could  not  be  taken 
to  be  meant  by  the  statute  22  Vic.  oh.  96,  to  make  that  illegal 
which  was  legally  done  before  it  passed.  It  was  contended  before 
him  that  the  2na  and  6th  sections  of  the  act  evinced  a  clear  inten- 
tion that  no  person  should  be  held  to  bail  or  taken  on  a  Co,  So, 
for  a  less  sum  than  £26.  exclusive  of  costs,  and  that  the  defendant 
should,  on  that  account  be  discharged.  But  he  considered  that 
a  retrospective  effect  should  not  be  given  to  the  22Dd  Tictoria  in 
that  respect  The  Ca,  Sa,  when  it  was  delivered  to  the  sheriff 
was  legal  and  regular.  The  provisions  of  the  act  came  into  effect 
on  the  Ul  of  Sqttember,  1868,  and  the  first  section  enacted  that 
after  the  1st  of  September  1868,  no  person  should  be  arrested  ex- 
cept as  provided  for  in  that  act,  but  Knowles  being  legally  in  cus- 
tody on  the  Ca.  Sa.  on  the  Ut  of  September,  could  not  be  said  to 
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haTO  been  arrested  or  taken  upon  the  suit  after  that  day.  He 
merely  continaed  in  a  custody  whioh  had  before  commencedi  and 
vhich  was  legal.  So  he  thought  that  the  proTisions  of  the  new 
aot,  which  were  relied  upon,  did  not  apply  to  the  case,  and  dis- 
oharged  the  summons. 

Crambie,  shewed  cause,  citing  WiUianu  y.  BurgtaM  12  A.  &  E.  635. 

RoDiKSON,  C.  J.,  delivered  the  judgment  of  the  court. 

We  fully  agree  in  the  view  taken  of  this  matter  in  Chambers, 
and  think  the  defendant's  summons  was  rightly  discharged  by  the 
Chief  JusUce  of  the  Common  Pleas.  The  Ca.  8a,  was  no  doubt 
legally  issued  on  the  27th  of  August  There  was  nothing  then  to 
•ffeot  the  old  practice,  which  dispensed  with  a  new  affidavit  of  debt 
and  the  case  was  one  in  whioh  the  plaintiff  was  entitled  at  that 
time  to  arrest 

Then,  when  the  whole  of  the  Statute,  of  the  22  Vic.  ch.  96,  is 
looked  at  and  not  merely  the  22nd  clause,  we  see  that  the  Legis- 
lature desired  to  guard  against  the  injustice  of  allowing  the 
statute  to  interfere  with  the  legality  of  proceedings  whioh  should 
hare  taken  place  before  the  act  came  into  force. 

The  first  clause  clearly  shews  that,  and  the  22nd  clause  can  never 
be  taken  to  make  void  a  Ca.  Sa,  issued  on  the  27th  of  August,  for 
want  of  a  formalitiy  which  at  that  time  was  unnecessary. 

Rule  discharged. 


Hops  v.  Fbiiqusoh. 
Regutrar*t  Fum, 


When  A  township  lot  IimImmi  origfnAlly  gnnied  bythtt  Orown  In  balvM,  and 

the  title  to  Muu  has  been  oontlnaed  WMrate,  the  Registrar  moat  on  application 
furnish  an  extract  of  oonreyances  mating  to  either  half.    He  cannot  fhmlsh 


and  charge  for  extraets  of  conreyanoes  relating  to  the  other  part 

sharmonhr  Is.  8d.  for  the  first  ni 
additional  hundred  wonu  eontalned  in  the  whole  extract  and  oertiflcata.    Not 


De  is  entitled  to  charge  onhr  Is.  8d.  for  the  firsthundrsd  words,  and  (M.  for  each 


Is.  3d.  for  each  numerical,  treating  It  as  a  separate  abstract  and  oertiflcato. 

This  was  a  case  stated  for  the  opinion  of  the  Court  under  the 
Common  Law  Procedure  Act,  1856. 

The  defendant  is  the  registrar  of  the  County  of  Middlesex.  The 
plaintiff  being  interested  in  the  title  to  the  west  half  of  the  east 
half  of  lot  23  in  the  first  concession  north  of  the  Egremont  Road 
in  tho  township  of  Adelaide,  required  from  the  defendant  as  such 
registrar  a  certificate  of  the  state  of  the  title  of  the  west  half  of 
the  east  half  of  the  lot. 

The  Crown  had  granted  said  lot  28  originally  in  half  lots,  that 
is  to  say,  the  west  half  and  the  east  half  to  different  persons,  and 
so  fiar  they  were  distinct  and  separate,  and  by  no  oonyeyance  had 
been  intermingled  with  each  other.  The  lots  in  the  township  are 
200  acre  lots,  and  the  plan  of  the  Township  made  by  the  Qovem- 
ment,  does  not  show  a  sub-division  of  the  lots  into  halves.  The 
oustom  has  always  been  in  the  Registry  office  to  keep  the  Index  in 
this  manner,  vii :  A  page  is  taken  for  all  the  lots  in  a  ooncession, 
then  a  space  allotted  for  each  lot  in  that  concession,  and  the  con- 
veyances affecting  each  lot  are  there  inserted  by  numbers,  begin- 
ning with  the  first  after  the  Patent  as  No.  1 ;  and  these  numbers 
then  enable  the  person  searching  to  refer  to  the  books  containing 
the  transcript  of  the  memorials.  In  the  present  case  all  the  oon- 
veyanoes,  whether  of  the  west  half  or  east  half  of  the  lot^  are 
entered  as  of  that  lot,  but  the  index  in  no  way  gives  information 
whether  the  number  One^  for  instance,  or  any  other  particular 
number,  affects  the  east  or  the  west  half  of  the  lot 

In  making  the  search  and  giving  the  certificate  in  this  case,  the 
defendant  certifies  that  his  first  search  shews  that  the  Crown  had 
granted  this  lot  in  halves,  and  then  he  makes  sixteen  fdrther 
■earshes  of  numbers  of  the  index,  whioh  refer  Mm  to  transcripts 
of  memorials  as  well  of  half  of  the  lot  not  inquired  for  as  of  that 
sought  after,  and  then  the  Defendant  charged  for  eighteen  searches 
and  certificates,  instead  of  eighteen  searches  and  one  oertificate, 
whioh  was  all  that  was  done  or  certified. 

The  questions  stated  for  the  opinion  of  the  Court  were  these  : — 

Fir$t, — ^Has  the  Registrar  the  right  to  insist  upon  ftimishing 
extracts  of  all  conveyances  relating  to  a  whole  lot  of  200  acres, 
when  an  abstract  of  the  title  to  a  portion  of  the  lot  is  required,  or 
is  the  Registrar  limited  in  making  his  extracts  to  the  conveyances 
relating  to  the  part  of  the  lot  nsked  for,  the  lot  being  originally 
granted  in  half  lote  7 

Secondly, — Has  the  Registrar  a  right  to  charge  Is.  8d,  for  each 
abstract  as  stated,  or  is  he  only  entitled  to  Is.  8d.  for  the  first 


one  hundred  words,  and  the  sum  of  9d.  for  each  additional  one 
hundred  words  T 

BuiiNS,  J.,  delivered  the  judgment  of  the  Court 

There  appears  to  us  no  difficulty  in  either  of  the  questions  sub- 
mitted to  the  Court  As  to  the  first,  we  do  not  think  the  Registrar 
is  bound  in  any  way  to  give  extracts  or  certificates  of  such  portions 
of  the  lot  as  are  not  asked  for,  nor  can  he  compel  a  person  to  pay 
for  such.  The  Registrar  might  make  search  to  see  whether  the 
Crown  had  granted  it  in  halves,  but  as  soon  as  he  discovered  that 
it  was  granted  in  halves,  his  search  and  his  extracts  then  should 
be  confined  to  that  part  which  was  asked  for ;  and  his  abstracts 
for  which  he  would  have  a  right  to  charge  should  be  confined  to 
that  part  There  is  nothing  in  any  of  the  Registry  Acts  re- 
quiring the  Registrar  to  keep  an  index  in  any  particular  form. 
The  index  is  kept  for  the  purpose  of  facilitating  searches,  and  if 
the  Registrar  finds  that  it  enables  him  to  make  his  searches  more 
easily,  to  insert  all  the  conveyances  affecting  a  particular  lot  in 
one  part  of  the  page,  he  may  do  so,  though  the  Crown  may  have 
granted  it  in  half  lots,  yet  that  will  not  enable  him  to  cha^  for 
searches  and  abstracts  for  ,tiie  whole  when  not  wanted.  When 
a  person  subdivides  a  lot  himself,  and  does  not  ftimish  the 
Registrar  with  a  plan,  the  Registrar  has  no  other  mode  than  to 
put  all  conveyances  in  the  one  index  affecting  that  lot  This  case 
is  not  of  that  description,  however,  for  the  Crown  originally 
granted  it  in  half  lots,  thereby  making  them  just  as  distinct  as  if 
the  two  had  been  separate  lots.  If  tiie  Registrar  by  his  index 
cannot  tell  without  seax«h  which  half  of  the  lot  the  particular 
number  of  conv^anoe  refers  to  in  the  index,  but  must  look  at  the 
book,  and  then  finds  that  it  is  the  other  half  of  the  lot  than  the 
one  sought  for,  then  it  is  his  index  which  is  at  fault,  and  that 
search  must  go  for  notlung.  If  he  had  subdivided  his  index,  as 
the  Crown  subdivided  the  lot,  and  followed  the  subdivision  which 
the  Crown  had  made,  there  would  have  been  no  such  difficulty  as 
presented  in  this  case,  and  we  see  no  reason  why  the  Registrar 
should  not,  even  for  the  purpose  of  oonvenience  to  himself  in 
searching,  adopt  the  division  made  by  the  Crown.  The  oustom  of 
the  office,  however,  in  making  and  keeping  an  index  to  render  the 
searches  more  ea^,  will  not  sanction  his  making  a  charge  like  the 
present 

With  regard  to  the  second,  what  was  required  of  the  defendant 
was  that  ho  should  furnish  a  certificate  of  titie  of  the  west  half  of 
the  east  half  of  lot  No.  28  in  the  1st  ooncession  north  of  the  Egre- 
mont Road  Township  of  Adelaide,  with  judgments.  The  defendant 
to  oomplete  this,  has  looked  at  a  number  of  memorials,  and  he 
considers  that  each  memorial  is  to  be  considered  as  a  separate  and 
distinct  extract  and  certificate,  though  upon  his  own  document 
furnished  he  has  put  but  one  oertificate  for  the  whole.  According 
to  his  own  showing  he  had  made  but  one  extract  and  one  certifi- 
cate, though  to  do  that  he  required  to  look  at  several  memorials. 
He  should  have  oharged  only  Is.  8d.  for  the  first  one  hundred 
words,  counting  each  figure  as  a  word,  and  then  9d.  for  eaoh  one 
hundred  additional  words  contained  in  the  extract  and  oertifioate 
counted  together. 

It  may  be  that  in  some  instances  extracts  of  memorials  may  be 
required  to  be  certified  separately ;  but  this  case  is  not  of  that 
description,  for  the  Registrar  merely  states  the  name  of  each 
grantor  and  grantee  and  the  date,  the  date  of  registry,  and 
what  deeoription  of  instrument,  whether  Bargain  and  Sale  or 
Mortgage. 

Judgment  should  be  entered  for  the  plaintiff. 


s: 


COMMON  LAW.— CHAMBERS. 
Reported  by  A.  MONab,  B«|.,  M^ 

BkOWV  99,  JOBHSOV. 

Where  writs  of /I  /a.  are  issued  to  two  Oonnttes,  and  both  SherUb  seise  goods 
snffldent  to  satisf J  the  execution,  and  Plaintiff  and  Defendant  afterwards  settle 
and  Sheriff  Is  ordered  to  withdraw,  both  are  not  entitled  to  poandage. 

Summons  on  Sheriff  of  the  County  of  Wellington  to  refund 
poundage  exacted  by  him  upon  a  writ  of  fi.  fa. 

The  Pluntiff  sued  out  a  writ  of  fi,  fa,  on  the  8th  of  June,  1868, 
direoted  to  the  Sheriff  of  the  United  Counties  of  Tork  and  Peel, 
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whioh  was  placed  in  Ihe  baocU  of  the  Sheriff  on  the  10th  of  June, 
and  the  Defendant's  goods  in  the  Connties  of  York  and  Peel  were 
seixed  soffioient  to  satisfj  the^./a.  On  the  6th  August,  1858,  a 
fi,  fa.  was  issned  by  the  Plaintiff  to  the  Sheriff  of  the  County  of 
Wellington,  and  upon  that  writ  the  Sheriff  seiied  goods  sufficient 
to  satisfy  the  writ.  In  October  the  Plaintiff  and  Disfendant  came 
to  an  arrangement  between  themseWes  with  respect  to  the  deman<L 
and  the  Sheriff  of  York  and  Peel  was  directed  to  withdraw,  whlcn 
he  did,  but  exacted  his  fees  as  also  his  poundage.  On  the  5th 
October  a  written  notice  was  giTen  to  the  Sheriff  of  Wellington  m 
follows : 

"Toronto  Township,  October  5th,  1858. 

To  Otorg€  J,  Orange,  Bsq,,  Sherif  of  the  County  of  WeUmgUm, 

Sib, — You  xnAj  liberate  the  goods  and  chattels  of  Robert  John- 
son, you  have  seised  in  my  suiU  as  I  haye  giT«n  time  to  his  htiy 
there,  Hugh  and  Horatio  Johnson  till  January,  1859. 
James  Brown,  Plaintiff,       )  Jamxs  Bbowv, 

and  \  Plaintiff. 

Hugh  Johnson,  Defendant."  J 

The  Sheriff  of  the  County  of  Wellington  did  withdraw  from  the 
possession,  but  also  exacted  his  fees  and  poundage.  The  Deputy 
Sheriff  swore  that  no  notice  was  eyer  given  to  the  Sheriff  of  Wel- 
lington, that  the  fi,  fa.  to  that  County  was  a  second  or  doable  ex- 
ecution. And  the  Defendant's  agent,  when  paying  the  amount, 
demanded,  as  appeared  from  his  s&dayit,  did  not — though  he  says 
he  protested  against  the  payment  of  the  poundage — ^place  it  upon 
the  footing  of  a  double  execution,  and  therefore  not  entitled  to 
poundage ;  but  put  it  upon  the  footing  that  because  no  money  was 
made,  neither  Sheriff  was  entitled  to  any  poundage.  It  seema  a 
summons  was  obtained  before  the  present  one,  calling  on  both 
Sheriffs  to  show  cause  why  the  poundage  ^ould  not  be  relbnded. 
The  matter  upon  that  summons  was  arranged  in  some  way  be- 
tween the  Defendant  and  the  Sheriff  of  Yoi&  and  Peel  as  far  as 
respects  his  claim ;  and  was  the  question  upon  the  present  sum- 
inons  as  between  the  defendant  and  the  Sheriff  of  Wellington. 

Burns,  J. — The  defendant  hat  busied  hit  whoie  proceedings  apon 
the  proposition,  that  because  no  money  wm  made  by  ttther 
SherUr,  therefore  neither  of  them  is  entitled  to  poundage,  and  he 
relies  upon  the  recent  case  in  the  Common  Pleas,  WMtr  y.  Fair' 
field,  8,  U.C.  C.P.  95, — ^to  support  him.  That  case  does  not  decide 
that  of  necesidty,  the  word  ma4€  in  the  new  Tariff  of  fses  is  to  be  in- 
terpreted as  meaning,  that  the  money  ninat  go  throni^  the  Sheriff's 
hands,  for  if  that  were  so  it  would  alwaya  be  in  the  power  of  the 
Defendant  after  his  goods  ^ere  leried  upon,  to  ayoid  payment  of 
the  Sheriff's  poundage,  by  paying  oyer  the  money  to  the  Plaintiff^ 
In  the  ease  cited,  no  money  was  made  by  the  Sheriff  and  none 
eyer  obtained,  or  money's  worth  obtained  by  the  Plaintiff,  for  the 
writ  was  set  aside  as  irregnlar,  and  the  plaintiff  did  not  obtain  the 
iiruU  of  it.  In  this  case  the  pUintiff  has  obttuned  the  firuitof  the 
execution  in  some  way  th»t  he  is  satisfied,  and  therefore,  so  far  as 
the  Sheriff  is  ooncemed  or  affeeted,  the  amount  has  been  aubde, 
and  in  this  sense  it  mast  be  understood  the  demand  is  satie- 
fied.  I  think  that  when  satisfhotion  is  forced  by  means  of  the  ex- 
ecution, the  Sheriff  is  entitled  to  his  poundage.  The  8rd  section 
of  9  Vic  cap.  60,  shews  that  the  Sheriff  is  entitled  to  poundage 
not  to  the  amount  of  the  debt,  in  case  no  suffident  property  to 
pay  it,  but  to  the  yalae  of  the  prepay  aotoally  seised. 

This  case,  howeyer,  is  one  ooming  under  the  second  section  of 
that  Act,  bdng  the  case  of  writs  of  exeention  into  second  counties. 

Again  it  is  contended  that  under  that  section  neither  Sheriff  is 
entitled  to  poundage,  beeanse  no  money  was  aotnaUy  leried. — 
The  section  is  obscurely  worded  and  it  seems  difficult  to  construe 
it  properly.  I  can  scarcely  imagine  the  Legislature  intended, 
where  two  Sheriffs  were  set  in  motion,  they  should  each  be  in  a 
worse  position  than  if  only  one  writ  of  ^.  fa.  was  issued.  I  need, 
not,  howeyer,  discuss  the  abstzact  question,  for  here  there  is  such 
a  priority  in  point  of  time  between  the  different  writs  of  JL  fa.  In  the 
hands  of  the  two  Sherift,  that  I  should  say  if  one  of  them  be  en- 
titled to  the  poundage  upon  the  principle  before  stated  in  case  of 
one  execution,  only  the  Sheriff  of  York  and  Peel  is  tiie  person  who 
would  be  entitled  to  the  poundage,  for  it  seems  by  the  facts  ad- 
mitted, that  it  was  upon  his  writ  Uie  compromise  took  place. — 
Then  the  Plaintiff  being  satisfied,  and  Uie  matter  as  respects  the 
Sheriff  of  York  and  Pe^l  being  arranged,  and  not  being  called 


open  to  express  any  opinion  whateyer,  whether  he  could  legally  or 
not  exact  the  poundage,  the  simple  question  is,  whether  the  Sheriff 
of  Wellington  is  entiUed  to  poundage.  I  think  he  is  not  He  is 
entitled  to  the  other  feee  and  for  any  serrices  that  a  Judge  may 
think  reasonable. 

The  parties  do  not  dispute  any  of  the  charges  as  I  nndentand« 
except  the  charge  for  poundiigo--«nd  the  order  will  be  that  the 
amount  so  taken  shall  be  refunded. 


CHANCERY. 

CKNBAMCX} 

<B«porlid  hf  TIKMUS  HoDenn>  bq.,  LLA,  BHristor«tlAw.) 

HAmmis  y.  Bxattt. 

Chtlt^MtigfmentforbmeJUi/aviaar^MdeaM^Lefalri^ 

An  urignment  wm  made  Ibr  tbtbenaAt  of  cmUtan;  aoaM  oTtbt  ondilois  tiiBad 
It ;  othen  aoed  oat  attaclunenti  and  placed  thtm  In  the  8h«riff*a  hands :  othen 
oMalnad  ezacutkmi  and  aooght  to  tm^am  than  acalnat  the  ^aing  nd  attneb- 
1^  oradttoff*.  Tba  swtgneMiit  vm  anbatttad  to  a  lt«Bl  tribnnal  and  da- 
elariNl  Invalkl.  Tha  algnlng  cradium  appUad  to  hava  tha  daad  nphald  and  tbe 
other  orediton  to  paj  their  own  ooata. 

Bdid,  that  the  Ooed  dhonld  ba  nphald,  and  that  tha  attachfaig  creditota  harlng 
iovghfe  to  enfoxea  their  legal  rights  aboold  hava  their  coata,  but  not  tha  axaes- 
tlon  ereditora— thay  hariog  aoodlit  to  anftiroa  their  prlorify. 

(aoth  Oolobar,  1868.) 

This  was  a  bill  to  declare  yalid  certain  assignments  made  by 
one  Q.  H.  Cheney  to  one  Clarkeon,  for  tbe  benefit  of  creditors ; 
also  to  declare  the  release  to  SMd  Cheney  yoid,  by  reason  of  his 
fhtud  in  carrying  away  with  him  moneys  and  notes  intended  1o 
be  yested  in  the  assignee ;  and  to  reatmin  oertmn  of  the  creditors 
IVom  issuing  executions  for  ttie  amount  of  their  claims.  Two  as- 
signments had  been  executed,  one  dated  18th  September,  1867, 
and  the  other  23rd  Sept,  1857— the  latter  the  moi^  effeetualty  to 
declare  the  trusts,  &c.  Some  informality  had  ooourred  in  regard 
to  the  deliyery  of  the  first  deed,  and  the  matter  was  by  consent 
referred  to  the  Chief  Justice  of  Upper  Canada,  who  decided 
against  the  yalidity  of  the  first  deed.  Afterwards  this  IhU  was 
filed,  and  the  Court  upheld  the  first  deed  b^  granting  an  iiynnction 
against  the  attaching  and  execution  creditors,  who  then  came  in 
and  executed  the  assignments. 

O.  iforpAy,  for  plaintiib,  (representing  those  creditors  who  had 
not  issued  executions)  moyed  in  accordance  with  the  prayer  of  the 
bill,  and  that  the  defendants,  the  attaching  creditors,  should  be 
ordered  to  pay  their  own  costs.  The  whole  diflkully  hnd  been 
caused  by  them ;  and  at  the  hearing  the  motion  was  opposed  by 
defendanU  Beatty  and  the  Bank  of  Upper  Canadsr— whioh  lattwr 
had  now  come  in  and  supported  the  assignments. 


/>.  B.  Ready  Strang,  A.  Orooh,  MsgeraH  Blak$^  emd 
for  seyeral  defendants. 

Thi  CBAiioKi.u>n.— The  decree  will  be  for  canying  oat  the 
trusts  of  the  deeds ;  but  as  to  the  release,  that  is  oiuy  a  question 
of  law,  for  fraud  may  be  set  up  against  Cheney  should  he  seek  to 
enforce  the  release  against  his  amlitors.    As  to  costs,  the  subse- 

Suent  execution  creditors  were  driyen  to  their  remedy  at  law  by 
le  conduct  of  the  first  execution  creditors.  It  was  altogether  a 
legal  question,  and  haying  sued  out  attachments  they  opposed  a 
legal  right  against  %  legal  right  The  question  %X  law  it  appears 
was  submitted  to  a  legal  tribunal  and  was  decided  in  fayor  of  the 
attaching  creditors ;  but  other  creditors  come  to  equity  to  restrain 
them  pursuing  what  is  declared  they  had  a  right  to  do.  The  at- 
taching creditors,  except  two,  also  come  and  say  that  the  legal  deci- 
sion is  right,  but  submit  to  the  motion  for  an  injunction.  I  think» 
therefore,  the  costs  of  these  creditors  should  be  paid  out  of  the 
estate,  except  those  of  Beatty  and  the  Bank  of  Upper  Canada, 
who  had  obtained  exeouUon,  appeared  on  the  motion  here  and 
opposed  it 

Spkaqos,  Y.  C,  agreed  with  the  Chancellor.  If  Beatty  and 
the  Bank  haye  their  costs  they  will  haye  them  for  endeayoring  to 
place  themselyee  in  a  preferential  position  hg  reason  of  their  exe- 
cutions, when  others  were  satisfied  by  signing  the  assignment,  and 
then  coming  here  to  uphold  them — in  which  they  have  net  sno- 
ceeded. 
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CHANCERY— CHAMBERS. 


HOWLAND  T.    QsnEBOV. 
Servtct  CH  OoTpont(on9, 

It  th«  hMd  office  of  the  Oorporatton  bo  iltiaited  wltfaia  Uppor  Guiada  Mrrfot 
nraii bo •atetod«i mom;  If  witliooty  at $xxj ogon^y. 

eth  October,  1858. 

A  corporation  whose  head  office  was  in  Lower  Canada,  was 
aerred  at  its  agenoj  in  Toronto  with  an  office  copy  of  a  bill.  No 
answer  was  put  in,  and  FitMgerald,  for  plaintiff,  moyed  to  taka  the 
WXpro  eonfetto  under  the  orders  of  19th  March,  1857. 

EsTBii,  Y.  C. — Under  these  orders,  seryice  must  be  made  on  the 
proper  officer,  at  the  head  office  of  the  Corporation,  if  such  office 
be  within  Upper  Canada ;  or  at  any  agency  if  the  head  office  be 
without 


IN  QUARTER  SESSIONS. 
Ctmnau,  Oo.  J.,  ClwlnMB,  Ooon^  of  Unoolik,  Deoomber,  1868. 

HadmJL  T.  F.  J.  L. 


WlMTO  a  BheriiT'i  ofllcer  oetliM(  nador  a  wanaat  of  tbo  Shorif^  ^oimdod  on  ajl* 
Jd^  goods  In  the  handi  of  tSe  Sheriff,  made  a  lory  on  the  goods  of  a  debtor  In 
pniwuiMlnn  of  deftndaat,  aoespled  a  bond  to  hate  the  floods  ftwtbeoailng  whoa 
required,  withdrew  flroon  poaewarion  and  afterwards  the  shwUi;  having  roMlTed  a 
Ten.  es^  proeeeded  to  smI  the  gooda,  and  in  so  doing  was  obatraded  bj  tlie 
defandant,  who  dosed  his  door  on  the  Bailiff. 

JEfeld,  that  under  theJiets,  the  Sheriff  oonM  not  at  pleasure  retake  the  goods,  but 
If  not  prodooed  sMUd  liave  had  reeome  to  the  bond,  and  that  the  Bheiiff  and 
Ids  oiBoers  were  under  the  dreomstanoes  treepassera,  and  ^fimdant,  if  guilty 
of  no  exoeas,  jostifled  ia  doolng  his  door  against  them. 

On  the  trial  of  this  defendant  under  an  indictment  for  an  assault 
upon  a  Sheriff's  officer  in  the  execution  of  his  duty,  it  appeared 
that  in  June,  1858,  the  Sheriff  of  Lincoln  receired  a  writ  of  fi.fa. 
gooda,  &e.,  against  a  debtor  whose  personal  property  was  in  the 
posflession  of  F.  J.  L.,  that  the  Sheriff's  officer  seized  the  gooda^ 
took  an  tnTcntory  with  the  assistance  of  F.  J.  L.,  accept^  the 
bond  of  F.  J.  L.  to  haTC  the  goods  forthcoming  when  required  for 
sale,  and  withdrew  from  the  possession  of  the  goods  and  from  the 
dwelling. 

That  several  days  for  sale  were  fixed  from  time  to  time,  but  none 
was  attempted,  whereupon  the  writ  was  returned  in  August  to  the 
proper  office,  **  goods  on  hand  for  want  of  buyers ;"  and  thereupon 
a  wen,  ex,  was  duly  issued  and  deliTCred  to  the  Sheriff;  that  a  sale 
was  advertised  for  the  26th  of  August,  and  upon  that  day  that  an 
auctioneer  was  sent  by  the  Sheriff's  Bailiff  to  take  possession  of  the 
goods  in  the  dwelling  house  of  F.  J.  L.  to  sell  them  and  remove ; 
that  he  did  depose  of  a  great  portion  at  the  dwelling  house,  and 
did  remove  a  quanUty  in  the  absence  of  the  Sheriff's  officer,  and 
of  F.  J.  L. 

That  on  the  appearanoo  of  the  Sheriff's  officer  and  F«  J.  L.  toge- 
ther, the  latter  was  excited  and  annoyed  at  the  exposure  of  the 
goods  to  the  rain,  and  for  that  cause  probably,  hastily  walked  into 
his  house  and  proceeded  to  close  the  front  door.  Thereupon  the 
Sheriff's  offioer  thrust  his  hand  and  foot  in  to  resist,  and  being 
iigured  thereby  was  forced  to  withdraw,  and  the  door  became 
effectually  closed  against  him.  For  this  act  of  resistance  and  in- 
jury the  fndiotment  was  preferred. 

It  appeared  ftvther  by  the  evidenoe  ci  the  offioer  that  he  aoted 
under  the  warrant  of  tbe  Sheriff  upon  the  fi.  fa,^  but  it  had 
been  lost  or  mislaid.  No  evidence  of  consent  on  the  part  of  F.  J. 
L.  was  shewn,  that  the  Sheriff  or  his  officers  might  return  to  the 
posaoaaion  of  the  goods  orhooM,  ner  did  F.  J.  L.  espreaaly  aaseat 
to  the  acta  of  the  offioer  nor  did  he  object  in  any  manner  until  the 
closing  of  the  door,  but  had  been  endeavouring  to  raise  the  money 
claimw,  and  was  apparently  submitting  up  to  that  time. 

The  Chairman,  Campbbll,  Go.  J.,  held  that  the  Sheriff  having 
levied  on  the  goods,  having  accepted  the  bond  of  F.  J.  L.,  and 
having  withdrawn  from  the  possession,  could  not  at  pleasure  re- 
take the  goods,  but  should  have  had  recourse  to  the  bond  if  not  pro- 
duced: that  the  Sheriff  and  his  officers  were  trespassers  upon  J.F.L., 
and  that  the  latter  under  the  evidence  was  Justified  in  closing  his 
door  if  he  saw  fit,  if  no  excessive  violence  were  used  in  the  act.  He 
also  held  that  the  enquiry  as  to  excess  was  one  for  the  Jury.  He 
referred  to  McMartin  v.  Powell^  Easter  Term  8  Vie,  R.  &  H.  Dig. 
891 :  McMartin  v.  McPhereon,  Mich.  Term  8  Vio.  &.  &  H.  Pig.  891. 


Jurjf  Law  qflS6%—Sdeetim  qfJttron. 

The  Ghalnnaa,  a  Denntj  Beero,  and  Okrk  of  the  Peaoa  appeared  as  selectors  of 
Jnrors  under  the  40th  section  of  the  Act  22  Tictorias,  chap^  100,  and  In  the  ab- 
senee  of  the  Sheriff  his  depu^  daimed  to  act  for  him. 

Tke  Chairman^  Gampbbll,  Go.  J.,  ruled  that  the  Sheriff  being 
specially  named  in  a  Judicial  capacity,  the  duties  of  selector  did 
not  in  his  absence  devolve  upon  his  deputy. 

Ruled  also,  that  the  Deputy  Reeve  was  a  legal  seleotor  under 
the  terms,  <*  the  Reeves  then  present." 

The  sections  preceding  vest  in  the  Court  powers  to  do  certain 
acts  preceding  the  selection  of  Jurors,  and  the  names  of  the  mem- 
bers of  the  Court  are  required  to  be  entered  in  the  minutes  of  the 
Court. 

The  Court  is  composed  of  Juatfces  of  the  Peace,  Mayors,  War- 
dens,  Reeves  and  Deputy  Reeves  all  of  whom  have  votes  without 
distinction  and  are  members,  and  when  the  49th  section  provides 
that  the  Chairmen  of  the  Court  of  Quarter  Sessions,  the  Clerk  of 
the  Peace,  the  Warden,  the  Treasurer,  the  Reeves,  thenpreeeni^ 
and  the  Sheriff  of  the  County,  or  any  three  of  them,  sh^  be  ex 
officio  selectors  of  Jurors  from  the  Jurors'  Rolls  within  their  res-* 
pective  Counties,  a  Deputy  Reeve  is  authorised  to  act. 

GENERAL    CORRESPONDENCE. 


To  iht  Editors  of  the  Law  Journal, 

Sabnia,  C.W.  25th  Not.,  1858. 

GiNTLKXiN, — As  editors  of  the  only  legal  periodical  in 
Upper  Canada,  one  professing  to  ^ve  a  fair  and  impartial 
hearing  to  all  subjects  brought  under  its  notice,  1  request  you 
to  give  the  following,  insertion  in  the  Journal. 

At  the  last  sittings  of  the  First  Division  Court  for  the 
County  of  Middlesex,  I  was  requested  to  attend  a  judgment 
summons  on  behalf  of  a  defendant  whose  solicitor  I  was,  and 
went  from  this  place  to  London  on  his  behalf,  as  the  matter 
being  of  importance  to  him  he  was  anxious  to  have  it  gone 
into  as  fully  as  possible  and  on  my  arrival,  found  the  manner 
in  which  the  Court  there  ia  conducted  to  be  as  follows : 

Thursday,  2Sth  October,  1858.— Court  commenced  sittings 
nominally  at  10  A.M.  Judge  arrived  at  about  half-past  ten, 
adjourned  at  half-past  twelve  till  two,  returning  between  that 
hour  and  three  staid  on  the  bench  till  four,  then  adjourned 
till  ten  next  day. 

Friday,  29^^  October.  1858. — No  Judge.  Bepnty  arrived  at 
eleven  o'dook,  adjourned  at  one,  returned  at  three  in  the  after 
noon  and  adjourned  forthwith  till  next  day. 

Saturday,  30^  October,  1858.  —  His  Honor  made  hia 
appearance  a  few  momenta  before  10  A.M. ;  after  hearing  one 
or  two  cases  gave  notice  that  he  had  to  be  at  the  Grand  Trunk 
Railway  Station  at  11.45  A.M.,  stopped  one  cause  in  tb« 
middle  of  the  evidence,  informed  the  parties  that  he  wonld 
hear  the  balanoe  of  it  at  Uie  City  Hall  the  following  Monday 
morning  at  ten  o'clock,  and  on  being  informed  that  the  City 
Hall  oould  not  be  obtained,  oonoluded  to  hear  it  at  his  Cham- 
ben. 

The  judgment  summonses  howevar,  to  which  I  h^ve  special 
reference  here  were  disposed  of  in  a  manner  as  novel  as  illegal 
—the  Judge  refusing  to  hear  a  single  case  on  its  merits,  but 
telling  the  Clerk  to  make  one  general  order  payable  ii\  a 
month,  which  order  wofi  never  even  endorsed  by  his  Honor  on 
the  summonses  in  op^n  Court  Against  such  a  sweeping 
order,  as  solicitor  for  one  of  the  defendants  affected  by  it  I 
protested,  and  contended  that  each  case  should  be  heard  and 
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determined  on  its  indiYidaal  merite,  bat  the  only  reply  I  got 
woe,  '*  can't  help  it,  why  don't  people  pay  their  debts,  I  want 
to  be  at  the  Onud  Trunk  station  at  11.45  and  won't  hear  it.'» 
If  this  were  the  first  time  perhaps  it  might  and  would  be  OTer- 
lookedy  bat  really  Coart  after  Coart  in  that  Coanty  the  same 
thing  occars,  sittings  protracted,  ten  o'clock  one  morning  tarns 
oat  to  be  two  in  the  afternoon  three  days  later,  causes  are 
refused  trial  on  their  merits,  and  sweeping  orders  are  made  on 
Judgment  summonses.  I  would  be  one  of  the  very  first  to 
uphold  so  far  as  I  coold  the  County  Jadge  of  Middlesex  in 
anything  reasonable,  but  as  a  member  of  the  legal  profession 
of  Upper  Canada,  I  distinctly  deny  his  right  to  assume  any 
such  arbitrary  powers,  and  set  alike  the  interests  of  suitors 
and  the  rights  of  their  solicitora  at  defiance, 

I  remain  Gentlemen,  your  obedient  servant, 

W.  D.  Mackintosh. 


[The  Law  Journal  was  never  intended  as  a  medium  of  appeal 
for  disappointed  suitors  or  others,  against  the  decisions  of 
<^adges,  as  it  is  neither  the  province  nor  the  wish  of  the 
editors  to  examine  cases  of  the  sort.  But  when  a  professional 
man  over  his  own  signature  makes  a  statement  sueh  as  the 
above,  we  would  be  wanting  in  what  is  due  to  the  profession, 
if  we  refused  to  open  our  columns  to  the  writer. 

Of  the  facts,  of  course  we  know  nothing  personally,  they 
rest  on  the  authority  of  Mr.  Mackintosh. 

The  complaint  of  want  of  punctuality,  Ac,  we  regard  as 
quite  secondary.  Few  know  the  many  engagements  of  a 
County  Judge,  and  with  multitudinous  duties  thrown  upon 
him,  it  is  not  to  be  wondered  if  occasional  delays  do  occur 
in  the  business  of  his  Courts,  and  probably  enough  such  may 
be  the  case  with  the  Judge  of  Middlesex. 

The  other  ground  referred  to  by  the  writer,— making  a 
general  order  without  reference  to  the  means  and  ability  of 
the  judgment  debtor  to  pay,  we  confess  our  utter  inability  to 
understand  or  to  reconcile  with  the  true  principles  of  the  ad. 
ministration  of  justice.  This  b  all  we  feel  ourselves  at  liberty 
to  say  just  now. 

We  may  add,  however,  that  Mr.  Mackintosh  seems  to  be  in 
error  as  to  an  endorsement  being  necessary  by  the  Judge. 
The  non-endorstiknent  of  the  order  is  neither  a  defect  nor  an 
irregularity.  The  duty  of  the  Clerk  is  to  note  the  piva  voce 
decisions  and  orders  of  the  Judg^.  And  although  the  practice 
in  some  Ooupties  is  for  the  Judge  to  make  a  short  note  of  the 
decision  on  the  back  of  the  summons  for  the  guidance  of  the 
Clerk,  in  other  Counties  it  is  otherwise,  and  in  no  case  is  the 
Judgd  required  to  do  so.— ifos.  L.  J.] 


lb  ihe  Ediiort  oflhe  Law  Jouenal. 

Thokold,  Dec,^  1858. 
Gbntlemev,— Could  I  80  fkr  trespass  upon  your  kindness, 
as  to  give  me  your  opinion  on  the  following  case,  in  the  next 
issue  of  your  Joumid  ?  I  would  not  trouble  you,  but  it  is  a 
matter  that  affects  myself  to  a  pretty  considerable  extent, 
having  acted  in  the  case  on  behalf  of  the  defendant.  The 
facts  are  these : — 


Elias  Fitch  was  the  owner  of,  and  in  the  occupation  of,  a 
tavern  stand  in  this  place.  In  January,  1858,  he  sold  the 
premises  to  a  Frederick  T.  Halt,  under  a  properly  executed 
conveyance.  In  Febraary,  1858,  Hutt  leased  the  premises  in 
question  to  a  David  Fitch,  for  three  yean,  but  David  Fitch 
never  took  possession.  Elias  Fitch  purchased  the  interest  of 
David  Fitch  in  the  lease ;  then  Elias  Fitch  sold  his  interest  in 
the  lease  to  one  Reuben  Morrison,  who  took  possession — (but 
previous  to  and  at  the  Ume  of  the  sale  of  the  premises  from 
Elias  Fitch  to  Hutt,  in  January,  1858,  there  was  a  beer  pump 
in  the  house,  screwed  to  the  bar,  and  the  bar  was  nailed 
down  to  the  floor.)  Morrison  finding  that  if  he  kept  the  ta- 
vern until  the  expiration  of  his  lease,  it  would  be  a  losing 
operation,  agreed  with  Hutt,  that  if  he  (Hatt)  woald  make 
an  abatement  in  the  rent  then  due,  that  he  (Morrison)  would 
give  up  the  premises,  and  relinquish  all  right  and  title  under 
the  lease.  Hutt  did  make  an  abatement  in  the  rent,  and  Mor- 
rison gave  up  possession  to  HatL  Morrison,  after  being  out 
of  possession  for  some  time,  came  to  Hutt  and  demanded  the 
beer  pump  from  Hutt,  claiming  it  under  a  sale  of  the  bar- 
room furniture,  at  the  time  of  sale  of  the  lease  fW>m  Eliaa 
Fitch  to  Morrison.  Hutt  refused  to  give  it  up.  Morrison 
brought  an  aoUon  in  the  Division  Court  to  recover  the  value 
of  the  pump. 

At  the  trial  I  contended,  on  behalf  of  Hutt,  that  the  pump 
passed,  with  sale  of  the  premues,  from  Elias  Fitch  to  Hutt, 
in  January,  1858  ;  and  secondly,  that  at  all  events,  Morrison 
being  tenant  to  Hutt,  that  under  and  by  virtue  of  the  agree' 
ment  between  Hutt  and  Morrison,  and  after  relinquishing 
possession,  that  he  was  not  entitled  to  it,  or  that  he  should 
have  removed  it  at  the  time  he  went  out  of  possession.  The 
Judge  gave  a  verdict  for  the  Plaintiff  for  the  amount  claimed, 
on  the  ground  that  there  was  an  absolute  sale  of  the  pump 
fVom  Elias  Fitch  to  Morrison. 

Not  being  satisfied  with  the  judgment,  I  moved  for  and 
obtained  a  new  trial.  Upon  the  second  trial  the  Judge  stuck 
to  his  first  decision. 

Now,  Messrs.  Editon,  I  have  given  you  a  true  statement  of 
the  fiMts,  and  would  like  to  have  your  opinion  on  the  case. 

Tours, 

C.  P.  McQlVBRN. 


[Did  the  &ctB  above  mentioned  disdoee  a  case  of  general 
interest,  we  should  only  be  too  happy  to  oblige  our  correspond- 
ent by  doing  as  he  requests ;  but  because  the  question  put  is 
one  of  interest  only  to  the  writer  and  to  his  client,  we  must 
do  as  we  have  always  done  in  such  oases— decline  to  g^ve  the 
opinion  sought.  His  letter  is  published  in  full,  that  othen 
may  see  the  nature  of  cases  in  which  we  decline  to  g^ve 
opinions  to  oorrespcmdents. — Ens.  L.  J.] 


Ih  the  EdUors  of  ike  Law  JouritaIm 

December,  1858. 
GxNTLSMSN, — I  would  troublc  you  for  your  opinion  res- 
pecting Chattel  Mortgages,  as  some  parties,  and  even  officials, 
say  that  a  chattel  mortgage  is  good  for  nothing  since  the 
1st  day  of  September  last,   or  since  that  the  Abolition 
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Imprisonment  Aot  for  Debt  is  in  force.  True,  the  Aboli- 
tion Act  specifies  that  if  any  person  make  or  cause  to 
be  made  any  gift,  conTeyance,  assignment,  or  transfer  of 
any  of  his  goods,  chattels,  or  e£feots,  or  deliver  or  make 
OTcr  any  such  goods,  &o. — that  every  such  gift,  &o.,  shall  be 
void  as  against  the  creditors  of  such  person.  And  in  the  21st 
section  of  the  said  Act,  that  any  person  making  any  gift,  con- 
veyance, assignment,  sale,  transfer,  or  deliver  any  of  his 
lands,  &o.,  goods  or  chattels,  &c.,  or  dispose  of  any  of  his 
goods,  chattels,  property,  or  effects  of  any  description,  vrith 
intent  to  defraud  his  creditors,  &c.,  he  shall  be  liable  to  impri- 
sonment and  fined.  But  I  cannot  see  that  there  is  anything 
mentioned  in  the  Act  about  chattel  mortgages  being  good  for 
nothing,  or  anything  as  to  repealing  the  same ;  so  that  I  think 
the  chattel  mortgage  is  still  good,  provided  that  it  is  made 
in  good  faith.  Now,  as  I  am  just  naming  chattel  mortgagee, 
a  case  respecting  a  chattel  mortgage  comes  up  in  my  mind, 
vrhich  I  vrould  put  for  your  information  and  opinion  on  the 
following,  that  is: — A  took  a  chattel  mortgage  from  B  for 
$500,  on  the  14th  of  September  last  B  was  sued  by  C  in 
court  held  2lBt  September  last,  when  C  obtained  judgment 
against  B  for  $59.  Can  C  sell  the  goods  and  ohattels  mort- 
gaged from  B  to  A,  or  not»  under  his  judgment  against  B  ? 
You  will  oblige  by  answering  the  above  queries  in  your 
next  issue  of  the  Law  Journal. 

I  am,  respectfully  yours, 

A  Sdbscribir. 


[1. — It  is  a  common  but  erroneous  belief,  that  since  **  the 
Act  for  the  Abolition  of  the  Imprisonment  for  Debt,''  bills  of 
sale  or  chattel  mortgages  are,  as  expressed  by  our  correspond- 
ent, "  good  for  nothing.''  His  opinion,  however,  in  opposi- 
tion to  this  common  belief,  is  the  correct  one.  A  bill  of  sale 
or  chattel  mortgage  is,  by  the  recent  alteration  of  the  law, 
made  void,  and  then  only  against  the  creditors  of  the  person 
giving  it,  when  such  person  is  at  the  time  of  giving  it  "  in 
insolvent  circumstances,  or  unable  to  pay  his  debts  in  full,  or 
knowing  himself  to  be  on  the  eve  of  insolvency,"  executes 
the  instrument  "  with  intent  to  defeat  or  delay  his  creditors," 
or  "  with  intent  of  giving  one  or  more  of  the  creditors  a  pre- 
ference over  his  other  creditors." 

2. — ^If  the  chattel  mortgage  from  B  to  A,  executed  on  14th 
September,  was  executed  in  good  faith,  and  registered  as 
required  by  law,  C  can  only  sell  "  the  interest  or  equity  of 
redemption"  of  B  in  the  goods  and  ohattels  mortgaged.  On 
this  point  our  correspondent  is  referred  to  sec.  11  of  Statute 
20  Vic,  cap.  3.— Ess.  L.  J.] 


been  resident  therein  for  one  month  next  before  the  election." 
Will  these  last-mentioned  words  apply  to  parties  living  out 
of  the  ward,  or  in  an  adjoining  vnird,  or  non-resident  land 
owners  living  in  an  adjoining  township  or  ward,  and  be  en- 
titled to  vote  in  any  vrard,  or  only  in  tiie  vrard  where  they 
reside,  or  where  the  land  lies  ?  Your  opinion  on  the  above 
vrill  be  most  thankfully  received  before  the  next  election  in 
January  next. 

And  agun,  the  78th  Section  of  said  Act  says :  '*  When  a 
municipality  is  divided  into  wards,  &c.,  no  elector  shall 
vote  in  more  than  one  ward,  &o. ;  and  if  entitled  to  vote 
in  the  ward  in  which  he  resides,  he  shall  not  be  entitled  to 
vote  in  any  other  ward  or  electoral  division."  Here,  for  in- 
stanoe,  we  might  suggest^  that  the  elector  or  voter  might  vote 
in  any  vrard,  whether  he  live  in  the  ward  or  not ;  but  not  in 
more  than  in  one  vrard.  Supposing  he  had  real  property  in 
both  wards,  that  is — I  might  live  in  one  ward,  and  have 
land  lying  in  another  ward,  I  might  then  go  in  the  ward 
where  my  land  lies,  and  claim  a  right  to  vote,  although  I  live 
in  the  other  ward.  Whether  this  is  the  meaning  of  the  Sec- 
tion last  quoted,  is  for  information. 

And  also  Section  79  following:—"  In  case  both  the  owner 
and  occupant  of  any  real  property  are  rated  therefor,  both 
shall  be  deemed  rated  within  thb  Act."  Does  this  apply  to 
Councillors,  or  not.  or  to  voters  also  ?  I  should  think  Coun- 
cillors only.  And  also,  the  80th  Section,  where  joint  owners 
are  rated  together,  (as  is  therein  mentioned.)  I  suppose  that 
this  does  apply  to  Councillors  likewise.  And  as  the  ahove 
named  Sections  are  all  under  the  head  of  the  Electors'  Clauses, 
some  parties  may  think  that  they  might  be  applied  to  voters, 
which  I  presume  they  do  in  some  cases. 

What  I  want  to  know  from  you,  Gentiemen,  is  your 
opinion  on  the  above-cited  Sections,  especially  ^eUoofirH 
ones,  so  that  I  may  legally  hold  the  forthcoming  elections. 
If  in  case  this  communication  is  too  late  for  the  Journal,  will 
you  be  pleased  to  answer  the  question  by  letter  in  short 
«« words." 

In  the  meantime,  I  remun,  Gentiemen, 

Respectfully  yours, 

Michael  Mtibs, 
Ibum  CUtJc. 


To  (ha  EdUoTB  oj  Ihe  Law  Journal. 

Badxn,  2nd  December,  1858. 

GxNTLSHiN, — I  have  been  looking  over  the  "Municipal 
Institutions  Act  of  Uf^per  Canada,"  wherefore  I  vrish  to  soli- 
cit your  opinion  in  a  few  oases  or  instances,  that  is  to  say : — 
I  see  in  Section  No.  75  in  the  said  Act,  that  "  the  electors'  or 
voters'  qualification  for  townships  "  are,  without  any  amount, 
limited  more  than  what  is  set  forth  in  said  section ; — althou^ 
it  says,  "and  such  of  the  householders  thereof  as  have 


[Finding  that  our  January  number  would  not  be  issued 
in  time  for  the  January  elections,  we,  as  requested,  answered 
our  correspondent  by  letter.  Our  doing  so,  however,  is  not 
to  be  taken  by  others  as  a  precedent.  In  future  we  shall  de- 
cline to  answer  such  communications  otherwise  than  in  the 
pages  of  the  Law  Joubnal,  and  this  is  a  rule  which  we  now 
promulgate,  and  vrish  to  be  thoroughly  understood. 

As  the  questions  submitted  by  our  correspondent  are  not 
only  very  important,  but  of  very  general  application,  we 
append  the  substance  of  our  replies  to  lus  queries : — 

1 Under  the  Municipal  Act  of  last  session,  electors  are  of 

two  classes,  viz.,  freeholders  and  householders.  In  the  case  of 
the  former,  residence  does  not  appear  to  be  required  ;  but  in 
the  case  of  the  latter,  it  is  expressly  so  required,  (s.  75  and  s. 
97,  sub  8.  9.)   All  non-residents  possessing  property  in  a  mn- 
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nidpalitj  are  not^  however,  in  our  opinion,  entided  to  TOte, 
bnt  only  those  ^ose  names  appear  npon  the  assessment 
rolls,  (16  Yio.,  c.  182,  e.  17.  See  Harrison's  New  Municipal 
Manual,  p.  34,  note  g.) 

2. — ^As  to  wards,  a  resident  oaght  to  vote  in  tiie  ward  in  which 
he  resides,  bnt  it  would  seem  that  a  non-resident  may  vote  in 
any  ward.  Such  an  one,  however,  had  better  vote  in  the 
ward  wherein  lies  the  property  it  respect  of  which  he  votes. 
An  elector  who  votes  in  any  one  ward  of  a  Munieipatity,  is, 
of  course,  not  enticed  at  the  same  election  to  vote  in  any 
other  ward  (s.  78). 

8. — 6S.  79  and  80  apply  to  electors,  and  to  electors  only, 
^e  qualifications  of  OouneiHors  are  described  in  ss.  70, 71  db 
72  of  tiie  Act— fine.  L.  J.] 
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Avsnor  v.  Bovn.  M^  81.  Jum  2,  9, 12, 

DiffereDoe  between  the  "goodwill"  of  a  trader  and  of  a  piofte- 
sional  practice. 

The  goodwill  of  a  trade  is  the  amount  which  a  person  Is  willing 
to  give  for  the  chance  of  his  b^ng  able  to  keep  fhe  business  eon- 
ne^ed  with  the  phuse  where  it  is  carried  on ;  bnt  goodwill  is  distinet 
ftrom  the  profits  of  a  bosineas. 

The  term  *'  goodwill"  is  inapplicable  to  a  professional  practice 
yAitii  has  no  local  eziatence,  but  is  purely  personal. 

An  agreement  to  sell  the  goodwill  of  a  proliMsional  praettoe, 
without  any  tether  stipulation  or  fixing  the  price,  is  not  capable 
of  specific  performance. 

F.  H.,  and  B.  were  solicitors  in  partnerriiip.  In  1888,  F.  retired 
ftomj  and  A.  Joined  the  partnerriiip ;  and  it  was  agreed  that  F. 
should  be  at  Uberty  at  any  future  time  to  introduce  T.  The  tens 
was  to  expire  on  1st  of  September,  1846,  up  to  which  time  T.  was 
not  introduced ;  but  on  24th  July,  1846,  fresh  articles  were  entered 
into ;  for  seven  years  from  Ist  September  then  next,  by  which  a 
retiring  partner  was  to  receive  for  his  interest  and  share  and  good- 
will in  the  business,  the  fair  marketable  value ;  and  Uiese  articles 
were  declared  sulyect  to  the  article  of  the  then  existing  agreement 
as  to  the  admission  of  T.  In  1849  F.  exercised  his  power  of  intro- 
du<^g  T.,  when  there  was  a  memorandum  arranging  a  new  part- 
nership which  was  to  last  until  1860,  which,  however  was  not  to 
affect  the  agreement  of  1846,  except  as  far  as  T's.  interest  was 
concerned.  On  the  29th  of  August,  1858,  two  days  before  the 
term  of  partnership  under  the  agreement  of  1846,  would  have  ter- 
minated, Au  gave  notice  to  dissolve  on  the  following  day.  On  bill 
filed  by  A.  to  have  the  value  of  his  share  and  the  goodwill  ascer- 
tained under  the  articles  of  1846. 

StU  by  the  Master  of  the  Bolls,  and  affirmed  on  appeal  that  A. 
was  not  entitled  te  claim  the  value  of  his  share  of  the  partnership 
or  the  goodwill,  reckoning  the  business  as  continuing,  and  not  as 
terminating  in  1858 ;  and  that  his  rights  only  extended  to  the  two 
days  unexpired,  which  were  of  no  marketable  valne^ 


T.  0.  W. 


Jm$  12,  «/i%  7. 


Baksb  v.  DlAH. 

For  the  purpose  of  taking  bill  %pro*ew^6i9o  against  a  dsltadant 
whom  it  is  impossible  to  serve  and  for  whom  an  i^pearance  had 
been  entered  interrogatories  were  directed  to  bo  filed  and  advertised 
in  the  Oazette,  with  noUce  to  the  defendant  pursuant  to  the  79th 
order  of  May  1845. 

y.  0.  W.  Baxbow  v.  Bakbow.  Jmm  6,  28. 

JurUaction^ManrUd  Woman— 'JReal  Estate. 

A.,  a  married  woman,  by  her  next  friend,  filed  a  bill  to  eaforoe 
the  pexformance  by  her  husband  of  his  covenant  to  surrender  cer- 


tain copyholds  (her  property)  upon  trusts  for  her  benefit,  con- 
tained in  the  settlement  made  upon  her  marriage  during  her 
infkncy.  She  obtained  a  deeree,  direetiag  the  surrender  and  the 
admission  of  the  trustees,  who  were  ordered  to  pay  the  balance  of 
the  rents  to  her,  to  her  separate  use.  Shortly  after  the  decree  the 
the  husband  died,  and  the  usual  order  to  revive  was  obtained  by 
A.,  who  had  reoeived  the  balance  of  the  rents  pursuant  to  the 
decree. 

Seld^  that  A.,  who  by  instituting  the  suit  had  elected  to  adopt 
the  settlement  made  of  her  real  estate,  was  bound  by  such  election, 
and  that  the  Court  had  Jurisdiction  to  compel  her  to  carry  ^e  de- 
cree into  effect. 


M.  B.  OoLi  V.  WiLLAKD.  June  24,  25. 

WUl-'^Sai^faeiion  of  debt  £y  l^wqy. 

Bend  to  seoure  X2000  to  be  paid  to  trtistees  within  three  month* 
after  obligors  decease  for  benefit  of  A.  for  life,  and  over.  The  ob~ 
Ugor,  by  his  w!U  after  directing  payment  of  his  debts,  gave  to  A. 
an  annuity  of  i^OO.— AM;  not  a  satMlMden  ti  A's.  interset  under 
the  bond. 

T.  C.  S.  Thi  Collins  Compant  v.  Bkbvis       June  28,  29. 

JVade-fnark — Cuetom  qf  trade — Foreign  Company — It^unetion. 

An  American  Company,  established  for  the  manufacture  of  Edge- 
tools  and  emploj^ng  a  particular  trade-mark,  filed  their  bill  against 
a  manufheturer  in  Birmingliam,  alleging  that  he  had  been  for  some 
lime  past  In  the  habit  of  making  and  selling  tools  bearinga  fraud- 
ulent imitation  of  their  trade  mark.  The  defendant,  by  his  an- 
swer, admitted  haring  affixed  the  mark  in  qnesUon  to  goods  at  the 
order  of  his  customers :  and  stated  that  it  was  the  ordinary  prac- 
tice in  Birmingham  to  employ  any  mark  ordered  by  respeot^e 
parties,  without  further  inquiry.  He  had  already  submitted  to  an 
injunction.  The  injunction  was  ordered  to  be  continued;  the 
bill  to  be  retained  for  a  year,  with  Uberty  to  the  pluntiflfs  to  estab- 
lish their  right  at  law  in  the  meantime :  the  bill  in  default,  to  be 
dismissed  with  costs ;  otherwise  fVirther  oonrideration  of  all  mat- 
ters reserved. 

Au  alien  may  sue  in  England  to  restrain  the  frandulent  appro- 
priation of  his  trade  mark,  although  tiie  goods  to  which  such 
trade  mark  applies  are  not  ususUy  sold  by  him  in  flngland.. 


V.  C.  S. 


Ckadook  v.  CuAnocK. 


June  21,  22. 


Wm — ConetrueUon — Suceeeehe  kmitatione. 

A  testator  devised  real  estate  to  J.  C.  for  life,  with  remainder 
to  J.  C.'s  second  son  W.  for  life,  remainder  to  the  first  and  oUier 
sons  of  W.  successively  in  tail  male,  and  fbr  defkuH  of  such  issue 
**  to  the  third,  and  all  and  every  other  son  and  sons  of  the  body  of 
the  said  J.  C.  and  the  heirs  mail  of  such  son  and  sons,"  and  in  de- 
fault to  his,  the  testator's,  own  right  heirs  male  for  ever.  W.  died 
without  leaving  issue  male.    J.  C.  had  several  sons. 

ffeld,  that  his  «« third  and  other  son^'  did  net  take  as  tenants  in 
common,  but  snoeessively  as  tenants  in  tail  male. 


y 


V.  C.  K. 


PAun  Y.  Lovionova. 


JiMsSS. 


S^eeificperfonMmee—l>eere0—7^^i0henfint  Mswn. 

When  under  a  decree,  in  a  siut  for  speeffie  perfonnanoe,  there 
is  a  reference  as  to  «  whether  the  vendor  can  make  a  good  titl% 
and  if  so,  when  such  title  was  first  shown,"  the  making  and  shew- 
ing a  good  title  are  intentionally  distinct  matters.  A  vendor  can 
make  a  good  title  where  a  good  title  appears  on  the  face  of  the 
abstract,  and  where  he  is  able  and  willing  to  prove  the  deeds  and 
fsots  alleged  in  the  abstract  The  showing  a  good  title  Is  the  de- 
livery of  the  abstraot,  when  the  vender  is  in  a  eottdition  to  prove 
everything  necessary  to  establish  his  title,  appearing  on  the  fisoe 
of  the  abstract. 

A  contest  as  to  what  species  of  evidence  is  necessary,  and  the  non- 
production  in  the  first  instance  of  the  eridence  ultimately  required 
is  not  such  a  reftisal  to  produce  eridence,  as  that  until  such  eridence 
is  produced  a  vendor  can  be  said  not  to  have  shown  a  good  title. 
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Whate?er  ft  Tender  pats  ufxm  hia  abetntot  he  to  bound  to  proTo 
and  Torif J. 

Where  in  the  contract,  the  irord  "  prodnce"  a  good  title  U  need 
the  vendor  is  only  entitled  to  interest  from  the  daj  on  which  he 
has  Tcrified  the  title. 

A  summons  to  Tary  the  chief  clerk's  certificate,  finding  that  a 
letter  alleging  a  fact  creating  a  good  title ;  and  offering  to  proTO 
it  in  a  short  time,  iras  the  period  of  which  a  good  title  was  first 
shewn,  dismissed  with  costs. 


V*    C   JLa 


PaBSONB  ▼.  COKB. 


June  29, 


WUl — OomtruoH^n^Oift  pointmg  omi  «  m»de  0ftHtpoHU — 

Ademptwn. 

Where  a  testator  derises  property  and  inttr  aHa  certain  mines, 
and  all  debts  doe  at  his  decease  in  respect  of  snch  works,  subject 
to  pay  all  rents,  royalties  and  debts,  due  from  the  concern,  and 
the  better  to  enable  the  devisee  to  carry  on  the  works,  bequeathes 
to  him  £10,000,  the  disposal  by  the  testator  in  his  lifetose  of  such 
property  operates  as  an  adeiiijptio&  of  the  gift  of  the  debts,  but 
not  of  the  £10,000. 

SembU,  where  there  is  a  gift  by  a  testator  of  debts  due  to  him 
sutQect  to  the  payment  of  debts  diue  by  him,  it  is  impossible  to  im- 
pooe  upon  the  legatee  the  obUgatlon  of  payment,  sui^osing  the 
payment  would  exceed  the  receipt. 


V.C.K. 


BoBzvsoH  y.  Woon. 


Jufy  1. 


WiU^Conttruotun^^Vated  int0re§t  tui^te  be  devind^Oift  aver 

to  a  chanty. 

A  testator  gives  all  his  propwty  to  trustees  upon  trust  to  pay 
and  apply  the  rents  of  certain  estates  for  the  maintenance,  &c,  of 
A.  until  21,  and  when  ilhe  attams  21,  upon  trust  to  convey  such 
estates  to  the  use  of  A.  her  heirs  and  assigns  for  ever.  In  case 
she  should  die  under  21,  leaving  lawft^il  issue,  in  trust  fbr  such 
issue  as  tenants  in  common  in  fee ;  bat  in  case  she  should  die  un- 
der 21,  without  leaving  lawful  issue,  then  over  with  an  ultimate 
gift  to  a  charity.  A.  survived  those  in  remainder,  and  died  under 
21,  without  issue,  the  charitable  gift  being  void  under  the  statute 
of  Mortmain. 

Beldj  on  the  authority  of  Dot  v.  Eyre,  6  0.  B.  746,  that  the 
^ft  to  A.  was  divested  by  the  diaritable  gift  over,  although  that 
gift  was  for  all  other  purposes  void. 

REVIEW. 

The  New  Municipal  Makval  ioe  Upfee  Canada,  oontunlne 
Notes  of  Decided  Cases,  and  a  full  Analytical  Index.  Edited 
1>7  BoBua  A.  HABusoNt  B.C JUy  Btmitor  «t  l4»r,  Tovonlo. 
Maclbae  k  Co.,  Publishers. 

We  have  receiyed  from  the  pablishen  e  oapy  of  tlua  most 
VEofal  work,  iMaed  Et  the  close  of  tbe  jear,  Mid  in  ezoel- 
lent  time  to  Eot  as  a  guide  for  those  to  whom  it  is  iosoribed, 
'^The  Municipal  Goanoils  of  Upper  Canada,''  and  their 
seYcral  membersi  in  the  performance  of  the  duties  which  at 
the  oommenoement  of  a  new  year  deTolye  upon  them. 

We  T^;ret  that  our  reference  to  the  work  cannot  now  be 
as  full  as  its  great  and  ^neral  importance  would  call  for, 
our  time  being  very  linuted.  Mr.  Harrison's  well  known 
character  as  an  annotator  is,  however^  of  itself  a  guarantee 
^t  no  labor  has  b^n  spared  in  making  it  a  desideratum 
for  ever^  lawyer  and  member  or  officer  of  a  Municipal 
Council  m  the  Proyince. 

It  contuns  the  new  Munuupal  Act,  22  Yio.  cap.  99, 
carefully  and  extensively  annotated,  together  with  all  the 
Acts  and  parts  of  Acts,  taken  in  chronoumeal  order,  in  any 
way  relating  to  muDicipal  matters,  which  are  to  be  found 
scattered  through  tbe  twenty-two  volumes  of  the  Provincial 
Statutes. 


It  also  contains  the  Bules  of  Court  governing  contested 
Municipal  Bleotions,  and  a  short  but  excellent  Form  of 
By-Law  to  contract  a  debt  by  borrowiAg  money  under  sec. 
222  of  the  new  Act. 

The  Editor^  in  his  prefaoCy  refieis  to  what  he  has  justly 
remarked  in  a  prospectus  to  the  work,  that  ^'the  noiuoiittpfil 
laws  of  Upper  Canada  are  in  in^poitenoe  second  to  nose  of 
Ac  laws  of  the  Province;  tiiat  eveiy  muineipsl  council 
is  a  small  parliament,  possessed  of  extensive  yet  limited 
powers;  and  that  to  ascertain  in  eveiy  case  the  existence 
or  non-existence  of  a  power,  the  nature  of  it,  its  precise 
limit,  and  the  mode  in  which  it  should  be  exercised,  is  the 
object  of  all  who  uq  ua  am  manner  ^MMcnied  ki  tha 
adndnistration  of  munieipal  afidm."  This  being  admitted| 
it  must  also  be  conceded  that  it  is  the  plain  duljr  of  every 
member  and  officer  of  such  a  corporation  to  make  himself 
acquainted  with  the  nature  of  the  laws  by  which  bin  duties 
are  specified  and  regulated. 

The  object  of  the  Manuax  is  to  mske  this  task  compare 
lively  easy,  which,  without  it,  die  CouMBUor  could  not  pro- 
bably aeoomplish  within  his  term  of  office.  He  will  there 
find  the  whole  law  relating  to  his  various  and  important  du- 
ties and  powers,  compressed  in  a  sin^c  and  very  portable 
volume,  instead  of  having  to  search  for  it  through  two-and- 
twenty  large  volumes  of  Uie  QeDeral  Statutes,  with  nothing 
to  guide  lum  by  way  of  note  or  comment. 

It  is  unneceeaary  to  point  out  its  usefulness  to  the  pro- 
fession. We  are  satisfied  that  no  lawyer's  tsUe  (the  book 
is  almost  too  constantly  referred  to  jR>r  his  sMves)  will  b0 
many  days  without  a  copy. 

It  contains  800  pages,  including  the  Index,  and  is  an- 
nounced at  the  ridicmoualy  low  price  of  S2 — a&er  the  Ist 
March  next^  it  will  be  rused  to  $9  per  c^y. — (^Semor 
Ediiar^  L.  J.) 


Tflx  Gbsat  Rbfublic  MowTHiT.    New  York :  Oaksnuth  ft  Co* 

112  and  114,  William  Straet 

The  first  number  of  this  iilostmted  Magmine  is  received* 
As  itB  name  indimitas,  it  is  intensely  Ameriean,  but  as  literar 
tare  belongs  to  no  nation,  and  as  its  literature  appears  to  be 
of  a  hi^  Older,  the  Magasine  -will  be  found  acceptable  to  Ckr 
nadians  as  wall  as  Americans.  In  our  number  lor  November 
were  stated  the  terms  of  subscription,  and  similar  ii 
will  be  found  to-day  in  our  advevtisiag  cobunns. 


A  TanAvmi  on  vsa  Law  or  Svna  nr  AnAcnvmrT  ut  nn 
UMmn  Stavis,  by  C.  D.  Drake  of  St  Louis,  Mis.  Second 
Editiont  revised  acd  enlarged,  with  an  Appendix  containinc 
the  leading  Statoteiy  Provistons  of  the  several  states  and 
tenritoriss  of  the  United  States,  in  ralatmn  te  Suits  by  Attach- 
ment, and  a  treatise  on  Fereism  Attachment  in  the  Lord 
Mayor's  Court  of  London^  byJran  Locke.  Beaton^  Little, 
Brown  ft  Go.    Toronto :  A.  H.  Armour  ft  Co* 

This  work  by  an  American  or  an  American  subject  is  one 
of  peculiar  value  to  the  Canadian  Lawyer,  inasmooh  as  it 
covers  a  branch  of  Jurisprudence  common  to  both  countries, 
and  as  yet  untouched  hj  any  lc«al  writer  of  ability  at  the  Bng- 
lish  bar.  Certain  proviaiona  of  the  Common  Law  Procedure 
Act  of  1854  in  Ens^and,  and  of  our  own  Act  of  1856,  which 
are  oopied  verbatim  mm  them,  opened  out  a  new  remedy  to 
creditors  somewhat  similar  to  the  remedies  given  in  the  Lord 
Mayor's  Court  of  London,  and  enabled  a  creditor  to  attach 
debts  due  to  his  debtor  and  to  recover  the  amount  from  the 
Garnishee,  as  he  is  called.  Tcry  few  oases  on  the  subject  are  to 
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be  met  with  in  the  English  books,  with  the  exception  of  thoee 
decided  under  the  Common  Law  Procedure  Act,  and  to  these 
and  the  cases  decided  in  our  own  Courts  research  is  necessarily 
limited. 

The  law  of  Upper  Canada  in  relation  to  attachment  is  pe- 
culiar. No  similar  general  system  of  attachment  prevails  in 
England,  but  it  is  otherwise  in  the  United  States.  We  re- 
gara,  therefore,  the  book  before  us  as  one  calculated  to  be  of 
tachment  having  long  been  in  force  in  parte  of  the  United  States 
eminent  assistance  to  the  Canadian  practitioner ;  the  law  of  at- 
and  furnishing  a  great  body  of  adjudged  cases  on  the  subject 

Mr.  Drake's  work  is  essentially  American — his  materials  are 
almost  wholly  drawn  from  home  sources,  for  as  he  truly  re- 
marks the  system  is  or  rather  was  peculiarly  their  own — ^but 
he  has  appended  a  valuable  little  Treatise  on  Foreign  Attach- 
ments in  the  Lord  Mayor's  Court  of  London. 

Doubtless  in  any  future  edition  of  the  work  the  author  will 
not  fail  to  embody  the  English  decisions  on  the  Common  Law 
Procedure  Act,  and  the  decisions  in  the  Upper  Canada  Courts, 
which  are  more  numerous  and  occupy  a  larger  field,  he  would 
find  of  great  assistance  in  elucidating  his  suqject. 

Of  the  merits  of  the  work  we  cannot  speak  too  highly — the 
author  has  eone  over  an  unbeaten  track  in  a  veiy  masterly 
manner,  and  has  given  the  whole  law  on  a  very  difficult  sub- 
ject in  a  clear  and  methodical  shape ;  to  both  the  practiUoner 
and  the  Jurist  it  will  be  alike  acceptable. 

We  can  without  hesitation  recommend  it  to  the  Bar  of  Up- 
per Canada.  The  following  is  a  summary  of  the  contents— 
The  origin,  nature  and  objects  of  the  remedy  by  Attachment — 
For  what  cause  of  action  an  Attachment  may  issue-^f  absent, 
absconding,  concealed,  and  non  Resident  Debtors,  and  debtors 
removing  or  fraudulently  disposing  of  their  property — Of  the 
liability  of  Corporations  and  Uepresentative  persons  to  be  sued 
by  Attachment — Of  the  affidavit  tor  obtaining  an  Attachment — 
df  Attachment  bonds — Execution  and  Return  of  an  Attachment 
— Effect  and  Office  of  an  Attachment — Attachment  of  Real 
Estate — Attachment  of  Personal  Property-— Of  simultaneous, 
successive,  conflicting  and  fraudulent  Attachments — Custody 
of  Attached  Property — Of  Bail  and  Delivery  Bonds — ^Bailment 
of  Attached  Property — Of  Attachments  improvidently  issued 
— Of  the  Dissolution  of  an  Attachment — Of  Notice  to  absent 
Defendants — Of  Garnishment  generally — ^Who  mi^  be  sub- 
jected to  Garnishment — ^Whatpersonal  property  in  Garnishee's 
hands  will  make  him  liable — What  possession  of  Personal  pro- 

EBrty  by  a  Garnishee  will  make  him  liable — ^What  Garnishee's 
iabili^  as  aflected  by  the  capacity  in  which  he  holds  the  De- 
fendant's property — The  Garnishee's  liabilitjr  as  affected  by 
previous  Contracts,  &c. — The  Garnishee's  liability  as  affected 
Dy  a  previous  Assisnmenty  &o. — The  Garnishee's  liability  as 
a  Debtor  of  the  Derandant,  &c. — The  Garnishee's  liabili^  as 
affected  by  time,  Ac. — The  (Garnishee's  liability  as  affected  by 
his  having  Co-debtors,  &o, — The  Garnishee's  liability  as  a 
party  to  a  promissory  note — The  Garnishee's  liability  as  af- 
lected by  pre-existing  contracts,  &c — ^The  Garnishee's  liability 
as  aiSeoted  br  Fraud  of  Defendant,  &o. — ^The  Garnishee's  lia- 
bility as  arocted  by  Equitable  Assignment  of  the  debt---The 
Cbmishee's  liability  as  affisoted  by  proceedings  against  him  by 
Defendant— Of  the  answer  of  the  Garnishee— Extent  of  the 
Ghimishee's  liability  as  to  amount,  time,  &c. — Of  Garnishee's 
right  of  defence — Of  Garnishee's  relation  to  the  main  action — 
Wnere  Attachment  is  a  Defence,  ito, — Of  action  for  Malicious 
Attachment. 

Hie  stvle  in  which  the  book  is  got  up  does  great  credit  to 
thoee  eminent  Law  Publishers,  Messrs.  Little,  Brown  &  Co.  of 
Boston.  Indeed  in  tvpographic  execution  the  book  (which  con- 
tains over  700  pages)  is  equal  to  any  English  work  of  the  kind. 
The  book  may  be  had  of  Messrs.  Armour  &  Co.»  Toronto. 


The  Rbpokt  or  thi  Cnin  Supbrintsndsnt  or  Schools  for 
1857  received,  and  will  be  reviewed  in  our  next. 


RxpRiKTs  or  THI  Bkxtish  Reviews.   By  Leonard  Scott  &  Co., 

New  York. 

It  is  only  necessary  to  name  the  British  Reviews — ^the  Lorir 
don  QttarUrly,  the  Edinburgh,  the  North  British,  and  the 
Westminster  Beinew,  and  Blackwood^ s  Magazine-^Ui  explain  to 
the  reader  the  treasures  which  may  be  cheaply  had  upon 
application  to  Leonard  Scott  k  Co.  These  Reviews,  without 
which  no  man  with  any  pretence  to  learning  will  remun, 
may  be  had  of  the  New  York  publishers  at  less  than  one  half 
the  cost  of  the  English  editions.  In  appearance  the^Amerioan 
reprints  are,  if  anything,  superior  to  the  English  editions ; 
and,  owing  to  an  arrangement  for  advance  sheets,  entered 
into  by  L^nard  Scott  &  Oo.  with  the  English  publishers,  are 
to  be  obtained  quite  as  soon  if  not  sooner  than^  the  English 
copies.  For  further  information  attention  is  directed  to.oor 
advertising  columns. 

APPOINTMENTS   TO  OFFICE,  AC. 

JUD0B8.. 

OSOBOB  ALIZANDBR  PHILLP0TT8,  of  Onooda  Hall,  ItqniTO,  BuTlrtar«t- 
Iaw,  to  to  Junior  Jiid0»or  tbe  Uaitod  OoonttMor  York  and  PtoL— (l)«amb« 
24,1868.) 

BaOORDEB& 

JOHN  EDWARD  START,  oTOH^mde  Hall,  E«iiilra,  ]lanrUter«t-Uw,  to  be  Swor- 

der  of  the  dtj  of  HamiltoiL~<aaaetted  Daoeoiber  4, 1868.) 
ARCHIBALD  J.  MACDONELL,  of  OsKOodeHall,  ¥mvata9,  Barrtet«r«t>Uw,  to  be 

R«9order  of  tbe  dty  of  KlDcrtoii.^tiaieMed  Deombar  11, 186S.) 

QUKRITB  OOUNSSL. 

JOHN  DUOOAN,  of  Oa^Mde  Hall,  BMivira,  BantolH^«»-Law,  to  be  om  of  Btar 

M^eatj*a  Oonnael  Learned  In  the  Law,  In  Upper  Oanada. 
STEPHEN  BUELL  RICHARDS,  the  Younger,  of  Oagoode  HaU,  to  be  one  of  Her 
M^Jeety**  Oonnael  Learned  In  the  Law,  la  Upper  Canada. 


THOMAS  OALT,  BK|vlia,  of  Oegoode  Hall,  to'&e  ooa  of  H«>  lUMj^  .Cominl 

Learned  In  the  Law,  In  iTpper  Omad^. 
DAVID  BREAKENEIDOE  READ,  HBqnlr^  of  Oagoode  HaU,  to  be  one  of  Her 

imeetT^  OooBiel  Laaraed  tn  the  Law,  In  Upper  Oanada  F-<Qaaetted  Deoanber 

9L  1868.) 

NOTARIES  FUBLia 

JOHN  EDWARD  McKENNA,  of  thedty  of  Hamilton,  EeqnlN^  AttoriMf-eit-Law, 

to  be  a  Notary  Public  In  Upper  Canada. 
ROBERT  BALHER,  of  OakirUle,  Beqnlre,  to  be  a  Notary  PnbUe  In  Upper  Omada. 

— (Q«>*^<«1  Deeember  4, 1868.) 
JOHN  F.  McCUAia,ofthedtyof  HainUtoB,aiiiviri^tobeaNotoryPabUcift 

Uiwer  Canada. 
WILLIAM  UVINOSTON,  of  Delawara,  Bi9«i>%  to  ba  a  Notery  PoMlo  Is  Upper 


OaBada.-<Oaaetled  Deeaaaber  11, 1866.) 
RICHARD  B.  BERNARD,  of  Barrle,  Beqnlre,  Barrletor«i-Law,  to  be  a  Notary 
Public  in  Upper  Oanada^Gaiatted  Deoambar  94, 1868.) 

SHSRIfFS. 

GBOROB  CRAWFORD  MoKINDBEY,  BB4ulrB»  to  ba  Sheriff  of  the  Oouty  of 
Helton.— (eaaettod  December  94, 18S8.) 

CORONERS. 

OOUK  MCDONALD,  BBqnhe»lfJ>.,AMMtatoOoroiMrftir  the  United  Oofontifli  of 

Stormont,  Dundee  and  Olengany. 
JOHN  8WEETLAND,  Bequira^  MJ).,  Aiaodato  Ooroner  Ibr  the  United  Oovntlae 

of  Lanark  and  Renfh«w. 
CHARLES  W.  JENKINS,  Saquire,  Aaaodato  OKoner  Ibr  the  United  Oonntlei  of 

Lennox  and  Addington.— <3aaetted  Deeember  11, 1868.) 
WILLIAM  PECK,  Beiinlre»AiBOoiato  Coroner  ibr  the  Cbonty  of  Prince  Bdwaid. 
-<Gaietted  Deoambar  94»  1868.) 

SPBCIAL_C0MMISI0NSR8. 

WILLIAM  HENRY  MORGAN.  Eaoulre,  to  be  a  Cammlaaloner,  under  the  aereral 
Acta  ibr  the  protection  of  Inmaa  Landeln  Upper  OuMda,  Ihim  traepaaa  and  In- 
Jaty.--<Qaaetted  Deoamber4»  1868.) 

REGISTRARS. 

MARSHALL  PERRY  ROBUN,  Aquire,  to  be  Reglftrar  of  the  United  Ooontlea 

of  Lennox  and  ^ddlw^gt^w  ,r— (flaaetted  December  4, 18S8.) 
EDWIN  LARWILL»  Bequlre,  to  be  BMletrar  of  the  County  of  Kent,  in  theroom 

and  etead  of  Alexander  Aakln,  Baqvfre,  ledgned. 
WILLLAM  CHARLES  LYONGILL»  Eoqnlre,  tobeRegMnrtethadltyof  Loo- 

don^Gaaettod  Deeember  11, 1868.) 
The  Honorable  JOSEPH  CURRAN  MORRISON,  to  be  Begiatrar  of  the  Cityef 

Torontow~<Gaaetted  December  94, 1868.) 

-^1—1    -^ 1 — I — r  ■ -— I ■■  -  ■  ■■■  ■- ~~^ 

TO    CORRESPON D gNTS. 


J.  BinrwooD— 4mder  **  DiTidon 
—and  MiOBAXLMmB— 


HIa  Honor  Junoi  Oamfbul— Ono 
Courte." 

W.  D.  MACxnnroaa— C.  P.  MoOitxbn— A 
under  **  General  Corraapondeneeb" 

Letter  on  Divldon  matter,  ftom  a 
reqneited  to  send  copy. 


writer— name  Ibrgotton    iiildaMi    wilier 


1859.1 


LAW    JOURNAL. 


25 


DIARY    FOR    FEBRUARY 


1.  TaMday.... 

S.  WedoMday 
C  Satardaj.. 
8.  BUNDAY.. 

7.  Monday  ». 

8.  ToMday ... 

IL  Friday 

12.  Satarday... 

18.  BUNDAT... 

14.  Monday  ... 

15.  Tuesday  ... 
It.  Wednaaday 
17.  Tharaday.. 

19.  Saturday... 
90.  BUNDAY... 
22.  ToMdi^... 

98l  Saturday... 
S7.  SUNDAY.. 


Ohan«ery  Kxamlnatlon  Term,  Toroiito  k  Ooboarg,  eomnMfBoas 
Last  day  for  notico  of  ExainiDatlon  Cbatbam  A  Kingston. 

Gbanoery  XxamlnatloD  Term,  Qodarieh  eommenoes. 

Chanoery  JBxamlnatloa  Tenn,  Oobonrg  and  Qodorlch,  ends. 

Uh  Simdasf  after  Bptphany, 

HiLABT  TuM  beglna. 

Ghanoary  Sx.  Tenn,  London  k  BeneriUa  eom.  Last  day  flv 
notloe  of  BzaminaUon,  Niagara  and  Brockyille. 

Pftper  Day,  Q.  B. 

Laat  day  tat  senrlea  of  Writ  County  Gowt    Paper  Day,  G.  P. 

Uh  Sunday  afttr  Bpiphany. 

Paper  Day,  Q.  B. 

Qhanoery  Sziunination  Term,  Ohatham  k  Klngrton,  oommaioes. 

Plipar  Day,  Q.  B. 

Paper  Day,  0.  P. 

HiLanT  Term  endAOhaneeiy  Xz.  Tem,  Ohatham  k  Kingaton  endi 

Sepluagaima, 

QianoBry  Sx.  Term,  Niagara  A  BrookriUo,  com.  Lant  day  Ibr  no- 
tice of  Kx.  Barrie  A  Oomwali.   Laat  d.  for  decL  Ibr  Go.  Court 

Ohanoary  Kiamlnatlon  Tenn,  Niagara  and  BrookTille,  eada. 

SoBOQulmcu 

**  TO  OOKBESPONDBNTS."— Ae  LaH  Bigt, 


IMPOETANT  BU8INBS8  NOTIOB. 

Ptnom  inddded  to  (he  Pnpridort  ofthU  Jowmal  are  requated  to  remember  that 
mUmirpaddmaeeomtiiahaeehemptaoeiiHthehmndM^  Metir$. Bitim 4 Ardaghy 
AUomqft,  Barrie,  for  cUledion;  and  that  only  a  prompt  remittance  to  them  will 


U  it  vaithgrtat  rduetanee  that  the  ProprieUrrt  hace  adopted  thit  couru;  but  they 
heax  been  eompeOed  to  do  wo  in  order  to  e$uMe  them  to  meet  their  currant  eiriieMef, 
tohich  are  very  heavy. 

I/mo  that  the  ue^fwlneet  qf  the  Jammal  It  togenenMy  ndmWed,  U  wotdd  not  be  mm- 
reoManaUe  to  expect  that  the  Profeuion  and  Ojgieen  qf  the  Otmrte  would  aeoord  it  a 
UberoX  eupparij  instead  i^aUemng  ihtmmliet*  to  be  mod  for  their  ndueryptione. 

'  ■'  i    . 

FEBRUARY.    1859. 

THE  LAW  JOURNAL  AND  THB  PROFESSION. 

It  is  with  unfeigned  pleasare  we  annonnce  the  fact  that 
day  by  day  the  Lata  Jaum€U  is  more  and  more  acquiring 
the  confidence  and  support  of  the  legal  profession. 

When  first  the  Journal  was  commenced  in  Barrie, 
it  was  looked  upon  by  the  profession  as  an  organ  for  the 
local  OourtSy  and  nothing  more.  The  place  of  publication 
rather  favored  the  idea  than  otherwise;  and  this,  added  to 
tlie  prominence  then  giyen  to  Division  Court  matter,  no 
doubt  waa  the  origin  of  the  prejudice. 

When  in  1867  the  {rfaoe  of  publication  waa  changed  from 
Barrie  to  Toronto,  and  an  increase  made  in  the  Editorial 
staff,  we  explained  to  the  profession  that  we  were  as  much 
their  organ,  aa  that  of  any  other  body  of  men  engaged  in 
the  administration  of  juatice  in  Upper  Canada;  we  offered 
them,  as  a  guarantee  in  confirmation  of  our  statement,  the 
name  of  a  gentleman  who  had  even  then  made  himself 
known  hi  and  wide  as  an  able  and  industrious  law  writer. 
We,  in  addition,  considerably  enlarged  the  size  of  the  paper, 
and  carried  into  effect  a  new  arrangement  of  its  contents, 
so  as  to  display  to  the  best  advantage  the  varied  subjects 
from  time  to  time  appearing  in  its  columns. 

All  this  we  did  without  curtailing  the  privileges  of  any 
one  class  of  subscribers.  We  explained  that  from  Clerks 
and  Bailiffii  of  Division  Courts  we  received  a  large  support; 


that  without  their  support  we  could  not  successfully  conduct 
the  Journal;  and  that  to  hold  that  support,  there  must  be 
as  before,  a  fair  proportion  of  matter  of  interest  to  them« 
So  from  Municipal  Councils  we  derived  support  of  a  gradu* 
ally  increasing  description,  which  it  was  our  interest  to 
encourage,  and  which,  with  some  effect,  we  are  glad  to 
acknowledge  we  have  encouraged.  So  from  Magistrates 
and  Coroners  we  expected  a  certain  support,  in  which  we 
have  not  alU^ther  been  unsuccessful.  To  furnish  infor- 
mation of  a  practical  kind  for  all  these  different  classes  of 
readers,  has  ever  been,  and  in  all  probability  shall  ever  be 
a  leading  object  in  the  management  of  the  paper. 

Bat  while  doing  so,  we  never  have  lost  sight  of  the  fiict 
(and  do  not  intend  to  do  so)  that  a  general  support  from 
the  legal  profession  is  much  to  be  desired,  and  that  to  ac« 
quire  their  support,  the  Law  Journal  must  be  made  worthy 
of  their  patroni^.  The  more  we  considered  the  prejudice 
against  the  Journal  borne  by  many  of  that  class  of  its 
readers,  the  more  we  strove  to  undeceive  them,  and  at  length 
our  labors  have  in  this,  as  in  other  directions,  produced 
good  fruit. 

Since  Mr.  Harrison  became  connected  with  the  Law 
Journal  as  an  Editor,  it  has,  we  know,  risen  much  in  the 
esteem  of  the  profession ;  and  the  letters  which  we  have 
from  time  to  time  received  in  testimony  of  this  belief,  have 
been  veiy  gratifying  to  us. 


PROFESSIONAL  DISTINqXIONS. 

In  our  January  number  appeared  the  names  of  four  new 
Queen's  Counsel.  We  do  not  notice  the  fact  to  animadvert 
upon  it  in  terms  of  dispnuse  (for  we  believe  each  of  the  gen- 
tlemen appointed  deserves  the  distinction),  but  to  make  it 
the  occasion  of  some  remarks  on  the  dignity  conferred.  It  is 
in  our  opinion  only  proper  that  in  the  profession  of  the  law 
there  should  be  distuictions  for  men  of  mark.  The  effect 
of  such  is  to  encourage  a  laudable  spirit  of  emulation,  and 
proportionably  to  ekvate  the  standard  of  the  profession. 

From  the  earliest  times,  distinctions  of  some  kind  have 
in  England  prevailed  among  counsel  in  the  several  courts. 
The  distinctions,  to  be  at  all  prized,  must  be  given  only  to 
worthy  objeotSy  and  confined  within  reasonable  bounds; 
and  when  they  carry  with  them  privileges  of  pre-audience, 
or  such  like,  they  should  not  be  so  fiequently  conferred  as 
to  prejudice  the  rights  of  suitors. 

In  England,  the  greatest  distinction  which  could  be 
conferred  upon  a  barrister,  was  that  of  the  coif,  or  of  being 
made  a  seijeant.  Barristers  were  styled  apprenticti  ad 
legem,  or  mere  learners;  whereas  Serjeants,  or  barristers  of 
sixteen  years'  standing,,  were  oalled  servientes  ad  legem. 
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Coke,  in  his  usual  quaint  style,  says  that  counsel  were  called 
because  of  their  good  service  to  the  commonwealth,  and  of 
their  sound  advice  in  law ;  and  as  in  ancient  times  they 
that  preserved  and  kept  the  peace  were  called  iervientes 
pacts  or  ad  pacem,  so  these  men  are  called  servtenUs  Ugit 
or  ad  kgem,  &c. 

Serjeants  were  created  by  writ  from  the  monarch,  the 
fountain  of  honor,  and  were  called  to  the  degree  with 
great  solemnity.  There  were,  as  Coke  says,  **  the  hood, 
robes,  coif,  and  other  significant  ornaments;  the  great 
and  sumptuous  feast  they  made;  the  rings  of  gold  they 
gave,  their  attendants  and  other  great  and  honorable 
ceremonies/'  So  high  was  the  honor,  and  so  great  the 
dignity,  that  the  Judges  of  the  courts  of  Westminster  were 
always  admitted  into  the  order  before  being  advanced  to 
the  bench.  In  the  Reports  we  often  read  that  Mr.  A.  B. 
succeeded  the  late  Mr.  Justice  C.  D.,  and  was  called  to  the 
degree  of  the  coif,  and  gave  rings  with  the  motto,  ^^Tutda 
legum/^  or  some  such  motto,  and  shortly  afterwards 
received  the  honor  of  knighthood,  &c. 

Seijeants  had  their  court,  in  which  they  enjoyed  a  mono- 
poly of  business,  and  that  court  was  the  Common  Pleas.  So 
had  King's  Counsel  great  privileges  in  the  King's  Bench; 
so  had  fiscal  advocates  in  the  Exchequer.  But  of  these 
reliques  of  the  past,  little  more  now  renudns  than  the  names. 
The  utilitarian  system  of  modern  days  has  levelled  many  of 
the  honors  and  dignities  of  the  legal  profession,  as  well  as 
mere  titles  of  distinction  in  other  professions. 

As  early  as  1829,  an  agitation  was  commenced  to  throw 
open  the  Court  of  Common  Pleas  to  the  bar  generally.  It 
was  continued  with  litUe  intermission  for  five  years.  At 
length  the  monarch  yielded,  and  issued  a  warrant  for  the 
purpose  of  accomplishing  the  object  of  the  agitation.  The 
warrant,  which  was  under  the  hand  of  the  King  (Wm.  lY.), 
recited  that  it  had  been  represented  to  him  that  it  would 
tend  to  the  general  despatch  of  business  then  pending  in 
the  courts  of  common  law  at  Westminster,  if  the  right  of 
counsel  to  practise,  plead  and  be  heard  was  extended 
equally  to  all  the  Courts,  but  that  such  object  could  not  be 
attained  so  long  as  the  serjeants-at-law  had  the  exclusive 
privilege  of  practising,  pleading,  and  audience,  during  term 
time.  It  then  proceeded  to  direct  that  the  right  so  to  do 
should;  from  a  isy  named,  cease  to  be  exercised  exclusively 
by  the  serjeants-at-law,  and  that  upoii  and  from  that  day 
counsel  learned  in  the  law  and  all  other  barristers-at-law 
might,  according  to  their  respective  rank  and  seniority, 
have  and  exercise  equal  right  and  privilege  of  practising, 
pleading  and  audience  in  the  Court  of  Common  Pleas  with 
serjeants-at-law.  The  warrant  is  published  at  length  in 
10  Bing.  571,  and  maj  be  there  more  fully  consulted  by 
the  curious. 


Of  course  the  Serjeants  were  not  thus  to  be  vanquished. 
They  determined  that  if  they  were  to  die,  they  should  die 
fighting  in  defence  of  their  ancient  privilege.  The  first 
thing  they  did  was  to  petition  the  Queen  in  Privy  Council 
against  the  act  of  Lord  Brougham,  for  he  was  without  doubt 
the  adviser  of  the  whole  proceeding.  They  alleged  that 
the  warrant  was  illegal,  for  several  reasons,  among  others 
that  it  bore  only  the  sign  manual  of  the  Sovereign,  sealed 
with  no  seal  or  signet,  and  countersigned  by  no  public 
officer.  They  also  contended  that  the  warrant  was  illegal 
inasmuch  as  it  purported  to  alter  the  constitution  and 
practice  of  one  of  the  superior  ooorts  of  justice  by  the 
authority  of  the  Crown  alone,  and  that  the  prescriptive 
privileges  of  the  seijeants-at-law  could  not  be  abrogated 
by  any  authority  except  that  of  an  act  of  Parliament. 

Counsel  were  heard  in  support  of  the  petition,  and  upon 
the  argument  it  was  suggested  by  Chief  Justice  Tindal, 
then  a  member  of  the  Privy  Council,  that  as  the  Judges  of 
the  different  courts  had  a  disoretion  to  hear  whom  they 
pleased,  the  Judges  of  die  Common  Pleas  might  throw 
open  that  court  to  the  bar  in  general,  without  an  oidmr 
from  the  Crown. 

No  decision  having  been  pronounced  by  the  Privy 
Council,  the  Serjeants,  in  1840,  moved  the  Court  of 
Common  Pleas  to  be  restored  to  their  exclusive  right  to 
practise.*  The  court  held  that  from  time  immemorial 
sei^jeants  enjoyed  the  exolnaive  privikge  of  pmotising, 
pleading  and  audience  in  the  court;  that  immemorial 
enjoyment  b  the  most  solid  of  all  titles;  that  a  waa> 
rant  of  the  Crown  could  no  more  deprive  the  seij^nt 
who  holds  an  immemorial  ofice  of  the  benefits  and  privi- 
leges which  bdong  to  it,  than  it  oould  alter  the  adminiatn* 
tion  of  the  law  within  the  oourt  itself;  and  iheiefoi^,  m 
conclusion,  held  that  the  right  of  the  seijeants  to  the  sole 
and  exclusive  privilege  daimed  by  them  was  still  in  exis^ 
tence,  notwithstanding  the  King's  warrant;  and  added, 
that  in  the  due  course  tjS  administsiing  justice,  they  (the 
oourt)  fek  titemselves  bonnd  to  allow  the  tight  still  to  be 
exorcised.  The  judgment  ia  reported  at  length  in  6  Bi^g. 
N.  0.  236,  and  will  to  the  onrious  lepaj  a  perusal. 

The  decision  was  received  with  anything  but  satisfaction 
by  the  profession  not  of  the  degree  of  the  coif.  During  the 
delivery  of  the  judgment  a  furious  tempest  prevuled.  It 
shook  the  fiibric  of  Westminster  Hall,  and  nearly  burst  open 
the  windows  and  doors  of  the  Court  of  Common  Pleas. 
This  is  fkithfully  recorded  by  Bingham,  in  a  note  to  the 
case,  and  was  looked  upon  by  many  of  the  profession  as  a 
warning  which  might  well  appal  the  stoutest  members  of 
the  court.  For  five  years  more  the  agitation  was  continued, 
and  at  length  ended  in  an  act  of  Parliament,  which  granted 
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fdl   the    privileges    that  the  profesaion    so    strenaeoBlj 
demanded;  apd  the  Serjeants  so  ^toatlj  denied. 

On  the  18th  Angnst,  1846,  an  aet  was  passed,  intitaled, 
^^An  Aot  to  extend  to  all  Barristera  practising  in  the 
Saperior  Courts  at  Westmsnster^the  privileges  of  Seijeanto- 
at-Law  in  the  Court  of  OommoB  Pleaa/^  It  recites  that  it 
would  tend  to  ^e  more  equal  distrihution  and  to  the  conse- 
quent despatch  of  husiness  in  the  superior  courts  of  common 
law  at  Westminster,  and  would  at  the  same  time  be  greatly 
for  the  benefit  of  the  public  to  have  the  right  of  banisters 
at  taw  to  practise,  plead,  and  to  be  heard,  extended  equally 
to  all  the  courts;  and  enacted,  as  in  the  warrant,  that  after 
the  paasing  of  the  act,  all  barristers  at  law,  according  to 
their  respective  rank  and  seniority,  might  have  and  exercise 
equal  rights  and  privileges  of  practising,  pleading  and 
audience  in  the  Court  of  Common  Pleas  at  Westminster, 
with  Be«|eaat8-at-law.    (9  &  10  Tie.  ci^.  54.) 

The  title  of  seijeant-at-law  as  a  title  of  distinotion, 
iikough  shorn  of  some  of  its  privileges,  atili  exists.  It  has 
never  been  introduced  into  this  province.  The  well  under- 
etood  rule  of  sixteen  years'  standing  at  the  bar  as  a  quali- 
fication may  at  firet  have  opiated  against  its  being  con- 
ferred in  a  new  country  like  Canada,  wherein  at  one  time 
barristers  were  made  barristers  by  license  of  the  Oovemor, 
and  without  any  previous  study.  Whether  this  was  ilie  rea- 
8on  or  not,  of  course,  is  only  matter  of  surmise.  Whatever 
the  reason  was,  it  is  certain  that  it  did  not  operate  against 
the  creation  of  King's  Counsel.  The  creation  of  a  Court  of 
King's  Bench  was  in  time  followed  by  the  creation  of 
King's  Counsel,  an  honor  which  has  been  conferred  both 
before  and  educe  the  union  of  the  provinces. 

At  one  time,  in  England,  the  power  to  create  Queen's 
Counsel  was  greatly  abused.  It  was  said,  in  1842,  with 
allusion  to  the  great  increase  of  the  peerage,  that  it  was  no 
longer  gentlemanly  to  be  a  Peer,  and  that  upon  the  same 
principle  it  was  no  longer  a  distinction  to  be  a  Queen's 
Counsel,  for  they  were  made  in  batohes,  less  for  what  they 
had  done  than  for  what  they  were  expected  to  do.  Lord 
Abinger,  as  able  an  advocate  as  ever  addressed  a  jury,  did 
not  receive  a  silk  gown  until  he  was  of  twenty-five  years 
standing.  In  his  time,  the  appointment  was  given  as  an 
honor  and  accepted  as  such.  But  with  niultiplication  came 
deterioration  3  and  finally  Punch  interfered,  and  repre- 
sented the  Lord  Chancellor  caricatured  as  baking  Queen's 
Counsel,  as  Napoleon  had  been  previously  caricatured,  by 
Oilray,  baking  kings  and  queens — of  ginger  bread. 

In  Upper  Canada,  in  1841,  when  Mr.  Draper  was  Attor- 
ney Qencral,  two  Queen's  Counsel  were  created.  In  the 
year  following,  he  still  being  Att'^rney  Gkneral,  five  more 
were  created.    In  1845,  one  was  created ;  and,  in  1846, 


no  less  than  five  additional.  All  these,  thirteen  in  number, 
we  believe  owe  their  parentage  to  Mr.  Draper.  Next,  the 
late  Mr.  Baldwin  tried  his  hand.  In  1848,  he  created  one. 
In  1849,  one;  and,  in  1850,  no  less  than  nine;  making  for 
him  no  less  than  eleven.  In  1851,  he  retired  from  power 
and  was  succeeded  by  Mr.  Richards,  who  appears  to  have 
been  content  without  the  achievement  of  success  in  this 
line.  Next  we  had  Mr.  Ross,  who  commenced  his  career 
by  the  appointment  of  three,  which  having  done  he  ceased. 
And  last  we  have  Mr.  Macdonald,  who,  in  1855,  created 
one;  in  1856,  twelve;  and,  in  1858,  four  more;  making 
in  all  seventeen. 

We  must  do  Mr.  Macdonald  justice,  and  say  that  his 
appointments  have  ever  been  for  merit  regardless  of  poli- 
tics. In  his  first  bateh,  he  with  the  greatest  magnanimity 
appointed  two  gentlemen  who  at  the  time  were,  his  violent 
opponents  in  the  Legislative  Assembly,  but  who  were  by 
stending  and  ability  in  the  profession  deservedly  entitled 
to  the  honor. 

We  trust  that  the  day  will  never  come  when  a  member 
of  the  profession,  to  attain  this  or  any  other  distinction, 
must  either  be  a  political  partizan  or  a  cringing  parasite. 
If  the  day  should  come,  then  that  which  is  now  an  honor 
will  be  a  disgrace,  worthy  of  the  acceptance  only  of  bad  men. 

The  Queen's  Counsel  has  his  privilege  and  his  disability. 
The  privilege  U  that  of  pre-audience  in  the  courts ;  and  Uie 
disability  is  that  of  being  unable  to  accept  a  retainer  in  any 
cause,  civil  or  criminal,  against  the  Crown,  without  special 
license — ^a  license  which  is  never  refused.  It  is  said  by 
some,  that  as  the  Judges  take  judicial  notice  of  the  stand- 
ing of  a  barrister  who  is  a  Queen's  Counsel,  they  should  at 
the  same  time  take  judicial  notice  of  the  fact  whenever  a 
Queen's  Counsel  appears  against  the  Crown,  and  ask  for 
his  license  so  to  do.  Be  this  as  it  may,  Queen's  Counsel 
have  in  our  courts  appeared  against  the  Crown,  without 
having  a  license  and  without  being  asked  for  one.  The 
Judges  of  course  know  best  what  is  proper  and  necessazj 
to  be  done  on  such  occasions. 


CONVEYANCING  FEES. 

There  are  men,  both  in  and  out  of  the  legal  profeiisioa, 
who  argue  that  a  lavryer  should  be  free  to  ohaige  as  much 
or  as  little  as  he  pleases  for  his  services. 

Persons  of  this  opinion  assert  that  the  law  of  competition 
would  work  aa  well  in  the  case  of  the  legal  as  the  medical 
or  any  other  profession  or  trade,  and  that  the  man  who 
would  do  his  work  best  and  charge  least  would  be  sure  to 
succeed. 

We  confess  we  have  not  been  able  to  bring  ourselves  to 
this  opinion.    Lawyers  uow  can  chaige  as  little  as  they 
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please,  bat  are  reBtrained  when  they  attempt  to  charge  more 
than  that  which  the  law  has  fixed  as  a  fair  compensation 
for  their  professional  skill  and  services.  Of  this  the  public 
at  least  have  no  right  to  eomplain.  A  complaint,  if  from 
any  quarter^  ought  to  come  from  the  profession ;  and  we 
belieye  we  know  the  profession  silfficiently  to  state  that  a 
complaint  from  them  is  not  likely  to  come. 

If  lawyers  are  in  any  respect  to  be  compared,  in  the  great 
machinery  of  life,  to  tradesmen^  they  will  on  the  score  of 
liberality  stand  the  comparison.  We  have  known  barris- 
ters time  and  again  to  give  advice  gratuitously,  and  seldom 
have  known  a  tailor  to  give  a  coat  for  nothing,  or  even  a 
grocer,  a  pound  of  sugar.  Cavilers  will  answer  that  the 
analogy  is  not  complete,  for  that  the  advice  of  the  lawyer 
costs  him  nothing,  whereas  the  tailor  buys  his  cloth  and 
the  grocer  his  hogshead  of  sugar. 

But  is  it  BO  f  Does  it  cost  a  man  nothing  to  make  him- 
self competent  to  give  sound  legal  advice  ?  Does  it  cost 
nothing  to  devote  oneself  for  years,  without  fee  or  reward, 
to  the  study  of  the  law,  in  the  acquisition  of  a  knowledge 
of  the  laws  ?  Does  it  cost  nothing  to  procure  an  expensive 
library,  without  which,  in  the  present  state  of  legal  science, 
it  is  impossible  for  a  man  to  advise  according  to  law  7 
Here  is  the  &llacy.  The  kwyer's  knowledge  is  his  stock 
in  trade,  quite  as  much  as  the  cloth  and  the  silk  of  the 
tailor  and  the  tea  and  the  sugar  of  the  grocer.  It  is  a 
stock  in  trade  which  costs  more  than  any  commodity  of  an 
ordinary  tradesman,  and  must  therefore  be  sold  at  what 
appears  to  be  a  higher  price. 

Those  who  know  little  or  nothing  of  the  labor  undergone 
by  a  man  to  make  himself  a  good  lawyer  think  that  because 
his  advice  is  given,  as  it  maybe,  off  hand  and  in  few  words, 
it  ought  to  cost  little  or  nothing.  Such  persons  would  pay 
for  opinions  by  the  folio  and  for  oral  advice  by  the  hour. 

The  tradesman,  who  shuts  up  his  store,  goes  to  his  fire- 
side relieved  of  the  cares  of  the  day  and  free  till  another 
day  b^ns.  The  lawyer  in  good  practice  leaves  his  office 
and  goes  home  to  work — to  work,  if  anything,  more  assidu- 
ously than  in  his  ofiloe.  For  the  real  lawyer  there  is 
scarce  any  rehuuition;  but  because  the  public  do  not  see 
him  toiling  by  his  midnight  lamp  while  others  carouse  and 
enjoy  themselves,  the  kwyer's  life  is  said  to  be  an  easy  one 
and  his  profession  is  envied. 

His  life  is,  without  exaggeration,  a  life  of  toil — of  patient 
industry.  He  from  day  to  day  acquires  knowledge,  as  the 
bee  does  honey,  by  unflagging  industry.  The  older  he 
grows,  if  faithful  to  his  profession,  the  paore  are  his  services 
or  his  advice  in  value.  To  knowledge  he  adds  experience, 
both  of  which  increase,  as  does  his  library,  at  a  heavy  outlay. 

Then  why  not  allow  him  to  charge  as  he  pleases  ?  Be- 
cause the  profession  is  mare  than  a  trade.     A  tariff  of  fees. 


while  it  protects  the  public  from  the  exactions  of  unscrv. 
pulous  lawyers,  also  protects  the  profession  from  the  mwr 
conduct  of  the  same  class  of  persons — ^it  preyenta  the  low 
and  the  cunning  outbidding  the  learned  and  the  respect- 
able— ^it  prevents  the  neoessity  for  a  resort  to  sham  adver- 
tisiiig  and  the  many  tricks  of  a  trade. 

A  tariff  too  is  a  scale  of  charges  fixed  by  the  Judge»— 
by  men  who  have  gone  through  the  wear  and  tear  of  the 
profession,  and  who  know  therefore  the  value  of  the  com- 
modity which  by  tariff  they  regulate.  This  in  itself  is  a 
great  protection  to  the  public,  as  well  aa  a  safeguard  of 
professional  etiquette. 

Upon  the  whole,  we  are  now  as  much  as  ever  in  figtvor  of 
a  tariff  of  fees  fi>r  professional  services.  We  think  the  rule 
a  good  one  and  one  that  ought  to  be  and  will  be  preserved. 
And  more,  we  think  it  a  rule  to  which  there  ought  to  be 
no  exception,  unless  for  strong  reasons.  Is  there  an  ezoep- 
tioQ  ?    There  is,  and  it  is  conveyancing. 

An  idea  prevails,  more  or  less  general,  that  any  man  who 
can  write  ean  draw  a  deed ;  and  that  any  man,  whether  he 
can  prepare  a  deed  or  not,  can  draw  a  will.  The  idea, 
when  put  into  pvaotioe,  produoes  an  endless  variety  of  liti- 
gation, the  object  of  which  is  to  make  certain  that  which 
ignorance  of  the  plainest  roles  of  law  made  uncertain. 
This  is  free  trade  in  conveyancnng. 

Why  should  any  one  pay  for  a  deed  one  pound  to  Mr.  A.  B., 
the  eminent  barrister,  when  Mr.  0.  D.,  the  well  known  land 
agent^  will  prepare  one  for  ten  shillings?  Why  should 
farmer  K  F.  pay  two  pounds  to  Mr.  A.  B.,  the  barrister, 
to  prepare  his  will,  and  so  reduce  his  assets  by  that  large 
amount,  when  the  land  agent,  C.  D.,  will  prepare  his  will 
for  ten  shillings  ?  The  thing  would  be  folly.  Therefore 
it  is  not  done ;  but  in  some  mann^  or  other,  when  E.  F. 
dies,  it  is  found  that  his  will  is  ambiguous  or  his  deed  defec- 
tive. Then  people  exclaim  that  he  was  mad  to  employ  an 
ignoramus  of  a  land  agent,  instead  of  having  the  work 
done  by  a  professional  man,  who  could  not  only  have  dgiie 
the  business  correctly,  but  be  responsible  for  errors  and 
mistakes. 

Suppose,  however,  that  the  man  who  wants  his  deed  or 
his  will  prepared  has  no  confidence  in  any  but  professional 
men,  he  of  course  goes  to  one  who  charges  least.  There 
is  A.  B.,  the  well  known  barrister,  who  charges  one  pound 
five  shillings  for  a  deed,  when  C.  D.,  the  embryo  barrister, 
whom  nobody  seems  to  employ,  ia  willing  to  do  the  work 
for  half  the  money.  Hence  Mr.  G.  D.  is  employed.  We 
shall  not  say  that  C.  D.  cannot  do  the  work  as  well  as 
A.  B.,  but  the  presumption  is  strongly  against  him.  The 
lawyer  of  standing,  with  a  large  practice,  is  more  likely  to 
be  aufait  than  his  junior,  who  has  just  opened  an  office; 
and  the  latter  is  less  likely  to  be  responsible  than  the  law 
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yer,  who  with  experience  and  a  reputation^  has  acquired 
wealth.  Bat  as  between  lawyers,  for  the  reasons  already 
mentioned,  there  should  be  a  tariff  of  charges  applicable 
to  all  and  for  the  goyemance  of  all.  There  is  quite  as 
much  reason  for  the  tariff,  as  applied  to  conveyancing,  as 
to  the  conduct  of  a  suit.  The  one  is  as  much  a  branch  of 
professional  business  as  the  other,  and  it  is  the  fault  of 
the  profession  that  it  is  not  exclusively  so. 


HISTORICAL  SKETCH  OF  THE  CONSTITUTION,  LAWS 
AND  LEGAL  TRIBUNALS  OP  CANADA. 

(Contiiiiud  ftom  p.  10.) 


Superior  Court — CourU  of  Auize^' District  Courts — Courts  of  Rs- 
quest  -^  Jurisdiction  of  each  —  Execution  of  Process  —  Tenure*  of 
Land — Dilutes  as  to  English  and  French  Law — Results. 

By  an  ordinance  of  17th  September,  1776,  (General 
Murray,  with  the  advice  of  his  Council,  no  Assembly  hav- 
ing been  as  yet  summoned,  constituted  courts  of  justice. 

First. — ^A  superior  court  of  judicature,  which  was  named 
King's  Bench,  to  hold  sittings  in  the  town  of  Quebec  twic® 
every  year,  viz.,  one  to  begin  on  21st  January,  called 
Hilary  Term,  and  the  other  on  20th  June,  called  Trinity 
Term.  In  this  court  a  Chief  Justice  presided,  with  power 
to  hear  and  determine  all  criminal  and  civil  cases,  agree- 
able to  the  laws  of  England  and  the  ordinances  of  the 
province.  From  it  an  appeal  lay  to  the  Governor  and 
Council,  wherever  the  matter  in  dispute  was  above  the 
value  of  three  hundred  pounds  sterling.  Wherever  the 
value  was  five  hundred  pounds  or  upwards,  an  appeal  lay 
fiom  the  €h>vemor  in  Council  to  the  King  in  Council.  In 
all  trials  in  this  court  all  his  Majesty's  subjects  were 
admitted  on  juries,  without  distinction.  In  all  civil  pro- 
ceedings, the  forms  of  action,  the  pleadings,  the  method  of 
trial  and  the  rules  of  evidence,  were  those  prescribed  by 
the  English  law. 

Second. — The  Chief  Justice,  once  in  every  year,  was 
ythorized  to  hold  a  Court  of  Assize  and  General  G«ol 
Delivery,  soon  after  Hilary  Term,  at  the  towns  of  Montreal 
and  Three  Rivers,  for  the  more  easy  and  convenient  distri- 
bution  of  justice  in  those  parts  ef  the  province. 

Third. — An  inferior  court  of  judicature,  known  as  the 
Common  Pleas,  was  also  established.  It  sat  at  Quebec 
twice  every  year,  at  the  same  time  as  the  Superior  Court. 
A  similar  court  was  afterwards  establiBhed  in  and  for  the 
district  of  Montreal.  The  courts  of  Common  Pleas  had 
authority  to  determine  all  demands  above  the  value  of  ten 
pounds,  with  a  liberty  of  appeal  to  ihe  King's  Bench  when- 
ever the  matter  in. contest  was  of  the  value  of  twenty 
pounds  or  upwards.  Where  it  exceeded  three  hundred 
pounds,  there  lay  an  immediate  appeal  to  the  Governor  in 
Council;  and  from  the  Governor  in  Council,  where  the 


matter  in  contest  exceeded  the  value  of  five  hundred 
pounds,  an  appeal  lay  to  the  King  in  Council.  This  court 
was  empowered  to  determine  disputes  agreeable  to  equity, 
having  regard  nevertheless  to  the  laws  of  England,  so  &r 
as  the  then  circumstances  of  the  province  would  admit  and 
until  such  time  as  proper  ordinances  for  ihe  information  of 
the  people  could  be  established  by  the  Governor  and  Council 
agreeable  to  the  laws  of  England.  The  French  laws  and 
customs  were  allowed  and  admitted  in  all  causes  in  these 
courts  between  the  natives  of  the  province,  where  the  cause 
of  action  arose  before  1st  October,  1764.  The  first  pro- 
cess was  an  attachment  against  the  body,  and  execution 
might  be  had  against  the  body,  goods  and  lands  of  the 
defendant.  The  proceedings  were  drawn  up  in  any  form 
that  the  parties  thought  proper,  sometimes  in  French, 
sometimes  in  English,  as  the  attorney  who  prepared  them 
happened  to  be  French  or  English. 

Fourth. — Courts  for  the  trial  of  small  demands  in  a 
summary  way  were  also  established.  Power  was  given  to 
any  one  Justice  of  the  Peace  within  his  district  to  hear  and 
determine  all  causes  or  matters  of  property,  cot  exceeding 
the  sum  of  five  pounds.  A  like  power  was  given  to  any 
two  Justices  within  their  district,  with  jurisdiction  not 
exceeding  ten  pounds.  From  the  decision  of  the  court, 
whether  consisting  of  one  Justice  or  of  two,  there  was  no 
appeal.  Power  was  also  given  to  any  three  Justices  to  be 
a  quorum  to  hold  Quarter  Sessions  in  their  respective  dis- 
tricts, eveiy  three  months,  with  a  jurisdiction  in  civil  cases 
for  ohiims  above  ten  and  not  exceeding  thirty  pounds. 
From  this  court  an  appe&l  lay  by  either  party  to  the  court 
of  Queen's  Bench. 

Jhough  a  Provost  Marshall  or  High  Sheriff  had  been 
appointed  two  years  previously,  he  does  not  appear  at  this 
time  (1764)  to  have  arrived  in  the  province  or  to  have 
appointed  any  deputies  or  other  inferior  officers.  In  his 
absence,  warrants  and  other  process  were  directed  to  officers 
of  the  Militia  or  to  special  Bailifis.  All  subjects  were, 
however,  commanded  to  aid  the  Justices  and  officers  of 
Militia  in  the  due  execution  of  their  duty. 

It  was  by  an  ordinance  of  6th  November,  1764,  declared 
that  until  10th  August,  1765,  the  tenures  of  land  with 
respect  to  such  grants  as  were  prior  to  the  session  of 
Canada  by  the  definitive  treaty  of  February,  1763,  and  the 
rights  of  inheritance  prevailing  before  that  period  in  such 
lands,  should  remain  to  all  intents  and  purposes  the  same, 
unless  altered  by  some  positive  law.  It  was  provided  that 
nothing  in  the  ordinance  contained  should  extend  to  the 
prejudice  of  the  rights  of  the  Crown,  or  to  debar  his 
Majesty,  his  heira  or  successora,  from  obtaining  by  due 
courae  of  law,  according  to  the  laws  of  Great  Britain,  any 
lands  or  tenements  which  at  any  time  thereafter  should  be 
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found  to  be  vested  in  bis  Majesty,  bis  beirs  or  sncoesson. 
In  view  of  tbis  ordinance,  it  was  contended  bj  a  veiy 
respectable  portion  of  tbe  people  tbat  all  lands  of  wbidi 
tbe  owners  died  after  lOtb  Aognst,  1765,  became  sabjeot 
to  tbe  Englisb  law  of  inberitanoe  and  tbe  Englisb  law  of 
dower,  and  to  tbe  Englisb  rules  of  forfeiture  for  bigb  trea- 
son, and  to  all  otber  rules  of  tbe  Snglisb  law  relating  to 
lands,  even  tbougb  tbe  lands  bad  been  originally  granted 
before  tbe  ngning  of  tbe  definitive  treaty  of  peace ;  and 
tbat  all  lands  granted  subsequently  to  tbat  treaty  were  at 
tbe  time  of  tbe  making  of  tbe  ordinance  of  1764  subject  to 
tbe  Englisb  laws,  and  weio  so  to  oontinue.  An  equally  res- 
pectable portion  of  tbe  community  was  of  a  different  opinion. 

Tbe  fact  was,  tbat  neitber  tbe  proclamation  of  1763,  nor 
tbe  commission  granted  to  General  Murray  tbe  year  follow- 
ing, was  ever  publisbed  in  Fiencb.  Tbis  wae  a  grave  neg- 
lect, wben  it  is  remembered  tbat  tbe  majority  of  tbe 
inbabitants  were  tben  wbolly  ignorant  of  ibe  Englisb  lan- 
guage, and  of  course  wboUy  ignorant  of  tbe  extent  of  tbe 
introduction  of  Englisb  laws.  Tbe  consequence  was  tbat 
tbe  babitant  con^nued  to  divide  bis  }and  upon  an  inberi- 
tanoe in  tbe  same  manner  as  before  tbe  conquest  His 
widow  was  entitled  to  tbe  same  sbare  as  before,  without 
any  regard  to  tbe  Englisb  rule  of  dower,  wbiob  diffsrs 
widely  fh)m  tbe  Frencb  law.  His  personal  estate,  if  be 
died  intestate,  was  dis^buted  according  to  tbe  rules  of  tiie 
Frencb  law,  wbicb  dififer  from  tbe  English  statute  of  dis- 
tributions. His  personal  estate  was  distributed  without  tbe 
issue  of  any  letters  of  administration,  tbougb  tbe  Oovemor 
under  bis  royal  instructions  bad'  power  to  do  so.  On  the 
otber  band,  upon  tbe  death  of  an  Anglo-Canadian,  bis  rela- 
tives regularly  took  out  letters  of  administration,  and  as 
regularly  followed  tbe  Englisb  law  of  distribution. 

Tbis  diversity  of  opinion,  as  may  well  be  supposed, 
caused  much  uneasiness  and  confusion.  Not  only  as  to  tbe 
rules  of  law  attending  realty,  but  as  regards  the  mode  of 
conveyancing,  did  tbe  diversity  exist.  The  Anglo-Cana- 
dian bought  and  sold  lands  by  instruments,  drawn  up  ac- 
cording to  tbe  Englisb  mode  of  conveyancing.  Tbe  Frencb 
Canadian  employed  a  Notary  or  a  Scrivener  for  the  same 
purpose,  who  followed  ibe  French  forms  of  conveyancing 
made  use  of  before  tbe  conquest.  It  oflen  happened  that 
tbe  sai^e  land  was  sold  and  bought  and  mortgaged  by  both 
Frencb  or  Englisb  conveyancers,  as  it  passed  into  the  bands 
of  Franco  or  Anglo-Canadian  proprietors.  This  also  was 
productive  of  much  confusion .  Leases,  however,  for  twenty- 
one  years,  of  lands  near  Quebec,  though  void  by  ibe  French 
law,  were  made  by  ibe  Society  of  Jesuits.  Other  privi- 
leges in  regard  to  tbe  leasing  and  sale  of  realty  allowable 
by  the  laws  of  England,  though  contrary  to  tbe  laws  of 
France,  were  often  used  by  Franco^anadians. 


LAW  SOCIETY  OF  UPPER  CANADA. 
Through  the  kindness  of  the  Secretary  of  the  Law  So- 
ciety of  Upper  Canada,  we  are  enabled  to  publish  tbe  ex- 
amination paper  as  to  call  to  the  bar  for  Easter  Term  last 
We  expect  to  continue  tbe  papers  from  Term  to  Tem,  in 
tbe  hope  that  students  and  others  will  be  benefited  thereby. 

STORY'S  EQUITY  JURISPRUDENCE. 

1.  In  what  oases  will  a  court  of  equity  relieve  against  penalties 
and  forfeitures  ? 

2.  Wlien  wiU  a  legacy  be  deemed  a  saUsfaction  of  a  debt  due 
by  tbe  testator  to  the  legatee  7 

8.  What  debts  may  a  mortgagee  of  personal  property  taok  to  Us 
original  debt 

4.  Upon  what  grounds  will  a  court  of  equity  decree  the  disso- 
lution of  a  partnertthip  before  the  expiration  of  the  time  limited 
for  its  continuance  7 

6.  Can  a  husband  assign  his  wife's  reyisionary  interest  in  a 
chose  in  an  action  so  as  to  defeat  the  wife's  right  of  surriTorship  T 
Give  a  reason  for  your  answer. 

6.  What  constitutes  construcUTe  notioe  ? 

7.  Can  an  infant  purchaser  of  lands  maintain  a  bill  for  the  spe- 
cifio  perf ormaaoa  of  his  agreement  to  pnrefaaae  t  6tTe  a  reaaon 
for  your  answer. 

8.  Will  the  Court  of  Chancery  in  Upper  Canada  enforce  the 
specific  performaiioe  of  a  oontraot  entered  ialo  by  persons  both 
domiciled  in  Upper  Canada,  fiur  tbe  sale  and  purchase  of  lands  in 
Lower  Canada  7 

9.  Is  an  ezecator  Hable  in  equity  for  a  debt  dua  by  hitfk  to  his 
testator's  estate  7 

10.  Where  a  man  purchases  land,  and  pays  the  purchase  money, 
but  takes  the  conTeyance  to  a  third  person,  who  will  in  equity  be 
deemed  the  owner  7  Are  there  aay  and  what  exeeptions  to  the 
general  rule  in  suoh  a  case  7 

WILLUMS  ON  REAL  PROPIRTT. 

1.  A.,  tenant  for  liib,  with  remainder  to  B.  in  tail,  with  remain- 
der OTer  to  C.  in  fee,  can  B.  in  any  and  what  manner  bar  his  own 
issue  and  the  remainder  In  fee,  so  as  to  conrert  his  estate  tail  into 
an  absolute  estate  in  fee  7  Can  he  bar  bis  issue  withont  barring 
the  remainder  7 

2.  Giro  a  definition  of  an  easement  7 

8.  When  was  the  Statute  of  Wards  and  Liveries  passed,  and 
what  important  effect  had  it  on  the  tenures  of  land  7 

4.  What  ooTcnants  has  a  purchaser  of  lands  a  right  to  require 
ttom  his  Tender  7 

6.  Is  a  woman  entitled  in  any  and  in  what  case  to  dower  out  of 
her  husband's  equitable  estates  7 

6.  Upon  the  death  intestate  of  a  tenant  jnir  autre  vi»  Uring  e§8tu€ 
qui  9u,  and  there  being  no  special  oooupaat  named  in  the  ^ed 
creating  the  estate,  who  is  entitled  to  the  estate  7  Is  the  laiAn 
this  subject  determined  by  any  and  what  statutes  7 

BLACKSTONE'S  COMMENTARIES.^yOL.  L 

1.  When  was  the  Habeas  Corpus  Act  passed  7  What  rights  does 
it  inTe  the  sulject  7 

2.  Can  a  guardian  be  appointed  by  the  wUl  of  any  and  what 
person ;  and  is  the  right  so  to  appoint  a  guardian  giren  by  com- 
mon law  or  by  statute  7 

8.  How  must  a  corporation  be  created  7 
4.  What  is  treasure  troTo,  and  to  whom  does  it  belong  7 
6.  What  is  the  meaning  of"  The  King  can  do  no  wrong  V* 
6.  What  is  the  law  of  Bngland  with  regazd  to  the  guardianship 
of  lunatics  7 


BEBDIE'S  INQUIRIES. 

1.  State  some  of  the  advantages  and  disad?aatages  of 
tion. 

2.  Give  definitions  of  international  law,  of  public  national  law, 
and  private  law. 
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8.  Whiit  are  the  sources  and  general  component  parts  of  the 
prWate  lair  of  a  state  ? 


TAYLOE  ON  EVIDENCE. 

^  1.  What  is  meant  by  impeaching  a  witness  by  gisneral  and  par- 
ticular evidence ;  and  which  is  permitted  in  the  case  of  a  party 
seeking  to  impeach  his  own  witness  ?  What  is  the  reason  for 
the  distinction  T 

2*  After  how  long  a  period  is  a  deed  considered  as  proving 
itself?    What  is  meant  by  proper  custody? 

3.  What  effect  as  an  admission  has  the  payment  of  money  into 
court  in  an  action  of  tort  ? 

4.  Can  the  admission  of  a  party  to  the  record  as  to  the  contents 
of  a  written  instrument  in  any  case  dispense  with  its  producUon 
at  the  trial  ? 

^.  Is  an  entry  made  by  a  deceased  person  in  the  ordinary 
course  of  business  evidence  of  everything  contained  in  such  entry  ? 

6.  Are  any  persons  except  parties  to  the  record  incompetent 
witnesses ;  if  so,  who  are  they  7 

7.  To  what  eztMkt  is  hearsay  of  declarations  by  members  of 
the  Damily  admissable  in  questions  of  pedigree  ?  Does  the  re- 
moteness of  the  relationship  aifect  the  admissibility  of  the  eri- 
dance,  and  does  the  rule  apply  to  relations  by  marriage  ? 

SMITH'S  MERCANTII^S!  LAW. 

1.  Is  there  any  and  what  distinction  between  the  liability  to 
third  persons  of  an  agent  remunerated  out  of  the  profits,  and  that 
of  one  remunerated  by  a  sum  proportioned  to  the  profits  t 

(2.  Where  a  contract  has  been  made  by  a  broker  what  is  th^ 
written  contract  to  satisfy  the  statute  of  frauds  7 

8.  What  facts  is  t|ie  insured  bound  to  communicate  to  the  insu- 
rer? Is  there  any  and  what  distinction  in  this  respect  betwcan 
misrepresentation  and  concealment  ? 

4.  How  many  contracts  of  affirelghtment  are  there  ?  Vniat  is 
meant  by  a  general  ship  ? 

5.  Can  there  be  such  an  acceptance  of  goods  as  will  satisfy  the 
Statute  of  Frauds  without  precluding  the  purchaser  from  after- 
wants  objecting  to  the  quantity  or  qualify  t 

ADDISON  ON  CONTBAOTS. 

1.  Is  there  any  and  what  distinction  between  the  liabdity  of  a 
corporation  on  an  executed  and  exeootory  contract  not  under  seal  ? 

2.  What  consideration  is  necessary  to  support  a  promise  ?  Must 
it  necessarily  be  an  advantage  to  the  person  promising  ? 

8.  ijpon  what  principle  does  the  right  of  a  wife  to  pledge  her 
husband's  credit  for  goods  depend  ? 

4.  Has  an  innkeeper  a  right  of  lien  on  all  the  goods  of  his 
guest  ?    If  not,  to  what  goods  does  the  right  extend  ? 

6.  What  is  the  liability  of  a  gratuitous  bailee  with  regard  to  the 
goods  entrusted  to  him  t 

BYI£S  ON  BILLS. 

\.  Can  a  note  be  made  payable  in  Instalments  ?  If  so,  how  fiur 
will  the  fbllure  to  give  nt»tioe  of  dishonour  to  an  indorser  in  the 
ease  of  one  instalment  discharge  him  ? 

2.  WhaftiathetffeetflfindniraingabiU«ifi«rs^oiirtl 

9^  I^oee  paymest  of  a  bill  at  mai^uify  hj  any  person  wiuept  the 
aAoeptor  destroj  its  negotiability  ? 

4*  What  is  acceptance  tot  henoisr  t 

6.  What  is  the  effect  of  the  consideration  of  a  bill  being  partly 
legal  and  partly  illegal  ? 

6.  What  bills  or  notes  are  transferable  by  endorsemeniand  what 
by  delivery  ? 

7.  When  does  the  Statute  of  Limitations  commence  to  ruu  on  a 
note  payable  on  demand  ? 

PRACTICE  AND  STATUTES. 

1.  How  many  years'  arrears  of  dower  are  recoTcrable  in  Upper 
Canada? 

2.  Are  there  any  and  what  statutory  provisions  in  Upper  Canada 
nffeeting  the  equitable  doctrine  of  tacking  ? 

8.  What  is  the  eflfect  of  registering  a  Judgment  in  Upper  Canada 
upon  the  lands  of  the  judgment  debtor  ? 


4.  What  is  the  writ  of  N$  JEuat  Provineia^  how  and  in  what 
cases  will  it  be  granted  ? 

5.  Into  how  many  parts  is  a  bill  in  equity  now  dirided  ? 

6.  Is  a  mortgagee  after  a^  sale  under  a  decree  producing  a  sum 
insufficient  to  pay  the  mortgage  debt  entitled  to  any  personal  re- 
medy in  equity  against  the  mortgagor  for  the  unpaid  residue  of 
the  debt  ? 

7.  Within  wh«t  toe  miuit  a  new  trial  be  moved  for  in  criminal 
cases? 

8.  What  is  the  rule  witii  regard  to  counsels'  speeches  at  nisi 
prius? 

9.  When  distinct  parties  to  a  note  or  bill  are  sued  in  the  same 
action,  are  they  competent  witnesses  for  each  other? 

10.  Is  probate  out  of  Upper  Canada  good  evidence  in  the  case  of 
fk  will  of  realty,  if  so,  are  ^ny  a^d  what  steps  to  be  t^ken  beforp 
using  it  in  evidence  ? 

11.  What  is  necessary  to  he  stated  |n  the  rule  nisi  for  a  new 
trial? 

12.  If  a  new  trial  is  granted  as  contrary  to  evidence,  what  is  the 
rule  with  regard  to  costs  ? 


THE  CAN4J>A  DIRECTORY. 

It  is  witli  regret  we  ^nd  that  Mr.  Lovell  has  for  tlie  pre- 
sent relinqiiished  the  idea  of  issuing  a  new  edition  of  this 
most  useful  work. 

Notwitbstandingliis  offer  to  do  so  upon  reqeiying anything 
like  eucouragemtfit,  either  ffom  apathy  or  from  Uie  sqareity 
of  monej;  probably  the  latter,  no  encouragement  hss  been 
given.  He  tells  us,  that  the  result  of  a  careful  canvass  <^ 
all  the  principal  towns  and  cities  from  Toronto  eastward, 
is  such  "as  to  render  tiie  prospect  of  another  edition 
utterly  hopeless.''  He  then  shows  that  upon  the  last 
edition  he  has  sustained  a  loss  of  $16,087*64. 

These  facta  are  very  desponding,  but  such  as  we  are  sure 
will  not  deter  Mr.  Loveli  whenever  he  can  see  his  way  to 
issue  anew  edition  of  the  Directory  with  any  probability  of 
success. 

Few,  if  any  publishers  in  Canada  are  able  to  compete 
with  Mr.  Loveli  in  large  enterprises,  and  none  are  moie 
willing  to  iiiour  risks  in  the  hope  of  ultimate  success. 

We  hope  the  time  is  near  at  hand  when  the  efforts  of 
such  a  man  to  serve  the  public  will  be  pretty  weU  sustained. 
He  is  not  a  selfish  but  a  very  enterprising  man.  His 
recent  efforts  to  encourage  everything  in  the  shape  of 
colonial  literature  deserve  much  praise. 


MW^v«pH 


INDEX  TO  VOIi.  IV. 
The  Index  to  YoL  lY.  of  the  Law  Journal  is  now  in 
the  bands  of  our  publishers,  and  will,  we  expect,  be  issued 
with  our  number  for  March. 


Our  thanks  are  due  to  G.  Robinson,  Esq.,  Reporter  of 
the  Queen's  Bench,  for  Queen's  Bench  eases;  and  to 
Thomas  Hodgins,  Esq.,  LL.B.,  for  reports  of  cases  in 
Chancery.  The  latter,  we  believe,  complains  that  Mr. 
Grant  copies  his  cases  in  the  Chancery  Reports,  without 
acknowledgment. 
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DIVISION     COU  RT8. 


OFFICERS  AND  SUITORS. 


ANSWXBS     TO    COBBXSPONDXNTS. 


To  the  EdUors  of  the  Law  Journal, 

OwxN  SouHD,  Jaaaary  15ih,  1859. 

Gkntlbxxn, —  As  the  Parliamentary  Session  is  about  to 
commence,  and  as  experience  has  shewn  that  petitioning  for 
an  increase  of  Bailiffs'  fees  is  a  most  anprofitable  business,  I 
have  concluded  to  inquire  if  you  thing  that  an  application  to 
the  Legislature  to  be  heard,  either  by  counsel  or  one  of  own 
number,  could  be  considered  as  any  more  promising  in  ulti- 
mate effect,  or  if  your  knowledge  and  ingenuity  can  suggest 
anything  that  we  can  do  to  propitiate  a  measure  of  justice  on 
behalf  of  bailiffs  ? 

I  shall  receive  most  gratefully  from  yourselves,  or  any  other 
or  others,  any  information  touching  the  manner  in  which  the 
First  Division  Courts  in  other  Counties  are  dealt  with.  I  have 
been  told  that  in  some  Counties,  not  only  are  the  sittings  of 
of  the  Court  uniformly  held  in  the  County  Courtroom  without 
demur,  but  that  the  Clerk  is  provided  with  an  office  in  the 
Court  House..  Here,  sometimes  on  one  pretext  sometimes  on 
another,  the  sittings  are  held  sometimes  in  a  vacant  store,  at 
others  in  a  room  so  small  that  the  Judge  and  his  officers  are 
crowded  together  most  unseemly  in  a  comer,  leaving  scarce 
space  enough  for  the  litigants  in  a  single  case,  the  rest  having 
to  stand  outside,  fumishine  a  stranger  with  a  veiT  strange 
idea  of  an  '*open  Court ;'' sometimes  in  a  dilapidated  and 
deserted  log  school  house,  with  holes  in  its  sides  large  enough 
to  pull  a  sleigh  through,  and  through  which  holes  the  pigs 
intrude ;  at  this  instant  I  am  under  orders  to  prepare  a  gar- 
ret for  the  ensuing  sittings,  and  that  too  for  a  Division  which, 
in  1857,  had  3000  suits,  and  last  year  had  approaohinj;  2000. 
Our  office,  too,  is  kept  in  an  inflammable  frame  building.  I 
think  I  am  not  a  nervous  man,  but  I  must  confess  to  a  very 
sensible  increase  of  the  "  circulation/'  whenever  I  think  of 
the  "  books,"  and  the  thousands  of  promissory  notes  and  other 
important  papers  in  that  combustible  little  shell,  while  a  suit- 
able office  in  the  Court  House  f  not  used  by  the  officer  for  whom 
it  was  provided]  is  occupied  bjf  a  private  person.  We  are 
continually  reminded  that  Division  Courts  are  County  Courts 
by  the  various  forms  and  proceedings  of  the  first  (or  as  the 
case  may  be)  Division  Court  for  the  County  of,  &o. ;  and  "  ike 
JowmaC*  intimates  that  the  Division  Courts  are  modelled  after 
the  County  Courts  of  England.  Indeed  it  is  plain  that  the 
Division  Courts  are  County  Courts,  but  that  the  sittings  are 
held  at  various  places  for  the  convenience  of  suitors. 

I  am  sincere  in  my  desire  to  do  up  my  business  in  an  ortho- 
dox way,  and  conse()uently  was  much  puzsled  by  noticing 
that  Mr.  Klotz's  Bailiff  (and  under  Mr.  klots  I  would  expect 
everything  to  be  done  notably)  had  paid  in  the  whole  of  the 
proceeds  of  a  side  under  several  executions  to  the  Clerk,  thus 
Durthening  him  with  the  labour  as  well  as  the  responsibility 
of  applying  the  money.  The  mode  of  applying  that  you  direct 
has  oeen  my  practice,  and  I  have  always  done  it  myself,  never 
perceiving  that  it  was  anybody  else's  business  to  do  it.  I  have 
searched,  enquired,  and  co^tated  on  the  matter  without  being 
able  to  connect  the  practice  in  Mr.  Klots's  office  with  any 
authority  either  positive  or  inferential,  and  shall  consider 
myself  under  the  pressure  of  a  favor  in  receiving  in  any  way 
anything  elucidatory. 

On  page  13  of  the  Journal  for  this  year  I  notice  a  form  of 
Bailiffs  return,  &c.,  " purtuant  to  the  Wth  Rule"  It  appears 
that  "this  method  has  saved"  Mr.  Klots  "considerable 
labour,"  and  you  say  the  practice  is  attended  *'  with  much  con- 
venicnce  and  aatisfaction  to  M  ooncemed."     Hereupon  I  beg 


to  say,  first,  that  the  "  Form  "  (for  such  an  one)  is  manifestly 
incomplete  without  a  column  snowing  when  the  summons  was 
received  by  the  Bailiff:  second,  that  I  shall  feel  suitable  grate- 
ful to  the  compiler  of  that  form  if  he  will  exhibit  tlie  method 
by  means  of  which  be  eliminated  the  heading,  sub-headings, 
or  any  part  of  the  said  form  out  of  "  the  llth  Rule  •"  thirdly 
that  1  make  no  doubt  but  that  such  a  return  would  save  any 
Division  Court  Clerk  "  considerable  labour,'^  but  at  whose 
cost?  why  the  Bailiff,  who  already  makes  one  sheet  return 
gratuitously,  and  the  Jjxw  Journal  seems  to  promise  him 
tne  felicity  of  having  to  make  another  at  (as  I  suppose)  a  like 
liberal  rate :  and  lastly,  that  I  can  oonceive  of  the  convenience 
the  returns  would  be  to  the  Clerk  and  the  suitors,  for  what 
would  save  him  labour  would  save  them  time,  and  they  must 
be  very  strange  people  indeed  if  they  did  not  derive  satisfaction 
therefrom .  But  having  got  my  copy  of  the  JoumeU  only  to-day 
I  have  not  had  time  as  vet  to  aiscover  where  the  BaililTs  share 
of  the  convenience  is  to  be  found.  As  for  his  quota  of  the  «o(- 
is faction  I  must  suppose  that  to  consist  in  the  sratifioation  that 
he  in  common  with  all  good  men  naturally  teol  in  the  know- 
ledge of  having  done  a  kind  action.  It  has  not  been  the  prac- 
tice in  our  Court  to  make  such  returns,  but  I  will  mention 
that  after  Court,  when  the  work  is  done,  and  time  and  oppor- 
tunity serve.  I  present  my  account  with  the  Clerk ;  I  make 
it  columnar  as  thus,  number,  style,  miles,  amount,  with  such 
remarks  as  each  case  may  require,  such  as,  subposna,  paid 
witnesses,  attachment,  charges,  Jbc,  dsc  The  date  of  service 
I  do  not  mention,  that  is  on  the  summons  and  is  not  necessary 
to  the  account  which  is  not  sworn  to,  as  the  bulk  of  what  is 

Said  for  is  sworn  to  before.    With  my  best  wishes  for  the 
bumal,  I  am,  Gbntlemen, 

Tour  obedient  Servant, 

Paul  Dunk. 


[On  the  subject  of  Bailiffs'  fees  we  can  add  nothing  to  the 
f  ug|^stions  before  offered  in  the  pages  of  this  Journal.  The 
su^ect  must  be  kept  alive,  and  members  of  the  Legislature 
reminded  from  time  to  time  of  the  grievance  complained  of. 
Perseverance  in  a  good  cause  is  everything;  and  Bailiffi 
should  not  despair  if  justice  to  them  be  defened. 

As  to  permission  to  be  heard  at  the  Bar  of  the  House,  it 
would  be  idle  to  think  of  it  The  proposition  would  not  be 
listened  to  for  a  moment.  But  let  the  voices  of  the  members 
be  heard  within  the  bar,  exposing  the  evil  and  urging  a  remedy, 
and  the  object  will  before  long  be  attained. 

We  had  no  idea  till  informed  by  our  correspondent's  letter 
that  the  use  of  the  Court  House  for  holding  the  Division  Court 
is  denied  in  any  County  in  Upper  Canada.  We  incline  to 
think  that  Grey  must  be  the  only  Countr  wherein  "  The  Peo- 
ples' Court"  is  excluded  from  the  building  erected  by  the 
peoples'  money  for  public  accommodation.  True  the  Courts  of 
Record,  Nisi  Prius,  County  Court,  Surrogate  Court  and  Qnar^ 
ter  Sessions  mav  not  be  interfered  with,  and  the  Division  Court 
appointments  if  clashing  with  these  Courts  must  give  way. 
But  when  not  doing  so  we  are  at  a  loss  to  understand  on  what 

Principle  they  are  excluded  from  the  use  of  the  Court  House, 
'he  County  Councils  are  bound  to  provide  accommodation  for 
the  Courts  of  Record  only,  but  that  accommodation  when  not 
required  for  those  Courts,  ought  surely  to  be  available  for 
other  Courts  of  Justice.  The  evil  in  the  County  of  Grey  must 
be  cured  in  the  locality,  and  if  the  subject  be  properly  laid 
before  the  authorities  or  the  public,  we  have  no  doubt  of  the 
result.  In  the  City  of  Toronto  the  Division  Court  Clerk  is 
provided  with  an  office,  and  has  the  use  of  a  fire-proof  vault  in 
the  Court  House. 

With  respect  to  our  correspondent's  remarks  on  the  subject 
of  Bailiff's  returns  we  deem  it  unnecessary  to  say  anything.— 
Eos.  L.  J.] 
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Ta  ihe  Editors  of  the  Law  Journal. 

Preston,  17th  Jiuiaary,  1859. 

Gkntlkmen, — Another  question  with  reference  to  ezecations 
in  relation  to  attachments  presents  itself  in  the  2d  proYiso  of 
the  64th  sec.  of  the  D.  C.'s  Act  of  1850.  ''Provided  always,  that 
proceedings  may  be  oondaoted  to  judgment  and  execution  in 
any  case  commenced  by  attachment  under  the  provisions  of 
this  section  in  the  Division  Court  of  the  Division  withid  which 
the  warrant  of  attachment  shall  issue,  and  that  when  pro- 
ceedings shall  be  commenced  in  any  case  before  the  issuing  of 
an  attachment  under  the  provisions  of  this  section,  such  pro- 
ceedings may  be  continued  to  judgment  and  execution  in  the 
Division  Court  in  which  such  proceedings  mav  have  been 
oommenoed,  and  the  property  seized  upon  any  such  attachment 
shall  be  liable  to  seizure  and  sale  under  the  execution  to  be 
issued  upon  such  judgment/'  &c. 

If,  now,  A.  sues  B.,  and  B.,  after  service,  and  shortly  before 
Court  absconds ;  if  C,  another  creditor  of  B.,  takes  out  an 
attachment  upon  which  B.'s  goods  are  delivered  to  the  Clerk ; 
if  A.  proceeds  to  judgment  and  execution  at  the  next  Court— 
O.,  hoLwever,  only  having  had  the  goods  of  B.  attached  about 
a  week  before  that  Court,  being  obliged  to  wait  for  his  judg- 
ment a^inst  B.  until  the  next  sitting  of  the  Court,  the  ques- 
tion arising  is :  Are  the  goods  of  B.  that  are  in  the  custody 
of  the  Clerk  by  virtue  of  an  attachment  warrant  in  the  suit 
of  C.  V.  B.  liable  to  seii ure  and  sale  under  the  execution  in 
Bait  A.  V.  B.  ? 

It  is  held  by  some  that  they  are  not  liable  to  such  seizure 
and  sale ;  and  they  base  their  argument  on  the  connection 
which  the  word  **judament "  in  that  proviso  has  to  the  whole 
section,  which  particularly  refers  to  attachment  cases,  and  that 
only  judgments  obtained  on  attachment  suits  are  to  be  under- 
stood; while  others  assert  that  the  words  "tn  any  case" 
embody  both  attachment  suits  as  well  as  others ;  that  the  ex- 
ecution in  suit  A.  v.  B.  has  priority  over  the  attachment  suit 
C.  V.  B.,  since  in  the  former  judgment  has  been  already 
obtained,  while  in  the  latter  judsment  is  still  pending,  and  a 
possibility  existing  that  C.  ma^  be  non-suited,  or  the  attach- 
ment be  otherwise  declared  void. 

Since  this  question  has  lately  created  some  excitement,  and 
is  one  of  general  importance,  your  opinion  on  the  same  will 
be  very  thankfully  received. 

I  remwn,  Gentlemen, 

RespectfuUy  yours. 

Otto  Klotz. 


the  case  above  cited,  I  think  he  had  no  right  to  seize,  seeing 
that  A.  had  other  goods  on  which  he  might  have  seized. 

The  Bailiff  has  interpleaded,  which  has  given  rise  to  ano- 
ther question.  Rule  53  says  tl|^t  the  claimant  shall  be  deemed 
the  plaintiff.    Form  28  in  the  book  of  Rules  and  Forms,  ends 

by  saying  "  To ,  the  above  named  plaintiff"  This  must 

be  a  mistake,  as  the  form  evidently  refers  to  the  defendant. 
Again,  Forms  28  and  29  both  give  this  expression,  *'  Issued 
out  of  this  Court  in  this  actum,"  In  the  case  above  referred  to 
this  could  not  be  the  case,  as  the  interpleader  suit  is  between 
the  tax  Collector  and  A.,  and  the  action  out  of  which  the  ex- 
ecution was  issued  was  between  A.  and  B.^  in  addition  to 
which  the  original  suit  was  in  Grey,  and  the  execution  issued 
out  of  a  Court  in  Bruce. 

Tours,  ^.,  Bailiff. 

P.S. — Since  writing  the  foregoing,  I  have  given  the  subject 
a  careful  study ;  and  in  respect  to  the  second  question  come 
to  the  conclusion  that  the  Form  No.  28  requires  to  be  headed 
and  the  suit  styled  the  same  as  the  original  suit  on  which  the 
execution  was  issued,  in  which  case  "  the  above  named  plain- 
tiff'^  would  be  right. 

[It  may  be  questioned  whether  the  Collector  may  not  treat 
the  witharawu  and  taking  bond  of  forthcoming  as  an  aban- 
donment of  the  levy.  We  think  under  the  facts  as  given  that 
the  seizure  by  the  collector  will  be  sustained. ,  Only  part  of 
the  goods  being  seized  does  not  affect  the  question. — Eds,  L.J.] 


[The  question  is  a  doubtful  one.  ^  We  have  heard  of  no  deci- 
sion in  point.  Our  own  impression  is  that  "judgments  "  refer 
to  judgments  in  favour  of  attaching  creditors. — Ens.  L.  J.] 


To  the  Editors  of  ihe  Law  JoumdL 

Southampton,  January  13th,  1859. 

Gentlimbn, — ^Tou  will  greatly  oblige  me  by  giving  me  your 
▼lews  with  reference  to  the  following  case  at  a  sittings  of  the 
first  Division  Court,  County  of  Grey. 

A.  obtained  a  judgment  against  B.,  who  resides  in  the 
County  of  Bruce.  The  Clerk  of  the  Division  Court  in  Grey 
sent  a  transcript  to  the  Clerk  of  a  Division  Court  in  Bruce, 
upon  which  an  execution  is  issued  against  the  goods  and  chat- 
tels of  B.  A  levy  is  made  on  part  of  B.'s  goods  and  chattels, 
who  gives  a  bond  for  their  production  when  required.  A. 
directs  the  Bailiff  not  to  sell  for  some  time.  In  the  meantime 
the  tax  Collector  seizes  the  same  ^ods  and  chattels. 

The  question  now  arises,  which  ot  the  officers  has  the  right 
to  the  goods  ?  In  answering  the  question,  please  state  whe- 
ther the  bailiff,  having  levied  on  cut  B.'s  goods  and  chattels, 
would  have  made  any  difference,  as  I  am  anxious  to  know 
whether  a  tax  Collector  can  seize  goods  under  levy  or  not.  In 


Hb  the  Editors  of  ihe  Law  Journal, 

Milton,  21st  January,  1859. 

Gentlemen  : — I  beg  to  submit  a  question  to  yon  on  the  sub- 
ject of  a  Fee  which  appears  in  the  Division  Court  Tariff  of 
Baliffs'  Fees.  I  do  not  recollect  having  seen  any  opinion 
expressed  thereon  in  your  excellent  Journal,  and  I  know  a 
difference  of  opinion  does  exist  on  the  point.  It  is  this — **  for 
drawing  and  attending  to  swear  to  every  affidavit  of  service- 
when  served  out  of  the  Division." 

Now,  on  reading  it,  it  looks  like  allowing  5s.  (over  and 
above  mileage  and  service)  for  attending  at  the  Clerk's  office 
to  make  the  affidavit,  merely  because  the  defendant  in  the 
suit  resides  outside  the  Bailiff's  Division.  But,  surely  the 
framers  of  the  Tariff  must  have  contemplated  the  perform- 
ance of  some  extra  duty  for  that  extra  fee  I  and  I  do  not  see 
what  extra  duty  is  perfonned  in  this  instance,  as  one  attend- 
ance at  the  Clerk's  office  would  suffice  for  making  the  affidavit 
to  this  outside  service  in  common,  or  at  the  same  attendance 
with  twenty,  served  within  the  Division,  thereby  requiring  no 
imperative  or  absolute  attendance  exdusivdy  for  filling  in  this 
outside  service.  I  conclude,  therefore,  that  no  extra  duty  is 
thereby  required  or  performed. 

Again,  some  Divisions  are  so  situated  (this  one  for  instance) 
that  by  travelling  less  than  two  miles  either  north  or  west 
from  the  Clerk's  office,  the  Bailiff  is  in  another  township  on 
either  quarter, — ^therefore,  outside  the  Division;  in  which 
case,  where  the  extra  Is.  3d.  charged  to  each  deiendant,  it 
strikes  me  that  a  large  amount  of  costs  would  be  made  without 
any  equivalent  being  shewn  therefor. 

I  do  not,  gentlemen,  raise  this  seeming  objection,  from  any 
desire  to  reduce  the  fees  of  Bailiffs,  for- 1  consider  them  to  be  a 
class  of  officers  who  in  many  particulars  are  not  sufficiently 
remunerated,  and  who  deserve  every  fraction  the  tariff  allows ; 
but,  my  object  is,  to  elicit  opinions  on  the  point. 

I  would  submit  the  following  as  the  legitimate  application 
of  the  fee ;  that  the  Bailiff  be  allowed  Is.  for  attending  to 
make  affidavit  of  service  when  the  summoning  emanates — or, 
is  issued  from  another  Division  or  County  than  his  own :  by 
whioh  interpretation  I  can  see  the  application  to  be  very 
reasonable,  as,  in  that  case,  a  special  attendance  to  make  affi. 
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davit  18  ndoeMary,  in  order  that  tha  Clerk  may  make  a  return 
thereof  to  the  foreign  BiTision,  and  in  that  attendance  I  see 
an  equivalent  for  the  extra  shilling. 

Knowing  your  wiilingnsss  to*  give  information  on  theee 
matters,  ana  being  persaaded  that  your  opinion  thereon  is 
*'  «0  etahedrti,*'  and  will  flnalljr  eetck  the  point,  I  submit  it  for 
your  interpretation,  mmI  remain.  Gentlemen, 

Most  respectfully  yours, 

J*  S. 


[We  agree  with  our  correspondent  in  the  reasonable  con- 
struct ion  he  puts  on  the  item  referred  to  in  the  TarliF,  and  the 
practice  so  far  as  we  are  informed  is  in  accordance  with  his 
views.  However,  we  shall  be  happy  to  hear  any  oommunic»* 
tion  on  the  other  view  which  the  above  question  elicits. 

Eds.  L.  J.] 

lb  the  EdUor$  of  the  Law  JourAol. 

London,  January  21st,  1859. 

GsNTLSMBN, — Tour  Opinion  on  the  following  in  your  Journal 
would  much  oblige. 

Does  the  cause  of  action  arise  where  a  note  falls  due  and  is 
made  payable,  although  it  may  have  been  given  in  another 
division  f  xour  obedient  Servant, 

JOSBPH  JSFFBRT, 

BaUiff  IH  D.  a,  MiddUsex. 

[We  believe  there  is  a  diversity  of  opinion  on  this  point,  but 
we  incline  to  think  that  the  cause  of  action  arose  where  the 
note  was  ^iven. 

A  note  IS  the  evidence  of  a  debt  due  by  the  maker,  which 
debt  must  have  been  in  existence  before  the  note  was  given ; 
and  it  is  but  reasonable  to  suppose  that  this  written  acknow^ 
ledgment  of  it  was  given  where  it  was  contracted. 

The  question  has  been  asked  us  before,  as  our  ooneepondent 
will  see  by  referring  to  Vol.  4,  page  157,  where  a  numbor  of 
cases  bearing  on  the  point  are  referred  to. — ^Eds.  L.  J.] 
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SuppLSMBNT — Summary  Trials. 

Power  of  RecordefB  to  try  certain  offences  summarify. — 
If  any  person  be  charged  before  the  Recorder  of  any  City  : 

1.  With  having  committed  simple  larceny,  and  the  value 
of  the  whole  property  alleged  to  have  been  stolen  does  not 
in  the  judgment  of  the  Eeoorder  exceed  five  shillings. 

2.  With  having  attempted  to  commit  larceny  from  the 
person,  or  simple  larceny. 

S.  With  haying  committed  an  aggravated  asBanlt  by  un- 
lawfully and  maliciously  inflicting  upon  any  person,  with  or 
without  any  weapon  or  instrument,  any  grievous  bodily 
harm  ;  or  by  unlaw^ly  or  maliciously  cutting,  stabbing  or 
wounding  anj  person. 

4.  With  haying  oommitted  an  assault  upon  any  fomale 
whatever,  or  upon  any  male  child,  whose  age  does  not  in 
the  opinion  of  the  Recorder  exceed  14  years,  such  assault 
being  of  a  nature  which  cannot,  in  the  opinion  of  the  Re- 
corder be  sufficiently  punished  before  him  under  any  other 
act,  and  not  amounting,  in  his  opinion,  to  an  assault  with 
intent  to  commit  a  rape,  if  the  assault  have  been  on  a 
female. 


5.  With  having  assaulted  any  magistrate,  bailiff,  consta- 
ble, or  other  officer  in  the  lawful  peHbrmance  of  his  duty, 
or  with  intent  to  preveot  the  performance  thereof. 

6.  With  keeping  or  being  an  inmate  or  habitual  fre- 
quenter of  any  disorderly  house,  house  of  ill-&me,  or  bawdy 
house. 

In  any  sach  case  the  Recorder  may  kear  and  determine 
the  charge  in  a  summarily  way.'*' 

Police  JUagistrates, — ^The  PoUce  Magistrate  of  anj^  City 
in  Upper  Canada,  sitting  in  open  Court,  is  authomed  in 
the  case  of  persons  charged  before  him,  to  eseroise  with 
regard  to  the  above  offences,  the  tame  powen  as  a  Bteeor- 
der.f 

Duty  o/Juiticei  of  the  Peace  tn  suck  cotes. — ^If  any  per- 
son be  charged  before  any  Justice  of  the  Peace  witli  any  of 
the  above  mentioned  offenoes,  and  ia  the  opinion  of  the 
Justice  the  case  is  proper  to  be  disposed  of  by  a  Beoorder 
or  Police  Magistrate  in  Upper  Canada,  the  Justiee  may,  if 
he  see  fit,  remand  such  person  for  farther  examination 
before  the  Recorder  or  nearest  Police  Magistrate.  But  the 
remand  must  not  be  made  by  a  Justice  of  the  Peace  for 
Upper  Canada  before  a  Recorder  or  Police  Magistrate  of 
Lower  Canada,  or  vice  versa.  A  person  remanded  before 
the  Police  Magistrate  of  any  City,  may  be  examined  and 
dealt  with  by  uie  Recorder  of  the  same  City,  and  so  vtee 
versa  where  the  remand  is  before  a  Recorder.  | 

Proceedings  if  party  remanded  fail  to  appear, — ^If  any 
person  suffered  to  go  at  large  upon  entering  into  such  re- 
cognisanoe  as  the  Justice  of  the  Peaoe  is  authorised  to  take 
on  the  remand  of  a  party  accused,  conditioned  for  his 
appearance  before  a  Re(x>rder  or  Police  Ma^strste,  do  not 
afterwards  appear  pursuant  to  the  reo(^uance,  then  it 
is  the  duty  of  the  Recorder  or  Police  Magistrate  before 
whom  he  oneht  to  have  appeared,  to  certofy  (under  his 
hand)  on  the  oaok  of  the  reo<^nisanoe  to  the  Clerk  of  the 
Peaoe  for  the  County  or  Union  of  Comities  in  Upper  Oanftd* 
the  fact  of  such  non-appearance,  and  the  recognizance  may 
then  be  proceeded  upon  in  like  manner  as  other  reoogni- 
sances,  and  the  certificate  is  to  be  deemed  sufficient  pnma 
facie  evidence  of  the  non-appearance.  § 

Prdiminary  duty  of  Recorder y  dx. — Whenever  the  Re- 
corder or  Police  Magistrate  proposes  to  dispose  of  the  case 
summarily,  after  ascertaining  the  nature  and  extent  of  the 
charge,  but  before  the  formd  examination  of  witnesses  for 
the  presecution,  and  before  calling  on  the  party  charged  for 
any  statement  he  may  wish  to  miS^e,  it  is  the  duty  of  the 
Recorder  or  Police  Magistrate  to  state  to  such  person  the 
substance  of  the  charge  against  him,  and  to  say  to  him  these 
words,  or  words  to  the  like  effect :  <<  Do  you  consent  that 
the  charge  against  you  shall  be  tried  by  me,  or  do  yoa 
desire  that  it  shall  be  sent  for  trial  by  jury  at  the  (naming 
the  Court  cU  which  it  could  so  next  be  tried)  "\\. 

Hearing  of  the  chargc-^-lf  the  person  aooused  consent 
to  the  charge  being  summarily  tried  and  determined,  it  is 
next  the  duty  of  the  Recorder  or  Police  Magistrate  to 
reduce  the  charge  into  writing  and  read  the  same  to  the  ac- 


*  20  Vlo.  cap.  27  see.  1 ;  and  22  Yto.  cap.  27,  sec.  1. 
20  Yio.  cap.  27  sec.  14.  %  20  Vic.  cap.  27  sec.  6. 
20  Yio.  cap.  27.  sec.  6.         ||  22  Vic.  cap.  27  sec  a. 
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oused,  and  then  ask  him  whether  he  is  gniltj  or  not  gnilty 
of  the  charge.  If  the  accused  say  "  gnilty,"  the  Recorder  or 
Police  Magistrate  is  next  to  proceed  to  pass  such  sentence 
upon  him  aa  may  by  law  be  passed ;  but  if  the  accused  say 
<'  not  guilty/'  it  is  then  the  duty  of  the  Recorder  or  Police 
Magistrate  to  examine  witnesses  for  the  prosecution,  and 
when  the  examination  is  completed  to  inquire  of  the  accu- 
sed whether  he  has  any  defence  to  make  to  the  charge.  If 
he  state  that  he  has  a  defence  it  is  the  duty  of  the  Recor- 
der or  Police  Magistrate  to  hear  the  defence^  and  then  pro- 
ceed to  dispose  of  the  case  suismarily.^ 

•  

Power  to  compel  attendance  of  witnesses, — ^Any  Reoot^ 
der  ot  Police  Magistrate  before  whom  any  person  is  chftrged 
as  above,  is  empowered  by  summons  to  require  the  attend- 
ance of  any  person  as  a  witness  upon  the  hearing  of  the 
case  at  a  time  and  place  to  be  nam^  in  the  summons.  So 
the  Recorder  or  Poliee  Magistrate  may  bind  by  recognizance 
all  persons  whom  he  may  consider  necessary  to  examine 
touching  the  matter  of  the  charge,  to  attend  at  the  time 
and  place  to  be  appointed  by  him,  and  then  and  there  to 
give  evidence  upon  the  hearing  of  the  charge.  In  case  any 
person  so  summoned  or  bound  by  recognizance  neglect  or 
Tefbse  to  attend  in  pursuance  of  the  summons  or  recogni- 
zance, upon  proof  being  made  of  such  person  having  been 
summoned  or  bound  by  recognizance,  the  Recorder  or  Po- 
lice Magistrate  before  whom  such  person  ought  to  have 
attended  is  empowered  to  issue  a  warrant  to  compel  his 
appearance  as  a  witness.f 

Soto  foitnesses  summoned^ — ^The  summons  may  be  served 
by  delivering  a  copy  of  it  to  the  party  summoned,  or  by 
delivering  the  copy  to  some  inmate  of  the  party's  usual 
place  of  abode.  So  eveiy  person  required  by  any  writing 
under  the  hand  of  the  Recorder  or  Police  Madistrate  to 
attend  and  give  evidence  is  deemed  to  have  been  duly 
8ammoBed.| 

u,  c.  REPO  tir  s. 

QUEEN'S  BENCH. 

Xej»rted  Ay  C.  RomreoN,  XsQ^  Bcaiitta<^La!t». 

TSDimr  TKRM»  1868. 


Pbatt  it  al.  V.  Dbaki. 


^ 


Id  an  Aetloii  andnst  the  indorMr  of  a  note,  It  appeared  tbat  bit  name  had  be«i 
written  by  the  maker,  fate  nephew,  and  there  waa  no  eridenoe  of  esprwi  anthor- 
itT,  bat  it  waa  pnrred  that  defendant  had  before  and  afterwards  Indorsed  for 
hJe  nephew  on  pnrehaaes  by  him  from  these  plalntifEi,  and  that  when  payment 
of  this  note  was  demanded  tmn  him  he  had  asked  for  ttmoiand  hadnot  denied 
hia  indorsement  until  some  months  afterwards  when  the  maker  had  abaeonded. 
His  excnae  was  that  he  kept  no  mamorandnm  of  his  Indorsements  and  supposed 
it  was  right. 

Edfl,  that  delbndant  had  preehided  himself  br  his  eondnet  from  dlipntlBg  his 
liability ;  and  the  Jniy  haTing  foond  In  his  wvor,  a  new  trial  was  granted  iMth- 
onteoets. 

Aonoir  on  a  promissory  note  of  Thomas  Drake,  made  on  the 
27 tb  of  October,  1866,  payable  to  defendant  Beojamia  DrUce,  or 
order,  for  $274.7  in  four  months,  indorsed  by  defendant ;  with  a 
common  money  ooont. 

PUoM : — Ist.  Denying  that  defendant  indorsed  the  note.  2nd. 
JVimguam  indebitatuM  to  the  common  count. 

At  tbe  trial,  at  St  Thomas,  before  Bohiruon,  C.  J.,  it  appeared 
*  22  Tie.  cap.  27  sec.  8.    f  22  Tie.  cap.  27  sec.  4,    |  Ih,  sec.  6. 


that  the  claim  Was  only  for  a  balance  of  £80  still  unpaid  on  the 
note,  payments  having  been  made  on  aeeountofit  by  Thomas  Drake, 
the  maker. 

It  seemed  clear  that  tbe  defendant's  name  indorsed^on  tbe  note 
was  not  in  fact  written  by  the  defendant,  but  by  Thomas  Drake, 
his  nephew,  the  maker  of  the  note,  who  gave  it  thus  indorsed  to 
the  plaintiffs,  merchants  in  Buffalo,  from  whom  he  bought  goods. 

Thomas  Drake  had  before  dealt  with  the  plaintffs,  and  in  the 
autumn  of  1866  he  wanted  more  goods  fVom  them  but  they  declined 
letting  him  have  more,  unless  he  would  cover  the  amount  by  his 
note  indorsed  by  some  person  whom  their  attorney,  Mr.  IVarren, 
living  at  St.  Thomas,  would  accept  as  sufficient.  Mr.  Warren  told 
Thomas  Drake,  that  he  would  accept  a  note  indorsed  by  the  de- 
fendant,  and  such  a  note  was  accordingly  brought  to  him,  and 
Thomas  Drake  obtiuned  the  goods  he  required.  The  defendant 
had  before  that  indorsed  a  note  for  his  nephew  Thomas  in  favour 
of  the  plaintiffs  for  other  goods,  which  had  been  paid. 

It  was  proved  tbat  soon  after  this  note  became  due,  in  March, 
1867,  payment  was  demanded  by  Mr.  Warren  from  the  defendant, 
who  begged  him  not  to  press  it,  ae  it  would  injure  him.  On  that 
occasion  the  defendant  did  not  see  Ure  note,  but  he  stated  that  his 
nephew,  had  indorsed  his  name  on  other  notes,  and  tbat  he,  the 
defendant,  had  paid  them. 

The  defenduit,  it  was  sworn,  frequently  gave  his  name  as  indor- 
ser,  but  kept  no  bill  book. 

In  March  or  April,  1867,  tbe  plaintiff's  clerk  was  sent  over  to 
collect  this  note.  Defendant  told  him  he  did  not  wish  it  pressed, 
as  it  would  injure  Thomas,  his  nephew,  and  the  derk  in  consequence 
told  his  attorney  to  let  it  lie  for  a  time.  Thomas  after  tbat  ab. 
sconded,  and  it  was  not  until  December  following  (1857)  that  the 
defendant  denied  his  indorsement,  and  refused  on  that  account  to 
pay  it.  It  was  sworn  that  payment  could  have  been  enforced  from 
Thomas  Drake  while  he  remained  here,  if  the  plaintiffs  bad  been 
aware  that  the  indorsement  wae  disputed,  and  that  they  had  no 
recourse  but  against  him. 

In  the  meantime  the  nephew  had  got  a  further  credit  from  the 
plaintiffs,  upon  a  note,  which  the  defendant  indorsed. 

The  learned  Chief  Justice  told  tbe  jury  that,  as  the  name  of  the 
defendant  was  indorsed,  not  by  himself,  but  by  Thomas  Drake, 
they  should  be  satisfied,  before  they  could  hold  the  defendant 
liable,  either  that  Thomas  Drake  had  express  authority  to  indorse 
this  parUcular  note  in  defendant's  name,  or  to  indorse  notes  gen- 
orally  for  him  as  Thomas  might  have  occasion,  or  at  least  that 
there  had  been  such  a  practice  on  the  part  of  Thomas  of  using  the 
defendant's  name  as  aa  indorser,  recognised  and  sanctioned  by  de- 
fendant, as  would  fsirly  support  the  inference  of  an  implied  general 
authority  given  by  the  defendant  to  Thomas  to  indorse  notes  in  hia 
name  for  Thomas's  accommodation.  But  that  the  evidence  on  that 
point  shoidd  be  dear  and  convincing,  for  that  it  would  by  no  means 
follow  that  a  special  authority  given  to  indorse  one  or  more  notes, 
would  reader  a  party  liable  upon  other  notes  indorsed  in  the  same 
manner  without  his  knowledge. 

But  the  jury  were  told,  on  the  other  hand,  that  when  the  de- 
fendant waa  applied  to  for  payment  in  March,  1867,  if  he  had  any 
idea  that  this  note  was  not  indorsed  by  him,  or  with  his  sanction, 
and  meant  to  deny  his  liability,  he  ahould  have  done  so  promptly, 
and  not  asked  for  delay,  and  left  the  plaintiffs  to  believe  from 
March  to  December  that  all  vraa  right,  and  then  first  deny  his  in- 
dorsement after  his  nephew  had  absconded :  that  the  defendant's 
excuse  waa  that  he  kept  no  memorandum  of  his  indorsements,  and 
supposed  it  might  be  all  right,  and  so  asked  fbr  time ;  but  admitt- 
ing that  to  be  true,  as  it  was  proved  that  the  defendant  had  on 
other  occasions  pMd  notes  which  his  nephew  had  indorsed  in  his 
name,  it  waa  fair  tbat  this  note  should  be  treated  aa  having  been 
indorsed  by  his  autiiority,  after  what  liad  ooeured,  rather  than 
throw  the  loss  upon  the  plaintifi)i,  especially  as  the  plaintiffs  had 
every  reason  to  suppose  the  indorsement  was  genuine,  from  the  de» 
fendanf  s  conduct,  not  only  in  relation  to  this  note,  but  in  after- 
wards indorsing  another  note  for  his  nephew,  on  which  he  got  a 
further  credit  from  these  same  plaintiffs. 

The  jury  gave  their  verdict  for  the  defendant 

Becker,  Q.  C,  obtained  a  rule  am  for  a  new  trial  on  the  evid- 
ence, to  which 

D.  B,  Reed  shewed  cause 
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RoninsoN,  C.  J.,  deliTered  the  jadgment  of  the  ooart. 

My  brothers  ha^e  considered  this  case,  and  we  are  all  of  opinion 
that  the  defendant  had  precluded  himself,  by  his  conduct  after 
payment  wa^demanded,  from  dispnting  that  he  was  liable  upon  the 
note,  although  he  could  no  doubt  say  truly  that  his  name  was  not 
written  on  the  note  by  himself. 

If  he  meant  to  deny  that  his  nephew  had  indorsed  his  name  on 
the  note  by  his  authority,  he  should  not  haye  asked  for  delay,  and 
conducted  himself  in  other  respects  in  so  inconsistent  and  unde- 
cided a  manner.  We  think  there  should  be  a  new  trial  without 
costs. . 

Rule  absolute. 


MaULSON  ST  AL.   T.   ThB  COMICIBCIAL  BaHK. 

MtiffKmiuU  in  tntdfor  crtdUon— Nature  qf  Ou  chiuigt  qfpoumion  rtquirta-' 

ao  Vie^  ch.  8. 

In  oonildcrltig  whether  «  ralBcient  change  of  pqoendon  hM  taken  plaee  to  satfify 
the  statute,  regard  moat  be  had  to  tha  nature  and  porpoeea  of  the  aatignmen^ 
and  the  circanutanoea  of  the  caae ;  and  whan  made  bj  a  merchant  for  the  ben- 
efit of  his  creditor*.  It  is  not  to  be  expected  that  the  asiigaaesshonld  remote  the 
goods,  or  take  exclnstTe  poaseisston,  as  in  the  ease  of  an  ordinary  sale  of  goods. 

TIm  ass^gncMr  may  continoe  upon  the  pnwnlsos,  and  aasist  in  disposing  of  the  goods, 
withont  Titlating  the  asslsnment  in  law,  bat  It  Is  a  flujt  to  be  left  tothejory, 
as  OTidenoe  to  shew  that  ua  transfer  waa  oolonxable. 

JBddy  that  npon  the  erldenee  to  shew  that  the  Jury  were  warranted  In  finding  an 
actual  and  continued  change  of  possession. 

This  was  an  Interpleader  issue,  to  try  whether  goods  seized  by 
the  sheriff  of  York  and  Peel  under  a  fi.  fa,  from  this  court 
tested  19th  November,  1850,  and  deliyered  on  that  day  to  the 
sheriff,  upon  a  Judgment  of  these  defendants  against  Bostwick 
and  McDonell,  were  at  that  time  the  property  of  the  plaintiffs,  to 
whom  they  had  been  assigned  by  Bostwick  and  McDonell  to  be 
sold  for  the  benefit  of  their  creditors. 

The  assignment  was  not  registered,  and  at  the  trial,  which  took 
place  at  Toronto,  before  JHeharnU,  J.,  the  only  question  was 
whether  there  had  been  a  sufficient  change  of  possession.  The 
case  was  left  to  the  jury,  and  they  found  for  the  plaintiffs. 

Christophir  Bobinson  obtained  a  rule  nisi  for  a  new  trial  on  the 
law  and  evidence.  He  contended  that  an  actual  and  continued 
possession  of  the  goods  assigned  to  the  plaintiffs  was  not  proved 
at  the  trial. 

Boomer  shewed  cause. 

The  evidence  is  Ailly  stated  in  the  judgment 

RoBiXBoif,  C.  J.,  dellTered  the  judgment  of  the  oonrt. 

We  think  we  cannot  say  that  the  verdict  was  wrong  npon  the 
evidence,  on  the  only  point  on  which  it  is  questioned  by  the  rule. 
The  evidence  shewed  that,  although  the  goods  were  not  removed 
to  another  building  after  the  assignment,  they  were  actually  taken 
possession  of  by  the  assignees,  who  exercised  a  continual  control 
over  them,  putting  persons  of  their  own  in  charge,  though  the 
former  owners  of  the  goods  continued  to  assist  in  disposing  of  them. 
It  was  sworn  that  one  of  the  trustees  attended  daily  in  Uie  store, 
and  received  the  money  that  had  been  taken  in :  that  new  books 
were  opened,  every  thing  done  in  the  name  of  the  trustees  and 
that,  besides  their  having  given  notice  to  the  defendants  in  partio- 
ular  of  the  assignment,  they  made  it  public  in  an  open  manner,  by 
distributing  hand-bills.  Of  course  nothing  that  the  trustees  could 
do  by  way  of  giving  notice  could  avail,  if  the  assignment  came 
clearly  under  the  Chattel  Mortgage  Act,  and  required  registry, 
and  was  not  registered,  for  then  there  would  be  one  enquiry  to 
make,  namely,  whether  there  had  been  an  actual  and  continued 
change  of  possession.  We  think  there  was  in  this  case  sufficient 
eridence  to  warrant  the  jury  in  finding  that  there  had  been  such 
a  change  of  possession,  although  the  goods  were  not  removed,  for 
there  is  no  case  in  which  a  removal  of  the  goods  has  been  held  to 
be  indispensable,  although  there  should  be  more  pains  taken  than 
are  generally  taken,  even  when  all  was  fair  and  honestly  meant 
(as  we  have  no  doubt  was  the  case  here)  to  make  the  change  of 
possession  palpable,  so  as  to  leave  no  pretence  for  questioning  the 
Talidity  of  the  assignment  on  the  ground  on  which  it  has  been 
questioned  here. 

These  assignments  to  trustees  for  the  benefit  of  creditors,  with 
a  view  to  a  ratable  distribution,  are  expressly  excepted  firom  the 
operation  of  the  English  Chattel  Mortgage  Act,  but  there  is  no 


such  exception  in  our  act,  though  it  seems  reasonable  and  conve- 
nient thatthey  should  be  excepted,  or  if  not,  that  the  oath  of  bona 
fidet  on  which  they  moy  be  registered  should  be  modified  so  as  to 
suit  the  case. 

I  haTe  intimated  in  other  eases  that  I  have  doubted  whether 
such  assignments  eome  within  the  act—that  is,  whether  they  can 
properly  be  called  sales  of  the  goods  so  assigned  in  trust  But 
admitting  that  they  must  be  held,  as  they  have  been,  to  come 
within  the  statute,  then  the  question  is,  whether  what  has  been 
shewn  to  have  taken  place  in  this  case  can  be  held  to  have  been 
such  a  **  delivery''  and  such  an  **  actual  and  oontinned  change  of 
possession  of  the  goods"  (which  are  the  words  of  the  statute  20 
Vic,  ch.  8,  sec.  2),  as  to  dispense  with  the  neoessity  of  resigtering 
the  assignment. 

We  tlSnk  that  to  give  a  reasonable  oonstmction  to  the  met,  we 
must  haTe  regard  to  ciroumstanoes— -that  is,  in  this  case,  to  the 
object  and  purposes  of  the  assignment  When  one  man  buys  goods 
of  another,  we  must  suppose  t£at  he  buys  them  because  he  wants 
them,  and  we  expect  him  to  take  possession  of  them,  and  to  use 
and  ei^oy  them.  And  when,  instead  of  that,  we  find  that,  although 
he  has  paid  for  the  goods,  or  oontraoted  to  pay  for  them,  yet  he 
abstains  from  taking  them  into  his  possession,  and  leaves  them 
still  in  the  hands  of  the  seller  to  be  used  and  enjoyed  by  him,  we 
naturally  entertain  a  suspicion  that  all  is  not  right — ^that  there  has 
been  only  a  pretended  sale  of  the  goods,  and  tiiat  the  transaction 
is  a  sham,  by  which  it  is  hoped  to  deceive  the  public  into  the  be- 
lief that  the  goods,  though  still  in  the  possesnon  of  the  same  per- 
son, belong  in  fact  to  another,  and  cannot  therefore  be  seised  to 
satisfy  the  debts  of  the  former  owner.  The  inconsistency  between 
the  conduct  of  the  parties  and  the  assertion  of  a  sale,  gives  rise  to 
the  suspicion,  seldom  unjust,  that  there  must  be  a  secret  and 
fraudulent  understanding  between  them  to  defirand  creditors. 

But  in  the  case  of  an  assignment  like  this,  to  tmstees  for  the 
benefit  of  creditors,  the  case  is  altogether  different  The  assignee 
in  cases  of  that  kind  ia  often  a  person  not  in  mercantile  business, 
having  no  warehouse  in  his  possession  in  which  to  keep  goods,  nor 
any  shop  in  which  to  expose  them  to  sale ;  or  he  is  often  a  retired 
merchant  no  longer  in  possession  of  such  conveniences ;  or,  if  a 
merchant  in  actual  business,  his  warehouse  or  shop  may  be  sup- 
posed in  general  to  be  occupied  by  bis  own  goods.  He  is  therefore 
not  expected,  aud  it  Is  not  usual  course  of  such  transactions,  that 
assignees  should  actually  remove  the  goods  of  the  insolvent  person 
from  their  former  situation  to  his  own  premises,  or  to  premises 
hired  by  him  for  that  purpose.  .  What  ordinarily  takes  place  Is, 
that  the  shop  in  which  the  goods  were  on  sale  before  the  as^gn- 
ment,  whether  owped  by  the  insolvent  in  fee  or  held  on  lease,  is 
part  of  the  property  assigned,  and  the  goods  remain  there  till 
they  are  disposed  of,  either  by  retail  or  otherwise. 

Then  admitting  that  to  sudi  oases  of  assignment  as  well  as  to 
others  the  statute  20  Vic,  ch.  8,  applies,  the  question  is  whether 
upon  what  was  proved  in  this  case  the  jury  could  rightly  hold  that 
there  had  been  an  immediate  delivery  of  the  g^ds,  and  such  actual 
and  continued  change  of  possession  as  complied  with  the  attention 
of  the  statute,  regard  being  had  to  the  ciroumstanoes  of  the  case. 
There  certuuly  was  an  immediate  deUvery  of  the  goods  into  the 
possession  of  the  assignees,  who  exercised  all  the  control  oyer 
them,  actually,  and  openly,  and  continually,  that  an  assignee  for 
such  a  purpose  could  be  expected  to  do.  But  it  is  true  that  though 
the  assignees  thus  held  the  goods,  and  were  in  possession  of  them 
all  the  time  by  their  clerks  and  servants,  yet  the  former  owners 
continued  to  assist  in  disposing  of  them.  That  no  doubt  subjected 
the  case  to  suspicion,  and  made  it  necessary  to  submit  to  the  Jury 
whether  the  change  of  possession  was  real,  or  only  apparent,  and 
whether  it  could  be  siud  that  there  had  in  truth  been  a  change  of 
possession  from  the  former  owner  to  the  assignees.  The  jury 
thought  that  there  was  no  deceitful  appearance,  and  that  posses- 
sion had  in  fact  been  changed,  though  for  the  benefit  of  all  parties 
interested,  the  former  owners  gave  their  attendance  and  assistance 
upon  the  premises  in  disposing  of  the  goods. 

We  think  that  finding  was  not  inconsistent  with  the  evidence. 

And  we  do  not  consider  that  what  Lord  Ellenborough  said  in 

Wordall  v.  Smiih  (1  Camp.  888)  can  be  reasonably  applied  In  the 

present  case.      Then  what  was  asserted  was,  that  before  the  sheriff 

came  with  his  execution  the  goods  had  been  sold  to  another  ored- 
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itor ;  bat  it  was  proved  that,  though  a  seryant  of  each  alleged 
yendee  was  immediately  put  into  the  house,  yet  the  former  owner 
and  hi«  wife  continued  to  carry  on  the  business  of  publican  as 
osual,  with  the  stock-in-trade  that  had  been  so  assigned,  during 
which  time  the  servant  was  employed  to  keep  possession,  when  he 
sold  beer,  put  the  money  into  the  till,  to  which  they  had  access. 
Lord  Ellenborough  held  that  there  was  in  that  case  no  bona  fide 
substantial  change  of  possession :  that  a  concurrent  possession  with 
the  assignee  was  colourable,  and  was  fraudulent  and  void ;  and 
that  the  merely  putting  another  in  possession  with  the  former 
owner  of  the  goods  was  a  mere  mockery. 

That  language  was  just  and  reasonable  as  applied  to  the  case 
which  the  learned  judge  had  before  him,  but  we  cannot  safely  take 
it  as  a  guide  for  the  decision  of  this  oase,  when  the  object  of  the 
assignment,  and  what  was  done  under  it,  were  so  utterly  unlike. 
If  we  were  to  set  the  verdict  aside  which  has  been  given  in  this 
case  in  favour  of  the  assignees,  when  there  is  no  reason  to  doubt 
that  all  was  done  in  good  faith,  without  any  secret  understanding 
in  favour  of  the  former  owner  of  the  goods,  we  should  be  holding 
that  the  statute  means  in  all  cases  not  merely  an  actual  and  oon- 
tinaed  change  of  possession,  but  an  ezelusive  poisestion,  in  the 
assignee,  and  that  so  premptorily  that  a  jury  must  be  held  to  have 
decided  against  law,  if  in  a  case  of  this  kind  they  find  that  there  has 
been  a  change  of  possession,  when  the  former  owner  of  the  goods 
is  allowed  by  the  assignees  to  give  his  attendance  and  assistance 
jointly  with  their  clerk  or  agent,  and  under  their  control  and  dir- 
ection, in  disposing  of  the  goods. 

That  this  was  a  circumstance  in  the  present  case  which  might 
fairly  be  submitted  to  the  jury,  and  considered  by  them  as  raising 
suspicion  of  the  assignment  being  colourable,  we  have  no  doubt, 
but  it  was  considered  and  disposed  of  by  the  jury  with  that  view, 
and  the  conclusion  which  they  came  to  in  favour  of  the  honesty  of 
the  «ase  seems  to  be  consistent  with  the  truth  of  the  case.  All 
tberefore  turns  on  the  question  whether,  as  a  point  of  law,  the 
statute,  as  it  regards  change  of  possession,  should  be  held  not  to 
be  complied  with  in  any  case  where  the  former  owner  of  the  goods 
is  allowed,  as  he  very  commonly  is  in  cases  of  assignments  for  the 
benefit  of  creditors,  to  remun  upon  the  premises  assisting  the  as- 
signees in  carrying  out  the  purposes  of  the  assignment.  We  think 
we  cannot  construe  the  statute  so  strictly.        Rule  discharged. 


Cahn  v.  Thomas. 

deftlor— uittadhwcw^— JbneewWow    C  L.  P.  A.t  uct,  6S,  66. 

The  plaintiff  obtalD^d  ezecution  agalnit  ▲.,  whow  foods  mm  th«n  iuuI«rMbiire 

npoa  an  attachment  lmu«d  against  him  ai  an  abaoonding  debtor.    The  sheriff. 

under  C.  L.  P.  ▲.,  see.  63,  having  sued  and  oMained  payment  of  a  som  dne  by 

one  ofA's  debtora, 
Mddt  that  snch  money  was  not  liable  to  the  plalatiff '■  execation,  but  must  be 

divided  amonx  the  attaching  creditors. 

This  was  an  action  brought  by  the  plaintiff  against  the  defend- 
ant, as  sheriff  of  the  county  of  Wentworth,  on  a  return  of  nulla 
bona  made  to  a  writ  of  fitri  faeiat  placed  in  his  hands  on  the 
second  day  of  November  last  past,  against  the  goods  and  chattels 
of  one  William  Bodds,  in  favour  of  the  said  plaintiff;  and  by  con- 
sent of  parties,  and  by  order  of  a  judge,  the  following  case  was 
stated  for  the  opinion  of  the  court  without  pleadings : — 

On  the  10th  of  October,  1867,  the  above  named  plaintiff  obtained 
a  Jadgment  in  this  honourable  court  against  one  William  Dodds, 
and  on  the  second  day  of  November  following  placed  a  writ  of 
fieri  faciatf  against  the  goods  and  chattels  of  the  said  Bodds,  in 
t^e  hands  of  the  defendant,  as  sheriff,  for  the  execution  thereof. 

On  or  about  the  eleventh  day  of  October  last  past  the  sud 
William  Dodds  absconded  from  this  province,  and  proceedings  were 
then  taken  against  him  as  an  absconding  or  concealed  debtor,  and 
on  the  twelfth  day  of  the  same  month  a  writ  of  attachment  against 
the  said  William  bodds,  as  such  absconding  or  concealed  debtor, 
was  placed  iu  the  hands  of  the  defendant,  as  such  sheriff  as  afore- 
said, at  the  suit  of  John  Riddle  and  John  McNab,  who  in  due 
course  obtained  a  judgment,  and  placed  a  writ  of  fieri  faciat  there- 
on, against  the  goods  and  chattels  of  the  said  William  Dodds,  in 
the  hands  of  the  defendant,  to  be  executed  according  to  the  ex- 
igency thereof. 

Various  other  writs  of  attachment,  including  one  at  the  suit  of 
one  Young  against  Dodds  issued  on  the  thirteenth  day  of  such 


last  mentioned  month  of  October,  were  sued  ont  against  the  said 
William  Dodds  at  or  about  the  time  of  the  issuing  of  the  last  men- 
tioned writ  of  attachment,  and  were  also  duly  prosecuted  to  judg- 
ment and  execution. 

On  or  about  the  thirteenth  day  of  the  same  month  October, 
and  before  the  writ  of  fieri  /adaa  of  the  said  plaintiff,  so  by  him 
obtained  under  his  judgment,  was  issued  and  plaoed  in  the  hands 
of  the  said  defendant,  he,  the  said  defendant,  as  such  sheriff  afore- 
said, did  give  notice  in  writing  to  the  Great  Western  Railway 
Company,  a  debtor  of  the  said  absconding  debtor,  as  provided  by 
the  52nd  section  of  the  Common  Law  Procedure  Act,  and  the  per- 
sonal and  other  property  of  such  absconding  debtor  having  proved 
insufficient  to  satisfy  the  said  attachments  and  the  executions  issu- 
ed thereon,  did,  in  pursuance  of  the  provisions  of  the  said  act,  sue 
for  and  recover  from  the  Oteat  Western  Railway  Company  the 
sum  of  £841  ISs.  Sd.,  and  the  said  money  now  remains  in  the 
hands  of  the  said  defendant  as  such  sheriff  as  aforesaid,  and  was 
in  the  possession  and  eustody  of  the  said  defendant  before  and  at 
the  time  of  the  return  of  the  writ  of  fieri  faeiai  in  favour  of  the 
plaintiff  hereinbefore  mentioned. 

The  said  sum  is  not  sufficient  to  satisfy  said  attachments. 

The  question  for  the  opinion  of  the  court  is,  whether  the  money 
so  received  by  the  sheriff  from  the  Great  Western  Railway  Com- 
pany is  liable  to  be  seized  and  taken  by  the  sheriff  in  satisfaction 
of  th^  fieri  faeiat  so  issued  and  placed  in  his  hands  by  the  plaintiff, 
or  whether  the  same  is  liable  to  the  several  attachments  so  issued 
against  the  absconding  debtor. 

If  the  court  should  be  of  opinion  that  the  money  was  or  is  so 
liable  to  seiiure  under  thefi,  fa.,  judgment  shall  be  entered  for 
the  plaintiff,  if  otherwise  for  defendant 

Starlf  for  the  plaintiff.    Burton,  contra. 

C.  L.  P.  A.,  1866,  sees.  68,  66,  67,  68,  194 ;  CoUingridg€^  v. 
PaxUnif  11  Ci^  B.  688,  were  referred  to. 

Robinson,  C.  J. — I  think  the  money  obtained  by  suing  the 
Great  Western  Railway  Company  under  the  68rd  clause  of  the  act 
must  be  divided  among  the  plaintiffs  in  the  writs  of  attachment, 
and  cannot  be  treated  as  if  it  was  the  proceeds  of  goods  remaining 
in  the  hands  of  the  absconding  debtor,  and  so  paid  over  to  the 
judgment  creditor,  who  obtained  judgment  before  the  debtor  ab- 
sconded; and  cannot  therefore  be  paid  over  to  each  judgment 
creditor,  under  the  66th  clause  of  the  Common  Law  Prooedure  Aet 

The  legislature  never  oonld  have  intended  that  when  an  attach- 
ment creditor  had  availed  liimself  of  this  provision  of  the  statute, 
giving  the  security  for  costs  which  the  act  requires,  a  creditor 
who  had  obtained  execution  upon  a  judgment  against  the  debtor 
before  he  absconded,  should  step  in  and  sweep  away  the  fruits  of 
the  action  brought  by  the  sheriff  at  the  instance  of  the  attachment 
creditor  for  his  benefit. 

If  the  debtor  had  never  absconded,  and  this  were  a  question 
between  a  previous  execution  creditor  and  a  subsequent  one,  which 
should  receive  the  benefit  of  a  garnishee  order  obtained  by  the 
plaintiff  in  the  second  writ,  there  could  be  no  question  that  when 
the  money  was  collected  by  the  creditor  who  obtained  the  order, 
he  would  hold  it  against  the  creditor  who  had  the  prior  execution. 

The  case  cited  firom  11  C.  B.  688,  has  a  material  bearing  on  this 
case.     We  are  clear  that  the  plaintiff  cannot  sustain  this  action. 

Burns,  J. — I  think  judgment  should  be  given  for  the  defendant. 
It  is  admitted  that  the  judgment  debt  dne  from  the  Great  Western 
Railway  Company  to  the  debtor  was  merely  an  account,  and  there- 
fore not  liable  to  seizure  by  virtue  of  22nd  sec.  of  20  Vic,  ch.  67, 
similar  to  the  English  act  1  &  2  Vic,  ch.  110,  sec.  12,  enabling 
sheriffs  to  seize  upon  writs  of  fi,  fa,,  money,  bank  notes,  cheques, 
bills  of  exchange,  promissory  notes,  bonds,  mortgages,  specialties, 
or  securities  for  money.  It  is  said  the  plaintiff  might  have  had 
the  remedy  by  irarnishment  under  the  194th  section  of  the  Com- 
mon Law  Procedure  Act,  after  he  had  obtained  his  judgment,  had 
it  not  been  for  the  attachments  sued  out  and  notices  given  under 
the  62nd  section  of  the  act,  which  would  deprive  him  of  that 
remedy.  All  we  can  say  to  that  question  is,  if  it  be  any  hardship 
upon  one  creditor  more  than  upon  another,  which  of  them  is  to 
obtain  the  Aruit  of  his  legal  proceedings  first,  the  legislature  must 
apply  the  remedy.  The  66th  section  preserves  to  the  creditor  who 
sues  before  the  debtor  has  absconded  his  legal  rights  upon  his 
execution  to  the  exclusion  of  the  attaching  creditor,  and  the 
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remedy  by  gftrnishmeni  of  the  demAnda  dae  to  the  debtor  ie  an 
addition,  for  he  never  had  it  before.    It  may  be  the  legielatnre  con- 
sidered it  would  be  joatice  to  allow  the  creditor  who  should  obtain 
execution  upon  a  suit  commenced  before  the  debtor  absconded,  to 
haye  all  goods  and  effects  liable  to  execution  held  to  satisfy  the 
execution  prior  to  the  claim  of  the  attaching  creditor,  and  that  the 
attaching  creditor  mig^t  hare  all  other  demands  not  liable  to  ex- 
ecution held  liable  to  his  claim  by  reason  of  the  attachment  and 
notice  to  the  debtors  of  the  judgment  debtor  in  priority  to  the 
execution,  but  that  is  not  a  point  for  the  court  to  speculate  upon. 
The  question  here  is  whether  the  money,  the  proceeds  of  the  de- 
mand against  the  Great  Western  Railway  Company,  is  to  be  con- 
sidered as  liable  to  the  execution  when  that  money  came  into  the 
sheriff's  hands,  though  it  be  admitted,  so  long  as  it  remained  a 
debt  due  by  the  lUdlway  Company,  the  execution  could  not  touch 
it    In  the  case  of  CoUingndff$  t.  Faxton,  (11  C.  B.  688),  tiie 
court  held  that  bank  notes  seised  by  the  sheriif  could  not  be  treat- 
ed as  liable  to  seizure  on  another  execution  then  in  his  hands 
against  the  plaintiff  at  the  suit  of  another  person.    Now  in  this 
case  I  apprehend,  for  the  same  reason  given  in  that  case,  the 
amount  of  the  debt  due  by  the  Rulway  Company,  when  paid  into 
the  hands  of  the  sheriff,  could  not  be  sud  to  be  money  identical 
in  the  hands  of  the  sheriff  of  the  judgment  debtor.     The  judg^ 
ment  debtor,  or  his  attaching  creditors,  would  hsTC  no  claim  to 
the  identical  bank  notes,  or  gold,  or  ulyer,  or  cheque,  or  whatcTer 
the  Great  Western  Bailway  Company  might  have  paid  the  sheriff 
with.     It  is  in  that  sense,  I  think,  the  legislature  meant  it,  when 
authority  was  giyen  to  the  sheriff  to  seise  money,  &c.,  belonf^ng 
to  the  debtor.    In  this  case  it  appears  the  sheriff  recoTcred  the 
amount  from  the  Railway  Company  under  the  prorisions  of  the 
68rd  section,  and  that  section  says  the  sheriff  shall  hold  the 
moneys  recovered  by  him  as  part  of  the  assets  of  such  absconding 
debtor,  and  shall  apply  them  accordingly.    The  67th  section  shews 
how  it  shall  be  distribnted. 

The  goods  and  effects  of  the  absconding  debtor  in  the  hands  of 
the  sheriff  would  be  liable  to  such  executions  as  he  might  have 
under  the  prorisions  of  the  55th  section,  but  I  do  not  think  that 
demands  which  the  execution  could  not  touch  can  be  treated,  when 
the  sheriff  has  obtuned  paymeut  of  them,  in  the  same  way.  The 
effect  of  the  several  clauses  of  the  act  is  to  constitute  the  aheriff  a 
trustee  for  the  attaching  creditors,  and  it  is  In  rirtue  of  that  capa- 
city cast  upon  him  by  the  act,  that  the  money  due  flrom  the 
debtors  of  the  judgment  debtor  comes  into  his  hands,  and  not  by 
rirtue  of  his  office  of  sheriff.  The  former  act  prorided  for  the  at- 
taching creditor  plaintiff  collecting  the  demands  from  the  debtors, 
and  suing  them  if  not  paid,  and  by  that  means  ^scharging  his  own 
demand.  If  that  proriaion  had  remained  in  force,  it  never  could 
be  contended  that,  as  soon  as  the  attaching  creditor  had  obtained 
payment,  the  sheriff  could  take  the  money  out  of  his  hands  upon 
an  execution  against  the  debtor  in  the  situation  this  plaintiff's 
execution  is.  It  does  not  appear  to  me  that  the  effect  of  substi- 
tuting the  sheriff  as  the  proper  person  to  collect  those  demands 
has  the  effect  of  altering  the  law,  and  saying  that  when  the  money 
has  been  paid  to  the  sheriff  under  one  authority.  It  shall  be  consi- 
dered the  debtor's  money  so  ear-marked  as  that  it  instantly  becomes 
liable  to  another  species  of  demand,  which  could  never  have 
touched  it  but  for  the  mroumstances  of  the  legislature  constituting 
the  sheriff  a  trustee  to  sue  for  debts  instei^  of  allowing  every 
creditor  to  sue  for  himself,  and  in  some  eases,  perhaps,  sue  for 
part  only,  that  is,  so  much  as  would  be  sufficient  to  satisfy  a  par- 
ticular demand. 
MoLban,  J.,  concurred.  Judgment  for  defendant 
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Omtnct—LiabilUy  qf  Ourporatim— Right  to  Hecaver. 

^'j^;  that  where  plaintiff  performed  certaia  pnbllc  work  under  contract  not  made 
wttb  the  mnnlctpality,  or  any  of  Ita  known  offli^ers,  bnt  merely  with  pereons  In 
their  Individual  mpadty  amnming  to  act  as  a  dnly  appointed  committee,  no 
aoUon  Uea  against  the  ooiiwratton. 

DecliMration  for  work,  labour,  and  materials,  done  and  provided 


by  plaintiff  for  defendants  at  their  request,  and  on  an  account 
stated.    Plea,  never  indebted. 

The  case  was  tried  before  Draper,  C.  J.,  at  Cobourg,  in  April 
last. 

The  pluntifT  proved  that  in  the  latter  part  of  the  year  1856,  cer- 
tain inhabitante  of  the  village  of  Smithfield,  in  the  Township  of 
Brighton,  petitioned  the  municipality  of  that  Township  respecting 
the  necessity  of  making  some  improvements  on  the  bridge  across 
the  creek  in  that  village,  representing  that  such  repairs  were  abso- 
lutely necessary,  and  hoping  the  municipality  would  appoint  a  com- 
mittee for  the  purpose  of  superintending  the  work,  and  further  stat- 
ing that  the  bridge  in  question  was  the  only  portion  of  the  road  the 
inhabitants  were  unable  to  keep  in  repair.     On  the  6th  December, 
1866,  it  was  resolved  by  the  Municipal  Council,—"  That  the  prayer 
of  the  petition  be  granted,  and  that  Messrs.  Abigail  Smith,  Heniy 
Vantapel,  and  William  Dravey  be  appointed  a  committee  to  super- 
intend the  said  work."    None  of  these  three  were  members  of  the 
council ;  no  other  entry  respecting  the  matter  appears  on  the  cor- 
porate books;  in  a  by-law  imposing  all  rates  and  assessments  on 
the  Township  for  the  year  1857,  this  bridge  or  work  was  not  men- 
tioned, for  it  imposed  a  gross  sum,  composed  of  items  which  had 
been  discussed  in  the  Council  and  approved.    The  sums  reqidred 
for  different  purposes  were  estimated  for,  and  if  adopted  were  put 
into  the  gross  sum.    The  Clerk  of  the  Council  said  he  thought  £75 
had  been  estimated  for,  for  the  bridge,  on  a  loose  piece  of  paper 
written  by  one  of  the  Councillors,  but  he  could  not  swear  it  was 
included  in  the  rates  imposed ;  he  thought  it  had  been  struck  out 
One  of  the  Township  Councillors  swore  that  the  matter  was  talked 
of  in  the  Council  in  1857,  but  nothing  whatsoever  was  reduced  to 
writing.     He  said  £75  for  this  work  was  included  in  the  gross  sum 
imposed  by  the  by-law  spoken  of,  and  that  the  money  had  been 
raised,  that  is,  all  imposed  by  the  bylaw,  he  thought,  but  he  did 
not  know  it  positively.     In  December,  1867,  a  demand  was  made 
on  the  Council  for  £82  10s.  for  this  work,  and  the  Council  resolved, 
"  That  the  Reeve  be  authorised  and  required  to  take  legal  advice 
on  the  resolution  appointing  a  committee  to  construct  a  bridge  at 
Smithfield,  and  if  this  Council  is  found  liable,  that  he  be  autho- 
rised to  draw  an  order  on  the  Treasurer  in  favour  of  Coulter  and 
Bates  for  the  sum  of  £82  lOs.,  for  the  construction  of  said  bridge, 
and  said  order  to  be  made  payable  on  the  20th  January,  1868." 
There  was  no  other  by-law,  resolution,  or  minute  of  any  kind  on 
the  subject 

The  committee,  however,  proceeded  and  get  a  plan  and  a  speci- 
fication for  building  a  stone  bridge,  and  grading  the  road  approach- 
ing to  it  for  a  distance  of  26  rods  one  way,  and  80  rods  the  other, 
and  for  making  108  feet  of  ruling  on  each  si^e,  and  employed 
plaintiff  to  execute  it  One  of  them  proved  that  they  got  no  spe- 
cific directions  ftt>m  the  Council  as  to  the  nature  of  the  work,  nor 
was  any  sum  mentioned  as  the  limit  of  the  expense.  They  did 
not  even  receive  a  copy  of  the  resolution  appointing  them,  but 
signed  the  specifications  produced  in  their  own  names,  and  the 
plaintiff  signed  them  also,  in  which  there  was  no  reference  to  the 
municipality.  No  written  contract  was  produced,  or  any  other 
memorandum  in  writing  except  the  specifications ;  but  theyi  tiie 
three  persons  named  in  the  resolution,  engaged  the  plaintiff  to 
do  the  work  according  to  a  plan  and  these  specifications  for  the 
sum  of  $380.  It  was  proved  that  the  work  was  not  yet  finished, 
ten  or  fifteen  days*  work  remaining  to  be  completed,  which  they 
thought  it  better  to  defer  until  the  spring.  The  price  was  sworn 
to  be  reasonable,  and  the  work  which  was  done  was  good. 

On  this  evidence,  the  learned  judge  nonsuited  the  pluntiff, 
reserving  leave,  by  consent,  to  move  to  enter  a  verdict  for  him  for 
£75. 

In  Easter  Term,  Patterson  moved  to  enter  a  verdict  for  plaintiff 
on  the  leave  reserved. 

In  Trinity  Term,  A.  Richardt  shewed  cause,  he  cited  O^  ▼. 
Thamet  Haven  Dock  and  Railtcay  Company,  8  £x.  841 ;  Randall 
V.  Trimen,  18  C.  B.  786;  AuetraUan  8Uam  Navigation  Co,  v.  Mar- 
tettu  11  Ex-  228;  Hendereon  v.  The  AtutraUan  Steam  Naviga-- 
tion  Co.,  5  E.  &  B.  409;  Renter  y,  TheEleclrie  Telegraph  Company, 
6  E^ft  B.  841. 
"^BAPBR,  C.  J.,  delivered  the  judgment  of  the  Court 

On  this  application  we  have  to  determine  whether  the  evidence 
given  by  the  pluntiff  shows  him  entitled  to  recover  the  sum  of  £75. 
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If  entitled  to  recoTer  at  all  there  seems  no  objection  to  the  amount. 

The  latest  decisions  in  England  haye  established  that  when  a 
eofporation  is  a  trading  one,  and  as  I  nnderstana  especially  inhere 
it  is  established  for  a  special  purpose,  thej  are  boand  by  a  con- 
tract made  in  hirtherance  of  the  purposes  of  the  incorporation, 
though  not  nnder  the  corporate  seal. 

The  same  doctrine  and  f^lly  to  the  same  extent  has  been  estab- 
lished in  this  Pr)Yince  by  the  decision  of  the  Court  of  Appeal  in 
Marshall  t.  f%e  School  TruttuB  o/KUley,  and  Pym  t.  The  Munici- 
pal CouneU  of  Ontario.  We  cannot,  therefore,  entertain  any  ob- 
jection for  the  mere  want  of  a  contract  under  seal  to  charge  the 
defendants  as  a  corporation.  But  there  are  other  difficulties  in 
the  way.  I  am  not  prepared  to  admit  that  the  Township  Council 
can,  by  resolution,  delegate  to  third  parties  power  to  bind  them  by 
contract  for  purposes  which  the  Legislature  haye  specially  entrus- 
ted to  the  Coundl,  and  enabled  them  to  execute  by  the  passing  of 
by-laws :  Eamtay  t.  Weatem  District  Council^  4  U.  C.  Q.  B.  874. 

The  plaintiff  did  not  contract  with  any  knonn  officer  or  serrant  of 
the  Municipal  Corporation.  He  does  not  appear  to  haye  entered 
into  a  formal  contract  ^th  the  three  persons  named  in  the  resolu- 
tion«  though  it  appears  that  he  and  they  signed  the  specifications, 
they  signing  as  indiyiduals,  not  as  acting  under  or  for  the  Muni- 
cipality. The  resolution  under  which  alone  they  could  assume  to 
act,  for  the  Municipality  is  not  referred  to,  was  not,  for  all  that 
appears,  communicated  to  the  plaintiff,  and  it  is  not  shewn  that  in 
dealing  with  him  he  had  any  ground  to  suppose  he  was  contracting 
with  m  Corporation ;  they  may  haye  told  him  so,  but  it  does  not 
appear  that  he  oyer  enquired  how  it  was. 

If,  therefore,  there  is  a  liability  on  the  part  of  the  Municipality 
it  must  arise  from  their  subsequent  adoption  of  the  contract,  or  a 
receiying  of  the  work.  The  eyidence  was  insufficient  to  establish 
a  liability  founded  on  either  of  these  assumptions.  I  thought,  if 
in  fact  there  had  been  an  adoption  of  the  contract  and  the  work 
done,  by  an  appropriation  on  account  of  it,  after  it  was  so  nearly 
brought  to  a  conclusion^  it  was  a  matter  capable  of  easy  and  direct 
proof ;  whereas,  though  it  was  proyed  to  haye  been  submitted  for 
consideration  to  the  Council,  of  tlie  two  witnesses  who  spoke  of  it, 
one  thought  it  had  been  struck  out  of,  and  the  other  was  not  cer- 
tain, though  he  thought  it  had  been  included  in,  the  gross  sum  to 
appropriate  which  a  by-law  was  passed.  I  did  not  think  this  suffi- 
cient, and  I  said  so,  and  I  was  not  asked  to  submit  it  to  the  jury,  and 
now  the  motion  is  not  for  a  new  trial,  but  to  enter  a  yerdict  for  the 
plaintiff  on  the  assumption  that  this  eyidence  was  enough  to  giye 
him  a  right  to  recoyer.  I  still  think  it  did  not  go  far  enough ;  the 
case  struck  me  thus,  when  the  resolution  was  adopted  to  grant  the 
prayer  of  the  petition,  an  aid  to  make  some  repairs  and  improyements 
was  contemplated,  which  would  enable  the  inhabitants  of  the  locali- 
ty to  make  the  highway  good,  I  do  not  belieye  the  idea  of  build- 
in  a  n^  bridge  and  of  grading  the  approaches  for  a  considerable 
distance  on  each  side  was  eyen  then  thought  of.  When  the  expense 
incurred  by  the  committee  became  known,  and  it  was  proposed  to 
make  an  appropriation  for  it,  the  appropriation  was  refused, 
because  it  was  thought  the  expenditure  was  unauthorised,  and  that 
an  unfair  advantage  was  sought  to  be  taken  of  the  resolution  ap- 
pointing the  committee,  and  I  am  confirmed  in  this  view  by  the 
resolution  which  was  afterwards  adopted  directing  the  Reeye  to 
take  legal  adyice  as  to  the  liability  of  the  Municipality,  and  I  con- 
clude, therefore,  that  unless  the  committee  had  legal  authority  to 
bind  them,  and  did  bind  them  to  this  payment  on  the  work  being 
done,  the  Council  had  not  done  anything  subsequently  to  bind 
them,  and  I  continue  of  that  opinion.  As  to  any  acceptance  of  the 
work,  there  was  no  proof  whateyer  of  it,  except  that  it  was  eon- 
ceded  that  the  public  used  the  bridge  as  part  of  the  highway  which 
had  theretofore  been  in  use,  and  this  I  thought  formed  noUiing  on 
this  point  for  the  plaintiff.  • 

I  think  the  rule  should  be  discharged. 


BU2,  riKS  that  a  statement  aod  demand  of  taxes,  are  not  a  neooieazy  eonditlon 
I»«eede&t  to  uphold  a  diabnm  tor  taxes  in  the  case  ofnoiHvddenta 
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Hdd,  that  the  question  of  agencir  is  a  question  of  AaI  Ibr  the  Jwy,  there  being 
some  eyidenee  to  (co  to  than  oc  whioh  the  Judge  most  deeide;  and,  J7«U,  that 
the  entrj  of  a  party  on  the  asMesment  roll  as  resident,  when  in  lact  he  is  non- 
resident, ^Od  not  reader  his  assnssment  nugatory. 


Repleyin, — ^Declaration  ayerring  special  damage  from  the  taking 
of  plaintiffs'  goods. 

P/«a.— Not  guilty,  by  statutes  16  Vic.  cap.  182  (1858),  and  14 
&  15  Vic,  cap.  59  sec.  6  (1851)  —  the  plaintiffs*  goods  had  been 
seized  for  taxes  due  to  the  Municipality  of  Walsingham  for  1857, 
defendants  justifying  as  collectors. 

At  the  trial  before  ffaffarty,  J.,  at  Simcoe,  John  Leighton  was 
called  for  the  plaintiff,  who  proyed  the  property  seized  to  be  plain- 
tiffs. Plaintiffs  had  taken  it  the  day  before  seizure,  under  a  bill 
of  sale  giyen  by  a  debtor  of  theirs.  They  were  about  selling  it  by 
auction  on  the  morning  it  was  seized  by  defendants.  Eyidence 
was  giyen  to  shew  special  damage,  which  need  not  be  further 
noticed  here.  Plaintiffs  had  carried  on  a  large  lumbering  estabr 
lishment  at  Port  Rowen,  in  Walsingham,  but  had  broken  it  up. 
Till  within  six  months  before  the  trial  they  had  an  office  in  WaU 
singham.  During  1857  plaintifb  liyed  at  Woodstock  in  another 
county.  DeBlaquiere  had  liyed  formerly  in  Walsingham,  and  had 
been  Township  Reeye.  One  Beard  was  plaintiffs'  agent  at  their 
office  till  it  was  closed.  Witness  had  been  for  ten  years  in  Wal- 
singham, doing  business  for  plaintiffs  **  off  and  on."  In  selling 
this  property,  he  instructed  the  auctioneer  by  instructions  ft'om 
plaintiffs  ;  had  taken  this  property  for  plaintiffs.  Bought  and 
sold  logs  for  plaintiffs ;  paid  taxes  for  them  in  adjoining  Township 
of  Houghton,  and  other  taxes,  such  moneys  being  sent  by  plaintiffs 
to  him.  Bargained  with  persons  for  sale  of  plaintiffs*  lands,  and 
sold  subject  to  their  appryal,  and  in  one  case  left  $5  of  purchase 
money  which  yende^  for  defendants  claims  for  taxes.  Sometime 
before  seizure  defend^t  Becker  spoke  to  witness  about  the  taxes, 
and  said,  **  what  is  to  be  done  about  DeBiaqniere's  taxes,**  men- 
tioning the  amount,  £170  odd.  Witness  said  he  was  writing  to 
Woodstock,  and  would  let  him  know.  Becker  was  collector,  Smith 
was  Bailiff;  witness  did  not,  howeyer,  inform  plaintiffs :  witness 
was  winding  up  plMutiflfs*  saw  log  business,  and  selling  their  lands 
sol^ject  to  their  approyal,  and  kept  off  trespassers :  witness  had  no 
office:  from  a  few  days  after  6th July,  1857,  plaintiffs  had  no 
office  or  place  of  business  in  Walsi*  gham.  It  was  six  miles  fh>m 
plaintiffs'  mills,  and  in  Port  Bowen  where  Becker  spoke  to  witness 
about  the  taxes. 

The  auctioneer  deposed  that  he  was  instructed  by  Leighton  for 
plaintiff.  Plaintiff  DeBlaqwere  had  not  Uyed  in  Walsingham  for 
the  last  two  yean.  Beaid  was  plaintifb*  **  chief  boss  :**  since 
July  plaintiff  had  no  business  there. 

Beard  deposed  that  he  had  been  plaintiffs*  agent ;  office  closed 
4th  July ;  for  seyeral  years  witness  had  returned  plaintiffs*  pro- 
perty to  the  assessors :  lands  were  returned  as  those  of  '*  Resi- 
dents." In  1857  assessors  sent  the  assessment^  and  Beard  on  18th 
April,  1857,  wrote  to  them  in  reply : — 

Gentlemen, — ^Tour  assessment  of  our  lots  in  Walsingham  is  cor- 
rect, with  the  exception  of  lot  47  in  11  concession,  which  we  shall 
be  obliged  by  your  taking  out  of  our  assessment,  leaying  total 
amount  of  real  property  £18,089.  Tours,  &c., 

Fasmib  &  DbBlaquxbrb. — ^W.  Bbabd. 

Paid  some  school  taxes  for  plaintiffs :  did  not  know  the  rate  im* 
posed  for  1857 :  did  not  know  amount  till  seizure. 

On  the  defence,  the  Township  Clerk  proyed  that  Becker  was 
collector  under  Township  seal,  produced  collectors*  roll  for  1857, 
plaintiffs*  taxes  mentioned  there :  assessed  as  residents  £175  6s. 
2^.  on  £18789*:  roll  giyen  to  ooUectors  Srd  October,  1857:  taxes 
to  be  paid  by  14th  December,  time  was  afterwards  extended  to  1st 
May:  roll  not  yet  returned :  seizure  was  on  the  5th  NoTember  i 
knew  Leighton  tweWe  or  thirteen  years:  understood  him  to  be 
plaintiffs'  agent :  Leighton  admitted  to  witness  that  the  taxes  had 
been  demanded  of  him. 

One  Brown  deposed,  that  he  had  bought  land  from  Leighton 
acting  for  plaintiffs:  had  been  manager  for  them  a  long  time, 
buying  grain,  hay,  &c. 

One  Forsyth  deposed,  that  in  beginning  of  October,  1857,  he 
saw  Becker  at  plaintiffs*  premises,  R^wen  Mills,  where  their  office 
had  been.  Becker  said  he  was  collecting  taxes :  asked  was  there 
any  one  in  plaintiffs'  office,  as  he  was  demanding  taxes :  witnesk 
told  him  Beard  was  not  at  home,  but  was  at  Woodstock.    He  was 
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there  seyeral  timeB,  witness  supposed  for  taxes :  iritaess  paid  his 
taxes  there,  having  rented  part  of  the  premises.  Beard  had  been 
down  occasionally  after  Jnlj,  but  property,  office  and  all  had  been 
purchased  by  others. 

On  this  the  plaintiffs*  counsel  contended  that  no  demand  was 
proved  on  plaiotiffs  fourteen  days  before  seixure ;  that  demand 
must  be  personal,  not  on  agent ;  that  in  any  event  Leighton  was 
not  an  agent  for  such  purpose. 

For  defendants  it  was  urged  that  the  fourteen  days'  demand  was 
only  directory,  and  that  going  to  the  residence  or  place  of  busi- 
ness was  sufficient. 

The  jury  were  told  that  the  act  required  in  terms,  that  a  de- 
mand of  fourteen  days  before  seizure  must  be  proved,  and  they 
were  asked  to  find  if  such  a  demand  was  made  on  plaintiffs  or 
their  authorised  agent  after  the  collector  had  demanded  it  at  their 
last  known  place  of  business.  The  plaintiffs'  counsel  contended 
that  the  Judge  should  himself  decide  that  Leighton  was  not  an 
agent  on  whom  such  demand  could  be  made.  The  judge  left  the 
question  as  to  Leighton  being  such  agent  to  the  jury  on  all  the 
facts. 

The  jury  found  for  the  defendants. 

In  Easter  Term,  Freeman,  Q.  C,  for  plaintiffs,  obtained  a  rule 
to  show  cause  why  there  should  not  be  a  new  trial  on  the  law  and 
evldenoe,  and  for  a  misdirection,  in  leaving  to  the  jury  to  decide 
whether  Leighton  was  plaintiffs'  agent,  and  in  ruling  that  notice 
to  an  agent,  not  at  the  defendant's  place  of  business,  was  a  legal 
notice. 

In  Trinity  Term,  M.  C,  Cameron  shewed  cause,  and  Freeman 
supported  the  rule,  citing  16  Vic.  cap.  182,  sec.  17. 

Bkapsb,  C.  J*,  delivered  the  judgment  of  the  court 

I  think  the  learned  judge  was  bound  to  leave  the  question  of 
agency  as  a  fact  to  be  decided  by  the  jury :  whether  the  evidence 
offered  was  admissable,  and  if  admissable,  whether  there  was  really 
any  proof  whatsoever  of  the  fact  of  agency,  it  wa.«  for  the  learned 
judge  to  decide.  If  he  thought  there  was  evidence,  then  it  was 
for  the  jury ;  for  the  question  of  agency,  is  not,  I  apprehend,  one 
of  those  preliminary  questions,  which  a  judge  must  himself  decide 
upon  in  order  to  let  in  evidence  to  be  submitted  to  the  jury.  Such 
as,  whether  a  confession  be  admissable  or  no,  on  account  of  some 
alleged  promise  or  threat  under  the  influence  of  which  it  was  given, 
or  whether  a  party  since  dead  made  the  declaration  tendered  in 
evidence,  at  a  time  when  the  conviction  of  his  speedy  death  was 
present  to  his  mind,  or  whether  secondary  evidence  of  the  contents 
of  a  deed  is  admissable  under  existing  oiroumstaaoec 

Then,  it  appears  to  me  there  was  evidence  that  Leighton  was 
the  plalntiffiB'  agent  for  the  purpose  of  having  this  particular  de- 
mand made  upon  him,  and  therefore  the  objection  for  misdirection 
fails  upon  both  grounds. 

Then  it  is  objected  that  the  names  of  the  plaintiffs  should  baye 
been  entered  on  the  roll  as  non-residents.  That  they  were  in  fact 
non-residents  is  not  disputed.  That  their  names  were  entered  on 
the  roll  with  their  agent,  fh>m  whlcK  the  jury  might  fairly  infer  a 
request  on  their  part,  is,  I  think,  sufficiently  established  by  the 
practice  of  previous  years,  and  by  the  letter  of  the  17th  of  April, 
1867  ;  the  lands  therefore  would  not  come  within  the  description 
in  section  8  of  16  Yic.  cap.  182,  nor  under  sec.  22,  and  no  objec- 
tion was  urged,  nor  indeed  could  there  be,  to  the  amount  at  which 
tlMy  were  assessed.  So  that  if  it  amounts  to  anything,  the  objec- 
tion is,  that  by  not  describing  the  plaintiffs  as  non-residents,  the 
entry  of  their  names,  and  the  assessment  of  their  property  became 
nugatory.  I  think  it  suffioient  to  observe  that  the  olject  of  the 
proviso,  requiring  the  words  *'  non-resident "  to  be  placed  on  the 
roll  opposite  the  name  of  a  fireeholder,  is  chiefly  if  not  exclusively 
designed  to  prevent  his  voting  at  any  municipal  election  by  reason 
of  his  name  being  on  the  asssessors'  or  collectors'  roll.  We  might 
as  well  hold  the  assessment  of  the  party  void  because  his  address 
was  omitted  from  the  roll,  as  because  the  words  non-resident  are 
omitted.  I  think  neither  omission  per  $e  prevents  the  collection  of 
taxes. 

But  it  is  argued  that  the  4l8t  section  (16  Yic.  cap.  182)  makes 
it  the  duty  of  the  collector  to  call  at  least  once  on  the  party  taxed 
or  at  the  place  of  his  usual  residence,  or  domicile,  or  place  of  busi- 
ness, if  within  the  collector's  Township,  &c.,  and  to  demand  pay- 
ment, and  if  any  person  whose  name  appears  on  his  roU  shall  not 


be  resident  within  the  Municipality,  he  shall  transmit  to  him  by 
post  a  statement  and  demand  of  the  taxes  charged  against  him  in 
the  roll,  and  that  as  no  such  statement  and  demand  were  trans- 
mitted by  post,  the  distress  was  illegal. 

The  letter  of  the  17th  of  April  may  be  taken  to  be  an  answer  to 
the  notice  transmitted  by  the  assessors  under  the  23  section  of  th» 
act.  It  would  state  the  actual  value  at  which  the  real  property 
was  assessed.  All  therefore  must  turn  upon  the  necessity,  ss  a 
condition  precedent  to  distress^  of  making  a  demand,  or  transmit- 
ting one  by  post,  and  if  necessary  upon  the  proof  given  thereof. 

The  plaintiffs  were  entered  on  the  roll  as  residents.  It  is  admit- 
ted they  were  not  residents  in  fact,  but  I  do  not  think,  for  the  rea- 
son already  given,  that  the  assessment  is  void  for  this  mistake  of 
description.  The  collector's  duty,  however,  differs  according  to  the 
place  of  residence  or  non-residence ;  the  sec.  41  providing  that  **  iC 
any  person  whose  name  appears  on  his  roll  ehall  not  be  retideni 
within  the  mumcipaliiy,  he  ehaU  transmit  6y  poet"  &c. ;  this  was 
precisely  the  plaintiffs'  case.  It  depends,  not  on  the  description 
entered  on  the  roll,  resident  or  non-resident,  which  is  material  for 
the  purpose  of  voting,  but  on  the  fact  of  being  resident  or  no. 

Then  the  collector  should  have  transmitt^  them  a  statement 
and  demand  of  the  taxes  charged  against  them  in  the  roll.  The 
4Srd  section  gives  the  power  of  distress.  If  any  party  neglects  or 
refuses  to  pay  for  fourteen  days  '*  after  tueh  demand  made"  on 
him,  referring  in  this  case  to  actual  residents,  the  collector  may 
levy,  '*and  at  any  time  after  one  month  from  the  delivery  of  the  roll 
to  him"  (which  must  be  done  on  or  before  the  1st  of  Octobei^  sec. 
89),  **the  collector  may  make  distress,  of  any  goods  and  chattels 
which  he  may  find  upon  the  lands  of  non-residents  on  which  the 
taxes  inserted  against  the  same  on  his  roll  have  not  been  paid,  and 
no  claim  of  property,  lien  or  privilege  thereupon  or  thereto,  shall 
be  available  to  prevent  the  sale  and  payment  of  the  taxes  and  costs 
out  of  the  proceeds  thereof."  It  is  to  be  observed  that  this  last 
mentioned  provision  does  not  say  after  demand,  or  after  transmit- 
ting a  statement  or  demand,  but  after  one  month  from  the  delivery 
of  the  roll  to  the  collector.  It  is  true  that  this  particular  power 
relates  to  distress  on  the  lands  in  respect  of  which  the  taxes  were 
imposed,  and  this  may  well  have  been  thought  necessary,  as  the 
goods  on  such  lands  may  not  have  been  the  property  of  the  party 
assessed.  But  this  provision  taken  in  connection  with  section  46, 
leads  to  the  conclusion,  that  in  case  of  non-residents,  the  trans- 
mitting a  statement  and  demand  is  not  a  condition  precedent  to 
the  power  of  distress,  though  the  collector  may  be  liable  for  any 
damage  resulting  from  the  omission  to  transmit  it  The  46th  sec- 
tion enacts  itaX  if  any  party  taxed  shall  not  be  resident,  or  shall 
have  removed,  &c.,  or  if  any  party  shall  neglect  or  refuse  to  pay 
any  tax  assessed  in  any  Township,  &c.,  within  the  County  in  which 
he  shall  reside,  it  shall  be  lawful  for  the  collector  to  levy  such  tax 
by  distress,  ftc,  of  the  goods  of  such  party  in  any  Townriiip,  which 
for  judicial  purposes,  shall  be  in  the  same  county,  and  to  which 
such  party  shall  have  so  removed,  or  in  which  he  shall  reside,  **  <fr 
of  any  goode  and  chatteU  in  his  poeeeethn  therein" 

The  distress  appears  to  me  to  be  covered  by  this  last  provision, 
and  I  think  the  rule  should  be  discharged. 

Per  Cur, — ^Rule  discharged. 


CHANCERY. 

(IN  BANC.) 
(Reported  by  Thomas  HosoraB,  Esq^  LLB^  BttRl«t«r«t-lAW.) 


Batxs  v.  Tatbam. 

AvciJoe— Seoa«er/or  BuiHenhip  properiji—Master'i  Rapori. 

When  there  la  a  nfcrenee  to  the  Master  to  enquire  what  landf  are  partnerthlp 
property,  a  motion  to  appoint  a  Beoetver  ii  inTonnal. 
i»-i-   /.  -K*~  (12th  October,  1868.) 

In  this  case,  three  lots  had  been  bought  by  the  parties  who 
had  at  the  time  of  purchase^  been  in  partnership.  The  con- 
veyances were  made  to  Defendant,  but  the  Plaintiff  had  advanced 
£100  for  the  purchase  of  the  ilrst  lot,  part  of  the  purchase  money 
for  the  second;  and  the  third  was  bought  by  a. debt  doe  the 
partnership  by  the  vendor.  A  decree  had  been  pronounced  re- 
ferring to  the  Master  to  enquire  what  was  partnership  property. 
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E,  FUzgercdd  now  moved  for  the  appointment  of  a  Beceiver.  The 
purchase  money  was  advanced  on  the  joint  account  for  Uie  pur- 
chase of  lands*  Sinoe  the  decree,  it  was  arranged  between  the 
parties,  that  the  property  should  be  divided  and  a  special  lot  re- 
served to  pay  the  partnership  debts  and  costs  of  the  suit.  The 
Defendant  had  not  carried  out  this ;  and  now  refuses  to  pi^  any 
portion  of  the  rents  towards  liquidating  the  debts;  and  he  is 
not  worth  anything  except  this  property — ^the  Plaintiff  having  ad- 
vanced the  capital  of  the  partAerehip  and  the  greater  portion  of 
the  purchase  money  for  these  lands. 

Broughy  Q.  C,  contra.  There  was  nothing  to  show  that  these 
lands  were  bought  for  the  partnership ;  the  Defendant  had  bought 
them  for  himself,  and  if  they  were  found  to  be  partnership  pro- 
perty, they  must  be  sold  and  their  proceeds  divided. 

EsTBN,  v.  C,  delivered  the  judgment  of  the  GourL  A  Receiver 
can  only  be  appointed  for  the  rents  and  profits  of  lands,  and  not 
for  any  other  purpose.  I  think  the  Plaintiff  should  prosecute  the 
decree  te  determine  whether  this  is  partnership  property  or  not; 
for  the  Ceurt  cannot  appoint  a  Receiver  unless  it  is  found  so,  and 
this  cannot  be  known  until  the  Master  reports.  It  would  be  little 
use  to  appoint  a  Receiver,  for  the  decree  should  partioulariae  who 
should  pay  him.  When  the  decree  determines  the  partnership 
property,  it  is  usual  to  appoint  a  Receiver  as  a  matter  of  course. 
But  in  this  case,  the  Defendant  has  from  first  to  last  denied, — and 
with  great  pertinacity, — that  these  are  partnership  lands.  I 
therefore  think  that  inasmuch  as  there  is  a  reference  to  the  Mas- 
ter to  ascertain  what  is  partnership  property,  it  wonld  be  inadvi- 
sable to  grant  a  Receiver  in  the  present  state  of  the  cause. 


RoBXRTS  v.  Rbis. 


Mortgage— DiUy  qfpurchaaer  at  to  Vendev't  Maigage. 

Th«  pnrehMer  of  an  estate  lutgeet  to  bis  vendor's  Uortgags,  is  bound  to  indeinnif  j 
the  vendor  af^faist  sndi  mortgage  debt  (Not.  9th,  1868.) 

In  this  case  the  bill  was  filed  to  compel  a  purchaser  to  pay  the 
amount  of  a  mortgage  made  by  his  vendor  to  the  original  owners. 
The  plaintiff  had  purchased  certain  lots  in  1862,  and  had  given 
a  mortgage  for  the  balance  of  the  purchase  money ;  shortly  after- 
wards he  sold  the  lots  to  the  defendant,  who  was  aware  of  the  ex- 
istence of  such  mortgage.  Default  having  been  made  in  payment 
of  the  mortgage,  the  mortgagees  sued  their  mortgager  (the  plain- 
tiff) at  law,  for  the  amount,  and  obtained  judgment  The  plaintiff 
immediately  on  service  of  the  summons,  filed  his  bill  against  the 
defendant  (the  purchaser)  to  compel  him  to  indemnify  him  against 
the  mortgage. 

Hodgma  moved  that  a  decree  be  now  made,  in  accordance  irith 
the  prayer  of  the  bill,  on  ^e  ground  that  every  purchaser  of  an 
estate  in  mortgage  is  bound  to  indemnify  the  vendor  against  the 
mortgage  debt  ( Waring  v.  Ward^  7  Yes.  887). 

Hurd  for  defendant. 

EsTiN,  V.  C. — Delivered  the  judgment  of  the  covrt  This  appli- 
cation is  not  of  frequent  occurrence  in  this  country,  though  more 
general  in  England,  and  according  to  the  law  there,  the  pl^tiff 
is  entitled  to  the  decree  as  asked  for.  The  same  rule  applies  here ; 
and  the  decree  therefore,  will  be  that  the  defendant  do  pay  the 
amount  of  the  mortgage,  together  with  the  costs  at  law,  and  of  this 
application. 


Vahsioklxb  v.  Pittit. 


Jjtgal  Morlgage—fbrtdonire-— Registry  Law9—Jhtty  qftubtequaU  Marigagu*. 

A  MortgMee  whose  mortgage  was  made  before  the  Regtotiy  laws  required  regis- 
tration to  lasar»  priori^,  fllad  his  hlU  to  teedose.  The  mflrtgage  had  not  been 
registered. 

Bm,  that  iubssqiMBt  mortgagees  were  boand  to  ndasm  him,  his  applloatlon 
being  to  fix  a  time  for  them  to  redeem;  and  that]mrchase  for  valnabia  otmsl- 
deraSon  without  notice  eoold  not  be  pleaded  against  him. 

(2»th  January,  1869.) 

In  this  case  the  bill  was  filed  by  a  first  legal  mortgagee  to  fore- 
close, under  tbe  following  circumstances :  The  Plaintiff,  in  1849, 
conveyed  certain  property  to  his  son,  Robert  Vantickltr,  who 
mortgaged  back.  In  1867,  Rohtri  sold  to  the  Defendant  PsIftY, 
who  mortgaged  back,  and  which  mortgage  Robert  assigned  to  one 
Paxton,    The  mortgage  to  the  Plaintiff  was  not  registered  under 


circumstances  which  prevented  the  operation  of  the  Registry 
laws.  Tbe  plaintiff  now  filed  his  bill  to  foreclose  and  the  Defen- 
dant pleaded  purchase  bona  fide  for  value  without  notice. 

AeMi/"  for  Plaintiff. 

A.  Crookt  for  Defendant 

Thi  Chancbllob. — The  position  of  a  first  legal  mortgagee  is 
impregnable  in  both  law  and  equity,  and  he  has  a  right  to  call 
upon  subsequent  mortgagees  to  redeem  him.  He  files  his  bill  not 
for  foreclosure,  but  as  an  invitation  to  the  subsequent  mortgagees 
to  redeem,  and  comes  to  the  Court  to  ask  tiiat  a  time  may  be 
fixed  for  them  to  exercise  this  right.  Where  there  are  several 
mortgagees  without  notice  of  the  first  legal  mortgage,  the  plea  of 
purchase  without  notice  is  not  a  denial  of  their  duty  to  redeem.— 
The  case  of  Collier  v.  FHteh  governs  the  present  case.  The  de- 
fence therefore  of  purchase  for  valuable  consideration  is  inappli- 
cable. 

BsTiv,  V«  C,  concurred. 


(GHAMBSKS.) 


Tows  or  Pbtebborouqh  v.  Congsb. 


qfBiUiM  a  SoiteUor— Order  pro  oon/etsou 

The  mle  requiring  notioe  of  motion  te  take  a  Bill  pro  eonfe$$Ot  alter  servica  on  de 
fendant's  solidtor,  cannot  be  dispensed  with,  although  such  solicitor  consents 
to  waive  such  notice. 

This  was  a  motion  to  take  a  Bill  pro  confeeeo  against  the  De- 
fendant. Service  had  been  accepted  by  his  solicitor  in  the  usual 
way,  and  a  consent  added,  that  if  no  answer  was  put  in  within  28 
days,  application  might  l>e  made  to  take  the  XAWpro  eonfueo. 

(yBrien  now  mov^  in  accordance  with  the  above.  No  fVirther 
notice  had  been  given  to  the  solicitor. 

Spraqqe,  Y.  C. — ^The  practice  is  to  give  notice  in  all  eases  where 
the  service  is  not  personal.  Where  the  service  is  personal  no  no- 
tice is  required.  But  it  is  a  matter  of  practice,  and  it  is  proper 
that  the  practice  should  be  uniform.  And  if  this  was  a  case  not 
requiring  notice,  the  order  could  not  go  without  reference  to  the 
other  members  of  the  Court. 


Tbompsoh  v.  Wakd. 

Ptadle^—DgaoeiUomt  1o  he  uted  in  the  Cburii. 

Hie  usual  practtoe  in  applioationB  to  allow  depositions  and  evidence  taken  in  Oils 
Oourt,  to  be  used  in  other  Courts,  Is  to  send  an  Officer  of  the  Court  there  with 
the  papsn. 

This  was  an  application  to  allow  the  depositions  and  evidence 
taken  in  this  cause  to  be  sent  to  the  Clerk  of  Assise  at  Toronto, 
to  be  produced  on  a  trial  now  pending  in  the  Court  of  Queen's 
Bench.  An  affidavit  was  put  in  as  to  the  necessity  of  having  the 
papers  at  the  trial.  No  notice  of  motion  had  been  given,  but 
the  defendant's  solicitor  being  in  court  at  the  time  consented  to 
their  being  used  wiUiout  prejudice  or  abatement  in  any  other  pro- 
ceedings. 

Spbagob,  y.  C. — The  praotioe  In  all  such  cases  is  so  give  notice 
of  the  motion,  bat  as  tiie  defendant's  solicitor  is  present  and 
has  consented  to  the  motion,  the  papers  nay  go.  The  usual 
course,  and  which  must  be  adopted  in  this  case,  is  to  send  down 
an  officer  of  the  Court  with  the  papers,  wlio  retains  possession  of 
them  for  the  Court,  but  allows  them  to  be  used  in  the  suit. 


GaLBKAITK  V,   OALBmAITH. 


JVoefu^-AbNes  qf  MaHon—Guariiim  ad  Wem, 

Where  tlie  mother  of  the  Infknts  is  Plaintiff  and  the  inlknts  Defendan 
motion  to  appoint  a  guardian  ad  Utem,  must  also  be  servsd  upon 
proper 


notioe  of 
if  or 


In  this  case  the  bill  was  filed  by  the  mother  of  certain  infhnts, 
in  which  they  were  made  defendants.  Notice  of  motio^i  on  behalf 
of  Mrs.  Oalhraith^  as  Plaintiff,  was  served  upon  herself  as  mother 
of  the  infants  as  required  by  the  orders  of  Court. 

Cattanach  now  moved  in  accordance  with  the  notice  of  motion, 
and  read  affidavits  of  the  respective  ages  of  the  infants. 

Spraqqe,  Y.  C— I  see  tbe  orders  have  been  strictly  followed  la 
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this  cftM, — ^whioh  is  peculiar  owing  to  the  Plaintiff  serring  her 
own  motion  npon  herself.  I  think,  howeyer,  that  as  the  children 
are  of  snfBcient  ages  (12  and  16)  to  be  consalted,  notice  of  motion 
shonld  be  serred  upon  them,  so  that  we  may  know  whom  they 
woold  prefer. 


ELECTION     CASE. 


»  TUB 


MATTIB  OF  SaWBBS  BbLATOB   V,   StBYBVSOB. 
Bit  Boaonr  Junu  Booooxie  of  PiBtorboargh. 


Th»  Mayor  of*  Toirn  for  tlie  jmr  18U,  It  not  IntMclble  at  Mayor  for  18&9. 

▲  Mayor  It  not  an  oOetr  of  the  MnaldpaUty,  wlthla  tba  meanlBg  of  tDC  78  of  28 

"Vie.  cap.  90. 
An  appUcatkm  laay  Im  SMdt  to  vateat  a  ptnon  elected  at  Mayor,  tboagh  ha  be 

not  twom  ioto  oAoe. 

BovcBiiB,  Co.  J., — The  proceedings  in  this  matter  are  taken  for 
the  purpose  of  testing  the  eligibility  of  James  Steyenson,  to  hold 
the  office  of  Mayor  of  the  Town  of  Peterborongh  daring  the  cur- 
rent municipal  year,  and  the  ground  taken  by  the  relator,  in  order 
to  support  Uie  yiew  he  entertains  of  the  question  is,  that  Mr. 
Steyenson,  haying  occupied  the  office  of  Mayor  during  the  year 
1868,  is  therefore  under  the  proyisions  of  the  22  Victoriss,  cap.  99, 
disqualified  from  holding  the  like  office  during  the  year  1859. 
Two  preliminary  objections  were  taken  by  the  Counsel  acting  for 
Mr.  Steyenson,  both  of  which  I  oyerruled  at  the  argument,  pro- 
mising, howeyer,  to  giye  the  latter  objection  eyery  consideration 
possible,  before  pronouncing  any  judgment  in  the  matter. 

Mr.  Steyenson's  counsel,  in  answer  to  the  statement  of  the  rela- 
tor, put  in  an  affidayit  and  certificate  of  the  proceedings  taken  at 
the  election  of  a  Mayor  in  1858,  and  contended  that  the  proceed- 
ings of  the  relator,  haying  been  commenced  antecedent  to  Mr. 
Steyenson  haying  taken  the  oath  of  office,  and  the  22  Vic,  haying 
proyided  that  the  heads  of  corporations  should  remain  in  office 
until  their  successors  were  sworn  in ;  that  the  affidayit  and  certi- 
ficate shewing  at  the  time  the  writ  was  issued  Mr.  Steyenson  was 
actually  holding  office  under  the  election  of  1858,  was*  a  sufficient 
answer  to  the  statement  of  the  relator,  and  the  learned  counsel 
directed  particular  attention  to  the  wording  of  the  clause,  under 
which  members  of  the  Council  of  corporations  now  hold  their  seats 
as  indicating  the  intention  of  the  Legislature  that  his  yiew  of  the 
ease  is  the  correct  one. 

Upon  reflection,  I  am  still  satisfied  thati  was  right  in  oyerruling 
the  objection ;  setting  aside  any  preyious  decisions  on  the  subject,  I 
find  that  the  Legislature  by  the  15th  subsection  of  the  128  section 
haye  by  directing,  that  no  costs  should  be  awarded  against  any 
person  disolaiminf  offioe,  unleas  the  Judge  is  satisfied  that  such 
party  ctmtmUed  to  be  nommatedoi  a  candi£u$f  or  aectpted  the  offict^ 
recognise  the  principle  that  acceptance  of  a  nomination,  and  subse- 
quent return,  are  sufficient  grounds,  for  proceeding  by  quo  war- 
ranto eyen  before  the  party  elected  is  sworn  into  office.  It  is  not 
pretended  that  Mr.  Steyenson  was  other  than  a  consenting  party 
to  his  nomination ;  if  it  were,  the  affidayits  put  in,  in  reply  to  the 
documents  filed  on  behalf  of  Mr.  Steyenson,  shew  clearly  and 
oonclusiydy  that  he  did  accept  such  nomination.  I  therefore  haye 
in  deoiding  this  matter  to  do  so  on  tlie  merits  of  the  question  raised 
by  the  relator,  and  on  the  interpretation  to  be  placed  upon  the  sey- 
eral  clauses  of  the  statute  relied  on  by  him,  in  order  to  sustain  his 
position.  The  Relator  appears  to  me  to  rely,  on  the  disqualifica* 
tion  clause  78  sec.  1  of  22  Vic,  cap.  99, which  sets  out  amongst  other 
parties  disqualified  f^m  holding  office  "  anif  ofieert  of  a  corpora- 
tion** and  on  the  120th  seetion,  which  defining  or  assuming  to 
define  what  shall  be  the  dnHee  of  a  Mayor^  sets  out,  that  he  shidl 
be  **  the  hwd  and  ekUf  ezecutiye  officer  of  the  corporation,"  and 
tiie  Betator  argues  that  the  words  *'  ehi^  executive  officer'*  used  in 
the  120th  section,  is  to  be  construed  as  making  the  Mayor  an 
officer  of  the  corporation  under  the  78rd  seetion,  and  that  there- 
fore Mr.  Stpyenson  is  disqualified  from  holding  the  offioe  to  which 
he  has  been  elected. 

The  second  ground  taken  by  the  learned  counsel  for  the  Re- 
lator, is,  that  supposing  under  the  other  clanses  there  is  a  dis- 
crepancy as  to  the  meaning  of  the  78rd  and  120th  sections,  we 
must  in  such  case  reyert  to  the  Municipal  law  of  England  in 
vtich  matters,  and  he  quoted  the  9th  of  Anne,  cap.  20th,  which 


enacts,  that  no  person,  who  has  been  in  annuid  office  during  th* 
the  preyious  year,  shall  be  eligible  to  a  re-eUetion  for  the  eueeeed- 
ing  year,  and  that  any  person  so  elected  shall  be  liable  to  a  penalty 
of  £100.  Before  it  becomes  necessary  to  examine  the  latter  pro- 
position we  must  look  at  the  first  point  raised,  and  if  we  find  we 
can  reconcile  the  apparent  discrepancy  of  the  clauses  in  22nd 
Vic,  there  will  be  no  occasion  to  enter  upon  the  latter  portion  of 
the  Relator's  argument 

After  a  careftal  consideration  of  tiie  whole  statute,  I  am  unable 
to  come  to  the  same  conclusion  as  the  Relator,  and  to  find  that 
the  words  **  chief  executive  officer'*  of  the  corporation  are  to  be  con- 
strued as  meaning  an  officer  of  the  corporation  within  the  78d 
section.  I  am  of  opinion  that  the  word  officers  used  in  tiie  last 
named  section  refers  to  those  designated  as  officers  in  the  160th 
and  subsequent  sections.  These  clauses  are  headed  by  the  words 
'*  officers  of  corporations,**  and  name  and  define  the  duties  thereofl 
Such  officers  I  find  to  be  the  Clerk,  Chantberlain,  IVeasmror,  Audi* 
tors,  Assessors  and  CoUeetors,  and  I  understand  these  to  t»e  the 
officers  referred  to  in  the  78d  section.  It  was  conceded  in  the  ar- 
gument by  the  learned  counsel  for  the  Relator,  that  were  the  pro- 
ceedings at  present  pending  brought  in  the  year  1860,  Mr.  Steyen- 
son haying  been  elected  during  the  year  1859,  the  Relator  would 
haye  no  ground  for  compl^nlng  of  such  election  as  an  usurpation 
of  office. 

Then  looking  at  the  406th  section,  and  the  repealing  elausee 
immediately  preceding  it,  I  confess  myself  unable  to  say  that  any 
material  difference  exists  between  what  wonld  be  the  position  of 
the  parties  in  1860  and  the  present  year. 

The  repealing  clauses  enact  that  the  statutes  under  wlueh  Mr. 
Steyenson  held  his  seat  in  1858,  should  cease  to  be  the  law  on  the 
first  of  December  last,  and  the  saying  and  confirming  clauses  de- 
clare, in  effect,  that  thereafter  the  head  and  members  of  the 
Council  then  in  office  shall  be  deemed  "  the  head  and  members  of 
the  Couneir*  as  continued,  under  and  subject  to  the  provision  of  this 
Act  This  taken  in  connection  with  the  construction  I  put  on  the 
other  clauses,  seems  to  me  to  place  the  eligibility  for  office  in  1859 
under  a  similar  aspect  to  which  it  will  bear  in  1860. 

Knowing  that  this  matter  has  exdted  considerable  interest,  I 
haye  giyen  it  eyery  consideration  in  my  power,  and  I  can  come  to 
no  other  conclusion  but  that  Mr.  Steyenson  is  eligible  under  the 
proyision  of  22nd  Vic.,  cap.  99,  to  hold  the  office  of  Mayor  during 
the  current  electoral  year,  and  that  he  is  not  a  usurper  of  the 
same.  Consequently  my  judgment  in  this  case  is  against  the  Se- 
lator. 


GENERAL    CC RR E8 PC N DEN C E. 

To  the  Editon  of  the  Law  JoumaL 

Qbntblhbm  : — ^May  I  take  the  liberty  of  nskiog  for  infomin- 
tion  on  the  extent  of  the  jarisdiction  of  a  Magistrate  respect- 
ing indictable  offebces  committed  out  of  the  limits  of  his 
Territorial  Dirision. 

I  obserre  in  the  Act  16  Yio.,  cap.  179,  seo.  1,  That  in  all 
oases  of  treason,  felony,  or  other  indictable  misdemeanor  or 
offisnoe,  whether  the  same  haye  been  committed  within  the 
limits  of  the  jnrisdiction  of  snoh  J.  P^  or  elaewhere  oat  of  the 
jnrisdiotion  of  such  J.  P.,  if  the  person  is  residing  or  beinf^ 
or  is  suspected  to  reside  or  be  within  the  limits  of  the  jnris- 
dietion  of  saeh  J.  P.,  thmt  then  nod  in  every  snoh  ease  »  J.  P. 
is  aathoriBed  to  issae  his  warrant  (B)  for  the  apptehension  of 
snoh  person. 

Seo.  9,  That  a  J.  P.  may  take  oognisanoe  of  persons 
brought  before  him  charged  with  any  indictable  offenee, 
whether  committed  in  this  Proyinoe  or  npon  the  high  seas, 
or  on  land  beyond  the  seas,  and  to  act  thereon  in  his  minis* 
terial  oapaoity. 

Sec.  12  also  mentions  the  power  of  a  J.  P.  to  hear  a  case 
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oommitted  in  any  Territorial  Diyision  in  whioh  he  has  no 
jurisdiction. 

And  the  Ashburton  Treaty  Act,  12  Yio.,  cap.  19,  makes  spe- 
cial provision  for  the  delivery  up  to  justice  by  the  two  govern- 
ments, of  any  person  charged  with  murder,  or  assault  with 
intent  to  commit  murder,  piracy,  arson,  robbery,  or  forgery, 
or  the  utterance  of  forged  paper,  in  either  of  the  dominions  of 
the  high  contracting  powers. 

Would  it  be  correct,  from  the  version  of  these  statutes  to 
to  infer  that  a  J.  P.  has  authority  to  receive  information  or 
complaint  (A)  for  an  indictable  offence  oommitted  in  the 
United  States  of  America,  other  than  those  offences  enume- 
rated in  12  Tic,  cap.  19,  if  the  offender  be  or  is  suspected  to 
be  writhin  the  Territorial  Division  of  such  J.  P.,  and  also  to 
issue  his  warrant  (B)  and  to  proceed  with  the  case  ministe- 
rially as  provided  for  and  pointed  out  in  16  Vic,  cap.  179  ? 
Or  do  the  words  "  or  elsewhere"  in  sec.  1,  and  " any  Thriiorial 
Division'*  in  sec.  12  only  refer  to  Canada  and  not  to  the 
United  States  of  America,  or  any  other  foreign  country  ?  And 
the  words,  ^^w  lands  bey<md  ike  seas"  in  sec.  9,  to  Britbh 
dominions  only,  and  not  to  lands  beyond  the  lakes,  or  to  any 
other  foreign  country  7 

The  above  question  is  one  of  the  many  with  which  Magis. 
trates  should  be  thoroughly  acquainted  before  they  can 
efficiently  fill  that  highly  responsible  office,  and  the  errors  so 
frequently  committed  by  them,  should,  in  my  humble  opinion 
be  more  generally  assigned  to  their  want  of  knowledge,  than 
to  an  over  officious  inclination,  in  which  latter  light  the  press 
generally  treats  the  acts  of  magistrates :  apparently  overlook- 
ing that  the  appointments  for  the  Bench  of  Magistrates  are 
made  from  among  the  laity,  the  uninitiat^dt  ^nd  that  no  Go- 
vernment bestows  knowledge  and  wisdom  with  the  office. 

Should  you  be  pleased  to  favor  me  with  an  answer  to  the 
above  question,  I  feel  oonvinced  the  tame  will  be  received 
with  thanks  by  a  large  number  of  Magistrates,  who,  like 
myself^  are  desirous  to  perform  their  duties  faithfully,  but  who 
often  are  in  want  to  know  what  these  duties  are,  and  the 
undersigned  will  feel  himself  under  particular  oUigationa  to 
yon.    Permit  me  to  sign, 

Bespeetfully  yours* 

A  MAQISTEAn, 

Jbr  ihc  Ckmniy  qf  Waterloo. 


[We  think  that  the  Ashburton  Trea^  and  our  Statute  12 
Vic,  cap.  19,  contain  the  whole  law  on  the  subject  of  the 
surrender  of  fugitives  from  foreign  justiee,  and  thai  notwith- 
standing the  enactments  to  whioh  our  eoivespondeat  refers,  no 
ma^strate  can  ^himself,  withpnt  reporting  the  ease  to  the 
Exeoative  Government  of  Canada,  under  12  Vie.,  eap.  19, 
order  the  surrender  of  such  a  fugitive— no  matter  how  great 
or  how  small  the  orime.  We  think,  moreover,  that  it  is  not 
in  the  power  either  of  a  magistrate  or  of  the  Executive  Govern- 
ment agunst  the  will  of  a  fugitive  charged  with  the  commis- 
sion of  a  crime,  other  than  those  mentioned  in  the  Treaty  and 
Statute,  to  surrender  him  to  the  foreign  state.  If  our  corres- 
pondent can  procure  access  to,  and  will  refer  to  the  Queen  v. 


l\Ufee,  1st  vol.  Upper  Canada  Practice  Reports,  p.  98,  he  will 
find  the  law  upon  the  point  fully  expounded  in  an  able  judg- 
ment of  Chief  Justice  Macaulay. — ^Ens.  L.  J.] 


2b  ike  EcUiors  of  the  Law  Journal. 

GiNTLXMXN, — ^Will  yon  have  the  kindness  to  answer  the  fol- 
lowing questions  in  your  next  issue,  vis. : — 

Has  a  Township  Council  power  to  pass  a  By-law  to  put  up 
offices  to  competition,  particularly  those  of  Township  Clerk, 
Assessor,  and  Collector?  and  can  it  compel  the  Clerk  to  give 
security? 

Is  a  Council  bound  to  charge  (not  less)  than  $25  for  Tavern 
Licences,  by  U.  C.  Municipal  Act,  s.  246  ? 

By  answering  the  above  you  will  much  oblige 

A  SuBscaiBU. 

[Three  questions  are  put  by  our  correspondent,  each  of 
which  we  proceed  to  answer  seriatim: — 

1. — If  by  ''  oompetition''  is  meant  for  purohase,  we  say  de* 
cidedly  not  It  is  the  duty  of  every  Municipal  Council*  en*- 
tided  to  appoint  officers,  to  appoint  thereto  only  men  best 
fitted  to  discharge  the  dnties,  and  not  best  able  to  purchase 
office. 

2.— It  is  not  prorided  by  law  that  a  Township  Clerk  shaH  give 
security,  though  it  is  in  the  case  of  Collectors,  ^. ;  yet  as 
the  Clerk,  like  other  officers  of  the  Council,  holds  office  during 
pleasure  a  request  that  he  should  give  security  on  pain  of  dis- 
missal, would  not,  we  think,  be  unreasonable.  Every  Town- 
ship Council  has  a  right  to  regulate  its  offices  and  officers. 

3. — ^The  sum  to  be  paid  for  a  Tavern  License  is  not  to  be 
in  any  case  less  than  $25. — ^Ens.  L.  J.] 


2o  ike  Editors  of  the  Lata  Journal 

January  9th,  1859. 

Gbntlbuk, — Since  the  Act  of  last  Session  abolishing  pre- 
ferential assignments,  there  has  been  some  doubt  felt  as  to  its 
effect,  and  various  opinions  expressed  reepeoting.it;  some 
saying  that  it  has  rendered  ohatUfi  mortgages  nullities;  others 
contending,  that  it  only  refers  to  eases,  where  there  is  actual 
fraud  apparent;  wiUyoa  oblige  me  with  yoor opinion  on  the 
following  points : 

1.  Can  a  chattel  mortgage  executed  prerious  to  the  Act 
coming  in  force,  but  the  time  lor  the  piiyment  of  which  ex- 
pires since,  be  renewed,  so  as  to  secure  the  chattels  mortgaged, 
to  the  mortgagee,  agunst  the  other  creditors  of  the  moTtgjs^t  ? 

2.  Suppose  a  man  to  be  indebted  to  several,  but  whose  pro- 
perty is  sufficient,  or  more  than  sufficient  to  satisfy  aU,  can  he 
give  a  chattel  mortgage  to  one  of  his  creditors,  so  as  to  secure 
his  debt,  despite  the  claims  of  the  others  when  there  is  no 
fraud  intended,  and  the  only  intention  is.  to  secure  a  debt  law* 

fully  due?  Yours  truly, 

ENatnaiK. 


[The  Act  for  the  abolition  of  imprisonment  for  debt  is  not 
retrospective.  It  enacts  that  if  any  person  being,  &c,  shaU 
make,  or  cause  to  be  made,  &o.,  and  we  do  not  think  that  a  re- 
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newal  of  a  chattel  mortgage  puraaaot  to  s.  8  of  20  Vie,  c.  3,  is 
"  a  making"  within  the  meaning  of  the  late  Act.  The  renewal 
is  the  act  of  the  mortgagee  and  not  of  the  mortgagor. 

Wheneyer  a  chattel  mortgage  is  given  since  the  passing  of 
the  Act,  the  state  of  the  proposed  mortgagor  at  the  time  of 
giving  the  mortgage,  is  to  be  oonsidered : — 

1.  Was  he  in  insolvent  circumstances  ? 

2.  Unable  to  pay  his  debts  in  full  ? 

3.  Did  he  know  himself  to  be  on  the  eve  of  insolvency? 
So  the  intent 

1.  Was  the  mortgage  given  with  intent  to  defeat  or  delay 
oreditors?  or 

2.  With  the  intent  of  giving  one  or  more  creditors  a  prefer- 
ence over  other  creditors? 

If  the  position  of  the  mortgagor  be  either  of  the  foregoing, 
and  his  intent  be  as  above  mentioned,  the  mortgage  is  yoid. 
But  we  do  not  think  that  the  mere  intent  to  secure  to  a  credi- 
tor, his  claim  is  of  itself  sufficient  to  vitiate  a  chattel  mortgage. 
There  must  be,  in  addition  to  the  intent,  the  state  of  circum- 
stances above  described  as  to  the  mortgagor.  In  the  case  put 
by  our  correspondent,  we  think,  the  mortgage  would  be  valid. 
— Ens.  L.  J.] 


ib  the  Editors  of  the  Law  Journal, 

PKnHSBuso,  Jan.  14th,  1859. 

GsNTLiKiN, — Please  inform  me  at  your  earliest  convenience, 
if  a  pathmaster  appointed  in  1858,  can  take  a  seat  as  Council- 
lor, in  this  Township  (Wilmot)  for  1859,  for  there  are  various 
opinions  expressed  on  the  matter,  vis.,  that  he  is  an  Officer  of 
the  Municipality,  and  thus  disqualified,  on  account  of  having 
to  act  if  called  on  as  pathmaster  until  his  successor  is  appoint- 
ed.   By  so  doing  yon  will  confer  a  favour,  and  greatly  oblige. 

Yours  truly,  John  Ernst. 

2bwn  Reeve  of  Wilmoi. 


[A  pathmaster  or  oyerseer  of  highways,  as  he  is  now  called, 
is,  we  think,  *'  an  officer  of  the  Municipality''  within  the 
meaning  of  s.  73  of  the  Municipal  Act,  and  as  such,  disqua> 
lifted  to  be  a  member  of  the  Coonoil.— Ens.  L.  J.] 


7b  ihe  Ediiors  of  Uu  Lom  Journal. 

Badin,  January  13th,  1859. 

QxNTUittN, — ^I  am  under  the  necessity  of  troubling  you 
as  to  your  opinion  "  on  section  73  of  the  Municipal  Insti- 
totions  Act,''  as  to  disqualifications,  where  it  says,  **  no  offi- 
cer of  any  Municipality,"  shall  be  qualified  to  be  a  member 
of  the  Council  of  the  Corporation ;  your  answer  on  the  words 
no  officer  of  any  Municipality,  in  this  section,  will  be  reoeiyed 
with  much  satisfaction  to  me ;  as  one  of  our  counoilmen  which 
have  been  elected  councillor,  was  a  pathmaster  last  year,  and 
since  his  return  as  a  member,  the  objection  is  raised  by  the 
opposition  that  he  cannot  act,  while  as  above  stated  that  he 
was  pathmaster.  Will  yon  be  so  kind  and  inform  me  on  the 
matter  by  Saturday  eyening  next,  as  the  council  will  organise 
itself  on  Monday  next ;  so  that  I  may  know  how  to  proceed, 
and  if  BO,  that  the  person  alluded  to  cannot  act^  will  a  new 


election  have  to  take  place  or  not,  or  will  the  other  person 
which  was  defeated  take  the  seat?      * 

I  would  wish  to  ask  one  question  more,  that  is,  if  a  Tayem 
keeper,  can  take  out  a  license  in  the  name  of  his  father,  who  is 
an  old  man,  and  that  without  a  family,  and  lives  with  his 
son  the  tavern  keeper,  and  the  tavern  keeper  made  the  ap- 
plication for  the  license,  but  the  old  man  paid  the  money 
to  the  Treasurer,  and  got  the  receipt  in  the  old  man's  name, 
— ^but  the  application  was  made  in  the  young  man's  name  the 
tavern  keeper.  Now,  can  this  person  be  a  councillor?  please 
to  answer  if  possible  by  return  of  mail  on  Saturday  evening. 

I  am,  and  remain,  yours  truly  obedient, 
MicHASii  MrxKS,  2btoi»  Clerk. 


[Always  willing  to  oblige  correspondents  who  are  also  sub- 
scribers, we  never  hesitate  to  do  anything  asked  of  us,  provi- 
ded the  request  be  reasonable ;  but  it  is  not  reasonable  to  ask 
us  to  give  legal  opinions  by  mail,  and  that  gratuitously. 

The  subscription  to  the  Law  Journal  is  only  $4  per  annom, 
if  paid  in  advance,  and  the  Journal  is,  we  presume,  ample  value 
for  the  money.  If,  in  addition,  we  were  to  constitute  ourselves 
the  legal  advisers  of  all  who  subscribe,  and  that  without  fur- 
ther charge,  we  should  not  only  be  unjust  to  ourselves,  but  to 
the  profession  of  which  we  are  members. 

All  who  consult  us,  or  either  of  us,  professionally,  that  is, 
as  Barristers,  and  not  as  Editors  of  the  Law  Journal,  shall 
receive  prompt,  and  so  far  as  our  knowledge  enables  us,  correct 
advice ;  but  for  advice  so  given  we  shall  of  course  charge  in 
the  same  manner  as  other  Barristers. 

Having  for  these  reasons  declined  to  adyise  the  Town  Clerk 
of  Baden  in  the  manner  he  requests,  yis., — ^by  mail,  we  pro- 
ceed to  do  so  in  the  manner  in  which  we  have  always  done  on 
similar  occasions,  vis., — through  the  eotumne  of  the  Law  Jour' 
nal. 

1.  The  first  question  pat  is  in  part  answered  in  onr  reply 
to  the  letter  from  the  Town  Reeve  of  Wilmot  above  published. 
A  person  Pathmaster  or  Overseer  of  Highways  at  the  time  of 
his  election  is  disqualified  to  be  elected,  and  so  in  our  opinion 
his  election  is  void. 

2.  No  Inn-keeper  or  Saloon-keeper  is  qualified  to  be  elected 
a  member  of  a  Municipal  Council.  If  such  an  one  take  out  a 
license  in  the  name  of  his  father,  so  as  to  eyade  the  law,  he  is 
as  much  as  eyer  disqualified. — ^Ens.  L.  J.] 


7b  the  EdOors  <fthe  Law  JoumaL 

Bbamstills,  24th  January,  1859. 
Gbntluxn,— Allow  me  to  submit  a  question  on  behalf  of 
the  Municipality  of  the  Township  of  Clinton,  and  ask  a  reply 
in  your  next  issue.  Does  the  329th  clause  of  the  late  Mu- 
nicipal Act  authorise  a  Municipal  Council  to  sell  any  ori|^- 
nal  road  allowance  that  they  may  think  proper,  when  no  other 
road  is  giyon  in  lieu  thereof?  I  am,  ^, 

B.  K. 
Sbwnship  Clark. 

[The  section  does  appear  to  us  to  have  the  effect  supposed 
by  our  correspondent^  and  we  are  inclined  to  believe  that  the 
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Legislature  so  intended.  The  checks  proyided  for  the  protec- 
tion of  the  interests  of  the  pnblio  are, — 1.  The  publication  of 
notice,  &o.,  under  sec.  308  of  the  Act ;  and  2.  The  confirma- 
tion of  the  Township  By-law  by  the  County  Council  under  sec. 
329  of  the  Act.— Ens.  L.  J.] 


To  the  Editors  of  the  Lctw  Journal. 

GBNTLBHiif,  —In  1858,  we  submitted  a  By-law  to  the  quali- 
fied Electors,  for  raising  the  amount  of  TaYom  Licenses  to 
£12  10s.,  the  By-law  was  carried  by  a  large  majority,  the 
Act  under  which  the  By-law  was  passed  is  repealed  by  the 
new  Municipal  Act — ^the  question  now  is,,  can  the  Council 
raise  or  lower  the  amount  without  on  appeal  to  the  Electors. 

Yours  respectfully, 

Jahxs  Portbs. 
Clerk,  Mitchell. 


[The  Council  of  eyery  Township,  City,  Town,  and  incor- 
porated Village,  has  power  to  pass  By-laws  for  granting  li- 
censes— for  declaring  the  terms  and  conditions  to  be  complied 
with  by  applicant— for  declaring  the  security  to  be  given  by 
him — ^for  limiting  the  number  of  Tayem  and  Shop  Licenses, 
&c.,  all  without  an  appeal  to  the  Electors.  The  latter  is  only 
required  when  the  by-law  is  to  proMbU  the  sale,  by  retail,  of 
spirituous  liquors,  ^.  See  Harrison's  Municipal  Manual, 
p.  127,  note  v. — Eds.  L.  J.] 

MONTHLY     REPERTORY. 

CHANCEBT. 


L.  J.  TuoKBR  ▼.  LoYXBiDOB.  Jufie  12, 26. 

Portion — Saiiing  portion  h^fore  the  proper  Hmo^-Beul  andpertonal 

estate. 

The  testator  some  time  before  his  death,  executed  a  settlement, 
whereby  he  coTenanted  with  the  tntstees,  that  if  he  should  die 
in  the  life  time  of  his  daughter,  who  was  then  an  infant  and 
unmarried,  his  heirs  or  executors  should  within  six  months  after 
his  death,  pay  to  the  trustees  the  sum  of  £10,000,  whioh  he  char- 
ged on  his  real  estates ;  and  he  declared  the  trusts  of  that  sum  to 
be  for  his  daughter  daring  her  life,  and  after  her  death  for  her 
children :  but  if  she  should  die  without  leading  a  child  who  should 
attain  the  age  of  21  years,  then  the  trustees  should  stand  pos- 
sessed of  the  trust  funds  as  part  of  his  personal  estate.  The  tes- 
tator daring  his  life  raised  £10,000  (part  of  a  larger  sum),  and 
paid  it  to  the  trostees.  They  afterwards  lent  £4,500  to  the  testa- 
tor, on  Mortgage  of  part  of  his  real  estates,  and  £6,600  to  other 
persons.  The  testator  by  his  Will  gave  his  personal  estate  to  the 
plaintiff,  and  his  real  estate  to  the  defendants.  His  daughter 
sarriyed  him,  but  died  within  six  months  after  his  death,  an  infant 
and  unmarried,  so  that  the  trust  fund  neyer  became  raisable  under 
the  ooyenant.— i76/<i,  that  the  whole  of  the  £10,000  was  part  of 
the  testators  personal  estate,  and  belonged  to  the  plaintiff. 


M.  B.  Bbakx  t.  Bbakx.  July  13, 14* 

Will — Conttruetion —  Vncertainisf — Evidence. 

A  testator  had  a  sister-in-law.  A,  and  a  wife's  niece,  B.,  besides 
other  nieces  of  himself  and  wife.  His  will  contained  a  specific 
deyise  to  *<  my  titter  A,'*  for  life,  with  remainder  to  my  nieee  B" 
The  names  of  two  other  persons,  C.  and  D.,  occurred  in  the  Will, 
but  no  other  niece  was  named.  The  residuary  gift  was  to  **  the 
said  C.  D.  my  niece,  A  and  £.  equally  between  them."  HM,  that 
the  residuary  gift  was  Toid  as  to  one-fourth  for  uncertainty. 

Eridenoe  of  the  instructions  giTen  in  the  wiU  was  rejected. 


V.  C.  0.  Etu  t.  Babkow.  July  12. 

Practice — A  ttachmeni — Solicitor — Privilege — Cottt. 

A  Solicitor  was  arrested  under  a  writ  of  attachment,  while  pro- 
ceeding to  attend  an  appointment  with  a  person  for  whom  he  was 
acting  in  his  professional  ei^mcity. — Heid^  that  the  arrest  was  im- 
proper, and  the  prisoner  must  be  discharged  with  costs. 


V.  C.  W.  HoBTOir  T.  Smith.  July  6,  6. 

Tenant  m  taxi — Charge — Pretumption — Merger, 

Tenant  in  tall  in  remainder  expectant  upon  an  estate,  t^  iu 
possession,  pays  off  a  charge  upon  the  estate  during  of  the  prior 
estate  tail,  and  takes  an  assignment  to  himself  of  the  mortgage 
term.  He  afterwards  becomes  tenant,  in  tail  in  possession  of  the 
estate  and  dies  without  issue. 

Seldf  that  the  mortgage  was  a  subsisting  charge,  and  to  be 
raised  for  the  benefit  of  his  personal  representatiyes  there  being 
no  act  on  his  part  to  show  a  contrary  intention. 


M.  B.  Whitb  t.  Waklit  Be  Niwbxbbt.         July  6,  12. 

Building  on  anotkert  land— Implied  Contract — Landlord  and  tenant 

Covenant, 
A  tenant  with  his  landlord's  permission,  built  a  bouse  on  a 
piece  of  waste  adjoining  his  holding,  and  belonging  to  the  landlord. 
The  hoose  was  occupied  daring  the  term  with  the  demised  lands 
without  any  additional  rent,  no  express  agreement  being  proved. 
— Held,  that  there  was  an  implied  contract  that  the  house  should 
be  held  as  part  of  the  original  demise,  and  that  the  coyenants  to 
repair  extended  to  it 


L.  C.  Cbbali  ▼.  KiHWABO.  July  21,  24  . 

J)emurrer--'tpecifie  performance —  Contideration — Nudum-pactum 

Plaintiff  agreed  to  transfer  to  defendant  10  shares  in  a  railway 
Company,  on  which  nothing  had  been  paid,  and  defendant  agreed 
to  accept  the  transfer,  and  indemnify  the  plaintiff  from  future 
calls.  Bill  by  plaintiff  for  specific  performance.  Demurrer  by 
Defendant,  allowed  by  the  Master  of  the  Bolls  on  the  ground  of 
no  consideration — oTerruled  on  appeal. 


y.  G.  K.  In  Be  Clabkb's  Dsvisbbs.  July  28, 

Railway  Company — Payment  out  of  Court-^Cotte — Practice 
A  Bailway  Company  pay  purchase  money  into  Court  under  the 
Lands  Clauses  Consolidation  Act,  and  a  person  absolutely  entitled 
to  a  portion  of  the  f^nd  under  £800  in  yaiue,  petitions  for  payment 
out  of  such  part,  and  asks  co»its  against  the  Company,  the  Com- 
pany resisting  payment  of  the  costs  on  the  ground  that  the  ap- 
pUeation  ought  to  have  been  made  in  Chambers. — Held,  that  the 
application  was  rightly  made  by  petition,  of  which  the  Company 
must  pay  the  costs. 

y.  C.  S.  OaasuT  t.  Mousut.  July  7,  8,  0, 10. 

Solicitor  and  eUent'^Purchatet  by  perton  in  confidential  potition— 

Inadequate  Contideration — Evidence  of  value — Fraud-^Onut 

probandi — Lapte  of  time — Acquieeenee — Coett. 

A  purchase  of  real  estate  by  a  Solicitor  Arom  his  client  set  aside, 
with  costs,  after  an  interyal  of  upwards  of  20  years,  upon  the 
ground  of  unfur  dealing  and  suppression  of  facts  which  ought  to 
haye  been  disclosed,  upon  the  part  of  the  solicitor. 


y.  C.  K.  Cooks  y.  Cholmonoblxt.  July  17.  19. 

Will — Repairs —  Oood  repair — Jfantion-houte — Farm-huUdingt^^ 

Tenant  for  life  and  remaindermen. 

A  testator  directs  his  trustees  out  of  the  rents  and  profits  of  his 
estate,  to  keep  the  mansion-house  and  messuages  in  good  repair 
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and,  if  neeessarj,  to  rebuild  anj  farm-building  from  time  to  time. 
Tlie  boildings  being  in  a  d^pidated  state  at  Sm  testators  death, 
a  qaestion  arises  between  tlie  tenants  for  life  and  tliose  in  remain- 
der, as  to  the  eonstrootion  of  the  Will  in  this  respect. — Meld,  that 
the  mansion-house  and  messoages  must  be  repaired  out  of  the 
annual  rents  and  profits.  Tiiat  the  rebailding  applies  to  fSurm- 
honses,  and  then  only  in  case  of  their  being  incapable  of  repair, 
or  in  oaae  of  the  expense  of  rebuilding  being  no  greater,  n^ard 
being  had  more  to  the  nature,  age,  dimension  and  struoture-^than 
the  cost  of  putting  them  into  good  repair. 


L.  J. 


Tassil  t.  Skits. 


Mwrt^age-^RtdM^U^n'^Taekmg — TSoo  mortgaget  to  dijfmreiU 
trtuteu/or  tKe  tame  mortgagee — B€Mkrupt  Mortgagor, 

B.  mortgaged  an  estate  in  1882,  to  three  persons,  and  in  18S6 
Joined  as  snrety  with  N.  in  another  security,  by  which  he  mort- 

S^ged  a  policy  of  assurance  on  his  own  life  to  the  plaintiffs.  The 
ortgagees  in  both  secnritieB  were  the  auditors  for  the  time  being 
of  the  same  insurance  company,  and  the  monies  adranced  belonged 
to  the  company ;  of  which  &ctR.  had  notice.  Afterwards  R.  mort- 
gaged the  estate  comprised  in  the  first  mortgage  of  1882  to  the  de- 
fendants, and  then  became  banlcrupt.  The  property  comprised 
in  both  mortgages  was  sold,  but  the  property  comprised  in  the 
mortgage  of  1886  was  insufficient  to  pay  the  debt  secured  thereby. 
Heldj  (on  a  special  case  for  the  opinion  of  the  Court),  that  the 
plaintiffs,  as  representing  the  company,  were  entitled  to  be  paid 
the  deficiency  out  of  the  proceeds  of  the  mortgage  of  1882,  in 
priority  to  the  defendants ;  and  that  the  facts  of  the  two  mortgatges 
being  made  to  the  Company  in  the  names  of  two  separate  sets  of 
trustees,  and  of  the  mortgagor  haying  become  bankrupt,  made  no 
difference. 


M.  B. 


Draks  t.  Wzlliamsov. 
Truetee — ReimbttreemeiU-^Lien, 


July  7,  8,  26. 


Trustees  for  building  a  chapel  having  expended  thereon  money 
borrowed  on  their  own  security,  with  a  depoeitof  the  chapel  deeds 
made  on  their  own  authority,  and  having  been  compelled  to  repay 
the  amount — Meld,  to  have  a  lien  on  the  deeds,  but  not  to  be  en- 
titled to  a  sale  of  Uie  property  to  reinburse  th«r  outlay. 


V.  C.  K.  FmwiLLUVs  t.  Lovo.  Julg  26. 

Will — Conetruetion — Vetted  interett — Oift  to  ehUdren  equallg  oh 

attammg  21. 

When  there  is  a  gift  of  dlTidends,  to  one  for  life,  and  after  his 
death  the  whole  principal  to  be  paid  and  divided  between  and 
among  his  children,  in  equal  shares,  on  their  respectlTely  attaining 
the  age  of  21  yearn,  Ihoae  only  who  attain  21  take. 


V.  C.  W.  Ba  Hoopbb's  Trvsts.  Jufy  80,  81. 

Married  tooman — Bquiig  to  a  tettUmont. 

A  married  woman,  whose  husband  had  been  insoWent,  became 
entitled  to  a  sum  of  £200,  and  to  the  income  of  £400,  which  was 
devisible  after  her  death  amongst  her  nine  children. 

The  Court  settled  the  whole  £200  upon  her,  without  giving  any 
portion  of  it  to  her  husband's  assignee  ininsolrenoy. 


y.  C.  K.  Bosnms  t.  WAYWMBOvn.  JtOg  28. 

Vendor  and  purehater — l^feeifie  performance — Doubtful  title — 

JStlate. 

In  a  suit  for  specific  performance,  when  the  title  depends  upon 
a  will,  the  court  will  not  put  a  construction  upon  it,  except  to  de- 
cide whether  there  Is  or  is  not  any  reasonable  doubt  as  to  the  yen- 
doT*8  title ;  and  will  not  decree  specific  performance  unless  it  is 
satisfied  that,  on  appeal  to  a  higher  tribunal,  the  same  view  will 
be  taken. 

The  word  '*  estate"  does  not  of  necessity  pass  the  fee  simple. 


L.  J.  AprU  22,  28,  June  6,  7,  8,  Jufy  12. 

Whitlst  t.  Lows. 

Statute  of  limitationt  —  Acknowledgment  bg  pagmmt  — -  Agent-^ 

Meeeiver, 

A  suit  for  the  yrindingup  of  a  partnership  was  instituted  by  the 
executors  of  a  deceased  partner,  a  receiver  was  appointed  in  June 
1884,  who,  by  consent  of  all  parties,  paid  the  assets  which  he  got 
in  to  the  plahitiffs,  and  the  suit  was  no  further  prosecuted.  In 
1857,  the  same  executors  filed  another  bill  claiming  a  fturther  debt 
from  the  estate  of  one  of  the  partners,  alleging  that  the  operation 
of  the  statute  of  Limitations  was  avoided  by  the  payment  made  by 
the  receiver. 

ffeld,  that  the  payment  by  the  receiver  did  not  take  the  ease  out 
of  the  statute. 


L.  J.  Fbxms  v.  BaADS.        Mag  4,  5,  7,  June  7. 

Policy  of  atturance — Iniurable  intereet-^Pott  obit  bond — Debtor 

and  creditor. 

B.  J.  being  entiUed,  In  the  event  of  his  surviving  his  fkther,  to 
considerable  estates,  insured  his  life  for  £10,000.  Being  unable  to 
pay  the  premiums  on  the  policies,  B.  J.  anranged  with  tiie  defend* 
ant  that  he  should  pay  them,  and  gave  him  a  post  obit  bond  for 
£14,000,  payable  after  the  death  of  B.  J.'s  father  in  B.  J.*s  lifetime. 
The  defendant  then  insured  B.  J.'s  life  (whenever  he  should  die) 
for  his  own  benefit,  for  £  14,000.  B.  J.  died  before  his  father,  having 
bequeathed  all  his  personal  estate  to  the  plsintiff.  The  plaintiff 
clumed  the  sum  of  £14,000  the  proceeds  of  the  policy  efliMted  by  the 
defindant  as  part  of  B.  J.'s  estate. 

ffeld,  (in  the  absence  of  express  eontract)  that  the  defendant 
was  not  a  trustee  for  the  proceeds  of  the  policy,  but  was  entiUed 
to  them  for  his  own  benefit. 

If  a  person  effects  a  poli^  for  his  own  benefit  on  a  Ufe  in  which 
he  has  not  an  insurable  interest,  it  may  be  a  firaud  upon  the  insnr* 
ance  company ;  but  if  the  money  is  paid  by  the  company,  it  belongs 
to  the  person  effecting  the  insurance,  and  not  to  the  person  whose 
life  is  insured. 


V.  C.  6.  HxLLiHO  T.  LrauT.  ^  July  5,  6. 

Specific  performance — If\function — Opera  box — Notice, 

W.  in  1816,  agreed  to  sell  his  term  and  interest  in  a  certain 
opera  house  to  C,  reeerving  to  himself,  W.,  his  executors,  admin- 
istrators and  assigns,  the  right  to  a  oertaia  box  tharein,  during 
the  continuance  of  the  said  term. 

In  1828,  all  W*s  interest  in  the  s^d  opera  house  waa  asrigned 
to  a  trustee  for  sale,  in  whose  place  the  preaant  pUantiff  waa  afler- 
warda  appointed.  C.  subeequentiy  filed  his  bill,  and  obtained  a 
decree  for  specific  performance  of  the  agreement  above  mentioned, 
and  having  become  bankrupt,  his  assignees  sold  his  interest  in  the 
premises  to  defendant  L.,  sulQect  to  certain  covenants,  which  as 
L.  alleged  had,  in  the  event,  rendered  it  impossible  for  him  to  con- 
tinue to  W.,  or  hia  representatives  the  en^Joyment  of  the  aforesaid 
box. 

The  plaintiff,  as  such  trustee  as  aforesaid,  claimed  to  be  en- 
titied  to  the  said  box,  or  an  equivalent  in  money  for  its  leas. 

Eeld,  tbiUt  the  aaid  defendant,  and  all  persons  claiming  under 
him,  were  bound  by  the  reservation  above  mentioned.  An  iiguno- 
tion  was  granted  to  restrain  the  defendant,  &o.,  horn  preventing 
the  plaintiff  ttom  eigoying  the  said  box,  without  pr^udice  to  the 
right  of  the  plidntiff  to  compensation,  in  case  it  should  appear  that 
his  right  to  enjoyment  of  the  box  had  been  actually  lost  through 
the  act  of  the  defendant. 


M.  B. 


JulyS, 


HtroHBS  y.  Jovis. 

Rehearing — Specific  performance — TilU. 

An  order  had  been  made  on  a  cl^m  on  affidavit  of  service  fur 
specific  performance,  without  any  reference  as  to  titieu  The  de- 
fendant attended  at  registrar's  office  to  settle  tiie  oninutes  without 
objecting  to  the  omission.  After  the  order  was  drawn  up,  defend- 
ant moved  for  a  rehearsing,  and  to  amend  the  order  by  directing 
an  enquiry  as  to  titie,  and  the  order  was  made  accordingly. 


1859.] 
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L.  J.  Kt  Jonks'b  8XTTLID  BSTATtB.  July  9* 

PracHee — Purchase  money  in  court — Bdnvetimcnt  in  land — Co$l9  of 

investigating  title — Two  counsel. 

A  person  who  was  interested  in  %  considerable  snm  of  money 
which  had  been  paid  into  oourt  by  a  corporadon,  as  the  purchase 
money  of  a  settled  estate,  taken  by  them  under  their  act»  being 
desirous  to  reinvest  it  in  the  purchase  of  certain  lands  of  great 
Talue,  laid  the  abstract  of  title  to  the  land  before  his  own  counsel. 
Subsequently  he  presented  a  petition  for  the  iuTestment,  and  the 
same  abstract  was  laid  before  one  of  the  oouTeyancing  counsel  of 
the  court.  The  corporation  haying  refused  to  pay  the  costs  of  em- 
ploying two  counsel,  the  court  held  that  the  fees  for  consultations 
between  the  two  counsel  were  a  reaaonable  ohMge,  and  that  some 
allowance  ought  to  be  made  towards  the  employment  of  a  prirate 
counsel ;  but  refused  to  allow  the  costs  of  the  priTate  counsel  ad- 
vising on  the  whole  of  the  title. 


V.  C.  W.  NoBTON  T.  Nichols.  July  12, 18. 

Copyright  of  designs — Registration — Perpetual  injunction — Trial 

at  Law. 

1.  The  inyentor  of  a  new  and  original  design  fbr  a  shawl,  de- 
posited one  of  the  shawls  containing  the  design  in  respect  of  which 
copyright  was  claimed,  with  the  registrar  of  designs,  unaccom- 
panied by  any  drawing  or  specification. 

Held^  that  the  proTision  of  the  Copyright  of  Designs  Acts, 
requiring  a  copy  of  the  design  to  be  deposited  with  the  registrar 
had  been  sufficiently  compli^  with. 

2.  Except  under  very  special  oiremnstanoes,  the  Court  will  nbt 
grant  a  perpetual  injunction  at  the  hearing  without  haring  recourse 
to  a  trial  at  law  to  establish  the  plaintiff's  title,  if  daimed  by  the 
defendant. 


V.  \j*    MX. 


Obakos  t.  Piokvobd. 


July^. 


Power  of  appointment  by  settlement — Execution  by  wiU^Proof  of 

execution  and  attestation. 

Power  of  appointment  is  given  by  a  marriage  settlement  to  the 
use  of  such  person,  &c.,  a<s  H.  notwithstanding  her  coverture  at 
any  time  or  times  during  her  life  by  any  deed  or  instrument  in 
writing,  with  or  without  power  of  revocaUon,  to  be  sealed  and  de- 
livered by  her  in  the  presence  of  two  or  more  credible  witnesses, 
shall  direct,  limit,  or  appoint  H.  made  her  will  with  a  very  full 
attestatloii,  and  upon  the  queiktion  idiether  the  power  authorised 
execution  by  will. 

Meld,  that  it  did. 


REVIEW. 


Ebport  or  THB  Chixf  Sufxrintbkdxmt  or  Education  tor 
1857, 

Wo  have  jost  laid  down  tho  Report  of  the  Chief  Superin- 
tendent of  Education  for  1857,  and  although  wi»  had  not  time 
for  a  careful  persual  of  its  oontonte,  yet  we  ooold  not  avoid 
being  struck  with  tho  magnitude  and  oompreheneiteDees  of 
the  work  which  is  here  as  it  were  mapped  oat.  And  as  Cana- 
dians we  oould  not  but  feel  proud  of  the  position  whioh  this 
Provinoe  may  justly  claim  among  the  very  foremost  in  its 
efforts  for  the  education  of  the  people. 

How  much  credit  ia  doe  to  Dr.  Ryerson  for  the  present  con- 
dition of  our  educational  system — ^it  is  needless  to  say — we  can 
all  contrast  the  preeent  with  the  past — ^we  remember  the  op- 
position and  obloquy  he  had  to  encouAter,  and  we  know  how 
resolutely  and  sucoessfullT  the}r  were  met 

We  would  only  hope  that  oigotry  and  party  feeling  may 
never  be  able  to  undo  that  which  if  let  alone,  will  in  a  few 
years  we  confidently  believe  rid  itself  quietlv  andsilentlv  of 
the  imperfections  which  now  adhere  to  it.  JNo  system  of  ed- 
ucation can  be  devised  in  the  study  which  shall  be  complete 
in  all  its  detaila,  much  must  be  left  to  the  teachings  of  experi- 


ence, and  in  a  new  country  like  this,  alterations  and  improve- 
ments vrill  fre<)uentiy  have  to  be  made  in  any  system  to  suit 
the  altered  position  of  those  for  whose  benefit  it  is  intended. 
We  cannot  but  feel  that  the  system  for  which  this  Province  is 
indebted  to  Dr.  Ryerson,  possessing  in  itself  all  tiie  elements 
of  growth,  and  the  faoilitiee  of  adaptation  which  are  required 
to  aid  and  to  keep  pace  with  the  prosperity  of  the  oounl^. 

We  have  heard  much  lately  of  the  National  Education  of 
Ireland,  and  attempts  have  been  already  made  by  exalting  it 
to  disparage  our  own  system.  Now  apart  from  all  examination 
into  the  merits  of  either  plan,  we  must  be  allowed  to  remark 
that  a  system  of  education  cannot  be  stereotyped — ^ihat  which 
may  be  suited  to  one  people,  and  one  set  of  circumstanoes, 
may  be  quite  unfit  for  another.  The  Prussian  Compulsory 
System  would  not  answer  in  England,  and  what  might  per- 
haps have  a  measure  of  success  in  Ireland,  would  probably 
fail  in  Canada  West.  The  statistics  however  adduced  in  the 
Report,  8.  38,  46,  prove  beyond  question,  that,  whatever  may 
be  Its  supposed  advantages,  the  Irish  system  has  not  succeed- 
ed in  anytning  like  the  same  proportion  as  our  own,  while  yet 
its  expense  has  been  enormously  greater  and  it  has  evoked  a 
far  more  bitter  spirit  of  hostility. 

We  know  not  indeed  that  any  system  could  be  devised  more 
free  from  objection  than  that  wntch  is  brought  before  us  in 
the  pages  of  this  Report.  The  reli^ons  difficulty  is  we  think 
fairly  meU  The  schools  (whatever  bigotry  may  think  or  polit- 
ical oant  may  pretend)  are  neither  sectarian  nor  godless ; 
while  the  permission  recorded  to  the  Roman  Catholics  to  hold 
separate  schools  takes  away  all  ground  of  complaint  from  those 
who  do  not  wish  their  children  taught  the  scriptures. 

There  is  doubtless  much  room  for  improvement  in  the  actual 
working  of  the  Common  School  System.  The  teachers  are  not 
in  man^  instances  properly  qualified  either  as  to  knowledge, 
or  training,  and  sufficient  care  is  not  taken  to  secure  the  regular 
attendance  of  the  children.  This  evil,  however,  necessarily 
incident  to  a  new  country  and  a  young  system,  is  gradually 
becoming  less,  and  as  the  municipalities  have  the  remedy  in 
their  own  power,  the  fault  is  theirs  and  not  that  of  the  system 
if  it  continue  at  all. 

The  present  method  of  inspection  t>f  the  common  schools  is 
we  oontess  very  unsatisfSeuitory. 

The  inspectors,  who  are  appointed  by  the  petty  patronage 
of  the  county  councils,  may  be  very  good  no  doubt,  quite  com- 
petent to  manage  a  farm,  or  to  conduct  a  littie  retail  business, 
but  they  «re  for  the  most  part  uneducated  and  utterly  unac- 
quainted with  school  management.  If  modest,  they  deal  in 
indiscriminate  praise,  if  captions  they  are  apt  to  find  fault 
vrith  the  teacher  for  that  which  it  is  often  out  of  his  power 
to  remedy,  and  although  they  may  in  some  instances  be  gen- 
lemen  of  acknowledged  attainments  and  ability,  yet  engaged 
as  they  aro  in  other  pursuits  they  can  seldom  find  sufficient 
leisure  to  pay  even  the  few  visits  neoessary  to  entitle  them  to 
their  paltry  salaries  of  from  twenty  to  thirty  pounds.  The 
true  remedy  for  this  state  of  things  would  seem  to  be  to  ap- 
point one  well  educated  and  trains  inspector  for  each  county, 
to  pay  him  well,  and  to  insist  that  the  inspection  of  the  schools 
should  be  his  business,  and  not  merely  tiie  work  of  his  leisure 
hours. 

With  regird  to  the  Grammar  Schools,  the  whole  state  of  the 
law  requires  amendment  The  trustees  have  indeed  power  to 
engage  and  to  dismiss  the  teacher,  but  they  have  no  means  of 
aiding  him.  Whenever  it  may  be  necessary  to  employ  assist- 
ant teachers  to  provide  or  enlarge  a  school-house,  recourse  must 
be  had  to  the  county  ooun<nl8,  and  as  unfortunately  a  prejudice 
has  existed  against  the  Grammar  Schools  as  being  institutions 
for  the  few,  and  connected  exclusively  with  the  municipalities 
in  which  thej  may  happen  to  be  situated,  assistance  is  often 
sought  in  vain.  It  is  not  therefore  to  be  wondered  at,  that 
trustees  feeling  themselves  powerless,  take  very  little  interest 
in  the  schools  with  which  tney  are  connected,  and  that  the 
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Buccees  of  these  is  made  to  depend  wholly  on  the  ener^^  and 
leal  of  the  head  master.  While  therefore,  a  few  of  them  as 
Barrie,  Toronto,  and  Gait,  have  risen  to  honorable  eminence, 
the  majority  are,  it  must  be  owned  neither  more  nor  less  than 
common  schools  in  which  a  little  Latin  is  taught  And  this 
state  of  things  must  continue  so,  while  the  salaries  offered  are 
80  paltry  that  competent  teachers  will  not  accept  them,  and 
while  the  trustees  remain  powerless  to  aid  in  that  or  any  other 

The  multiplication  too  of  so  called  Grammar  Schools,  and 
the  formation  of  what  are  called  Union  schools,  has  a  direct 
tendency  to  perpetuate  the  evils  of  which  we  have  been  speak- 
ing, to  lower  the  standard  of  education  and  to  cause  the  Gram- 
mar Schools  to  be  looked  upon  as  municipal  rather  than 
county  institutions.  The  senior  Grammar  school  should,  we 
think  be  made  emphatically  the  educational  centre  and  main 
spring  for  the  county.  It  should  be  made  intermediate  be- 
tween the  common  schools  and  the  university.  Prizes  of  tuition, 
money  or  books,  should  be  offered  in  it  for  competition  among 
the  pupils  of  the  Common  Schools  as  a  means  of  producing 
among  them  the  healthful  rivalry  which  the  university  scho- 
larships are  intended  to  call  iorth  among  the  Grammar 
Schools. 

We  would  therefore  express  our  total  disagreement  with  the 
suggestion  of  the  present  inspector,  "  that  the  management  of 
the  Grammar  Schools  shoula  be  transferred  from  the  county 
councils  to  the  municipal  authority  of  the  city,  town,  or  vil- 
lage where  they  are  situated.''  To  this  we  think  there  are 
at  least  three  strong  objections : 

1.  The  schools  would  become  mere  local  institutions. 

2.  The  trustees  would  !n  general  be  selected  from  an  inferior 
clan  as  the  choice  would  be  restricted  and  the  election  would 
inevitably  be  made  to  suit  party  purposes. 

3.  The  county  councils  could  not  in  that  case  be  expected  to 
aid  in  the  support  of  the  Grammar  Schools. 

Looking  to  the  interests  of  the  law,  we  are  anxious  to  have 
the  condition  of  the  Grammar  Schools  made  better  than  it  is. 
With  the  exception  of  those  already  mentioned,  few  of  them 
send  men  into  our  profession  prepared  by  previous  education 
to  rise  above  its  barren  technialities.  To  make  a  sound  law- 
yer, capable  of  appreciating  and  applying  the  noble  principles 
of  British  justice,  something  more  is  requisite  than  tiie  study 
of  forms  and  precedents.  The  mind  must  be  previously  dis- 
ciplined to  habits  of  reflection  and  accurate  deduction,  and  no- 
thing more  certainly  gives  solidity  and  sinew  as  it  were  to  the 
reasoning  powers,  or  more  enlarges  and  quickens  the  percep- 
tions than  the  studies  which  are  pursued  in  good  Grammar 
Schools. 

No  after  labour  we  are  convinced  will  make  up  for  the  want 
of  such  early  training. 

At  present  there  is  we  know  great  room  for  improvement 
both  m  the  amount  and  Quality  of  the  instruction  given  in  our 
Grammar  Schools,  but  this  and  the  other  imperfections  we 
have  pointed  out,  we  consider  to  arise  rather  from  the  youth 
of  tiie  Educational  system,  and  the  position  of  the  country 
than  from  any  error  in  the  system  itself,  and  we  have  no  doubt 
that  a  few  years  hence  when  party  opposition  shall  have  sub- 
sided, and  time  have  been  given  for  the  gradual  correction  of 
acknowledged  defects,  when  the  incompetents  sh^  have  been 
replaced  by  qualified  teachers,  from  the  Central  Institution 
Toronto,  our  Grammar  Schools  will  be  found  equal  to  those  of 
any  other  country  in  the  world. 

It  is  vrith  no  littie  satisfaction  that,  on  reading  the  pages  of 
the  Superintendent's  Beport,  we  are  led  to  reflect  on  the  vast 
amount  of  good  that  must  have  already  l)een  effected  by  our 
public  libraries  in  almost  every  county,  and  every  township, 
and  by  one  extended  school  machinery,  and  that  in  view  of 
the^  increasing  zeal  and  more  matured  experience  of  the  edu- 
cational department,  we  look  confidently  forward  to  a  steadily 
accelerated  progress. 


Gknkral  Bulbs  and  Orokrs  or  thx  Surroqatx  Courts  or 
Upper  Canada,  as  directed  by  the  Judges  appointed  under 
the  14th  Sec.  Surrogate  Courts  Act,  1858,  including  Bules 
as  to  Guardianships  under  8  Geo.  IV.,  cap.  6.  Forms,  Ta- 
ble of  Fees,  &o. — Thompson  &  Co.,  Toronto. 

Evenr  Lawyer  and  Surrogate  Courts'  Officer  must  possess 
himself  of  a  copy  of  the  above  Bules  and  Forms  to  which  we 
have  before  now  referred,  and  which  justify  our  preconceived 
notions,  founded  on  the  known  ability  of  those  chosen  to  frame 
them.  A  knowledge  of  the  Act  would  of  course  be  of  litUe 
use  without  a  knowledge  of  the  Bules  and  Forms,  framed  un- 
der it.  The  latter  will  be  found  to  be  suited  to  every  parti- 
cular case,  and  elaborated  so  as  almost  to  prevent  the  possibi- 
lity of  a  mistake  being  made  by  those  who  will  have  to  use 
them. 

The  book  is  prefaced  by  a  table  of  Contents  and  a  yery  ex- 
cellent Index. 


Thx  Lowkr  Canada  Jurist  for  December  is  received.  As 
usual  it  abounds  with  interesting  and  useful  decisions.  There 
are  contained  in  the  number  the  reports  of  sixteen  ajudicated 
cases,  the  most  important  of  which  to  an  Upper  Canadian  law- 
yer is  Nordheimer  y.  Hogan  et  id.  It  determines  that  an  hotel 
keeper  has  no  lien  for  board  on  a  piano  brought  into  the  hotel 
by  a  permanent  boarder  or  against  the  owner  of  the  piano. 


Thi  Griat  Bipubuc  Momthlt.     New  York:  Oaksmuth  & 

Co.,  for  February  is  received. 

Its  contents  are  varied  and  interesting.  The  following  is  a 
list  of  the  contents: — Caius  Julias  Csssar.  Crystaline — Uie 
Created.  The  History  of  the  Great  Bepublio.  The  Emerald 
Isle.  The  Beapers,  (Poetry).  Negro  Minstrelsy.  Yalen tine- 
Day.  The  Street  Musicians  of  New  York.  William  Caxton. 
Lin  and  Travels  in  the  Southern  States.  Old  St.  Paul's  in 
New  York.  Niagara,  (Poetry).  College  life  in  America, 
Pear  Talk,  (Poetry).  Samuel  Hahnemann.  Desert  Lands. 
(Poetry).  Margranna  Lane.  Impotence,  (Poetry).  Seven 
^ears  in  Ye  Western  Land.  New  xork  Cosmopolitan  Fashions 
illustrated.  The  Minstrel  Lover's  Serenade.  Comic  Hits  at 
t  he  Times. 


APPOINTMENTS  TO   OFFICE,  A^C. 


NOTARIES  PUBUa 

ALBIRT  PRINOB,  of  «1m  dty  of  Toranto,  bqviira,  Bmlidw  at  lAW,to  te  ft 
Notary  Pnblk  in  Upper  Oraada^GaiaUad  Jaauary  8, 1860.) 

FRBDKRIOK  a  MAOARTNKT,  Btqiilra,orPaiU,  to  tea  Notaiy  PiiUlk,ia  Upp« 

Ouiada^Gaaettod  Jaaiiarj  16,  IBM.) 
THOMAB  ▲.  LAZIER,  of  Um  Town  of  BdkTiUa^  XMlviNk  to  ba  a  Notary  PnUlc, 

in  nppar  Oanada, 

CHARLES  F.  ELLIOT,  of  the  Town  of  Sandwioh,  Eaqnlr«wBarriitor  at  Law,  to  be 
a  Notary  Publlo,  In  Upper  Oanada^HGaaetted  January  0, 1860.) 

JOHN  ALBERT,  of  the  TiUage  of  Meaftird,  liqiiire»  to  be  a  Notaij  PnbUc^  la 
Upper  Ganada^Gaaetted  January  20, 1860.) 

00BONSR& 

HENRT  HON  AUGHION,  Eeqnler,  M.  I).,  Atewlate  Ooconer,  eovnty  of  WeUlngtoa* 

TIHOTHEUS  POMROT,  Epquire^  SasMa,  Aawdate  OoRMiar,  county  of  HaiWnp. 

ROBERT  0.  MdlfULLEN,  SMiolre,  Aaeoelate  Ooranv,  connty  of  Lambton. 

JOHN  MAHAFFT,  liqaln^  M.  D.,  AaMdato  Ooroner,  eoonty  of  Qreyv— (Gaaetted 
January  6, 1860.) 

DAVID  a  McINTTRE,  EM^nlre,  H.  D.,  and  DONALD  HENDERSON,  E^Itb. 
M.  D.,  Aaeoelate  Obronen,  for  tbe  county  of  IflddleeiK^Qaietted  January  2^ 
1660.) 

HENRT  JOHN  PHILPOT,  Eeoulre,  Fbyddan  and  Surgeon,  Awodate  OotoMr, 
for  the  county  of  Norfolk.— (oaietted  January  20, 1860.) 

TO    CORRESPONDENTS. 

Paul  Dumr,  Ono  Kloix,  Bahot,  T.  H.,  and  Jobiph  JxrruT.— Under  <*DiTl>lon 
Ooorti.'* 

A  MMHsnun,  A  SoBscuBn,  Evquikb,  Josh  Ekmit,  Miobaml  HToa,  R.  K., 
and  Jaub  Poana.— Under  "  General  OotTeapandence.'' 

A.  H.,  WardirOle^— Too  late  for  thli  number. 
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DIARY    FOR    MARCH. 


1.  Toeidaj .... 

3.  Tlinnday... 
6.  SatnrdAT... 
«.  SUNDAY .. 

8.  Toflsdaj.... 

0.  Wedoetdaj 
la.  Saturdar... 
13.  SUNDAY .. 
16.  Tuesday.... 
ao.  SUNDAY .. 
25.  JPrldaT ...  ra. 

27.  SUNDAY  . 

28.  Monday^... 


f  Chaneery  Ex.  Term,  Hamilton  and  Ottawa,  com.    lArt  day  for 
\  return  of  Oolleetor's  Bolla  where  time  extended  by  Man.  OoanoU. 

Leat  day  for  nocioe  of  Trial  for  Ooonty  Oourt 

Chancery  Kxamtnatton  Term,  Hamilton  and  Ottawa,  ends. 

Qtrinqmoffntima. 

J  ShroTe  Tueedar.    Gbanoery  Bxam.  Term,  Barrie  and  Oomwall, 

(eommencea.    Quarter  Sen.  In  each  Oo.  and  County  Ct  aittlngi. 

Ash  Wedneeday. 

Gbancery  Bxamlnaiion  Term,  Barrie  and  ComwaU,  ends. 

lUSiMdavinLmL 

I^at  day  for  leniee  of  Writ  for  Toronto  Spring  Aaalaea. 

and  aunday  in  LmL 

Leat  day  for  deekring  for  Toronto  Spring  Aaalaea. 

8rd  Sunday  in  LenL 

l4Mt  day  for  notice  of  Hearing,  Chancery. 


<'  TO  OOBBBSPONDENTS."— &e  Last  Ftige, 

IMPORTANT  BUSINBS8  NOTICB. 

ArwMi  <MbMetf  fo  t^iVoprieCert^ttd  JburiiaJcnvfwiMitaltoreaMRi&erAal 
aUourpaMtdateaeoounUhavehemplaotdinaehandiof  Mutn.  Piatton  ti  Ardagh^ 
JUomejft,  Barrie,  for  eoBedlmi!  and  that  9tUjf  a  prompt  rauttrntt  to  tJum  witt 
taMcoati. 

MiMuiith  groat  rdtielanoeOud  the  Prepridort  have  adopted  tkU  oomne;  hidtheg 
have  beam  eomptUed  to  do  »o  in  order  to  enaUe  them  to  meet  their  current  expentet, 
wMc^  are  very  heavy. 

Nom  thot  the  uoffatneit  ^  the  Journal  ieeogenerday  admiUod,  U  would  notbe  im- 
reaeonable to e^qteet  that  the Pr(^eeeum and  0^lcert<^  the  CburtewouXdaceordita 
liberal  nqyportf  indead  (tfaUomnff  themtdves  to  be  tued  far  their  n^bteripUont. 


%\t  ippn  ©auak  fair  ^smmV 
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COUNTY  CROWN  ATTORNEYS. 

On  all  sides  we  learn  that  the  appointment  of  County 
Crown  Attorneys,  or  local  Crown  officers,  is  preying  a  pub- 
lic benefit. 

Crime  is  an  injury  to  the  public,  and  its  preyention  an 
object  of  public  importance. 

This  being  the  case,  a  due  regard  to  the  machineiy  used 
for  the  preyention  of  crime  is  an  object  of  national  import- 
ance. The  law  attaches  certain  punishments  to  certain 
otfences,  and  courts  are  constituted  for  the  trial  of  offences, 
but  a  superintending  power  is  required,  not  only  to  see  that 
the  guilty  are  punished,  but  that  the  innocent  are  not 
punished  as  guilty. 

The  name  of  the  Queen  has  we  fear  been  too  often  in- 
yoked  for  the  gratification  of  malice  or  the  indulgence  of 
priyate  feelings  of  the  worst  kind.  Oppression  there  has 
been  in  the  name  and  dignity  of  a  public  prosecution,  and 
all  for  the  gratification  of  spite.  This  brings  us  to  the 
fact  that  a  controlling  power  is  requisite,  as  much  for  the 
institution  of  criminal  procedure  as  for  watching  it  when 
instituted. 

In  different  countries,  though  different  machinery  exists, 
the  effect  is  substantially  the  same.  In  Ireland,  in  each 
county  a  local  Crown  Solicitor  is  appointed ;  his  salary  is 
small ;  his  duty  is,  among  other  things,  to  conduct  at 
Quarter  Sessions  prosecutions  cognizable  by  that  Court. 
At  the  Assizes  the  Crown  business  is  also,  we  belieye, 
entroBted  to  Crown  Solicitors  and  Crown  Counsel — the 


former  being  paid  by  salary  and  the  latter  by  fees.  In 
Scotland,  priyate  prosecutions  are  almost  unknown  to  the 
law.  Attached  to  eyeiy  Sheriff^s  Court  there  is  an  officer 
called  the  Procurator  Fiscal,  whose  duty  it  is  to  attend  to 
public  prosecutions,  and  whose  remuneration  is  by  fees ; 
among  other  duties  he  is  required  to  receiye  information  of 
offences,  to  prosecute  suspected  persons  before  a  magis- 
trate, and  to  arrange  if  necessary  for  prosecution  before  a 
higher  tribunal ;  in  the  latter  case  the  whole  of  the  eyi* 
dence  is  reported  to  the  Crown  Counsel  in  Edinburgh,  by 
whom  all  further  proceedings  are  conducted.  At  the  head 
of  the  Crown  Counsel  is  the  Lord  Adyocate,  or  supreme 
public  accuser. 

The  system  in  France  partakes  more  or  less  of  each  of 
the  foregoing.  The  chief  public  prosecutor  is  the  Fto- 
cureur  General  or  Attorney  (jeneral ;  under  him  there  are 
ayocats  genereauz,  or  deputies.  Attached  to  tribunals  of 
simple  police  there  are  officers  called  commissaries  of  police. 
The  great  difference  between  the  French,  the  Scotch,  and 
the  Irish  organizations  is  this,  that  in  France  wheneyer  the 
public  prosecutor  becomes  aware  of  a  crime  he  is  bound  to 
bring  the  offender  to  justice,  but  in  Scotland  and  Ireland 
a  discretion  may  be  exercised. 

Qur. reference  to  the  systems  preyailing  in  European 
countries  makes  prominent  one  feature  on  which  a  differ* 
ence  of  opinion  exists,  and  that  is  the  mode  of  remuneration, 
whether  by  fixed  salaiy  or  by  fees.  When  papnent  is  cer- 
tain the  temptation  to  neglect  is  great,  but  when  payment 
is  made  to  depend  on  the  number  of  cases  disposed  of  o? 
amount  of  work  done,  the  temptation  to  the  prosecution  of 
trifling  offences  is  also  great ;  each  mode  may  be  attended 
with  eyils,  and  neither  is  wholly  free  £rom  objection. 

It  only  remains  for  us  to  glai^oe  at  the  system  preyailing 
in  Upper  Canada,  and  to  see  how  far  it.stands  comparison 
with  the  systems  we  haye  noticed. 

The  public  prosecutor  here  is  the  Attorney  General.  As 
he  cannot  be  present  eyerywhere  at  the  same  time,  and  as 
Courts  of  Oyer  and  Terminer  are  opened  in  seyeral  places 
on  the  same  day,  he  has  the  appointment  of  substitutes,  or 
Crown  Counsel.  These  counsel  are  not  salaried  officers, 
but  paid  by  fees;  nor  are  they  permanent  officers,  but 
appointed  pro  hctc  vice.  In  each  county  there  is  now  a 
County  Crown  Attorney  ]  he  is  subject  to  the  Attorney 
General,  and  is  in  fact  his  local  representatiye.  Hb  duties 
are  manifold ;  such  as  to  receiye  informations,  depositionS| 
&c. ;  to  examine  the  same;  to  prosecute  at  Courts  of 
Quarter  Sessions ;  to  watch  priyate  prosecutions  at  the 
Sessions;  to  assist,  if  required,  the  Crown  Counsel  at 
Courts  of  Oyer  and  Terminer;  and  in  Uie  absence  of 
Crown  Counsel  to  conduct  the  Crown  business  at  the 
Assizes;  ^  institute  and  conduct  certain  proceedings  be? 
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fore  magiBtrates ;  to  advise  and  instract  magistrates ;  and 
to  receiye  from  Deputy  Clerks  of  the  Crown,  Clerks  of 
County  Conrts  and  Registrars  of  Surrogate  Courts,  fees 
due  to  the  Fee  Fund. 

The  remuneration  partakes  of  the  oharaoter  of  a  salary 
and  of  fees.  There  is  a  per  eentage  on  moneys  reoeiyed 
on  account  of  the  Fee  Fund,  and  fees  for  prosecutions  at 
Quarter  Sessions,  but  no  fees  for  assisting  Crown  Counsel, 
for  advising  magistrates,  or  for  prosecuting  cases  before 
magistrates,  or  for  other  services  which  we  need  not  notice. 

While  approving  of  the  mode  of  compensation — that  is, 
part  salary,  part  fees — ^we  cannot  help  thinking  that  a 
greater  state  of  efficiency  would  be  attained  if  some  remu- 
neration were  provided  for  eveiy  duty  imposed.  Human 
nature  is  human  nature  all  the  world  over,  and  a  lawyer 
cannot  be  expected  to  work  without  pay  more  than  any 
other  specimen  of  humanity ;  besides,  it  is  to  be  remem- 
bered that  the  time  required  to  be  given  to  the  performance 
of  a  public  duty  is  time  taken  from  private  practice,  and 
ought  accordingly  to  be  paid  for.  The  result  is  simply 
this,  that  work  for  which  no  compensation  is  allowed  will 
be  shirked,  and  is  shirked. 

The  remedy  is  the  application  of  compensation  or  a  fair 
remuneration  for  services  performed.  The  per  centag^  on 
fee  fond  money  is  no  more  than  a  fair  allowance  for  the 
responsibility  enjoined ;  the  fees  for  prosecutions  at  Quar- 
ter Sessions  lure  only  moderate  allowances  for  services  per- 
formed, and  vexy  moderate  when  it  is  considered  that  the 
County  Crown  Attorney  is  debarred  the  privilege  of  accept- 
ing* defences  against  the  Crown.  And  why  should  duties 
as  important  as  either  of  the  foregoing — such  as  that  of  ad- 
vising magistrates,  who  greatly  need  advice ;  of  prosecuting 
offences  before  magistrates  where  the  attendance  of  trained 
skill  may  be  greatly  needed,  and  of  getting  up  cases  for 
Crown  Counsel  at  the  Assizes,  who,  not  being  residents, 
much  need  the  assistance — be  without  compensation  ? 

We  think  something  ought  to  be  done  by  the  Govern- 
ment or  by  the  Legislature  towards  remedying  this  defect. 
Until  done,  we  feel  satisfied  that  the  organization  of  the 
County  Crown  Attorney  system  in  Upper  Canada  will  not 
be  either  as  efficient  or  as  complete  as  might  be.  Hitherto 
the  institution  has  been  upon  its  trial.  It  has  been  tried 
and  is  approved.  Grand  Juries  have  made  presentments 
in  its  favor,  and  the  common  sense  of  the  country  supports 
it.  If  then  good  and  useful,  why  not  make  it  thoroughly 
efficient,  and,  as  far  as  human  wisdom  can  foresee,  com- 
plete ?  We  believe  that  to  give  moderate  fees  for  all  ser- 
vices performed  by  County  Crown  Attorneys  is  the  only 
mode  of  obtaining  that  state  of  efficiency  and  completeness 
which  we  desire,  and  that  a  proposal  to  do  so  would  be  at 
present  met  in  a  spirit  of  moderation  and  candour. 


PROBATE  AND  ADMINISTRATION. 

niVIBION  COURT  CLBHKS. 

Our  attention  has  been  directed  to  a  means  of  securing 
further  facilities  for  Probate  and  Administration. 

It  is  sugested  that  the  clerks  of  Division  Courts  can 
act  as  auxilaries  in  the  Pxooedure  under  the  Act  of  last 
session,  by  which  the  whole  law  in  relation  to  probate  and 
administration  was  recast,  and  the  Surrogate  Courts  placed 
on  a  footing  so  advantageous  to  the  public.  The  principle 
of  that  law — to  secure  administration  in  the  several  loca- 
lities without  compelling  parties  to  resort  in  a  variety  of 
cases  to  Toronto— we  i^ree  may  be  largely  extended  through 
the  agency  of  Division  Court  clerks,  so  that  all  non  conten- 
tious business  can  be  done  literally  at  any  man^s  door,  and 
a  eonsiderable  saving  both  in  time  and  money  be  thus 
effected. 

Nor  will  this  interfere  with  the  profession;  for  in  ordi- 
nary cases  a  professional  man  is  not  employed,  the  business 
being  usually  done  on  direct  application  of  the  parties  to 
the  Registrar  of  the  Surrogate  Court. 

The  way  in  which  Division  Court  clerks  may  be  benefi- 
cially used  is  obvious  enough.  Each  county  is  separated 
into  five  or  more  divisions  for  Court  purposes,  each  division 
having  a  resident  clerk.  Now  if  parties  found  the  Clerks 
of  Division  Courts  sufficiently  instructed  to  assist  them, 
instead  of  making  application  personally  to  the  Registrar 
of  the  Surrogate  Court  at  the  County  town  f(v  probate  or 
administration,  the  whole  matter  might  be  transacted  with- 
out the  loss  even  of  a  single  day  to  ezecutois,  administra- 
tors, witnesses  or  bailsmen.  In  the  majority  of  cases 
the  applicants  are  not  men  of  business  habits,  and  in  very 
many  oases  they  are  illiterate  men,  and  we  ourselves  have 
known  instances  of  persons  travelling  forty  or  fifty  miles  to 
the  County  town  to  obtain  information  of  how  they  were  to 
proceed  to  prove  a  will,  and  even  after  receiving  full  infor- 
mation sending  back  the  papers  in  an  incomplete  state. 

Our  aim  will  be  to  lay  such  information  before  the  cleiks 
as  may  enaUe  them  to  assist  the  public,  and  we  venture  to 
say  also,  save  the  Registrars  of  the  Surrogate  Courts  much 
trouble  in  correspondence  and  otherwise. 

Clerks  are  generally  well  educated  men,  and  veiy  compe- 
tent for  the  undertaking.  Most  of  them  are  commissionerB 
for  taking  affidavits ;  those  who  are  not  would  doubtless 
be  appointed  on  the  recommendation  of  the  County  Judge, 
and  to  secure  the  full  benefit  of  what  is  suggested  it  is  . 
necessary  that  they  should  be  commissioners. 

The  suggestions  following  we  shall  endeavour  to  make 
as  plain  and  practical  as  possible,  so  as  best  to  aocomidiah 
the  object  we  have  in  view,  to  benefit  the  public  and  clerks 
by  one  and  the  same  means. 
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APPUCATIONS  lOR  A  PBOBATB  OV  A  WILL. 

_  ■ 

Lefc  us  suppose  a  case, — say  in  the  Couuty  Court  of 
Simcoe.  A  party  dies  leaving  a  will  by  wbiob  be  appoints 
an  executor  of  full  age.  Tbis  will  contains  no  alteration  or 
obliteration,  and  is  duly  attested  by  subscribing  witnesses. 
Tbe  executor  seeks  tbe  assistance  of  tbe  nearest  Diyision 
Court  clerk  wbo  may  set  down  in  tbe  following  form  tbe 
necessaiy  information,  wbicb  will  serve  either  for  tbe 
Registrar,  or  for  a  lawyer,  if  tbe  party  desires  to  employ 
one  in  obtaining  probate: 

A.  Name  and  addition  of  deceased— John  Doe,  Carpenter. 

B.  Place  of  bis  death— Township  of  Mono* 

0.  Time  of  his  death— 18th  October,  1858. 
D.  His  fixed  place  of  abode  at  time  of  his  death— Township 

of  Mono. 
]S«  Value  of  personal  estate  and  effects  which  deceased  died 
possessed  of  or  entitled  to— $1,400. 

1.  Date  of  Will— 17th  October.  1858. 

fL  Names,  residence  and  additions  of  witnesses  to  will — 
James  Doe,  of  Mono,  yeoman,  Biohard  Aoe,  of  Mono, 
school  teacher. 


to  the  public,  and  would  entail  no  additional  responnbility 
on  them,  whilst  it  would  be  the  means  of  &cilitating  veiy 
much  the  discharge  of  their  own  duties.  A  Clerk  would  be 
entitled  to  charge  Is.  as  commissioner  for  each  affidavit 
sworn,  and  tbis  on  aa  average  would  give  5s.  in  each  case. 
We  intend  to  continue  tbis  subject  next  month  by  taking 
up  administrations  in  ordinary  cases,  and  then  address  oui^ 
selves  to  oases  out  of  tbe  ordinary  course,  and  furnishing 
some  general  information  applicable  to  all  cases.  In  the 
mean  time  we  shall  be  glad  to  hear  from  Clerks  or  B^gis- 
trars  on  tbe  subject. 


3.Name  and  addition  of  executor — ^William  Doe  of  Mono, 
Bsquire. 

Tbe  information  thus  obtained  is  forwarded  to  the  Be^ 
trar  of  the  Surrogate  Court  by  letter,  prepaid,  and  regis- 
tered with  a  sum  towards  tbe  fees.  In  due  time  the 
Begistrar  if  so  requested,  will  transmit  the  form  of  petition 
and  affidavits  to  the  clerk  filled  in  according  to  tbe  instruc- 
tions  sent.  Upon  these  papers  the  Clerk's  services  again 
oome  into  play.  In  the  case  put  there  will  be  tbe  petition 
firom  the  executor,  which  is  to  be  signed  by ''  William  Doe,'' 
after  the  blank  for  date  has  been  filled  in.  Then  the  affi- 
davit by  one  of  tbe  witnesses  to  the  will,  which  affidavit  is 
to  be  first  affixed  to  the  will  by  wafer  or  other  adhesive 
matter,  and  then  sworn  to  by  the  deponent.  Tbe  other 
affidavits  will  be  also  annexed  and  sworn  to  in  the  usual 
manner  before  the  clerk  aa  a  commissioner,  for  it  is  only 
as  a  commissioner  that  he  will  have  authority  to  administer 
the  oaths. 

The  will  should  be  marked  as  follows : — ''This  is  the  will 
referred  to  in  the  affixed  affidavits,''  and  be  signed  by  the 
executor  and  by  tbe  commissioner  wbo  swears  him.  When 
all  is  thus  completed,  the  papers  may  be  transmitted  by 
mail  to  tbe  Be^trar  at  tbe  County  Town.  There  is  of 
course  tome  risk  in  sending  by  mail,  but  under  the  present 
excellent  postal  arrangements  the  loss  of  a  letter  properly 
registered  is  indeed  a  rare  occurrence.  The  executor 
ought  on  no  account  omit  to  regitier  the  letter  enclosing 
the  papers,  and  to  take  from  the  post-master  the  usual 
receipt.  Tbe  Begistrar  should  be  instructed  as  tp  whether 
he  is  to  send  tbe  probate  by  mail,  or  keep  it  till  called  for. 

This  course  would  require  tbe  co-operation  of  Begistrars 
to  work  satisfactorily,  and  we  doubt  not  they  would  will- 
ingly oo-operate  in  a  method  that  would  be  so  beneficial  to 


ABUSE  OF  THE  GRAND  JURT  SYSTEM. 

As  tbe  law  now  stands,  parties  instead  of  going  before 
a  Magistrate  and  lodging  information  for  an  alleged  crime, 
may  go  directly  before  a  grand  jury  without  any  notice  or 
preliminary  investigation,  and  a  presentment  is  made,  an 
indictment  founded,  a  Bench  Warrant  issued,  and  the 
first  intimation  a  party  has  of  the  charge,  is  when  he  finds 
tbe  constable's  grasp  on  bis  shoulder. 

This  mode  of  proceeding  affords  great  facilities  fbr  gra- 
tifying private  malice  under  the  form  of  a  public  prosecu*' 
tion — ^more  particularly  in  peijury,  conspiracy,  and  obtain- 
ing goods  under  false  pretences. 

The  Becorder  of  Falmouth  thus  illustrate  by  an  instance 
in  the  case  of  a  charge  for  peijuiy — ''  Ton  have  an  action 
in  the  Courts.  Tou  and  jour  opponent  are  both  examined 
upon  oath.  You  assert  something  which  be  denies.  He 
is  defeated.  Without  giving  you  any  notice  whatever, 
in  your  absence  without  your  knowledge,  without  an  op- 
portunity being  allowed  to  you  to  be  heard,  <yn  the  state- 
ment of  your  accusers  alone,  a  bill  of  indictment  for  per- 
jury is  preferred  against  you  by  the  grand  juiy.  It  is 
found  of  course.  You  are  subjected  to  the  painful  impu- 
tation of  having  an  indictment  for  peijury  against  you; 
you  are  subjected  to  the  anxiety  and  cost  and  shame  of  a 
trial ;  you  are  acquitted  of  course  3  but  your  adversary  has 
had  his  revenge  in  full  measure  by  the  mental  pain  and 
expenses  he  has  put  you  to." 

Since  the  institution  of  the  office  of  County  Crown  At- 
I  tomey  in  Upper  Canada,  there  are  some  checks  on  malicious 
proceedings  of  tbe  sort  at  tbe  Quarter  Sessions,  but  there 
is  very  little  protection  from  injuiy  at  the  Assises,  and  in 
practice  as  a  general  rule,  parties  are  allowed  as  of  right  to 
go  before  a  grand  juiy  with  their  charges.  We  have  al- 
ways regarded  tbe  practice  as  exceedingly  objectionable, 
and  the  power  of  tbe  law  officers  of  the  Crown  is  scarcely 
adequate  to  arrest  the  evil. 

Lord  Campbell,  to  whom  tbe  public  are  already  indebted 
for  many  valuable  law  reforms,  proposes  to  remedy  tbe  evil 
by  a  law  requiring  that  no  bill  of  indictment  for  peijuryi 
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oonspiraoy,  or  false  pretences,  shall  be  preferred  to  a  grand 
jury  without  a  preliminary  investigation  and  committal  by 
Magistrates,  as  is  the  course  with  other  crimes,  and  to  pre- 
vent any  possible  miscarriage  of  justice  through  eirors  on 
their  part,  power  is  also  to  be  given  to  any  judge  of  the 
Superior  Courts,  or  to  the  Attorney  or  Solicitor-Gknend 
to  direct  an  Indictment. 

8uch  a  law  might  with  great  advantage  be  introduced 
into  this  country  and  made  we  think  of  general  application 
— at  all  events  to  cover  charges  of  forgery  of  private  docu- 
ments, and  other  charges  growing  out  of  and  partaking  as 
much  of  civil  inquiries  as  public  offences. 


TRIAL  BY  JURY. 
We  notice  that  the  Hon.  Mr.  Patten  has  again  intro- 
duced the  bill  to  dispense  with  the  necessity  of  an  unani- 
mous verdict  in  Civil  cases. 

The  question  has  been  debated  for  several  years  in  Eng- 
land, and  it  is  announced  that  Lord  Campbell  has  pre- 
pared a  measure  on  the  subject,  which  adopts  the  often 
urged  proposition,  that  the  agreement  of  nine  jurors  shall 
suffice  for  the  verdict.  Lord  Campbell  further  proposes, 
that  a  jury  shall  not  be  locked  up  for  more  than  six  hours, 
and  that  they  shall  be  then  discharged  if  nine  do  not  agree, 
unless  they  ask  further  time,  in  which  case  they  may  have 
six  hours  more.  He  also  proposes,  that  by  consent  of  par- 
ties another  jury  may  be  empanelled  at  the  same  assizes  or 
mttings  so  as  to  save  the  expense  of  bringing  up  the  wit- 
nesses again— and  this  last,  even  under  the  present  kw, 
would  certainly  seem  a  most  desirable  improvement. 

We  have  been  unable  to  see  any  adequate  benefit  in  the 
change  proposed  in  this  oountiy,  and  we  very  much  fear 
it  would  pave  the  way  for  extending  the  same  rule  to  Cri- 
minal cases, — an  alteration  which  would  be  fraught  with 
danger  to  public  liberty  and  individual  safety.  No  doubt 
there  is  much  that  may  be  said  |>ro  and  con  in  reference  to 
the  unanimous  verdict,  but  that  which  has  existed  for 
ages  should  not  be  disturbed  unless  it  be  shown  affirma- 
tively that  the  practical  result  of  the  rule  is  injurious — and 
those  who  advocate  a  change  deal  only  in  generalities  and 
abstract  arguments. 

We  venture  to  say  that  if  the  opinions  of  the  Judges  of 
Upper  Canada — ^both  of  the  Superior  and  Local  Courts — 
were  obtained,  not  one  out  of  every  ten  would  be  in  favor 
of  the  change. 

The  alteration  in  the  jury  Act  of  last  Session  we  have 
reason  to  know,  will  effect  a  great  improvement  in  the  law. 
It  will  secure  men  of  more  intelligence — a  better  class  of 
Jurors  in  every  sense  of  the  word.  Why  not  wait  to  see 
the  effects  of  this  alteration  ? 


This  constant  change  of  the  law  is  a  great  evil — there 
is  too  much  impatience  for  legislation  in  the  country. 

Upon  Lord  Campbeirs  measure  we  may  expect  the  ques- 
tion will  be  fully  examined  and  debated,  and  even  if  the 
circumstances  in  Upper  Canada  were  the  same  as  in  Eng- 
land, which  they  are  not,  it  would  be  prudent  to  wait  and 
see  the  action  of  the  Imperial  Parliament. 

On  the  grounds  mentioned,  we  hope  Mr.  Patton  may  be 
disposed  not  to  urge  his  bill  this  session. 


HARRISON'S  C.  L.  P.  ACTS  IN  ENGLAND. 

The  testimony  borne  to  the  merits  of  this  work  by  the 
law  periodicals  of  England  has  been  strong  and  unanimous. 

There  was  first  the  review  of  the  Juristj  in  which  the 
work  was  noticed  at  length  and  in  terms  of  unmixed  praise. 

Next  there  was  the  review  of  the  Solieitor^s  JaumcUy  in 
which  the  work  was  noticed  at  still  greater  length,  and,  if 
possible,  in  still  more  flattering  terms. 

In  this  number  we  are  enabled  to  reproduce  the  recent 
review  of  the  Law  TVmet,  wherein  the  profession  in  Canada 
is  congratulated  "  on  the  possession  of  so  accomplished  a 
legal  writer  as  Mr.  Harrison.'' 

We  remember  no  Colonial  law  book  that  has  ever  been 
noticed  in  any  one  of  the  law  periodicals  of  the  mother 
country;  and  when  we  find  one  noticed,  and  noticed  in 
terms  most  complimentary  by  aU  of  them,  there  is  much 
cause  to  congratulate  ourselves  as  the  Law  Tima  says  ''  in 
the  possession  of  so  aooomplished  a  legal  writer^'  aa  the 
author  of  it. 

Whether  Mr.  Harrison  is  pecuniarily  a  gainer  or  loser  by 
his  edition  of  ihe  Common  Law  Procedure  Act,  we  must 
congratulate  him  on  the  enviable  reputation  which  both  in 
England  and  here  he  has  acquired  through  his  works,  —  a 
reputation  which  we  hope  will,  at  no  distant  day,  result  in 
rewards  of  a  substantial  kind. 


THE  EDITOR  OF  THE  LAW  TIMES. 

E.  W.  Cox,  Esquire,  the  talented  editor  of  the  English 
Law  THmes,  we  see  by  our  papers  of  last  mail,  has  been 
presented  by  the  Solicitors  of  England  and  Wales  with  a 
magnificent  testimonial  "  in  recognition  of  his  unwearied 
and  successful  endeavours  as  the  editor  of  the  Law  Times 
to  promote  the  mental,  moral,  and  social  advancement  of 
their  branch  of  the  legal  profession.'' 

It  is  a  large  silver  centre  piece  consisting  of  a  richly 
chased  vase,  standing  on  a  square  plinth,  with  four  panels 
for  the  inscription  and  armorial  bearings.  It  is  supported 
by  four  heraldric  horses  in  frosted  silver. 

Mr.  Cox  deserves  well  of  the  profession  at  large.  The 
Law  THmei  needs  no  commendation  at  our  hands.    The 
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learning,  the  conrage,  the  talent^  and  the  discreet  manage- 
ment of  its  editor  has  placed  it  among  the  first  of  the  legal 
periodicals  of  Great  Britain.  We  tender  Mr.  Coz^  npon 
this  public  recognition  of  his  services,  the  hearty  congra- 
tulations of  fellow  labourers  in  Upper  Canada. 


CALLS  TO  THE  BAR. 
It  was  provided  by  statute  10  &  11  Yic.  cap.  29,  that 
graduates  of  certain  Universities  might  be  called  to  the  bar 
after  having  been  three  years  on  the  books  of  the  Law 
Society,  although  the  degree  were  conferred  during  the 
term  of  three  years. 

So  the  law  continued  without  question  until  the  passing 
of  the  Hon.  Mr.  Patton's  Act  (20  Vic.  cap.  23),  and 
so  the  law  continues,  notwithstanding  the  passing  of  that 
act.  Mr.  Patton's  Act  applies  only  to  attorneys,  and  it 
repeals,  notwithstanding  the  impression  to  the  contraiy, 
only  so  much  of  section  1,  and  so  much  of  section  3,  <'  as 
relates  to  attorneys  or  solicitors." 

Omitting  so  much  of  section  3  of  the  10  &  11  Vie.  as 
applies  to  attorneys,  the  remainder  of  the  section  is  in  force, 
and  reads  as  follows: — "And  be  it  enacted,  that  it  shall 
and  may  be  lawful  *****  for  the  said  Society 
aforesaid  [Law  Society]  to  admit  as  barristers  any  person 
or  persons  who  shall  have  taken  any  of  the  degrees  afore- 
said at  King's  College,  Queen's  College,  or  Victoria  College, 
in  this  Province,  and  shairhave  been  three  years  *  *  *  * 
standing  on  the  books  of  the  said  Society,  *  *  *  notwith- 
standing that  such  person  or  persons  shall  have  *  *  *  been 
admitted  upon  the  books  of  the  said  Society  before  taking 
any  such  degree,  as  aforesaid.'' 


HISTORICAL  SKETCH  OF  THE  CONSTITUTION,  LAWS, 
AND  LEGAL  TRIBUNALS  OF  CANADA. 

(Oontiniied  flrom  p.  80.) 

BqtorU  of  Engluh  Crown  Law  Ofieer» — Guy  CarUton^  Oovemor 
General — FraneU  Materes,  Attorney  General — William  Bey, 
Chief  Juatiee — Reeommendatuma  of  Governor  General  Chief  Jut- 
ticff  and  Attorney  General,  aa  to  the  Engluh  Law-^ComtituUon 
of  New  Courts. 

In  this  state  of  confusion  the  Attorney  General  (Yorke) 
and  Solicitor  General  (De  Grey)  were,  in  1776,  called  upon 
for  their  opinion,  and  in  April  of  that  year  reported  that 
the  criminal  laws  of  England  were  almost  the  only  laws 
introduced,  and  that  the  laws  of  England  relating  to  descent, 
alienation,  settlements  and  incumbrances  of  real  estate,  and 
to  the  distribution  of  personal  property  in  case  of  intestacy, 
were  not  in  force  in  Canada.  The  Report  was  characteiiied 
by  much  learning  and  sound  discretion.  Though  acknow- 
ledging there  was  no  maxim  more  certain  than  that  a  con- 
queror had  a  right  to  change  the  laws  of  the  conquered,  it 


pointed  out  that  to  change  at  once  the  laws  of  a  settled 
countiy  would  be  attended  with  hardship  and  violence,  and 
recommended  a  gentle  change  to  be  effected  more  by  con« 
viction  than  compulsion. 

On  7th  April,  1766,  Guy  Carleton  was  appointed  Lieute- 
nant Governor  of  Quebec.  In  ease  of  the  death  or  during 
the  absence  of  the  Govemor-in-Chief,  his  duty  was  to  ex- 
ercise all  the  powers  contained  in  the  commission  of  the 
Govemor-in-Chief.  Notwithstanding  the  power  to  summon 
representatives  of  the  people,  it  would  seem  that  up  to  this 
time  no  assembly  had  been  called.  All  laws  were  passed 
by  the  Governor  and  Council ;  and  though  their  legality 
was  often  doubted,  they  appear  never  to  have  been  quashed 
by  the  Courts  of  Justice  or  any  other  authority. 

On  25th  September,  1766,  George  Suckling,  the  first 
Attorney  General  of  Quebec,  having  resigned,  Francis  Ma- 
seru, afterwards  cursitor  Baron  of  the  English  Exchequer, 
a  very  able  man,  was  appointed  Attorney  General  of  the 
Province.  He  was  the  author  of  ^'  The  Canadian  Free- 
holder,''  and  other  works  of  Canadian  interest  and  use- 
fulness, now  out  of  print.  His  appointment  was,  on  27th 
of  September,  1766,  followed  by  that  of  William  Hey, 
to  be  Chief  Justice  of  the  Province.  He,  too,  was  a  man 
of  much  ability,  and  said  to  be  the  author  of  a  clever  paper 
entitled  <'  View  of  Civil  Government  and  Administration 
of  Justice  in  the  Province  of  Quebec,  while  subject  to  the 
Crown  of  France." 

On  12th  April,  1768,  Guy  Carleton  became  Gt)vemor- 
in-Chief,  and  shortly  afterwards,  with  Chief  Justice  Hey 
and  Attorney  General  Maser^,  was  called  upon  to  report, 
for  the  information  of  His  Majesty,  the  state  of  the  laws 
in  Canada,  and  to  recommend  improvements.  The  Gov- 
ernor-in-Chief  recommended  that  the  English  law  as  to 
criminal  matters  should  be  continued,  but  that  the  French 
law  with  respect  to  civil  matters  should  be  formally  recog- 
nized. From  this  recommendation  both  the  Chief  Justice 
and  Attorney  General  dissented.  While  agreeing  as  to  the 
recommendation  in  respect  to  criminal  law,  they  differed  as 
to  the  expediency  or  propriety  of  recognizing  the  French 
law.  Both  as  to  civil  and  criminal  matters  they  advocated 
the  complete  introduction  of  the  English  laws.  They  each 
sent  separate  reports  embodying  their  views,  which,  with 
the  report  of  the  Govemor-in-Cbief,  when  received  by  the 
Privy  Council,  were,  on  14th  July,  1771,  referred  to  the 
English  Law  Officers,  viz :  King's  Advocate,  Attorney  and 
Solicitor  General.  By  an  order  of  Privy  Council,  dated 
81st  July,  1772,  it  was  directed  that  each  of  the  three 
Crown  Law  Officers  should  make  a  separate  report.  On 
6th  December,  1772,  the  English  Solicitor  General,  Wed- 
derbume,  made  his  report,  coinciding  rather  with  Guy 
Carleton  than  the  Canadian  Crown  Law  Officers.    Qn  22nd 
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Jannaiy,  1778,  the  English  Attorney  General,  Thnrlow, 
also  reported,  and  hia  report  was  much  to  the  same  effect 
as  that  of  hia  colleague  the  SoUeitor  General.  Shortly 
afterwards  the  Adyocate  General,  James  Marriott,  made 
his  report,  in  the  main  agreeing  with  those  of  the  Attorney 
and  Solicitor  General. 

While  all  these  discussions  were  taking  place,  and  reports 
being  made,  load  complaints  were  leyelled  against  that  por- 
tion of  the  ordnance  of  1764  which  permitted  Justices  of 
the  Peace  to  hear  and  determine  matters  of  priyate  property. 
So  loud  did  they  become  and  so  just  were  they  acknow- 
ledged to  be,  that  in  the  month  of  February,  1770,  an  or- 
dinance was  passed  making  it  unlawful  for  any  Justice  of 
the  Peace  ^^  to  hear,  examine  or  determine  any  matter  of 
priyate  property  between  party  and  party ;  or  to  make, 
pronounce  or  deliyer  any  judgment,  sentence,  order  or 
decree,  or  to  do  any  judicial  act  whatsoeyer  touching  the 


same. 
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The  same  ordinance  afterwards  recited  that  the  proyiding 
an  easy,  plain  and  summary  method  of  proceeding  for  the 
recoyery  of  small  debts,  with  a  due  regard  at  the  same  time 
to  a  certain  degree  of  solemnity  and  deliberation  which 
ought  eyer  to  accompany  the  administration  of  public 
justice,  yery  much  contributes  to  promote  industry  and  to 
encourage  useful  credit  3  and  proceeded  to  establish  a  new 
mode  of  recoyery  for  small  demands.  Jurisdiction  oyer 
all  manner  of  disputes  for  any  sum  not  exceeding  twelye 
pounds  currency  was  transferred  to  the  Judges  of  the  Com- 
mon Pleas.  They  were  authorized  to  hear  and  determine 
all  such  disputes  as  to  them  should  seem  '<  just  in  law  and 
equity.''  The  times  of  sitting  of  the  Courts  of  Common 
Pleas  were  by  the  same  ordnance  altered. 

These  Courts  were  ordered  to  be  constantly  open  to  the 
suitor  at  all  times  throughout  the  year,  except  on  Sundays, 
and  three  weeks  at  seed-time,  a  month  at  haryest,  and  a 
fortnight  at  Christmas  and  Easter,  and  except  during  such 
yacaiion  as  might  be  appointed  by  the  Judges  for  making 
their  circuits  throughout  the  Proyince.  The  Circuits  were 
authorized  to  be  held  twice  in  eyery  year.  The  Judges 
were,  howeyer,  required  to  issue  process  and  '*  to  do  and 
execute  all  and  eyery  other  matter  touching  the  adminis- 
tration of  Justice,  without  regard  to  terms  or  any  stated 
periods  of  time  as  limited  by  the  ordnance  of  September, 
1764."  Different  times  were  to  be  set  aside  for  the  exercise 
of  superior  and  of  inferior  jurisdiction — that  is,  demands 
oyer  or  under  twelye  pounds.  For  the  former,  it  was  neces- 
sary for  the  Judges  of  Quebec  and  Montreal  to  sit  at  least 
one  day  in  eyeiy  week,  Sundays  excepted,  the  particular 
day  being  appointed  by  the  Judges.  For  the  latter,  the 
day  Friday  was  appointed  by  the  ordnance.  In  order  that 
parties  prosecuting  demands  not  exceeding  twelye  pounds 


might  proceed  "  with  despatch^  certainty,  and  moderation 
of  expense,"  the  steps  in  the  cause  were  made  few  and 
simple.  Beasts  of  the  plough,  implements  of  husbandry, 
tools  of  trade,  and  one  bed  and  bedding  belonging  to  the 
debtor  were  in  great  part  priyil^;ed  from  execution.  Lands 
and  growing  crops  were,  howeyer,  in  default  of  goods  and 
chattek,  liable  to  be  seized  and  sold.  The  crops  *^  at  the 
proper  season  immediately  after  the  reaping  or  mowing  of 
the  same,"  were  sold  upon  the  land  in  satisDMstion  of  the 
execution  debt. 

When  it  was  shown  to  the  satis&ction  of  the  Judge  that 
the  defendant  was  in  "  distressed  circumstances,^'  an  order 
might  be  and  was  issued  to  leyy  the  demand  by  instalments 
extending  oyer  a  period  not  longer  than  three  months. 
But  if  it  appeared  that  the  defendant,  after  seryice  of  the 
writ  of  summons,  had  conyeyed  away  or  secreted  his  goods, 
"in  order  to  defeat  the  plaintiff,'^  an  execution  for  the 
arrest  of  the  defendant  was  issued,  under  the  direction  of 
the  Judge.  These  proyisions  applied  more  particularly  to 
suits  for  claims  under  twelye  pounds  brought  in  the  Dis- 
tricts of  Quebec  and  Montreal.  For  the  determination  of 
claims  of  a  still  inferior  nature — ^that  is,  under  three 
pounds — Commissioners  resident  in  remote  parts  of  the 
Proyince  were  appointed ;  they  had  jurisdiction  wheneyer 
the  title  to  land  was  not  brought  in  question,  in  as  full  and 
ample  a  manner  as  the  Judges  of  Quebec  and  Montreal  in 
demands  under  twelye  pounds. 

The  law  of  execution  was  at  this  time  as  now,  in  Lower 
Canada,  yery  different  to  what  it  is  in  Upper  Canada;  there 
was  no  priority  of  execution.  The  Proyost  Marshal,  bailiff, 
or  other  person  haying  the  execution  of  process,  upon  re- 
ceiying  seyeral  writs  sold  the  whole  of  the  defendant's  real 
and  personal  estate,  and  after  deducting  his  own  costs  out 
of  the  proceeds  diyided  them  "amongst  the  seyeral  plaintift 
in  proportion  to  the  amount  of  their  seyeral  judgments." 
This  is  still  the  law  of  Lower  Canada.  In  Upper  Canada, 
on  the  other  hand,  "  first  come  is  first  served,"  and  the 
creditor  under  whose  execution  the  seizure  is  first  made  is 
entitled  to  be  paid  in  full,  without  any  reference  to  other 
execution  creditors. 


DELIVERY  OP  JUDGMENTS. 

The  following  are  the  days  appointed  for  the  deliyeiy  of 
judgments  in  the  Courts  of  Queen's  Bench  and  Common 
Pleas. 

Queau  Bench Monday,    7th  Mareh,  12  o'clock. 

Saturday,  12th  March,    2  o'clock. 
Common  JPkaa Monday,    7th  March,    2  O^okxik. 

Saturday,  12th  March,  12  o'clock. 
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SPRING    CIRCUITS,    1859. 


XA8TERN  CIRCiriT. 
Tm  Hon.  Ma.  JUSTICB  MoLEAV. 


BEOOKTILLB..... Twidaj, 

PERTH TnMdAj, 

OTTAWA TvmdMj, 

IA)RIGNAL......... . Tnavlay, 

Uu&N  w  A  Imsw  ••«  •••  •——••—»  ••«  9mm  •••  Mondnyy 


•••  •••  •••  •••  •••  ■•■ 


............    6ih  Aprfl. 

12th  AprIL 

10th  April. 

MM....    wo  uMiy* 
.. 9th  May. 


MIDLAin)  CIRCUIT. 

Thi  Hov.  Ma.  JUSTIGB  BUBN& 

WuITBz  .......M......... •Ma......M...  MoDdST|    ••.•.......■.«•••■•...»•...»  Zlst  ttftrch. 

OOBOURG Monday,    28th  March. 

f  JuSRoOnOuvlx  M.M......M. .......  Moiida7fl    *...m...m«...m..m...m..*«  Utu  April. 

BELLEYILUB.. Vriday 16th  April. 

mM\jMl%^^     ••••••••••••••«»•«•••■•••••••••••••  TV  vttOflBCUiyf    •••••••••••■•••»»•••••••«•■    SpIiO    ^LjfCUa 


ney  to  Costs.'  The  Deoember  namber  is,  of  the  two,  however, 
more  generally  interesting,  in  the  subjects  discnseed  in  its 
pages,  to  the  JSnelish  practitioner ;  and,  at  a  time  when  so 
much  disenssion  is  taking  place  on  the  legality  and  policy  of 
'Trade  ProUdion  Saddles^'  we  strongly  recommend  to  the 
attention  of  all  members  of  the  profession  the  article  bearing 
this  titie.  As  nsual,  tiie  Reports  are  admirably  condensed ; 
and  now  that  the  pnblication  is  entering  on  the  fifUi  year  of 
its  existence,  we  cordially  wish  it  a  still  rarther  sphere  of  ose- 
fnlness.'^ 


LAW  SOCIETY,  U.  C— TRINITY  TERM,  1858. 
EXAMINATION  FOR  CALL. 


MUjTON..mmm. 

NIAGARA.. 

WELLAWD . 

HAMILTON  ... 
OATUOA  

BA  i»W  I B  ........ 

OWEN  BOUND, 


HOME    CIRCUIT* 

Tha  Hon.  Mr.  JiRfnci  Binun.MM.M....M 

The  Hon.  Mr.  JuBna  MoLsAir ........... 

The  Hon.  Mr.  Jusnoi  MoLiAir 
Tha  Hon.  Ohbv  Jusbcb  Da&m 
Tha  Hon.  Omxr  Jusnca  Dbatb 
Tha  Hon.  Mr.  Juanci  Richauw  . 
Iha  Hon.  Mr.  Jomai  Bxohaam  . 


••••••••••a 


••••••«• 


Monday,  ....  14th  March. 
Tnesday,  ....  Iftth  March. 
Toaaday,  ....  22bd  March. 
Thuraday, ...  Slat  March. 
Wednaaday,  4th  May. 
Tnaaday,  ...  Srd  May. 
Tneaday,  ....  10th  May. 


OXFORD   CIRCUIT. 

Thi  Hon.  CHIEF  JUSTICE  DRAPER. 

OUBLPR Monday, 14th  March. 

BEKIiIN  ..•.....«»•.•.•.......•»..••...  Monday,  .•.m....m..........m.....m  Slat  naxcn. 

STRATFORD  ...... ~.~ Friday, 26th  Blarch. 

WOODSTOCK Monday,  18ih  April. 

BR  AW  xjPuRP  .............m  ...... ......  Xuaaday,  ................mm.  •......•.  M)Cn  Apru. 

BIMOOE Tnaaday,  10th  May. 


LONDON 

ST.  THOMAS 

CHATHAM 

SANDWICH , 

DAb»PIX JL    •««aa«a«*a«9«*a 

QODEKICH 


WESTERN  CIRCUIT. 
TBI  Hon.  Ma.  justice  RICHARDS. 

„ M    Toaaday, 16th  March. 

Tnaaday,  .....m. »..»... .mm.......  29th  March. 

Toaaday, .« 6th  April. 

Tnaaday, 12th  AprU. 

Tnaaday, 19fh  April. 

Tnaaday, Sfith  AprU. 


••••*•  aa«  ••■•••  ••••••  ••a  ■•• 


I  ••••••aaaa«*  ••» 


TORONTO. 
TBI  Hob.  8IB  JOHN  BETBRLET  ROBINSON,  Baat.,  CHIXF  JUSTICE. 

Monday,  April  11.    • 


U.  0.  LAW  JOURNAL  IN  ENGLAND. 

We  cannot  but  feel  gratified  by  the  farorable  notice  of 
this  journal  which  appears  in  the  columns  of  an  English 
contemponiy  holding  the  highest  position  as  an  organ  of 
those  Courts  to  the  benefit  and  adyanoement  of^  whioli  in 
Canada  we  haye  eyer  giyen  our  best  efforts^  and  deyoted  a 
large  portion  of  our  space. 

The  Cownty  Oaurta  Chronicle^  (edited  by  George  Harris 
and  Charles  John  Plumptrey  Esquires,  gentlemen  whose 
ability  and  learning  the  reputation  and  extensiye  circulation 
of  that  periodical,  has  most  fully  established),  needs  no 
praise  from  us.  We  are  constantly  indebted  to  its  columns 
for  much  yaluable  reading  and  information,  and  we  do  not 
hesitate  to  express  our  gratification  at  being  able  to  place 
before  our  readers  an  opinion  from  a  journal  of  such  recog- 
nized ability. 

Speaking  of  the  late  numbers  of  the  Law  Journal^  it  is 

BMd:— 

"  They  are,  as  usual,  excellent  in  material,  and  the  leading 
articles  full  of  interest  to  tiie  Enelish  reader.  There  is  one 
article  in  the  Noyember  namber,  which  is  yalnable  to  the  pro- 
fession*  alike  from  the  historical  leamine  it  displays,  as  from 
its  plain  and  practical  character,  yis.,  '  The  Rigni  of  an  AUor- 


REDDIE'S  ENQUIRIES. 

1.  What  are  the  two  great  objects  in  the  internal  priyate  law  of 
a  state  T 

2.  What  is  the  origin  of  positiye  law  ? 

STORET'S  EQUITY  JURISPRUDENCE. 

1.  How  are  assets  dlTided;  what  are  the  prineipal  differences 
in  the  administration  of  these  two  species  of  assets  by  a  court  of 
equity  ? 

2.  In  what  eases  will  a  bill  of  peace  lie? 

8.  When  will  a  coart  of  equity  open  a  stated  account  T 

4.  In  what  oases  will  a  settlement  made  by  a  married  woman 
after  the  oonolusion  of  a  treaty  of  marriage,  and  without  the 
priTity  of  tiie  intended  husband  be  set  aside  ? 

5.  Is  there  any,  and  what  distinction  obserred  by  oourts  of 
equity  in  dealing  with  trusts  executed  and  trust  executory  ? 

6.  How  is  an  equitable  mortgage  by  deposit  created  T 

7.  Mention  some  cases  in  which  courts  of  equity  will  order  in- 
struments to  be  delivered  up  and  cancelled  ? 

8.  Will  a  court  of  equity  in  any  and  what  cases  order  the  specific 
deUtery  up  of  chattels. 

WILLIAMS  ON  REAL  PROPERTY. 

1.  If  by  a  deed  of  bargain  and  sale  A.  seised  in  fbe  conreys  to 
B.  and  his  heirs  to  the  use  of  C.  and  his  heirs,  in  whom  does  tiie 
Statute  of  Uses  Test  the  legal  estate  ? 

2.  In  what  oases  does  a  use  result  to  a  feoffor  f 

8.  Can  a  man  in  any  and  what  manner  oouToy  to  himself? 

4.  What  is  the  distinction  between  the  eoyenants  for  title  en- 
tered into  by  a  yendor  of  real  estate,  and  those  entered  into  by  a 
mortgagor  of  the  like  property? 

6.  Can  a  tenant  in  tail  bar  his  issue  without  barring  those  in 
reyersion  or  remainder,  and  if  yea,  giye  an  instance  in  which  this 
may  occur? 

6.  Can  real  property  settied  to  the  separate  use  of  a  married 
woman  be  rendered  for  any  and  what  length  of  time  inalienable  by 
her?  f 

7.  By  what  statute  were  estates  tail  as  they  now  exist  originally 
established? 


•     BLACKSTONE'S  COMMENTARIES. 

1.  What  are  three  sorts  of  colonial  goyemments  mentioned  by 
Blackstone  ? 

2.  What  are  the  three  great  heads  of  the  rights  of  British  sub- 
jects? 

8.  What  are  the  constitutional  parts  of  a  Parliament  under  the 
British  constitution? 


TAYLOR  ON  EVIDENCE. 

1.  What  is  a  latent  and  what  a  patent  ambiguity  in  a  deed, 
which  may  be  explained  by  parol  OTidence  ? 

2.  Giye  some  instances  of  eyidence  excluded  on  the  ground  of 
public  policy. 

8.  Are  there  any,  and  if  so,  what  cases  in  which  more  than  one 
witness  is  required? 

4.  What  is  the  meaning  of  ante  Utem  motam  f — does  It  mean  a 
suit  actually  commenced  ? 
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6.  What  amonnt  of  religioiu  belief  is  necessary  to  render  a  wit- 
ness competent  T 

6.  What  exceptions  are  there  to  the  presumption  that  the  date 
of  a  letter  or  other  writing  is  correct  7 


SMITH'S  MERCANTILE  LAW. 

1.  What  is  a  total  loss  7  In  what  oases  is  the  insured  entitled 
to  abandon, — and  what  is  the  effect  of  abandonment  ? 

2.  If  one  partner  sells  the  goods  of  the  firm  as  his  own,  can  the 
firm  sue  the  yendee,  and  if  so,  under  what  restrictions  7 

8.  What  is  requisite  to  a  good  tender  7 

4.  Where  there  are  different  debts  between  the  parties,  to  what 
debts,  and  within  what  time,  can  the  creditor  appropriate  a  pay- 
ment not  appropriated  by  the  debtor  at  the  time  of  payment  7 

6.  Is  a  sleeping  partner,  on  retiring  from  the  firm,  bound  to 
take  any  step  to  trie  himself  from  future  liability  of  the  firm,  and 
why? 


ADDISON  ON  CONTRACTS. 

1.  Need  an  agreement,  which  may  or  may  not,  according  to  cir- 
cumstances, be  performed  within  the  year,  be  in  ^rriting  7 

2.  Is  there  any,  and  what  distinction,  between  a  promise  to  pay 
the  debt  of  another,  when  made  to  the  creditor  or  the  debtor  him- 
self? 

8.  Can  money,  paid  on  an  illegal  contract,  be  recoTcred  back ; 
does  it  make  any  difference  in  this  respect  whether  it  is  paid  to 
the  other  contracting  party  or  a  stakeholder  7 

BYLES  ON  BILLS. 

-1.  Can  a  bill  be  either  drawn  or  accepted  for  the  payment  of  a 
sum  of  money  on  condition  7  If  there  is  any  distinction  in  this  re- 
spect between  drawing  and  acceptance,  state  the  reason. 

2.  In  what  cases  will  delay  to  present  a  bank  cheque  for  pay- 
ment discharge  the  drawer  7 

8.  What  is  an  indorsement  in  full,  and  in  blank,  and  what  effect 
haye  such  indorsements  respectitely  7 

4.  According  to  the  rate  of  interest,  in  which  countiy,  is  the 
interest  on  a  foreign  bill,  to  be  calculated  against  the  acceptor  and 
drawer  respectitely? 

6.  Are  bills  payable  at  sight,  or  on  demand,  or  either  of  them 
entitled  to  days  of  grace  7 

6.  What  parties  to  a  bill  are  entitled  to  notice  of  dishonour,  and 
within  what  time  7 

7.  Is  want  of  consideration  a  good  defence  against  a  bona  Jide 
holder  of  a  bill,  who  has  taken  it  when  oterdue  7 


18.  At  whose  instance  can  a  new  trial,  in  criminal  matters,  be 
granted? 

14.  Where  a  commission  is  issued  to  examine  witnesses  in  a 
foreign  country,  how  must  the  answers  to  the  interrogatories  be 
returned  7 

16.  What  is  the  power  of  a  judge  at  ntn  priut,  with  regard  to 
acyouming  the  trial  7 

16.  In  what  cases  will  an  order  be  granted  for  the  inspection  of 
documents  in  the  possession  of  the  opposite  party  7 


STATUTE  LAW  AND  PRACTICE. 

1.  Is  there  any  and  what  statutory  proTision  in  Upper  Canada 
as  to  the  liability  of  purchasers  from  trustees  to  see  to  the  appli- 
cation of  the  purchase  money  7 

2.  In  what  cases  is  the  Court  of  Chancery  in  Upper  Canada 
authorised  to  order  the  sale  of  an  infant's  real  estate  7 

8.  Will  a  registered  judgment  preyail  over  a  prior  unregistered 
deed? 

4.  Upon  the  death  of  a  tenant  in  tail  in  possession,  haying  in  his 
lifetime  entered  into  a  valid  agreement  for  sale,  will  the  Court  of 
Chancery  enforce  specific  performance  of  the  contract  against  the 
issue  7    Is  there  any  and  what  statutory  proyision  as  to  this  ? 

6.  In  what  oases  will  an  Infant  be  entitied  to  a  day  to  shew 
cause  in  the  decree? 

6.  What  course  should  a  receiyer  take  if  he  is  resisted  in  ac- 
quiring possession  of  property  which  he  claims  under  the  order  7 

7.  When  the  plaintiff  in  a  foreclosure  suit  dies  before  decree, 
what  is  the  course  of  proceeding  to  renye  the  suit  7 

8.  What  matters  of  account  can  the  master  inyestigate  without 
a  special  reference  7 

9.  State  the  practice  as  to  motion  for  decrees. 

10.  What  is  the  effect  of  a  plaintiff  dismissing  his  own  bill  after 
the  cause  is  set  down  for  hearing  7 

11.  Where  a  party  pleads,  and  demurs  to  the  same  pleading,  in 
what  order  are  the  issues  of  law  and  fact  to  be  disposed  of  7 

12.  How  many  days'  notice  of  trial  is  now  necessary? — has 
there  been  any  change  in  this  respect  7 


CONSOLIDATION  AND  CODIFICATION. 

Bational  adyooates  of  law  reform  have  more  to  fear  from 
the  extrayagance  of  their  friends  than  from  the  hostility  of 
opponents  or  the  IndiffiBrence  of  constitated  authorities. — 
If  any  practicable  scheme  is  proposed,  it  is  straightway 
caricatured  by  visionary  projects,  which  serve  only  to  cast 
ridicule  on  the  whole  subject,  and  to  arm  objectors  with 
arguments  which  it  is  difficult  to  answer.     This  has  been  ^ 
especially  the  fate  of  all  attempts  to  reduce  our  cumbrous 
statute-book  to  some  reasonable  compass.     No  sooner  is 
consolidation  brought  under  discussion  than  it  ia  capped 
by  the  wild  project  of  codifying  the  whole  of  the  unwritten 
law,  or  (to  adopt  the  phraseology  of  a  paper  lately  read  be- 
fore the  Law  Amendment  Society)  consolidating  the  1200 
volumes  of  reported  decisions.     No  one  who  looks  soberly 
at  the  great  obstacles  which  present  themselves  in  the  way 
of  the  most  modest  scheme  of  consolidation,  can  doubt  that 
the  only  chance  of  success  is  to  narrow  the  enterprise  within 
manageable  limits.     The  mere  legal  and  literary  difficulties 
of  reducing  the  statute  law  into  a  code  of  moderate  extent 
are  serious  enough.     What  is  to  be  done  with  the  phrase- 
ology of  old  statutes,  which  by  a  long  series  of  judicial  de- 
cisions have  acquired  a  definite  meaning  very  different  from 
that  which  the  mere  letter  of  the  law  would  convey  ?    Ib 
the  old  inadequate  language  to  be  retained,  and  to  be  in- 
terpreted, as  it  now  is,  by  the  light  of  the  reports,  or  is  an 
attempt  to  be  made  to  modify  familiar  clauses  by  intro- 
ducing, in  explicit  terms,  all  the  law  which  legal  implica- 
tions and  refinements  have  grafted  upon  them?    These 
and  a  multitude  of  similar  difficulties  would  render  the 
task  of  a  commission,  armed  with  sovereign  powers,  suffi- 
ciently trying.     But,  besides  all  this,  we  have  a  still  more 
formidable  obstacle  to  surmount,  in   the  jealousy  with 
which  Parliament  is  disposed  to  regard  any  attempt  to 
alter  a  tittle  of  the  law,  under  the  pretext  of  consolidation. 
We  do  not  doubt  that  such  obstacles  might  be  surmounted, 
if  the  task  were  only  undertaken  in  earnest  and  prosecuted 
with  a  consistent  sagacity  which  the  existing  commission 
has  not  yet  displayed ;  but  we  are  auite  satisfied  that,  if 
the  undertaking  is  to  be  complicated  oy  embracing  the  re- 
ports as  well  as  the  statutes  within  the  scope  of  the  conso- 
lidation, it  is  doomed  to  certain  failure. 

Mr.  Webster,  the  author  of  the  paper  to  which  we  have 
referred,  reproduces  all  the  hackneyed  argUinentsin  favor  of 
a  consolidation  of  the  judge-made  law  of  the  reports,  but 
they  really  amount  to  little  more  than  this — that  decisions 
are  sometimes  conflicting,  or  uncertain,  in  which  case  they 
ought  to  be  superseded  by  the  authoritative  voice  of  a 
code  pronouncing  clearly  on  one  side  or  the  other;  and 
that,  even  where  the  kw  is  absolutely  settled,  it  would  be 
better  to  have  it  recorded  once  for  all  in  a  code,  than  bu- 
ried in  volumes  with  which  none  but  lawyers,  and  not  all 
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of  them,  are  familiar.  Reasoaing  of  this  kind  assumes  two 
things,  neither  of  which  can  be  admitted.  One  is  that  the 
unwritten  law  could  be  reduced  to  a  simple  code,  without 
introducing  more  uncertainty  by  the  imperfection  of  its 
language  than  it  would  cure  by  the  settlement  of  open 
questions.  The  other  assumption  is,  that  such  a  code, 
when  prepared,  would  be  allowed  to  pass  without  alteration 
through  the  two  Houses  of  Parliament. 

Whatever  may  be  thought  of  the  first  of  these  difficulties 
the  idea  that  Parliament  will  delegate  to  any  body  of  men 
the  power  of  arbitrating,  as  it  were,  between  all  the  con- 
flicting judgments  that  hare  ever  been  given  is  utterly  ab- 
surd. And  if  there  be  not  such  unquSified  delegation  of 
authority  the  code  must  go,  in  the  usual  course,  into  com- 
mittee, and  would  come  out  of  it  filled  with  contradictions 
and  absurdities,  compared  with  which  the  existing  uncer- 
tainty, which  has  been  so  much  exaggerated,  would  be  a 
very  trifling  inconvenience.  Our  objection  to  Mr.  Web- 
ster^s  scheme  is,  that  it  is  to  a  great  extent  unnecessary 
and  altogether  impossible.    It  would  secure  no  imi^nable 

Surpose  to  stuff  out  a  code  with  the  universally  accepted 
octrines  of  the  common  law.  If  the  first  article  were 
gravely  to  enact  or  declare  that  the  eldest  son  was  his  fa- 
filer's  heir-at-law,  would  anv  one  be  the  better  for  the  pub- 
lication of  the  platitude  ?  Mr.  Webster  gives  in  his  paper 
gome  specimens  of  the  sort  of  dogmas  wUch  he  would  put 
into  his  consolidated  book  of  the  common  law.  Here  is 
one  example — 

A  legal  mortgagee  is  not  to  be  postponed  to  a  prior  equitable 
mortgagee,  upon  the  ground  .of  the  legal  mortgagee  not  having  the 
tiUe  deeds,  unless  there  be  fraud,  or  gross  and  wilftil  negligence, 
on  the  part  of  the  legal  mortgagee. 

It  is  impossible  to  conceive  anything  more  utterly  use- 
less than  a  formal  enunciation  of  such  a  dogma  as  this.  The 
difficulties  which  present  themselves  now  in  the  contests  for 
priority,  to  which  such  a  clause  would  apply,  are  in  deter- 
mining what  circumstances  constitute  the  <<  fraud  or  gross 
and  wilful  negligence''  referred  to,  and  Mr.  Webster  would 
find  it  very  difficult  to  suf^est  any  set  of  circumstances  under 
which  a  decision  would  be  more  easily  arrived  at  by  the  aid 
of  his  proposed  clause  than  it  may  be  at  present.  The  very 
nature  of  such  questions  ^and  a  large  proportion  of  our  en- 
tire equity  jurisprudence  is  precisely  of  the  same  character), 
precludes  the  possibility  of  codification.  Words  of  vague 
general  import,  like  fraud,  negligence,  acquiescence,  undue 
influence,  notice,  and  a  host  of  others,  which  would  form 
the  essential  language  of  the  code,  have  really  no  precise 
and  deflnite  meaning  apart  from  the  circumstances  of  par- 
ticular oases.  They  are  terms  involving  distinctions,  not 
of  kind,  but  of  degree,  and  no  accuteness  on  the  part  of 
jurists  would  enable  them  to  frame  an  explicit  code,  capable 
of  interpreting  itself,  without  the  aid  of  decided  oases. 
After  all  the  head-notes  of  all  the  reports  had  been  revised 
and  arranged,  and  reduced  into  the  shape  of  a  statute,  noth- 
ing of  a  practical  kind  would  be  done ,  for  it  would  be  just 
as  necessary  then,  as  it  is  now,  to  refer  to  the  facts  of  the 
reported  oases,  in  order  to  interpret,  with  any  approach  to 
exactness,  the  general  propositions  of  law,  of  which  such  a 
code  would  consist.  A  compilation  of  l^al  platitudes  in 
ambiguous  language  would  afford  but  little  assistance,  either 
to  the  profession  or  the  bench;  and  though  it  might, 
doubtless,  be  desirable  to  introduce  more  precision  into  some 


rather  hazy  districts  of  the  law,  it  is  exactly  in  this  part  of 
its  task  that  a  commission  for  the  consolidation  of  the  re- 
ports would  be  certain  to  get  into  conflict  with  Parliamenti 
if  not  within  itself,  and  to  end  by  abandoning  its  functions 
in  despair.  Where  the  unwritten  law  is  setued,  a  code  is 
not  wanted ;  where  it  is  unsettled,  the  formation  of  a  code 
would  be  impracticable. 

With  a  singular  inversion  of  ordinaiy  reasoning,  Mr. 
Webster  argues  that,  <<  if  under  arbitrary  Governments  the 
laws  had  been  codified,  so  as  to  command  respect,  much 
more  easily  could  a  code  foe  framed  for  a  nation  governed 
by  its  own  intelligence."  With  all  deference  to  Mr.  Web- 
ster, we  should  have  thought  that  an  absolute  eovemor, 
with  only  his  own  will  and  pleasure  to  consult,  could  impose 
a  code  of  laws  more  easily  tnan  a  commission,  who  have  not 
only  to  satisfy  themselves  on  a  thousand  difficult  points,  but 
to  induce  the  660  representatives  of  the  "  national  intelli- 
gence" to  accept,  without  inquiry,  the  projected  alterations 
of  the  law.  Even  if  the  statutes  alone  are  dealt  with  it  is 
only  to  probable  that  the  whole  scheme  may  be  defeated  by 
the  reluctance  of  Parliament  to  take  the  wisdom  of  the  con- 
solidators  for  granted,  and  pass  their  code  without  debating 
and  altering  it  clause  by  clause.  But  by  including  the  settle- 
ment of  all  the  remaining  uncertainties  of  the  common  law 
among  the  objects  of  the  consolidation,  the  chance  which 
there  now  is  of  seeing  the  work  completed  would  be  utterly 
destroyed. 

Mr.  Webster,  and  those  who  think  with  him,  are  not  the 
first  persons  who  have  courted  fiiilnre  by  forgetting  to  keep 
their  enterprises  within  the  bounds  of  possibility ;  and  we 
hope  that  no  encouragement  will  be  given  by  the  Law 
Amendment  Society  to  a  project  which  will  render  vain  the 
exertions  which  have  already  been  devoted  to  the  more 
practical  though  sufficiently  arduous  business  of  statute  law 
consolidation. — Solicitor^  JoumaL 


COMMON    CARRIERS. 

One  of  the  most  important  and  fundamental  doctrines  of 
our  law  with  regard  to  common  carriers,  as  distinct  from 
private  carriers,  and  carriers  under  special  agreement,  is, 
that  they  are  insurers,  and  liable  for  all  damage  accruing  to 
goods  during  their  carriage,  unless  it  is  caused  by  the  act  of 
G-od  or  the  Queen's  enemies,  notwithstanding  the  conduct 
of  such  common  carriers  has  been  entirely  free  from  n^li- 
genoe.  (Forward  v.  FiUard^  1  T.  R.  27;  Bj^de  v.  The 
Trent  and  Mersey  Navigation  Company y  5  T.  R.  389). 
Thus  says  Holt,  €.  J.,  in  his  luminous  judgment  in  the 
case  of  Cogge  v.  Bernard^  (Raym.  917),  with  regard  to  a 
delivery  to  cany,  or  otherwise  manage,  for  a  reward  to  be 
paid  to  the  bailee,  "  Those  cases  are  of  two  sorts^-either  a 
delivery  to  one  that  exercises  a  public  employment,  or  a 
delivery  to  a  private  person.  First,  if  it  be  to  a  person  of 
the  first  sort,  and  he  is  to  have  a  reward,  he  is  Dound  to 
answer  for  the  goods  at  all  events ;  and  this  is  the  case  of 
the  common  carrier,  common  hoyman,  master  of  a  ship,  &o., 
which  case  of  a  master  of  a  ship  was  first  adjudged,  26  Car. 
2,  in  the  case  of  Mote  v.  Slewy  (Raym.  220 ;  1  Vent.  190, 
238).  The  law  charges  this  person,  thus  intrusted,  to  carry 
goods  against  all  events,  but  acts  of  God  and  of  the  ene- 
mies of  the  King.  For  though  the  force  be  never  so  great, 
as  if  an  irresistible  multitude  of  people  should  rob  him. 
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nevertheless  he  is  chargeable.  And  this  is  a  politic  establish- 
ment eoQtrived  by  the  policy  of  the  law  for  the  safety  of  all 
persons,  that  they  may  be  safe  in  their  wa^  of  dealing;  for 
else  these  carriers  might  have  an  opportunity  of  undoing  all 
persons  that  had  apy  dealings  with  themi  by  combining  with 
thieves,  &o.,  and  yet  doing  it  in  such  a  clandestine  manner 
as  would  not  be  possible  to  be  discovered.  And  this  is  the 
reason  the  law  is  founded  upon,  in  that  point.''  And  again, 
Best,  C.  J.,  in  ROeif  v.  Home,  (6  Bing.  217),  says,  "  When 
goods  are  delivered  to  a  carrier,"  (meaning  a  common  car- 
rier), '<  they  are  usually  no  longer  under  the  eye  of  the 
owner ;  he  seldom  follows  or  sends  any  servants  with  them 
to  the  place  of  their  destination.  If  they  should  be  lost  or 
injured  by  the  grossest  negligence  of  the  carrier  or  his  ser- 
vants, or  stolen  by  them,  or  by  thieves  in  collusion  with 
them,  the  owner  would  be  unable  to  prove  either  of  these 
causes  of  loss.  His  witnesses  must  be  Uie  carrier's  servants, 
and  they,  knowing  that  they  would  not  be  contradicted, 
would  excuse  their  masters  and  themselves.  To  give  due 
security  to  property,  the  law  has  added  to  that  responsibil- 
ity of  a  carrier  which  immediately  arises  out  of  his  contract 
to  carrr  for  a  reward,  namely,  that  of  taking  all  reasonable 
care  of  it,  the  responsibility  of  an  insurer;  the  carrier  is 
only  to  be  relieved  from  two  things,  both  so  well  known  to 
all  the  country,  when  they  happen,  that  no  person  would 
be  so  rash  as  to  attempt  to  prove  that  thev  had  happened 
when  ihev  had  not,  the  act  of  Ood  and  the  King's  enemies." 
Now,  nrst,  let  us  inspire  what  is  meant  by  ''  the  act  of 
God."  Sir  William  Jones  contented  that  ''the  act  of 
God"  was  the  same  as  ''inevitable  accident;"  but  Lord 
Mansfield,  in  the  case  of  F(moard  v.  PiUardy  (1 T.  B.  83^, 
denied  this,  and  decided  that  a  common  carrier  was  liable 
for  what  might  well  be  called  "  an  inevitable  accident,"  and 
laid  down  i£at  "  the  act  of  God"  must  be  a  "natural  ne- 
cessity," as  distinct  from  a  mere  inevitable  accident;  and 
gave,  as  examples  of  his  meaning,  "  winds,"  "  storms," 
and  "sudden  gusts  of  wind."  And  in  the  late  case  of 
Oakley  v.  The  Part  of  Bortsmouth  cmd  Ryde  United 
Steam-packet  Company ,  (11  Exch.  618),  "  an  act  of  God" 
was  defined  by  Martin,  B.,  to  meau  "  something  of  an  over- 
whelming nature,  something  sudden  and  visible,  such  as 
lightning  or  tempest — not  a  mere  misfortune  occurring  in 
the  course  of  transit."  And  it  has  been  decided,  (^The 
Proprietore  of  the  Trent  Navigation  t.  Wood,  4  Dougl. 
287),  that  where  a  ship  ran  against  an  anchor  which  had 
been  left  in  the  bed  of  a  river  by  another  ship,  and  was 
thereby  lost,  this  was  not  a  loss  by  the  act  of  God.  And 
again,  that  where  goods  were  destroyed- by  an  accidental 
fire,  although  it  originated  a  considerable  distance  off  the 
place  where  the  goods  were,  (^Fortoard  v.  Pittard\,  this 
was  not  such  a  loss.  But  where  the  loss  was  caused  ny  the 
freezing  of  a  canal,  that  was  consid^ed  a  loss  by  the  act  of 
God,  and  the  carrier  was  held  exempt.  (^Botoman  v.  Teall, 
23  Wend.  306).  And  again,  where  the  defendants  (com- 
mon carriers  by  water)  were  conveyins  the  plaintiff's  goods 
for  hire  in  a  boat  towed  by  one  of  their  steam-packets,  and 
as  the  packet  approached  a  pier  to  take  in  passengers,  the 
captain  stopped  its  eourse  to  allow  another  vessel  to  leave 
the  pier,  (a  proper  act  of  the  captain),  and  the  day  being 
boisterous,  with  a  good  deal  of  sea  running,  though  the 
weather  was  not  unusual,  the  effect  of  the  stoppage  was  to 
drive  the  tow-boat  against  the  padcet,  and  it  «nd  uie  plaia- 


tiff's  goods  were  thereby  damaged;  in  this  case  (in  which 
Martin,  B.,  used  the  expressions  above  alluded  to)  it  was 
held  that  there  was  no  loss  by  the  act  of  God.  But  when 
it  is  said  that  the  carrier  is  exempt  if  the  loss  happens  by 
the  act  of  God,  it  must  be  borne  in  mind  that  tne  act  of 
God  must  not  only  have  contributed  to  the  loss,  but  have 
been  the  proximate  cause ;  and  it  was  held  on  this  ground, 
viz.,  that  the  act  of  God  was  not  the  proximate  cause,  that 
the  carrier  was  liable  where  a  bank  in  a  river,  formerly 
good  anchorage  ground,  had  been  altered  and  made  unsafe 
for  anchorage  by  a  sudden  flood,  and  a  vessel  had  been  lost 
on  it,  and  her  mast  floating,  but  attached  to  her,  drove  a 
second  vessel  (the  vessel  whose  loss  was  in  Question)  against 
the  bank,  and  she  was  lost,  though  she  would  not  have  been 
lost  if  the  bank  had  continued  in  the  old  state.  In  some 
American  cases  it  seems  to  have  been  supposed  that "  perils 
of  the  sea"  meant  exactly  the  same  thing  as  "  the  act  of  God ;" 
and  if  this  were  so,  a  long  line  of  shipping  cases  would  have 
an  important  bearing  on  the  point  we  are  discussing ;  but 
we  apprehen'd  that  such  a  doctrine  is  not  tenable ;  for,  to 
take  oii^  instance,  it  has  been  decided,  that  if  one  vessel 
run  down  another  by  misfortune,  {BuUer  v.  Futher,  3 
Esq.  67),  or  by  gross  negligence,  (^Smith  v.  Scott^  4  Taunt. 
126),  this  is  a  loss  by  perils  of  the  sea ;  whereas  it  is  clear, 
according  to  the  cases  above  cited,  that  it  could  not  be  held 
to  be  a  loss  by  the  act  of  God. 

By  the  "  Queen's  enemies"  is  meant  public  enemies  witk 
whom  the  nation  is  at  open  war,  and  not  merely  robbers, 
thieves,  or  other  private  depredators,  however  much  they 
mav  be  deemed,  in  a  moral  sense,  to  be  at  war  with  society ; 
and  therefore  losses  which  are  occasioned  even  by  rioters 
and  insurgents  are  not  such.  (Story's  Bailm.  ■•  626).  It 
has  been,  however,  sometimes  suggested  that  pirates  came 
within  the  definition  of  "  Queen's  enemies,"  as  being  gen> 
end  enemies  of  mankind;  but  it  is  apprehended  that  there 
is  no  sound  distinction  between  them  and  other  robbeiB, 
and  that  a  loss  by  pirates  is  not  a  loss  by  the  Queen's  ene- 
mies, but  by  penis  of  the  sea.  (Ptckering  v.  Barkky,  2 
Boll.  Ab.  248). 

Up  to  this  point  it  will  be  observed  that  we  have  treated 
of  the  liability  of  the  common  carrier  as  an  insurer  without 
any  reference  to  any  peculiarity  in  the  nature  of  the  goods 
themselves :  we  will  now  proceed  to  examine  whether  this 
makes  any  difference  in  the  liability ;  and  if  it  does,  to  what 
extent. 

On  turning  to  that  portion  of  Mr.  Justice  Story's  treatise 
on  Bailments  which  treats  of  the  liability  of  common  car- 
riers, we  find  that  he  lays  down  that  a  common  carrier  will 
not  be  liable  for  injuries  accruing  from  ordinary  wear  and 
tear  and  chafing  of  goods  in  the  course  of  their  transporta- 
tion, or  from  their  ordinarv  loss  or  deterioration  in  Quantity 
or  quality  in  the  course  of  the  voyage,  or  from  their  inhe* 
rent  natural  infirmity  and  tendency  to  damage,  <Nr  which 
arise  from  the  personal  neglect  or  wrong  of  the  shippei 
thereof.  Thus,  for  examjJe,  he  says,  "  The  carrier  is  not 
liable  for.  any  loss  or  damage  from  the  ordinary  decay  or  de- 
terioration of  oran^  or  other  fruit  in  the  course  of  the 
voyage,  from  their  inherent  infirmity  or  nature,  or  from  the 
spontaneous  combustion  of  goods,  or  from  their  tendency 
to  effervesoene  or  acidity,  or  from  their  not  being  properly 
put  up  and  packed  by  the  owner  or  shipper :  for  the  carrier's 
implied  obligations  do  not  extend  to  such  cases."     (Sect. 
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492  a).  And  again — *f  A  carrier  may  also  shew  in  his  de- 
fence that  the  goods  have  perished  by  some  internal  defect, 
without  any  fault  on  his  side ;  for  his  warranty  does  not 
extend  to  such  oases.  And  if  from  the  nature  of  the  goods 
earned  they  are  liable  to  peculiar  riskS;  and  the  carrier 
takes  aU  reasonable  care,  and  uses  all  proper  precautions, 
to  prevent  injuries,  and  if,  notwithstanding,  they  are  de- 
stroyed by  such  risks,  he  is  excusable.  Thus,  if  horses  or 
other  animals  are  transported  by  water,  and  in  consequence 
of  a  storm  they  break  down  the  partitions  between  them, 
and  by  kicking  each  other  some  of  them  are  killed,  the 
carrier  will  be  excused,  and  it  will  be  deemed  a  loss  by 
peril  of  the  sea/^  (Sect  576).  That  there  should  be 
some  limitation  of  this  kind  is  only  reasonable,  for  it  would 
be  monstrous  to  hold  that  because,  in  the  natural  course, 
and  entirely  apart  from  the  carriage,  wine  fermented  or 
fruit  decayed  auring  their  transit,  the  carrier  was  liable. 
Besides,  the  very  reason  which  is  given  for  holding  common 
carriers  liable  as  insurers  (vii.  that  the  damage  may  have 
accrued  from  th^r  fraudulMit  or  improper  mode  of  dealing 
with  the  aniole  carried)  fails  in  a  case  where  the  nature  of 
the  injuries  renders  it  dear  that  they  did  not  result  from 
flraudulent  or  improper  treatment  by  the  carrier — ^the  max- 
im, ''  Cesaat  ratio  cessat  lex,''  applying  most  fully.  Though 
as  we  apprehend,  even  in  this  case  the  oqus  would  lie  on  tne 
carrier  to  shew  that  the  injury  did  arise  firom  the  inherent 
nature  of  the  article,  and  not  ftom  the  carriage—- an  opinion 
whieh  is  countenanced  by  the  case  of  Mawket  v.  SmUhy 
(Car.  &  M.  72),  where  the  contention  was  as  to  the  loss  of 
weight  in  certain  bones  during  carriage,  and  as  to  whether 
the  loss  accrued  from  natunJ  causes  or  not.  The  case 
was  tried  before  Lord  Oranworth,  and  he  seems  to  have  as- 
sumed, that  if  the  loss  arose  from  natural  causes,  the  carrier 
would  not  be  liable,  and  decided  that  the  onus  of  shewing 
that  the  loss  did  so  arise  was  on  the  carrier. 

An  injury,  however,  mav  popularly  be  said  to  arise  from 
an  internal  defect  or  peculiar  nsk  in  the  article  itself,  either 
when  it  arises  therefrom,  utterly  irrespective  of  the  carriage, 
or  when  that  defect  or  peculiarity  is  brought  into  play  by 
the  act  of  carriage ;  and  further,  the  defect  or  peculiarity 
may  or  may  not  be  known  to  ihe  carrier.  Now,  for  an 
injury  arising  fVom  an  internal  defect  in  the  article,  utterly 
irrespective  of  the  carriage,  as  we  have  already  stated,  we 
apprehend  that  a  common  carrier  would  not  be  liable ;  and 
una  we  maintain  for  the  reasons  we  have  given,  and  because 
we  think  that  the  fidr  deduction  from  the  doctrines  set 
forth  in  the  oommenoement  of  the  article,  and  from  the  reason 
of  the  thing,  is,  that  a  common  carrier  is  an  insurer  only 
in  oases  where  exiraneous  causes  conduce  to  the  injury. 
(See  also  Hudson  v.  Bazmdale^  2  H.  k.  Norm.  575).  But 
where  the  internal  defect  or  peculiar  risk  is  excited  or  pro- 
duced by  the  carriage,  however  careful  that  carriage  may, 
be,  or  by  what  may  arise  to  the  article  from  external  causes 
(not,  of  coarse,  including  in  such  category  the  Dstural  effiBct 
of  the  atmosphere,  Ac.,  apart  from  the  carriage)  during  its 
transit,  we  are  inclined  to  think  that  the  carrier  is  liable ; 
at  all  events,  Mr.  Justice  Story,  we  submit,  has  stated  the 
full  extent  of  the  common  carrier's  non-liability,  and  that 
such  carrier  can  only  exempt  himself  by  shewing  that  the 
injury  must  have  accrued,  however  careful  the  carriage  was. 
For  if  this  were  not  so,  a  door  would  immediately  be  opened 
for  an  inquiry  into  whether  the  carrier  was  negligent  or  not 
inquiry  into  which,  we  submit,  on  the  authorities  we 


have  cited,,  that  a  common  carrier  is  precluded  from  enter 
ing.  The  carrier  may  protect  himself  by  refusing  to  carry 
without  special  conditions,  whieh  in  such  case  he  is  entitled 
to  require,  (1  Smith's  L.C.  101  b) — a  position  which  is 
illustrated  by  the  following  extract  from  the  judgment  of 
Parke,  B.,  in  the  case  of  Carr  v.  the  Lancashire  and  York- 
shire Railway  Company,  (21  L.  J.,  Ex.,  261) : — "  Before 
railways  were  in  use  the  articles  conveyed  were  of  a  differ- 
ent description  from  what  they  are  now.  Sheep  and  other 
live  animius  are  now  carried  on  railways ;  and  horses,  which 
were  used  to  draw  vehicles,  are  now  themselves  the  objects 
of  conveyance.  Contracts,  therefore,  are  now  used  with 
reference  to  the  new  state  of  things,  and  it  is  very  reason* 
able  that  earriert  sKould  he  aUotoed  to  make  agreements 
for  the  purpose  of  protecting  themselves  against  the  new 
risks  to  which  they  are  in  modem  times  exposed.  Horses 
are  not  conveyed  by  railways  without  much  risk  and  danger, 
and  the  rapid  motion,  the  noise  of  the  engine,  and  various 
other  matters,  are  apt  to  alarm  them,  and  to  cause  them  to 
injure  themselves.  It  is  there/ore  very  reasonable  that  car- 
riers  shoukl  protect  themsdves  against  loss  by  making  spe* 
eial  contrads.  The  question  here  is,  whether  they  have 
done  so." 

And  with  regard  to  the  knowledge  of  the  common  carrier, 
we  may  cite  a  passage  from  the  judgment  of  the  same 
learned  judge  in  the  case  of  Walker  v.  Jackson^  (10  M.  & 
W.  169) — a  case  where  the  defendants  were  not  charged  as 
common  carriers,  which  makes  the  obervations  unfavour- 
able to  the  carrier  ^  fortiori  applicable  to  the  question  we 
are  discussing.  '<  If  anything,''  he  says,  <<  is  delivered  to 
a  person  to  be  carried,  it  is  the  duty  of  the  person  receiving 
it  to  ask  such  questions  as  may  be  necessary ;  and  if  he  ask 
no  such  questions,  and  there  be  no  fraud,  to  give  the  case 
a  false  complexion,  on  the  delivery  of  the  parcel,  he  is  bound 
to  cany  the  parcel  as  it  is."  But  the  carrier  has  no  rieht 
to  ask  the  person  who  brings  a  package,  in  all  cases,  what 
the  contents  are.  Crouch  v.  The  London  and  North- 
western  Railway  Company,  23  L.  J.,  C.  P.,  73).  And 
we  may  also  refer  to  the  important  case  of  BroM  v.  Mait- 
land,  (6  El.  k  Bl.  471. ;  8  Jur.,  N.  S.,  part  1,  p.  710; 
26  L.  J.,  Q.  B.,  49),  where  an  action  was  brought  by  the 
owner  of  a  general  ship  against  a  shipper  for  shipping  dan- 
gerous goods,  by  which  the  other  socmIs  on  board  his  ship 
were  damaged,  and  where  it  was  held,  that  though  a  carrier 
has  no  right  to  accept  any  communication  respecting  the 
nature  of  the  goods,  where  he  may  easily  discover  it,  yet 
the  shipper  ought  to  communicate  their  nature,  where  the 
shipowner  has  no  means  of  knowledge  of  the  dangerous  na- 
ture of  the  goods,  or  of  defective  packing,  which  increases 
the  danger.  From  which  case,  though  certainly  not  in 
point,  we  may  perhaps  be  allowed  to  infer,  that,  if  the  case 
ever  came  before  the  Courts,  they  would  decide  that  the 
owner  of  goods  should  communicate  internal  defects  or 
peculiar  risks  to  the  carrier,  where  he  cannot  easily  discover 
them,  or  where  the  circumstances  are  not  such  as  would 
prompt  him  to  make  inquiries  which  would  lead  to  such 
discoveiy.  Besides,  if  we  are  correct  in  thinking  that  a 
common  carrier  is  liable  for  injuries  to  goods,  when  their 
peculiar  properties  or  risks  have  been  brought  into  play  by 
the  carriage,  (although  careful),  and  that  he  should  make  a 
special  contract  to  protect  himself,  it  would  seem  to  follow, 
as  a  natural  consequence,  that  he  should  have  reasonable 
means  of  ascertaining  the  nature  of  the  article. — Jurut. 
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OFFICERS  AND  SUITORS. 


ANSWERS     TO    00RRB8P0NDBMTS. 


7b  the  Editors  of  the  Law  Journal. 

London,  Febraarj  15th,  1859. 
Qbntlbion. — Yoar  opinion  on  the  following,  in  the  next 
number  of  your  Journal  would  much  obliee.  Suppose  a 
merchant  send  a  pedler  into  the  country  to  sell  goods,  and  for 
such  goods  he  takes  notes  payable  at  the  office  of  the  merchant 
Can  such  parties  be  sued  at  the  Diyision  in  which  the  notes 
are  madej>ayable  7 

In  the  Division  Court  Act  of  May  30th,  1855,  clause  num- 
ber 1,  it  is  stated  that  cases  may  nereafier  be  brought  and 
tried  in  the  Division  in  which  the  cause  of  action  arose.  Does 
not  the  cause  of  action  arise  where  the  default  is  made  in  pay- 
ment of  the  note  7 

I  beg  to  remain, 

xour  obedient  servant, 

Jamss  Smith. 

P.S. — In  a  great  many  copies  of  the  Division  Court  Act  of 
May  30th,  1855,  in  the  clause  above  mentioned,  the  words  '*  in 
which  the  cause  of  action  arose,'^  has  been  left  out  by  some 
error  of  the  printers,  from  which  cause  I  suppose  the  differ- 
ence of  opinion  has  arisen. 

[As  a  general  rule,  the  cause  of  action  arises  where  the 
goods  are  sold  and  delivered.  If  the  notes  taken  were  made 
specially  payable  at  the  particular  place,  *'  and  not  otherwise 
or.  elsewhere"  the  action  might  probably  be  brought  in  the 
Division  in  which  such  place  was  situate. — ^Ens.  L.  J.] 


lb  the  Editors  of  the  Law  Journal 

London,  C.W.,  February  15th,  1859. 

GxNTLsnN, — Having  frequent  communications  with  the 
several  Division  Courts  in  the  transmission  of  summonses  and 
transcripts,  and  returns  thereon,  I  find  fees  charged  that  are 
not  in  the  table  of  fees.  You  will  please  to  state  if  the  follow- 
ing fees  can,  in  your  opinion,  be  sustained ;  and  whether  as  a 
general  rule,  any  fee  not  expressed  in  the  schedule  can  be 
charged,  even  though  the  service  be  performed. 

clkrk: 

1.  Returning  foreign  summons,  in  addition  to  fees  for  s.  d, 
receiving,  service,  and  affidavit 0    3 

2.  Transmitting  papers,  such  as  applications  for  new 
trials,  &c.,  to- Judge 1    0 

3.  Administering  oaui,  or  swearing  witness    1    0 

BAiLirr: 

4.  Mileage  on  summons  not  served,  but  actually  travelled. 

5.  Mileage  on  safne  execution,  every  journey  bailiff  goes  to 
defendant  to  effect  a  settiement. 

6.  Poundage,  in  addition  to  fees  for  levy  and  mileage  on 
executions  where  there  is  no  actual  scUe,  but  a  stay  from  plain- 
tiff, or  settlement  between  the  parties,  or  amount  paid  to  tiie 
bailiff  in  cash. 

7.  Fees  for  a  bond,  when  it  is  an  agreement  to  receipt  or 
deliver  property  when  required. 

8.  Fees  for  notices  of  sale  under  executions,  and  not  on 
attachments. 

Your  inserting  the  above  with  your  opinion  thereon  will 
oblige,  A  Clerk. 

[Where  a  service  is  required  by  statute  to  be  performed  by 
an  officer  and  no  fee  is  attached,  the  service^  as  a  general  rule 
is  to  be  performed  gratuitously. 


1.  We  know  of  no  authority  for  this  charge. 

2.  Nor  do  we  know  of  any  authority  for  this  one. 

3.  The  Clerk  as  a  Commissioner  is  entiUed  to  a  fee  of  Is. 
for  swearing  affidavits  to  be  used  in  the  Court, — e.  g.  affidavits 
for  a  new  trial. 

4.  No  mileage  can  be  charged  except  service  be  effected. 

5.  Not  allowable. 

6.  There  is  no  poundage  unless  upon  the  amount  realized, 
but  this  may  attach  without  an  actual  sale. 

7.  The  agreement  may  in  effect  be  a  bond,  but  the  prudent 
officer  would  obtain  payment  at  the  time  for  procuring  any 
instrument  to  make  himself  safe. 

8.  We  think  that  such  a  fee  may  be  furly  charged. — Eds. 
L.  J.] 


Th  the  Editors  of  the  Law  JoumaL 

Preston,  I8th  February,  1859. 

^  GENTLxiixN,-^Among  the  many  differences  of  opinion  re- 
specting the  fees  chargeable  on  suits,  one  has  lately  occurred 
which  1  beg  to  submit  to  you : — 

The  question  is :  whether  a  fee  for  *'  hearing^*  is  chargeable 
on  a  judgment  summons  suit,  on  which  the  defendant  has 
been  **  examined^*  by  the  judge,  according  to  summons. 

At  the  last  sittinzs  of  this  Court,  a  professional  geutieman 
asked  me  whether  I  charged  a  hearing  fee  on  such  suits,  and 
upon  answerinsthe  question  in  the  affirmative,  he  told  me  that 
I  was  wrong.  The  reasons  he  gave  are,  that  because  the  de- 
fendant haabeen  compelled  to  attend  and  give  answers  to  cer- 
tain questions,  under  apenalfy  of  beinj;^  committed  if  he  failed 
to  attend  and  sive  sucn  answers,  this  did  not  constitute  a 
''  hearing^'  in  the  meaning  of  the  Act,  and  that  therefore  it 
would  be  wrong  to  charge  a  hearing  fee. 

With  due  deference  to  that  gentleman's  superior  knowled^ 
of  the  law,  I  must  confess  that  I  did  not  see  the  force  of  his 
argument. 

The  tariff  has  certain  fees  chargeable  for  undefended  hear- 
ings and  for  defended  hearings,  and  as  the  taxing  officer,  I 
cannot  call  an  examination  of  a  defendant  under  a  judgment 
summons  an^  thing  else  but  "  a  hearing" 

The  questions  asked  of  the  defendant  and  answered  by  him 
are  heard  by  the  judge,  and  according  to  them  the  Judge 
^ves  his  order,  which  in  my  opinion  constitutes  a  hearing,  and 
if  the  defendant  denies  or  contradicts  statements  made  by  the 
plaintiff  respecting  the  matter  at  issue,  then  it  might  be  con- 
strued "  a  defended  hearing." 

To  omit  charging  a  fee  for  hearing  in  aa^  suit  brought  be- 
fore the  judge  in  the  Court,  would  in  my  opinion  be  incorrect, 
it  beine  a  fee  belonging  to  the  fee  fund  over  which  the  taxing 
officer  has  no  oontroul,  and  since,  on  a  judgment  summons 
suit,  the  fees  for  entry,  summons,  service,  mileage,  &c.,  are 
charged ;  I  see  no  reason  for  omitting  the  fee  for  hearing.  In 
rule  27,  it  is  even  laid  down  that  on  withdravral  in  open  court, 
a  hearing  fee  shall  be  charged  unless  otherwise  ordered. 

However  notwithstanding  my  present  opinion,  I  am  always 
open  to  conviction,  being  aware  that  laymen  frequentiy  err  m 
construing  the  statutes,  which  when  interpreted  by  profession- 
al gentiemen  have  a  very  different  meaning,  and  I  tnerefore  beg 
to  ask  your  opinion  on  this  subject. 

With  reference  to  the  Bailies  fee  for  attending  to  swear  as 
mentioned  by  your  correspondent,  J.  H.,  page  33,  of  last  num- 
ber, I  beg  to  state,  that  in  Vol.  II,  page  4z,  tiiere  iran  opinion 
exp^ssed  and  in  YoL  III,  page  177,  your  correspondent,  M. 
P.  £.,  mentions  his  practice. 

This  fee  of  one  shilling  for  attending  to  swear  has  been  the 
subject  of  correspondence  between  several  clerks,  and  I  have 
had  an  opportunity  of  hearing  the  views  of  others. 

The  words  in  the  tariff:  **  out  of  the  division"  are  generally 
interpreted  to  mean  "  out  of  the  division  of  the  BaUiJf*  bat 
from  this  opinion,  I  have  always  differed ;  my  construction  is 
*'  out  of  the  division  Jrom  which  the  summons  was  issued."    Ac- 
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cording  to  this  interpretation,  I  have  allowed  the  Bailiff  of  this 
division,  the  above  fee  on  all  those  summonses  served  bv  him, 
that  were  "  sent**  to  this  office  for  service,  whether  the  defend- 
ant happened  to  be  served  in  this  division  or  not,  and  also  on 
all  those  snm menses  issued  bj  this  Court,  and  by  him  served 
out  of  this  division. 

The  several  clauses  in  the  Division  Court  Acts  relating  to 
service  out  of  the  division,  appear  to  me  to  show  that  the 
Legislature  entertained  the  view  that  Bailiff's,  strictly  speak- 
ing, are  only  made  Bailiffs  for  their  respective  divisions  and 
not  for  the  whole  Counter  or  Province ;  but  that  in  cases  of 
emergency  or  for  facilitating  the  business  of  the  Court,  and  for 
the  more  effectual  operation  of  the  Acts,  they  are  also  allow- 
ed to  effect  service  bevond  the  limits  of  their  respective  divi- 
sion. The  last  Act,  (1855)  distinctly  states  in  section  2,  that  a 
Bailiff  shall  not  be  required  to  travel  beyond  the  limits  of  the 
division  for  which  he  is  Bailiff,  which  I  think  confirms  my 
view.  If  then  it  was  supposed  bv  the  Legislature  that,  as  a 
general  rule.  Bailiffs  do  not  travel  beyond  the  limits  of  their 
reapeedve  divisions,  but  that  suits  entered,  where  defendant 
resides  in  another  division,  are  sent  to  that  division  for  service ; 
and  for  attending  to  swear  to  such  service  the  Bailiff  shall  re- 
ceive a  fee ;  then  the  meaning  of  "out  of  the  division*'  does  not 
allude  to  the  Bailiff  but  to  the  Summons.  If  the  Bailiff  serves 
a  summons  without  the  limits  of  the  division  for  which  he  is 
Bailiff,  and  such  summons  has  been  issued  in  another  Division, 
then  he  is  certainly  entitled  to  the  fee,  as  long  as  it  remains  in 
the  tariff,  (whether  he  performs  an  extra  duty  or  not  is  not  for 
the  taking  officer  to  investigate,)  for  that  summons  is  served  not 
only  out  of  the  division  from  which  it  was  issued,  but  also  out 
of  the  division  for  which  he  is  Bailiff.  On  a  **  foreign  sum^ 
tuons,"  if  served  by  him,  he  is  entitled  to  the  same  fee.  since 
it  was  issued  in  another  division,  and  it  is  but  reasonable  that 
a  fee  be  allowed  to  him  since  these  summonses  often  require 
his  immediate  attention.  He  has  often  for  one  single  summons 
to  attend  at  the  clerk's  office  to  make  affidavit  of  service.  These 
Bummones  sometimes  come  at  a  time  when  he  is  otherwise 
engaged  for  his  own  Court,  and  for  his  extra  trouble  and  loss 
of  time  he  should  be  paid,  and  I  think  the  Act  fully  authorizes 
the  fee. 

Owing  to  a  difference  of  opinion  on  this  subject,  between 
several  of  my  correspondents  and  myself,  I  asked  the  question 
in  the  Law  Jbumal,  Vol.  II,  page  41,  to  which  (on  page  42) 
the  answer  was  given,  which  slightly  differed  with  my  own 
practice.  In  the  spring  of  1857,  the  same  question  agun  came 
up  and  was  submitted  to  the  judge  who  ruled : 

That  the  Bailiff  be  allowed  the  fee  of  one  shilling  for  the  at- 
tending to  swear  to  every  affidavit  of  service  of  summons,  when 
SQoh  summons  had  been  served  out  of  the  division  from  which 
it  had  been  issued. 

Respectfully  yours, 
■   '  ■  ^  Otto  Klotz. 

[Our  correspondent  thinks  before  he  writes  and  understand- 
ing his  subject,  expresses  himself  well  and  to  the  point.  In- 
deed he  leaves  us  ktUe  to  say.  We  have  no  doubt  at  all  that 
a  hearing  fee  is  chargeable.  There  is  a  hearing  and  a  very 
important  one  too.  The  93rd  section  of  the  Division  Courts 
Act,  even  speaks  in  terms  of  a  hearing.  The  words  are  the 
judge  **  before  whom  such  summons  shall  be  heard.'* 


lb  the  Editors  of  the  Law  Journal. 
Gbmtlxmin, — ^Yonr  opinion  on  the  following  will  oblige. 

0A8X  No.  1. 

A.  is  Bailiff  of  a  Division  Court,  and  an  execution  is  placed 
in  his  hands  against  the  goods  and  chattels  of  B.,  and  under 
it  he  seizes  property  which  he  leaves  on  the  premises  of  B., 
taking  a  bond  Uiat  the  same  would  be  delivered  up  when  de- 
manded. In  the  meantime  the  Bailiff  advertises  the  property 
for  sale ;  and  on  going  to  the  defendant's  premises  it  is  given 


up  to  him.  The  Bailiff  exposes  the  property  to  sale ;  bat  for 
want  of  bidders  postpones  it  and  rMdvertises  it,  leaving  it 
still  in  the  defendant's  possession.  A.  then,  in  pursuance  of 
his  last  notice,  ^es  again  to  the  premises  and  effects  a  sale 
under  the  execution. 

(iuoere.  Is  the  Bailiff  entitled  to  mileage  taxable  against  the 
defendant  for  going  to  sell,  and  for  mileage  going  to  sell  after 
the  postponement  7 

CASE  No.  2. 

A.  is  Bailiff  of  a  Division  Court,  and  an  execution  is  placed 
in  his  hands  against  the  goods  and  chattels  of  B.,  and  under 
it  he  goes  to  S.'s  premises  to  mi^e  a  seisure,  bat  finds  no 
property,  it  beinz  concealed,  and  place  of  concealment  un- 
known to  the  Bailiff.  A.  is  afterwards  informed  where  the 
projperty  is,  and  effects  a  seizure  and  sale. 

Quoere.  Is  the  Bailiff  allowed  mileage  for  going  to  make 
a  seizure  which  he  did  not  effect,  as  well  as  for  going  to  make 
the  seisure  which  he  effected :  and  in  short  is  a  Bailiff  entitled 
to  mileage  for  going  to  sell  in  any  case  ? 

A  Covntt  Jctdgi. 


CASE   No.  1. 

[The  fair  reading  of  the  law  seems  to  us  to  warrant  the  con- 
struction that  mileage  necessarily  travelled  to  enforce  an 
execution  may  be  allowed. 

Suppose  a  defendant  reside  ten  miles  from  the  Clerk's  office ; 
the  Bailiff  goes  to  this  house  to  enforce  the  execution,  and 
finds  in  the  defendant's  possession  property  which  it  would 
be  difficult  to  remove,  or  tne  removal  ana  keep  of  which  to  the 
day  of  sale  would  eat  up  half  the  property  available.  It  would 
certainly  be  serving  both  plaintiff  and  defendant  to  allow  the 
property  to  remain  in  the  possession  of  the  latter  till  the  day 
of  sale ;  and  in  practice  the  Bailiff  usually  does  so,  upon  being 
properly  secured  for  its  forthcoming. 

At  the  time  of  seizure  the  Bailiff  puts  up  advertisments  for 
sale  and  leaves  for  the  performance  of  his  duty  on  other  mat- 
ters elsewhere.  When  Uie  day  of  sale  arrives  he  must  of 
necessity  be  present  to  sell  the  property  and  in  doing  so  he  is 
acting  in  the  enforcement  of  the  execution. 

In  the  case  put  our  opinion  is  that  the  Bailiff  would  be  fair- 
ly entitled  to  mileage  for  his  three  trips — aU  necessary  to 
enforce  the  process  of  execution. 

0A8I  No.  2. 

We  think  the  Bailiff  is  not  entitled  to  mileaj^e.  as  apkinst 
the  defendant  for  going  to  make  the  seizure  which  he  did  not 
effect.  The  latter  part  of  the  query  is  answered  in  case  No. 
1.~£d8.  L.  J.] 

THE  MAQISTRATES'  MANUAL. 


BT  A  BABBISTXR-AT-LAW— (OoPTBiesT  BnnvKD). 
CbiUmutd,fir9mpag9  36,  Vol  Y. 


Supplement — SuMBiARY  Trials — Committal. 

If  the  person  charged  confess  the  charge,  or  if  the  Re- 
corder or  Police  Magistrate  after  hearing  the  whole  case  for 
the  prosecution  and  the  defence,  find  tbe  charge  to  be 
proved,  then  he  may  convict  and  commit  the  offender  to 
the  Common  Oaol  or  Honse  of  Correction,  there  to  be 
imprisoned  with  or  withoat  hard  labour  for  any  period  not 
exceeding  three  calendar  months.  ^ 

Form  of  Conviction. — ^The  conviction  may  be  in  this 
form: 

,  To  wit ! 

Be  it  remembered  that  on  the 
Our  Lord at  — 


—  day  of  — ^  in  the  year  of 
,  A.  B.,  being  charged  before  me  the  un- 


*  20  "Vic,  cap.  27,  sec  1. 
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deraigoed  — -— ,  of  the  laid  City,  and  coDsenting  to  mj  deoidiog 
upon  the  charge  Bummaiilj,  is  oonTicted  before  me,  for  that  he  the 
said  A.  B.,  &e.,  {utaUng  the  offence^  and  the  time  and  place  vhen  and 
where  eommilted)  ;  and  I  af^ndge  the  said  A.  B.,  for  tale  said  offenee, 

to  be  impriaoned  in  the (and  there  Icept  to  hard  labour)  for 

the  space  of 

Qlren  under  my  hand  and  seal,  the  day  and  year  first  above 

menUoned,  at aforesaid. 

J.  S.  [L.  S.] 

DUmissal. — On  the  oilier  hand,  if  he  find  the  offence 
not  proved,  he  is  to  dismiss  the  charge,  and  make  out  and 
deliver  to  the  person  charged  a  corticate  under  his  hand, 
stating  the  fact  of  dismissal.  1[ 

Form  of  Certificate. — ^The  certificate  may  be  in  this 

form : 

,  To  Wit: 

I,  the  ondereigned, ,  of  the  City  of  — — ,  certify  that  on 

the day  of in  the  year  of  Our  Lord ,  at afore- 
said, A-  B.,  being  charged  before  me  and  consenting  to  my  decid- 
ing upon  the  charge  summarily  for  that  he  the  said  A.  B.,  &c., 
(atatinff  the  offence  charged,  the  time  and  place  and  when  and  where 
alleged  to  have  been  eommittedt)  I  did,  haying  summarily  ac^udica- 
ted  thereon,  dismiss  the  said  charge. 

Gi?en  under  my  hand  and  seal,  this day  of ,  at 

aforesaid. 

J.  S.  [L.  S.] 

Discretionary  power, — ^If  the  person  charged  do  not 
consent  to  have  the  case  heard  and  determined,  or  if  it 
appear  that  the  offence  is  one  which  owing  to  a  previous 
convidtion  of  the  party  charged,  is  by  law  a  felony  ;  or  if 
the  Recorder  or  Police  Magistrate  be  of  opinion  that  the 
charge  is  from  any  other  circumstances  fit  to  be  made  the 
subject  of  prosecution  by  indictment,  rather  than  to  be  dis- 
posed of  summarily,  he  instead  of  summarily  adjudicating 
thereon  may  deal  with  the  oaae  ministerially — that  is  com- 
mit the  accused  lor  trial  in  a  higher  tribunal.  So  if 
upon  the  hearing  the  Recorder  or  Poliee  Magistrate  be  of 
opinion  that  there  are  circumstances  in  the  case  which 
render  it  inexpedient  to  inflict  any  punishment,  he  is 
empowered  to  dismiss  the  person  charged  without  proceed- 
ing to  a  conviction  \ 

Dutjf  token  accusedpleads  guilty, — ^When  any  person  is 
charged  before  any  Recorder  or  Police  Magistrate  with 
simjJe  larceny,  rthe  property  alleged  to  have  been  stolen 
exceeding  the  value  of  five  shillings)  or  stealing  from  the 
person,  or  larceny  as  a  clerk  or  servant,  and  the  evidence 
when  the  case  on  the  part  of  the  prosecution  has  been 
completed  is  in  the  opinion  of  the  Recorder  or  Police 
Magistrate  sufficient  to  put  the  person  charged  on  trial  for 
the  offence  with  which  he  is  cluirged,  it  is  the  duty  of  the 
Recorder  or  Police  Magistrate  if  the  case  appear  to  him 
to  be  one  which  may  be  properly  disposed  of  in  a  sum- 
mary way,  to  reduce  the  charge  into  writing  and  to  read  it 
to  the  person,  and  then  ask  him  whether  he  is  guilty  or 
not  of  the  charge.  If  he  say  guilty,  the  Recorder  or 
Police  Magistrate  is  thereupon  to  cause  a  plea  of  guilty  to 
be  entered  upon  the  proceedings,  and  to  convict  him  of 
the  offence  and  commit  him  to  the  Common  Gaol  or  House 
of  Correction,  there  to  be  imprisoned  with  or  without  hard 
labour,  for  any  term  not  exceeding  six  calendar  months.  It 
is,  however,  also  the  duty  of  the  Recorder  or  Police  Mi^s- 
trate  before  he  asks  guilty  or  not  guilty,  to  explain  to  the 

*  20  Yic,  cap.  27,  see.  1.      f  20  Vie.,  eap.  27,  sec.  1. 


person  charged  that  he  is  not  obliged  to  plead  or  answer 
before  him  at  all,  and  that  if  he  do  not  plead  or  answer  he 
will  be  committed  for  trial  in  the  usual  course.  * 

Form  of  Conviction. — When  there  is  a  plea  of  guilty, 
the  conviction  may  be  in  this  form : 

,  To  wit: 

Be  it  remembered  that  on  the day  of in  the  year  of 

Our  Lord ,  at A.  B.,  being  charged  before  me  the  nnder- 

signed ,  of  the  sidd  City,  for  that  he  tiie  said  A.  B.,  &c.,  {etat^ 

ing  the  offence,  the  time  and  place  when  and  where  committed)  and 
pleading  gnilty  to  svch  charge,  he  is  thereupon  conTicted  before 
me  of  the  said  offence ;  and  I  adjndge  him  the  said  A.  B.,  forr  his 

said  offance,  to  be  imprisoned  in  the (and  there  kept  to  hard 

labour)  for  the  space  of 

Gi^en  nnder  my  hand  and  seel,  the  day  and  year  Arat  above 
mentioned,  at  — — —  aforesaid. 

J.  S.  [L.  8.] 

Jurisdiction  when  not  dependent  on  consenl. — ^In  the 
case  of  any  person  charged  within  the  Police  limits  of  any 
city  in  the  Province  with  therein  keeping  or  being  an 
inmate  or  habitual  frequenter  of  any  disorderly  house, 
bouse  of  ill  fame,  or  boarding  house,  the  jurisdiction  of 
the  Recorder  or  Police  Magistrate  is  absolute,  and  not 
made  to  depend  on  the  consent  of  the  party  charged  nor 
is  it  necessary  to  ask  the  party  whether  he  consents  to  be 
tried,  f 

PrtmUgts  of  accusid. — In  every  oaae  of  summary  pro* 
ceedings,  the  accused  is  to  be  allowed  to  make  his  full 
answer  and  defence,  and  to  have  all  witnesses  examined 
and  cross-examined  by  counsel  or  attorney.^ 
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SiMPSOH  V.  Tui  GaiAT  WisTimK  Bailwat  CoKrArr. 
30  FiBt  eh,  H-'Omdnnetiam  qf~-£brm  tdOed  on  roAooy. 

The  plalniUr,  m  oomUble^  wlied  a  honM»  under  a  dbtreaa  munaiit,  and  pnt  hha 
In  the  etalde  of  an  Inn.  The  lione  aaeaned  to  the  road,  and  haTtng  got  vpoo 
the  fUwaj  owing  to  daibctaia  the  otthi  seat  di^  vaa  kDlad  at  ie«e  dMaaoe 
tnaa  the  point  of  interaeetkm. 

Afaf,  that  under  the  20  VI&,  ch.  12,  the  hone  wae  unlawftilly  npon  the  hlghwaj, 
and  haTinc  got  thenee  npon  the  track  the  eenpaay  irere  not  reeponrfhieb  net- 
withetaadtng  the  defect  In  the  aattl»guartte> 

EeUf  aleo^  that  although  the  horte  wae  npon  the  road  without  the  p1aintlff*B  know 
ledgeorpermiaafou;  jethewaonerertheleai  there  unlawfUly,  ftr  the  etatute 


ohlMted  the  plaintiff  io  mreteiU  him  from  heing  there. 
OmtU,  that  the  atatuto  doea  not  take  away  the  right  of  action  in  thoaa 


I  only 


where  the  animal  la  killed  at  the  Tery  point  of  interaeedon. 
amtU^eJbn,  that  the  plaintiff  had  auflkientpiopeiiy  in  the  hone  to  entitle  htan 

tOBue. 
On  appeal  from  the  eonnty  eourt,  the  proeeedlnga  must  be  oerliSed,  and  the  eate 

ed  dewn/er  eargf/muO,  in  the  term  after  deliTeiy  of  Judgment  there. 

Appeal  Arom  Judgments  given  by  the  jadge  of  the  conafy  cettrt 
of  the  ooonty  of  lanootak.  Ist  Upon  a  demarrer.  2&diy.  In  dla- 
nosing  of  a  rale  niai  for  a  new  trial  on  the  law  and  evideaoe,  and 
for  misdireotion,  which  role  was  discharged  with  costs,  and  tha 
verdict  giren  for  the  plaintiff  for  £25  was  idlowed  to  stand. 

Irting,  for  the  appellant     W,  Scelee,  contra. 

In  addition  to  the  oases  referred  to  in  the  jadgment,  the  follow- 
ing were  cited :  WallU  v.  Manchester,  Ac,  R.  W.  Co.,  14  C.  B.  218 ; 
Dovaeton  ▼.  Pajfne,  2  H.  Bl.  627 ;  Cort  r.  The  Ambergate,  &c.,  E. 
W.  Co.,  17  C.  B.  126. 

The  fkots  of  the  case  snfficientlj  appear  in  the  judgment 

BoBiHS<m,  0.  J.,  delivered  the  jadgment  of  the  conrt 


*  20  Vic, 


cap.  27,  sec.  i.    f  22  Vic,  cap.  27,  sec.  2,  sob  see,  1. 
t  20  lOo.,  eap.  27,  see.  8. 
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The  appeal  from  the  jadgment  givea  upon  the  demurrer  the 
court  were  inclinect  to  think  was  not  in  time,  acoordlng  to  the 
statute  (see  Ruttan  y.  Vandiuen,  10  U.  C.  B.  620),  aud  thej  there- 
fore dismissed  the  appeal,  with  costs,  remarking  that  the  failure 
of  the  appeal  from  that  judgment  was  of  no  consequence  as  re- 
garded the  merits  of  the  case,  for  that  the  same  point  that  was 
presented  bj  the  demurrer  came  up  also  upon  the  rule. 

The  fiicts,  as  proved  at  the  trial,  are  thus  stated  by  the  learned 
judge  of  the  county  court  in  his  judgment :  "  The  plaintiff,  as  a 
constable,  seized  the  horse  in  question  for  school  rates,  under  a 
warrant  issued  against  the  personal  property  of  one  Jabes  Wills, 
and  removed  the  animal  to  the  stable  of  a  public  innkeeper,  where 
it  was  secured  in  the  usual  manner,  and  remained  until  the  day  fol- 
lowipg.  On  the  latter  day  it  was  discovered  that  the  animal  was 
gone,  and  the  plaintiff  went  in  search,  and  on  the  next  day  after 
missing  the  horse  his  dead  body  was  found  on  the  defendants' 
railway,  about  one-quarter,  or  one-third  of  a  mile  to  the  westward 
of  the  intersection  of  the  town  line  between  Louth  and  Clinton 
townships,  which  town  line  runs  north  and  south,  and  the  railroad 
east  and  west  Two  legs  of  the  horse  were  broken,  and  the  body 
was  fifteen  or  twenty  feet  from  the  track,  down  a  small  embank- 
ment. 

*'  The  cattle-guards,  at  the  intersection  of  the  town  line  road 
with  the  railroi^,  at  the  east  and  west  sidee  of  the  public  road, 
were  not  sufficient,  particularly  on  the  west  side,  and  cattle  could 
cross  from  the  main  road  to  the  railway  track,  in  consequence  of 
earth  recently  excavated  by  labourers  in  the  work,  which  covered 
the  cattle-guard,  and  made  a  passable  track  for  persons  and  cattle. 
No  foot  track  appeared  of  any  animal  on  tliis  crossing  or  earth 
track,  but  the  marks  of  horses'  feet  were  followed  up  near  to  it. 

'*  The  animal  escaped  from  the  stable  of  the  innkeeper,  and  was 
not  at  large  by  any  act  of  his,  or  of  the  plaintiff,  but  had  broken 
away. 

**  Cattle  and  horses  are  not  allowed  to  run  at  large  in  I^outb, 
but  are  nrohibited  by  municipal  regulations." 

**  In  the  declaration  it  is  not  chaiged  that  the  accident  arose 
firom  any  wilful  misconduct  or  negligence  of  the  defendants  in  driv- 
ing their  railway  train ;  but  the  complaint  is,  that  the  defendants 
neglected  to  comply  with  the  duty  imposed  upon  them  by  the 
statute,  of  fencing  in  their  track,  and  making  proper  cattle-guards 
to  prevent  cattle  straying  from  the  highway  upon  the  railway  track 
at  the  point  of  intersection,  and  that  in  consequence  of  tJbat  omis- 
■ion  the  plalntiff^B  horse  escaped  from  him  **  without  his  permission 
or  default,  and  being  then  lawfully  upon  the  said  highway,  without 
the  plaintiff's  permisBion,  near  to  the  defendants'  rulway  at  the 
point  aforesaid  (t.  e.,  at  the  point  of  intersection),  strayed  and 
escaped  from  the  said  highway  upon  the  line  of  defendants'  rail- 
way off  the  said  crossing  and  point  of  intersection  of  the  railway 
with  the  highway,  and  was,  whilst  on  the  line  of  the  said  railway 
beyond  the  said  point  of  intersection,  run  against  and  over,  and 
killed  by  the  locomotive  and  carriages  of  the  defendants  thenpassr 
ing  on  and  along  the  said  railway." 

The  defendants  pleaded — 1.  Not  guilty. 

2.  That  the  plaintiff  was  not  possessed  of  the  horse. 

8.  That  the  plaintiff's  horse  was  not  at  the  time  lawfully  upon 
the  highway  at  or  near  the  point  of  intersection,  but  was  then  nn- 
lawfhUy  at  large  upon  the  highway  at  the  point  of  intersection, 
and  not  in  charge  of  any  person  to  prevent  his  loitering  and  stop- 
ping upon  the  highway  at  the  point  of  intersection,  contrary  to  the 
provisions  of  the  statote  in  that  behalf — ^namely,  the  20  Vic,  oh. 
12,  sec.  16. 

The  plaintiff  joined  issue  upon  these  pleas. 

It  was  objected  by  the  defendants'  counsel  at  the  trial,  that  the 
plaintiff,  being  merely  in  charge  of  the  horse  as  bailiff,  and  having 
no  interest  in  the  horse,  was  not  the  person  who  should  have  sued 
for  the  injury :  that  Miller,  the  owner  of  the  horse,  should  have 
brought  the  action.  And  the  plaintiff's  coansel  otjeoted,  that  the 
evidence  shewed  that  the  plaintiff  did  not  permii  the  horse  to  be  at 
large  on  the  highway  contrary  to  the  statute,  for  that  the  horse 
got  out  of  the  stable  in  the  inn  without  his  knowledge,  and  without 
any  negligence  on  his  part,  wherefore  he  oontendsd  the  plea  was 
not  proved. 

The  judge  overruled  both  these  olgectiona.  He  said  he  should 
for  (&e  time  determine  that  when  the  statute  20  Yic,  oh,  12,  mo, 


16,  provided  '*  that  no  horses,  &c.,  shall  be  permitted  to  be  at 
large  upon  any  highway,"  it  did  not  merely  mean  that  no  one 
should  designedly  turn  his  horse  loose  upon  a  highway  near  a 
a  railway  crossing,  or  should  knowingly  allow  him  to  go  there ; 
but  that  the  act  made  it  his  duty  to  t^e  care  that  his  horse  should 
not  be  permitted — that  is,  suffered — to  get  upon  the  highway. 
And  as  to  the  plaintiff's  right  to  bring  the  action,  he  considered 
that  the  horse  being  by  the  plaintiff's  seisnreof  him  in  his  custody 
and  possession,  he  had  a  special  proper^  in  him  sufficient  to  en- 
title him  to  sue. 

The  learned  judge  of  the  the  county  court,  ifr.  CampbtU,  then« 
in  an  elaborate  judgment,  which  is  before  us,  took  a  view  of  the 
case  upon  the  merits ;  and,  with  a  degree  of  care  and  ability  which 
entitles  his  opinion  to  much  weight,  reviewed  the  many  cases  which 
have  been  decided  in  England,  and  in  this  country,  arising  out  of 
injuries  received  by  horses  or  cattle  upon  railways ;  and  Us  ex- 
amination of  the  several  decisions  brought  him  to  the  conclusion* 
that,  unless  they  were  protected  by  the  recent  statute  20  Vic,  12, 
sec.  16,  the  defendants,  under  the  circumstances  of  the  case,  moat 
clearly  be  liable,  on  the  principle  affirmed  in  the  Bnglish  case  of 
FawceU  t.  The  York  and  North  Midland  E.  W.  Co.  (16  Q.  B.  610), 
and  acted  upon  in  several  cases  in  our  courts ;  namely  that  the  de- 
fendants not  having  fenced  in  their  track  from  the  highway,  and 
not  having  constructed  proper  cattle-guards  at  the  crossing,  the 
horse  was  on  the  road  lawfully  as  against  the  company,  and  escaped 
thence  in  consequence  of  their  neglect  of  the  duty  which  the  lav 
had  imposed  upon  them. 

He  considered,  therefore,  that  the  only  question  be  had  to  de- 
termine was  whether  the  statute  placed  the  defendants  in  any  better 
situation,  and  he  held  that  the  16th  clause  of  the  statute  would  not 
protect  them,  because  it  applied  only  to  cases  where  the  cattle, 
&c.,  are  killed  at  the  point  of  intereeetion.  This  was  the  view  he 
took  of  the  effect  of  the  statute,  having  only  its  language  to  guide 
him,  for  it  is  a  peculiar  provision  in  our  Railway  Act,  and  no  de- 
cision had  yet  taken  place  on  it ;  and  taking  such  view  he  deter- 
mined that  the  defndants  were  liable,  and  he  sustained  the  verdict 

We  believe  the  learned  judge  war  correct  in  supposing  that  the 
question  he  had  to  deal  with  ves  a  new  one,  though  the  same  point 
as  to  the  effect  of  the  late  statute  20  Vic,  oh.  12,  in  oases  of  this 
kind  had  been  presented  to  us  in  the  case  of  Ferri*  t.  Tho  Grand 
Trunk  Rttilmay  Company^  in  thia  court,  which  was  argaed  in  the 
same  term,  and  in  wUch  we  have  given  jadgment  against  the  plain- 
tiff'Sy  and  for  reasons  which  equally  apply  in  the  present  case. 

We  do  not  take  the  question  to  be  merely  whether  the  statute  20 
Vie.,  12,  sec  16,  deprives  the  plaintiff  of  his  right  of  action  by 
tdiiese  words,  **  And  no  person,  any  of  whose  eattle  so  at  laiige  shall 
be  killed  by  any  train  at  such  point  of  intersection,  shall  have  any 
action  against  any  railway  Company  in  respect  to  the  same  being 
so  killed."  'It  is  neeeisaiy,  we  think,  to  look  farther.  The  whole 
ot^t  of  the  act  was  to  secure  the  public  as  mnoh  as  possible 
against  aooidents  that  might  happen  to  Bailway  trains  from  eol- 
lision  or  otherwise  It  ooold  be  of  no  consequence  in  a  case  ^ke 
the  present,  if  the  train  had  been  thrown  off  the  track  by  meeting 
the  plaintiff's  horse,  whether  the  animal  was  met  upon  the  track 
at  the  point  of  intersection  or  elsewhere  upon  the  line  The  legis* 
lature,  when  they  were  passing  the  act,  were  no  doubt  aware  Uial 
at  every  interseetion  of  a.  highway  with  a  railway  track  there 
would  be  oaUle  guards,  because  the  law  had  provided  fbr  thnt,  and 
they  would  naturally  infer  that  if  an  animal  getting  on  a  railway 
from  a  highway  should  be  eanght  by  a  train,  it  would  be  upon  the 
road  at  the  point  of  intersection ;  and  we  dare  say  they  used  the 
words  which  we  liave  just  quoted  Arom  the  act,  meaning  no  more 
by  them  than  this — that  if  any  animal  shall  be  permitted  to  be  at 
Lwge  upon  a  highway  near  a  railway  orossing,  and  not  being  in 
charge  of  any  person,  shall  get  from  the  road  upon  the  railway 
at  a  crossing,  and  be  killed,  the  owner  shall  have  no  action.  On 
the  other  hud  the  language  of  the  clause  in  this  part  is  perfectly 
plain  and  explicit,  so  much  so  that  we  do  not  think  it  can  be  said 
to  take  away  the  right  of  action  in  terms,  except  in  the  case  where 
the  animal  is  killed  at  the  point  of  intersection. 

But  that,  it  seems  to  us»  is  not  the  whole  question,  for  still  the 
statute  has  the  effect  of  making  it  unlawful  for  cattle  to  be  per- 
mitted to  be  at  large  upon  any  highway  within  half  a  mile  of  the 
intersection  of  raoh  h^hway  with  a  riulway  or  gr^e,  unless  tft? 
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same  shall  be  in  charge  of  some  person.  Against  that  the  prohibi- 
tion is  positive,  and  we  agree  with  the  learned  judge  that  the  word 
**  permitted  **  as  nsed  in  the  act,  does  not  mean  that  the  owner  of 
the  animal  shall  not  rolnntarily  and  designedly  permit  it  to 
be  on  the  highway,  but  that  at  his  peril  it  must  not  be  permitted 
to  be  there  under  suoh  circumstances.  It  makes  no  difference 
that  this  plaintiff,  who  sues  as  haying  a  special  property  in  the 
horse,  haying  charge  of  him  at  the  time,  did  not  turn  him  out  on 
the  road,  or  let  him  out  of  the  stable,  intentionally  or  carelessly, 
for  he  was  bound  to  take  care  that  the  horse  shouid  not  be  suffer- 
ed to  get  upon  the  highway  near  a  railway  crossing — in  other 
words,  it  was  his  duty  io  prevent  it  for  the  safety  of  persons  trayel- 
llng  along  the  line. 

Then  the  statute,  it  is  to  be  considered,  amounts  to  a  direct  and 
positiye  prohibition  against  any  such  animal  being  found  upon  a 
road  in  such  a  situation  without  some  one  being  in  charge  of  him, 
and  the  plaintiff's  horse  clearly  Tiolated  that  prohibition,  for  he 
got  from  the  road  upon  the  railway  at  the  crossing.  Haying  so 
got  upon  the  railway  he  was  there  unlawfully,  and  his  owner  must 
take  the  consequences  of  any  accident  that  happened  to  him  from 
the  moyement  of  the  trains,  where  no  wilful  misconduct  or  negli- 
gence in  managing  the  trains  is  complained  of. 

There  is  no  room  in  this  case  for  such  doubts  as  were  expressed 
by  the  judges  in  Faweett  v.  The  York  and  North  Midland  R.  W. 
Company  (16  Q.  B.  610),  as  to  whether  the  animal  was  or  was  not 
lawfully  upon  the  highway  f^om  whence  he  got  upon  the  ridlway. 

If  this  horse  had  wandered  flrom  the  road  into  an  adjoining  farm, 
and  had  got  from  thence  upon  the  railway  for  want  of  a  sufficient 
fence  between  the  track  and  that  farm  (such  farm  not  belonging 
to  the  owner  of  the  horse),  his  owner  would  haye  been  disabled 
from  reooyering,  because  the  company  would  be  entitled  to  say  to 
him,  **  It  is  no  excuse  for  you  that  we  haye  no  fence  between  our 
railway  and  that  other  man's  farm.  Such  a  fence  would  be  re- 
quired for  keeping  in  his  cattle,  but  was  not  necessary  for  protect- 
ing your  horse  at  that  point  of  our  line,  for  he  had  no  business  to 
be  where  he  was."  It  can  be  no  stronger  reason  in  support  of  the 
plaintiff's  right  to  recoyer  (to  say  the  least),  that  if  the  company 
had  had  a  perfect  cattle-guard  that  could  not  haye  been  passed, 
his  horse  could  not  haye  been  killed  just  where  he  was,  though  he 
might  haye  been  killed  at  the  point  of  intersection,  if  being  left  to 
his  own  guidance  he  had  not  oontinued  to  wander  along  the  high- 
way instead  of  taking  to  the  railway  track. 

On  the  part  of  the  defendants  it  may  be  urged  that  the  cattle- 
guard  was  not  ukade  specially  to  confine  the  plaintiff's  horses  or 
eattle,  but  to  keep  the  railway  clear  from  any  animal  that  might 
be  passing  lawfully  or  unlawftilly  along  the  road  which  crosses  it: 
that  the  plaintiff's  horse  was  unlawftilly  on  the  road,  and  must 
therefore  haye  been  unlawfully  on  the  r^way  track,  haying  gone 
upon  it  from  the  soad.  He  had  no  business  on  any  part  of  the  track 
more  than  any  person  would  haye  to  go  into  his  neighbour's  yard 
because  he  sees  the  gate  open,  and  the  horse  being  on  the  rail- 
way, was  not  excused  by  any  defect  in  the  cattle-guwds  of  which 
the  plaintiff  had  a  right  to  oomplain  more  than  the  rest  of  the  public 

The  transgression  of  the  law,  which  brought  the  horse  to  the 
point  of  Intersection,  was  not  done  away  with  by  his  haying  passed 
the  cattle-guard,  if  Uie  eyidenoe  had  been  clear  to  shew  that  he  did 
io ;  that  only  enabled  him  to  get  further  upon  the  road.  If  the  horse 
had  crossed  from  the  plaintiff's  field  to  tibe  railway  for  want  of  a 
fenoe  which  the  Company  was  bound  to  keep  up  between  themselyes 
and  the  plaintiff,  then  it  might  haye  been  held  that  the  horse  was 
lawfully  on  the  railway  track  as  regarded  the  Company.  But  being 
first  unlawfully  in  the  road  within  half-a-mile  of  the  crossing,  where 
he  had  no  right  to  be  unattended,  he  got  from  that  road  to  the 
Company's  railway ;  and  upon  the  principles  of  the  common  law,  as 
laid  down  in  the  case  of  RiekHU  t.  The  JBaat  and  Weet  India  JDoeke, 
^e.,  R.  W.  Co.  (12  C.  B.  160),  it  could  be  no  exouse  to  his  owner, 
that  if  there  had  been  a  good  oattle-guard,  the  horse  could  not 
haye  advanced  to  that  part  of  the  railway  on  which  he  happened 
to  be  killed.  As  was  said  in  that  judgment,  '*  No  man  can  be 
bound  to  repair  for  the  benefit  of  those  who  haye  no  right" 

In  the  circumstances  of  this  case,  it  appears  to  us  that  the  lan- 
guage of  the  court  in  Sharod  y.  The  London  and  North  Weatem 
Railway  Company  (4  Ex.  680)  is  precisely  applicable.  In  the  lat- 
^r  part  of  Baron  Parke's  judgment  he  thus  states  the  principle, 


**  If  in  the  present  case  the  plaintiff's  cattle  had  aright  to  he  on  tht 
railway,  the  plaintiff  has  a  remedy,  by  an  action  on  the  case 
against  the  Company  for  causing  the  engine  to  be  driyen  in  such 
a  way  as  to  injure  that  right*  *  If  the  cattle  were  altogether 
wrong-doers,  there  has  been  no  neglect  or  misconduct  for  which 
the  defendants  are  responsible.  If  the  cattle  had  an  excuse  for 
being  there,  as  if  they  had  escaped  through  defect  of  fences  which 
the  Company  should  haye  kept  up,  the  eattle  were  not  wrong-doers ; 
they  had  a  right  to  be  there ;  and  their  damage  is  a  consequent 
damage  from  the  wrong  of  the  defendants  in  letting  th^  fences 
be  incomplete  or  out  of  repair,  and  may  be  recovered  accordingly 
in  an  action  on  the  case." 

If  this  was  correctly  said,  then,  mutatis  mutandia^  it  determines 
the  present  case.  If  the  horse  was  lawfiilly  on  the  road  at  the 
point  of  intersection,  and  had  strayed  from  there  upon  the  rail- 
way because  the  oattie-guard  was  defectiye,  his  owner  would  have 
been  in  as  fayourable  a  position  as  be  would  have  been  if  his  horse 
had  escaped  from  his  own  field  upon  the  railway  track  for  want 
of  a  fence  between  such  field  and  the  railway  whioh  it  was  the  duty 
of  the  Company  to  keep  up ;  but  being  in  the  road,  and  unattended 
at  the  point  of  intersection,  in  direct  violation  of  an  act  of  Parlia- 
ment, and  straying  from  thence  upon  the  railway  over  the  insuffi- 
cient cattle-guard,  his  owner  is  in  no  more  favourable  position  than 
he  would  have  been  if  the  horse  had  broken  into  his  neighbour's 
farm  and  had  wandered  from  thence  upon  the  railway  by  reason 
of  there  being  no  fence  kept  up  by  the  Company  between  their 
track  and  that  neighbour's  farm. 

For  all  that  it  appears  the  railway  was  well  hiolosed  firom  the 
adjacent  lands.  It  is  dear  that  the  horse  strayed  on  the  track 
from  the  highway,  where  he  had  no  right  to  be,  and  he  oould  not 
have  been  on  the  track  at  all  if  he  had  not  been  first  in  the  high- 
way, contrary  to  the  act  of  parliament 

We  are  of  opinion,  therefore,  that  the  plaintiff  has  no  right  of 
action,  not  because  the  express  words  of  the  16th  clause  extend  to 
this  case,  where  it  says  that  the  owner  of  an  animal  killed  at 
the  point  of  intersection  shall  not  under  such  circumstances  have 
an  action,  but  because  upon  the  principles  of  the  common  law  that 
consequence  follows,  en  account  of  the  horse  having  got  upon  the 
railway  firom  a  place  where  he  had  no  right  to  be,  and  had  there- 
fore no  excuse  for  being  on  the  railway  at  any  point,  and  was  as 
wrongfrilly  there  on  one  side  of  the  cattle-guard  as  he  would  have 
been  upon  the  other. 

In  our  opinion,  therefore,  the  judgment  should  be  reversed,  and 
a  new  trial  granted  without  costs. 

Judgment  below  reversed. 


Thb  MuirioiPALmr  or  trb  Towhsbip  or  Sabkia  t.  Ths  G&sat 

Wbstben  Railway  Compakt. 
Ii^wry  to  Htghwaf—Aetion  hy  Mmte^^tUMty—Pkadinff, 

The  pUntMb,  a  township  anmlelnJity,  In  their  dedaratSon  alleged  that  thej 
were  proprietora  of  a  eertain  pnbito  rciad  between  thefinirth  and  flfth  conoenioiit 
of  said  townehlp,  and  oompiained  that  the  delbndante,  in  eonstmcting  their 
railway,  eo  nesUgantlj  and  uaakilfaljf  made  certain  draini  that  great  iojury 
wae  thereby  ooeeakmed  to  the  plainttra*  said  road,  and  they  were  compelled  to 
expend  large  some  of  money  in  repairing  the  sama. 

BeUgqod,  on  damnrrer,  as  ahowing  a  special  injury  to  the  plaintift  nflicient  to 
snataln  the  action;  for  though  as  a  mtmioipeflty  they  were  not  proprietors  of 
the  road,  yet  it  might  hare  been  pord^ased  by  them  from  some  Joint  atock  eomr 
pany,  or  otherwise. 

The  declaration  alleged  that  the  plaintiffs  were  the  proprietors 
of  a  public  road  and  highway,  in  the  township  of  Samia,  in  the 
County  of  Lambton,  and  situate  between  the  fourth  and  fifth  con- 
cessions of  the  said  township,  and  passing  from  the  eastward  to  the 
westward,  between  the  said  concesdions  ;  and  that  the  defendants 
were  the  proprietors  of  a  certain  railway,  called  the  Oreat  Western 
Railway,  situate  and  extending  also  from  the  eastward  to  the  west- 
ward, across,  the  said  township,  to  the  south  of  the  said  road  of 
the  plaintiffs :  that  there  was  a  certain  drain  or  water-course  along 
the  south  side  of  the  said  railway,  which  was  filled  and  supplied 
with  water  from  the  adjoining  swamps :  that  there  was  a  certain 
other  drain  or  water-course  made  by  the  plaintifis  along  and  near 
the  south  side  of  the  said  road  of  the  plaintiffs,  by  means  of  which 
the  said  road  was,  and  of  right  should  have  continued  to  be  drain- 
ed, and  rendered  ftree  of  stagnant  water :  that  there  was  certain 
swamps  or  pieces  of  land  covered  and  overflowed  with  water' be- 
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tweea  the  said  road  of  the  plaintiffs  and  said  railway  of  the  de- 
fendants, the  water  whereof  had  always  remained  and  flowed  in 
and  through  said  swamps,  without  overflowing  or  ii\juring  in  any 
way  the  said  road  of  the  plaintiffs,  or  any  part  thereof,  &o.  Yet 
the  defendants,  well  knowing,  &o.,  and  contriving,  &c.,  malioioas- 
ly,  unlawfully,  negligently  and  unskilfully,  mi^e  and  caused  to 
be  made  certain  other  drains  and  water-courses,  out  of  and  from 
the  said  drain  lying  alongside  the  said  railway  as  aforesaid,  and 
out,  extended,  and  opened  the  same,  and  still  keep  the  same  open, 
through  and  across  the  swamps  and  lands  overflowed  with  water 
last  aforesaid,  and  until  they  reached  the  said  drain  of  the  plain- 
tiffs, and  joined  and  intersected  the  same,  and  by  and  through  the 
said  drains  so  made  by  the  defendants  as  last  aforesaid,  large 
quantities  of  water,  which  before  then  had  flowed  in  the  said 
drain  of  the  defendants  alongside  the  said  railway,  wore  caused  to 
run  into  the  said  drain  of  the  plaintiffs ;  and  also,  and  by  means 
of  the  said  drains  of  the  defencUmts,  the  waters  of  ^e  said  swamps 
were  diverted  and  carried  from,  and  prevented  from  running  and 
flowing  in  their  natural  courses,  as  they  otherwise  would  have 
done,  and  were  carried  into  the  said  drain  or  water-course  of  the 
plaintiffs,  so  that  the  waters  in  the  said  last  mentioned  drain  were 
raised,  and  by  the  means  aforesaid  caused  to  overflow  the  said 
road  of  the  pliuntiffs  for  a  long  space  of  time,  and  by  reason  of  the 
waters  so  brought  down  and  discharged  by  the  said  drains  of  the 
defendants,  the  said  road  of  the  plaintiffs  was  rendered  wet  and 
soft,  and  unflt  for  travel,  and  was  greatly  injured ;  and  the  plain- 
tiffs were  compelled  to  expend,  and  necessarily  expended  large 
,  sums  of  money  in  repairing  the  said  road,  and  repairing  the  in- 
juries whieh  had  been  done  thereto,  and  in  rendering  the  said  road 
fit  to  be  used  and  travelled  upon  as  a  highway,  as  it  before  had 
been  used  and  travelled  upon ;  and  also  were  compelled  to  expend 
a  large  sum  of  money  in  enlarging  their  said  drain,  in  order  to 
carry  off  the  water  so  discharged  upon  their  sidd  road  by  the  said 
drains  of  the  defendants  as  aforesaid,  and  in  order  to  preserve  the 
Bald  road  from  being  injured  by  the  said  water  so  discharged,  and 
to  prevent  the  said  water  from  coming  and  continuing  upon  the 
said  road. 

The  defendants  demurred,  assigning  for  oauses  of  demurrer : 

1.  That  the  plaintiffs  show  no  special  injury  to  themselves,  apart 
from  the  Injury  te  tbe  public  in  general. 

2  That  the  cause  of  action  stated  is  the  subject  of  an  indict- 
ment only,  and  not  of  an  action  of  damages. 

Connor^  Q.  C,  for  the  demurrer,  cited  Streetsvtlle  Plank  Bead 
Co.  V.  Hamilton  and  Toronto  R.  W.  Co.,  18  U.  C.  R.  600. 

Frinee  contra,  cited  16  Vic,  ch.  190,  sec.  26. 

BoBxssoN,  C.  J. — ^I  do  not  find  any  such  provision  in  our  statutes 
respecting  doacession  lines  or  other  public  allowances  for  roads  in 
townships,  as  is  eontuned  in  the  statute  18  &  14  Vic.  cap.  15, 
respecting  public  roads  within  cities  and  incorporated  towns:  that 
is,  vesting  the  roads  in  ^e  munioipality,  and  making  it  their  duty 
to  keep  them  in  repair,  and  providing  a  remedy  for  the  neglect  of 
that  duty. 

The  only  objection  taken  to  the  declaration  by  the  defendants  is, 
that  the  injury  complained  of  is  of  such  a  nature  that  the  only 
remedy  is  by  indictment  for  nuisance,  for  that  the  plaintiffs  show 
BO  special  damage  accruing  to  them  in  a  particular  manner,  which 
should  give  them  a  greater  right  to  sue  in  a  civil  action,  than  all 
persona  having  occasion  to  use  the  road  would  have.  I  think  that 
objection  to  the  declaration  does  not  lie,  for  that  the  plaintiffs  do 
show  a  peeuliar  damage  to  them  from  the  injury  complained  of, 
for  they  allege  the  road  to  be  their  own,  and  tiiat  they  were  com- 
pelled to  expend  large  sums  of  money  in  order  to  repair  the  road 
and  secure  it  against  further  injury  from  the  water,  which  they 
say  the  defendants  brought  upon  their  road  from  the  wrongful, 
negligent,  and  unskilful  manner  in  which  the  defendants  con- 
structed their  railway. 

That  certainly  is  a  damage  sustained  by  the  plaintiffs  in  parti- 
ealar,  and  not  in  common  with  all  the  other  inhabitants  of  the 
county. 

The  plaintiffs  aver  the  road  to  be  theirs,  and  that  they  were 
obliged  to  make  the  repairs  spoken  of.  All  this  they  would  have 
to  prove  upon  the  trial;  that  is,  if  the  defendants  chose  to  traverse 
their  statements. 

If  we  could  say  that  the  averments  could  not  be  true,  then  of 


course  the  declaration  would  be  bad  on  demurrer ;  but  we  cannot 
hold  that  the  plaintiffs'  statement  is  on  the  face  of  it  untrue,  (or 
we  cannot  tell  that  the  road  spoken  ef  may  not  be  one  of  those 
roads  made  under  the  Joint  Stock  Road  Company  Act,  16  Vic  cap. 
190,  or  the  previous  statutes,  and  now  owned  by  the  municipality 
of  Samia,  in  which  case  the  municipality  would  be'bound  to  keep 
it  in  repair ;  and  so  they  have  suffered  a  special  damage,  if  the 
defendants  have,  by  their  misconduct  in  acting  upon  the  powers 
given  by  their  charter,  occasioned  unnecessarily  the  ii^ury  com- 
plained of. 

Judgment  must,  I  think,  be  given  for  the  plaintiffs,  but  the 
defendants  may  amend  by  pleading  within  a  fortnight  on  payment 
of  costs. 

MoLsAN,  J. — ^The  plaintiffs  complain  of  an  injury  to  a  road,  of 
which  they  are  proprietore  ;  and  if  they  are  in  fact  the  proprietor 
of  the  road,  they  certainly  in  their  declaration  show  a  good  cause 
of  action.  We  cannot  assume  that  they  are  not  proprietors,  though 
we  are  aware  that  the  municipal  corporations  are  not  proprietors 
of  the  several  roads  which  they  are  bound  to  repair  and  keep  in 
order.  The  road  stated  in  the  declaration,  for  aught  we  can  at 
present  know  about  it,  may  be  a  plank  or  maoadamixed  road,  made 
by  a  joint  stock  company,  and  since  purchased  by  the  municipality. 
In  such  a  case  I  incline  to  think  that  the  municipality  could  sue 
for  any  ii^ury  as  the  proprietors  of  the  road,  in  the  same  manner 
and  to  the  same  extent  as  the  company  by  which  the  road  was 
originally  constructed. 

If  the  road  is  in  fact  ah  ordinary  road  on  the  concession  line 
between  two  concessions,  and  the  plaintiffs  have  no  interest  in  it  in 
any  other  way  than  as  representing  the  township,  and  exercising  a 
general  superintendence  over  the  public  roads,  the  defendants  can 
put  in  issue  the  right  of  property  of  the  plaintiffs,  and  prevent  their 
recovery.  At  present  I  think  the  declaration  discloses  a  good  cause 
of  action,  and  that  the  plaintiffs  are  entitied  to  judgment. 

BtTBNs,  J.,  having  been  absent  during  the  argument,  gave  no 
judgment. 

Judgment  for  plaintiffs  on  demurrer. 


Standlst  ahd  Thi  Municipality  or  Yisp&a  ahd  Sunnidali. 

Bjf^aw-^DdayS^^ual  to  quoth, 

Vpoa  an  application  to  quash  a  by-law  Mtabtlahing  a  road,  where  two  yean  had 
been  allowed  to  elapse,  and  money  had  been  expended  under  it,  the  ot^eetlons 
not  being  clearly  establiehed ,  the  eoort  reftiied  to  interflbf*. 

Qucane,  aa  to  the  power  of  tlie  court  to  qoaih  for  olyections  not  appearing  on  the 
fiMe  of  the  by-law. 

D*Aarey  Boulton  obtained  a  rule  on  the  municipality  of  Vespra 
and  Sunnidale,  to  show  cause  why  their  by-law  No.  87  should  not 
be  quashed.  Firstly,  because,  the  said  by-law  being  passed  for  the 
establishment  of  a  road  in  the  township  of  Sunnidale,  no  notice  was 
given  of  the  intention  to  pass  it,  by  posting  up  notices  to  that  effect, 
as  the  statute  requires ;  secondly,  because  the  road  passes  through 
the  orchard  and  barn-yard  of  the  applicant,  which  is  contrary  to 
law. 

The  by-law  was  passed  on  the  26th  of  July,  1856,  and  it  laid  out 
the  road  established  by  it,  by  courses  and  distances,  definitely  and 
precisely. 

Read  showed  cause,  and  cited  Lafferty  and  The  Municipal  Coun- 
eU  of  Wentworth  and  Halton,  8  (7.  G.  R.  282. 

BotUton,  contra,  cited  Dennit  v.  Baghet  et  al,  8  IT.  0.  R.  i44 ; 
Hodgson  and  The  Municipal  Council  of  Tork,  ^c,  13  (7.  C.  R.  268. 

Robinson,  G.  J.,  delivered  the  judgment  of  the  court. 

We  have  read  the  affidavits  filed  on  both  sides.  There  is  nothing 
wrong  on  the  face  of  the  by-law.  Looking  at  it,  therefore,  with- 
out the  aid  of  any  extrinsic  information,  we  cannot  say  that  it  is 
either  wholly  or  in  part  illegal,  and  therefore  subject  to  be  quashed 
by  this  court  under  any  power  expressly  given  to  us  by  the  municipal 
acts.  But  the  applicant  complains  tiiat  it  is  nevertheless  illegal, 
by  reason  of  something  extrinsic  and  not  appearing  on  the  face  of 
the  by-law. 

It  was  passed,  he  alleges,  without  the  requisite  notice  being 
given  of  the  intention  to  pass  it,  and  moreover  it  runs  through  his 
orchard  and  barn-yard.  He  must  have  known  both  those  objec- 
tions at  the  time,  yet  he  has  allowed  two  years  to  pass  without 
I  complaining,  and  in  the  mean  time  expense  has  been  incurred  by 
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the  council  and  bj  indlvidnals  in  opening  the  rond  eatabllBhed  by 
the  by-law. 

Aa  to  the  notice,  it  is  sworn  by  many  persons,  and  not  denied  by 
hioasetf,  that  he  knew  well  of  the  application,  and  was  present  in 
the  eoanoil  when  the  measare  was  discussed,  and  the  by-law  in 
progress,  and  that  he  was  heard  npon  it.  There  is  proof,  more- 
over, that  notice  as  required  by  law  was  giren;  and  what  is 
stronger  than  all  against  his  application,  that  he  was  himself  one 
of  the  applicants  for  the  very  line  of  road  as  it  has  been  estab- 
lished, signed  the  petition  for  it,  and  pointed  out  to  the  sanreyor 
the  course  which  he  desired  it  to  take  in  passing  through  his  land, 
which  course  the  suireyor  adopted.  That  also  puts  an  end  to  all 
pretence  of  complaint  on  his  part  as  to  the  road  passing  through 
his  orchard  or  bam-yard,for  though  that  could  not  be  done  against 
his  will,  it  clearly  could  be  done  with  his  consent  It  seems  also 
that  so  far  as  the  orchard  is  concerned,  there  was  none  there  when 
the  road  was  surreyed.  It  may  be,  as  the  complainant  asserts, 
that  he  gave  his  consent  as  he  did  under  the  expectation  that  there 
would  be  a  railway  station  fixed  at  a  certain  point,  which  the  pro- 
posed road  would  have  led  to,  and  that  this  would  hare  made  it  a 
Tery  desirable  road  for  him ;  but  that  this  expectation  has  been 
disappointed,  and  the  railway  station  placed  elsewhere. 

The  coundl  or  the  surreyor  had  nothing  to  do  with  his  reasons 
for  assenting ;  and  if  he  has  been  disappointed  in  that  respect*  his 
case  is  not  an  uncommon  one. 

It  cannot  be  SMd,  after  reading  all  the  papers  before  us,  that 
his  consent  was  given  upon  any  condiUon  expressed  by  him.  There 
are  several  circumstances  in  this  case  which  would  prevent  our 
quashing  this  by-law  upon  a  summary  application,  supposing  oar 
power  to  do  so  on  any  such  ground  as  is  assigned  in  this  case  to  be 
without  question,  which  we  do  not  say  it  is.  If  no  legal  notice  was 
given  of  the  by-law,  or  if  the  road  was  laid  out  through  the  com- 
plainant's barn-yard  or  orchard  contrary  to  his  will,  and  if  these 
facts,  or  either  of  them,  make  the  by-law  void,  the  complainant 
can  urge  that  in  his  defeoce  against  the  indictment  for  nuisance  in 
stopping  up  this  road*  which  it  seemrhaa  been  preferred  against 
him. 

•    We  discharge  the  rale,  with  costs,  to  be  paid  by  the  applicant. 

Rule  " 


CoHMiECiAL  Bank  t.  Jabtib  it  al. 

Practice — Attachment  qf  debts — Sent, 

Rant  to  beeome  dm  mt  ft  fator*  tin*  it  not  m  d«bt  do*  or  aficralDS  dvt  wltbiii  tte 
nmning  of  wc  104  C.  L.  P.  Act,  1856,  to  thftt  It  otn  be  attachad  to  nUiaty  • 
JndsiiMDt  Mth  Pobrasry,  186e. 

The  plaintiffs  in  this  case  applied  for  the  nsual  order  ta  attack 
debts  due  or  accruing  due  from  Messrs.  WatBon  &  Hestie  to  Jar- 
vis  one  of  the  defendants,  on  an  affidavit  made  by  their  attor- 
ney, stating  that  Judgment  bad  been  recovered  and  was  still 
unsatisfied  ;  and  that  Messrs.  Watson  &  Hestie  were  tenants  of 
the  said  Jarvis  of  a  store  in  the  town  of  Stratford,  at  the  annual 
rent  of  $600 ;  that  the  rent  had  been  paid  up  to  the  month  of  May 
next  and  no  longer,  and  that  after  that  time  it  would  be  payable 
to  Jarvis  as  aforesaid. 

Bbapir,  C.  J.  C.  P.,— Refused  the  order  on  the  grovnd  that 
no  rent  was  shewn  to  be  overdue,  and  that  any  f^tnre  rent  might 
never  become  due  to  Jarvis,  and  therefore  was  not  a  debt  aoerning 
due  within  the  meaning  of  C.  L.  P.  Act,  1856,  sec.  194. 

Order  refused. 


CHAMBERS. 
(Seportei  bf  C  JL  Brvubii,  Bm|.,  BurHtleh^LtKW,) 

COMMIBOXAI.  BaUK  V.   WXLLL41IS. 

JPraetic0~^Aitaehmmt  of  cti&te— il«s^>MMfite. 

▲  dabtdaaloajQdgmaiitdflMorwboladasd  oHinotba  sttaefaad  iMIlMrattVTiv 
loc  the  JndfiMnt  against  hia  paraonsl  Tayraaaatittfaa. 

9ik— Oui  a  debt  be  attarhml  la  tba  hftDdaofan  aaaifMa  Itar  thamjnMstof  daMs, 
prior  to  a  divided  haTing  baon  daclarad  bj  such  aatgnee. 

2etk  January,  1859. 

JSnfflith  applied  for  the  usual  garnishee  order  in  this  case, 
against  one  John  Young,  on  an  affidavit  of  the  plaintiff's  attorney, 
first, — stating  the  recovering  of  the  judgment,  the  amount  due 
thereon  and  that  the  defendant  had  died  while  the  writ  of  execu- 
tion was  in  the  sheriff's  hands.  2nd,  that  he  was  told  by  the 
defimdant  in  his  lifetime,  that  he  (the  defendant)  had  a  claim 
against  the  firm  of  Knight  k  CSo.,  which  firm  sometime  since  made 
an  assignment  of  their  estate  for  the  benefit  of  their  creditors,  to 
John  Tonng,  Esq.,  of  Hamilton.  8rd,  That  he  was  informed  that 
the  said  defendant  came  into  the  assignment  as  creditor  for  the 
sum  of  £164  18s.  5d.,  and  that  his  dividend  has  not  yet  been 
declared,  but  Mr.  Tonng  expects  when  it  is,  the  amount  wiU  be 
12s.  fid.  in  the  pound. 

There  was  also  evidence  that  the  defendant  had  died  intestate, 
and  that  no  letters  of  administration  had  been  taken  out. 

DsAPStt,  0.  J.  C  .?.,'Refused  the  order  on  the  ground  that 
the  defendant  being  dead,  there  were  no  parties  to  the  suit  as 
against  whom  this  judgment  could  be  attached,  and  doubted  the 
practicability  of  attaching  such  a  claim  at  all  before  the  assignee 
had  regularly  declared  a  dividend,  and  referred  to  Bayard  v.  Sim- 
mons, 6  E.  &  B.  69 ;  Jones  t.  Thompson,  4  Jur.  p.  388  ;  Power  v. 
Botter,  4  Jur.  p.  614. 

Order  reftised. 


CHANCEEY. 
(nep»rUd  fty  Thomas  Rooonra,  Baq.,  VLB^  AnrMeiHi^Ztfw.) 

Maodovakd  ▼.  Maodokal]>. 

Writ  qf  ^e  JEMOf— JMnony— PWftf(f  <mt  ^juritiidim    Domicae. 

Tho  Writ  of  Ne  Bnat  gmntad  after  flllng  m  bill  In  an  alimony  anit,  ramaln^  in 
Ibroe  after  deerae;  and  it  lano  oHeetkra  that  the  wift  re«ld«aootorthe  Jariadl»> 
'  ikm,aa  daring  oovertora  the  donieUa  of  the  bnabandiathadomlcllaoftiMVifei. 
'  "  »thJani»r7,1858. 

In  this  ease  the  Bill  was  filed  by  a  married  woman  for  alimony. 
The  parties  were  married  in  Nova  Scotia  in  1860— the  defsndant 
being  then  under  age.  Shortly  afterwards  he  leftfher  and  went 
to  Scotland,  from  whence  he  came  to  Upper  Canada ;  and  she  re- 
moved to  Lower  Canada  where  she  still  reddes.  The  Bill  was 
filed  in  October,  1868,  and  a  writ  of  ne  extai  for  £10C0  bail  ob« 
tained;  and  on  the  21st  ]>eoembet»  1868,  a e^NDoesit  decree  for 
permanent  alimony  was  made. 

Strong  now  moved  to  diseharge  Hm  writ.  The  statute  aiitk<H 
rises  the  Court  to  exercise  a  discretion  which  before  it  could  not : 
on  filing  a  bill  for  alimony  to  issue  a  writ  of  ne  easeat^  nntil  deeree, 
and  by  the  same  Act  the  decree  binds  the  same  as  a  judgment.  It 
was  not  the  intention  of  the  statute  to  eontinue  the  writ  after  th« 
decree.  On  another  ground,  the  writ  should  not  eontamia,  the 
Plaintiff  resided  without  the  jorlsdietioik  of  this  Oourt,  and  should 
have  applied  to  the  Court  within  whose  i«risdletioB  she  resided,  or 
where  the  marriage  took  place.  Daniel's  Ch.  Pr.  (l*^  ed.,)  1284. 
Smith's  Ch.  Pr.  768 ;  Atkim^  ▼.  ZeonoM,  8  Bro.  C.  0.  218 ;  Bgit 
V.  WkUfie^  19  Tes.  842;  AmM  t.  NetktnoU,  2.R.  k.  MyL,  460. 

Blake^  contra.  The  original  ground  of  the  issue  of  the  writ  was 
that  of  custom,  Beames  on  Ne  JEzeat  26.  Here,  however,  there 
is  no  custom,  but  a  discretion  untnsmmelled  by  mles.  The  inten- 
tion of  the  Legislature  was  to  secure  the  defendanit  to  the  Province 
during  the  oondnuance  of  the  alimony.  In  this  c%se,  the  decree 
could  not  bind  as  the  defendant  had  no  real  property.  In  Bjfth 
V.  Whiffieid,  both  parties  resided  ont  of  the  JuriMictioii,  and  the 
writ  was  reftised  on  other  grounds ;  and  in  Smith  t.  KethereoU,  ft 
was  not  stated  that  the  Plaintiff  lived  out  of  the  Jurisdiction.— 
3at  this  application  was  too  late ;  from  the  analogy  of  Common 
Law,  it  should  have  been  made  on  knowledge  of  the  IrreguIariQr. 
Harrison's  C.  L.  P.  A.  49,  88  et  eeq.  The  decree  is  enrclled  and 
was  made  by  consent,  and  the  cause  b  noir  out  of  Court. 

Thi  Chaxoillob  delivered  the  judgment  of  the  Court.  This  Is 
an  application  for  the  discharge  of  a  writ  of  ne  exeat.  Mr.  Stronff*e 
objections  are  two-fold.  1.  That  the  writ  fell  when  the  decree  for 
permanent  alimony  was  pronounced.  2.  That  it  had  issned  irre- 
gularly owing  to  tiie  Pliuntiff  residing  without  the  jurisdiction. — 
I  do  not  think  there  is  any  ground  for  the  first  olgection.  The  ob- 
ject of  the  Act  was  to  remedy  disabilities  under  which  married 
women  labored,  and  was  not  intended  only  as  a  partial  remedy. 
Under  the  large  language  of  the  Act,  conveying  so  wide  a  discre- 
tion, we  must  suppose  that  the  writ  was  intended  to  apply  to 
cases  of  both  interim  and  permanent  alimony. 
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In  r^gMrd  to  the  second  objeotton^  we  cannot  see  why  a  writ 
should  not  issae  for  one  out  of  the  Jurisdiction.  In  Hyde  y.  If  At/- 
field,  the  transactions  had  occurred  in  the  West  Indies,  and  it  was 
•rgued  if  the  writ  continued,  how  the  account  could  be  taken, 
•nd  aooordlBgly  the.  writ  was  discharged.  U  Smith  t.  Nether- 
soUj  the  reason  of  the  discharge  was  that  the  plaintiff  came 
into  England  colorably.  But  here,  there  are  no  such  ques- 
tions, there  is  no  account,  and  no  duty,  save  the  doty  of  the 
writ,  and  why  the  fact  of  the  wife  being  out  of  the  jurisdiction 
is  uf^  for  the  discharge  of  the  writ,  I  cannot  understand.— 
Looking  also  at  the  peculiar  nature  of  the  jurisdiction,  and  the 
words  used  in  the  Act,  "  any  wife,'*  I  am  of  opinion  that  they  ap- 
ply to  those  residing  out  of  the  prorince  as  well  as  those  within.— 
Wbenerer  the  husband  goes  away  from  his  doauoUe,  no  power  of 
the  Court  can  follow  him.  The  domicile  of  the  wife  is  the  domi- 
cile of  the  husband,  and  she  has  no  other  as  long  as  the  marriage 
holds.  The  writ  of  Ife  Exeat  was  originally  founded  upon  a  debt 
due,  and  if  that  could  not  be  found,  no  writ  could  issue.  But 
here  there  is  no  proof  of  debt  required.  It  is  a  new  power  giTcn 
the  Court  to  provide  a  married  woman  with  some  security  for 
maintenance,  by  virtue  of  the  writ,  and  not  as  it  was  first  inten- 
ded aa  a  security  for  a  debt.  The  motion,  therefbre,  is  discharged 
with  costs. 


IN  BANC 

Cotton  v.  Cosbt. 


DitmUnd  qf  Bat—Appeai—StupeHtUm  ^  Decree, 
Th«  Oonrt  haa  fall  power,  notwithstanding  the  Error  and  Appeal  Act  of  1867,  to 
•nspend  the  operaUoa  of  its  decree,  so  as  t«  lUow  u  appMl  to  be  made  to  the 
Ocrart  ahore.  29th  Januaiy,  1869. 

The  Court  haying  given  judgment  this  day,  dismissing  the 
plaintiCs  bill,  the  defendant  was  about  to  proceed  with  his  execu- 
tion to  place  (he  same  in  the  sheriff's  hands  before  night  The 
plaintiff  immediately  on  the  delivery  of  the  judgment  intimated  his 
intention  of  appealing  to  the  Court  of  Error  and  Appeal,  and  asked 
that  the  operation  of  the  decree  might  be  suspended  until  the 
writ  of  appeal  could  be  obtained  and  Uie  bonds  filed. 

A.  Macdonedd,  for  the.  plaintiff,  asked  that  the  operation  of  the 
decree  be  suspended.  The  pl^tiff  would  if  directed  pay  the 
money  into  Court 

8.  Richards,  Q,  C,  for  the  defendant,  opposed  the  suspension  of 

the  decree.    The  plaintiff's  bfll  had  been  declared  improperly 

Hied,  and  the  defbndant  should  not  now  be  farther  restrained  from 

proceeding  at  law.     Besides  the  Court  had  no  power  further  to 

injoin  him.     He  referred  to  the  Error  and  Appeid  Act  and  Rules. 

Thb  Chanoillob  delivered  the  Judgment  of  the  Court — ^There 
is  no  doubt  but  this  Court  has  full  power  tiver  ito  decrees  as  to  the 
time  of  their  o|>era(tion.  In  Bngland,  it  was  eompetent  to  the  House 
of  Lords  in  oases  ef  appeal  to  suspend  proceedingit  And  the  Court 
of  Chancery  there  has  at  all  times  full  power  over  its  own  decrees 
to  suspend  their  operations,  and  has  frequently  exercised  it,  owing 
to  the  great  delay  which  formerly  ooeuzred  in  carrying  out  the 
sppeaL 

In  the  case  ef  the  Jfsyor  qf  Ohueeiter  t.  Wood,  8  Hare,  160, 
Vice  Chancellor  Wiifram,  though  he  dismissed  the  bill,  refused 
to  allow  the  money  to  be  taken  out  of  Gourt,untll  the  appeal  could 
be  made.  In  this  countiy  the  legislature  has  laid  down  the 
reverse  rule  from  that  in  England,  that  not  staying  proceedin|^ 
in  appeal  should  be  the  rule,  and  staying  them  the  exception. 

I  take  it  to  be  clearly  our  duty  to  stay  our  decree,  as  otherwieM 
Irreparabla  i]||ury  may  be  the  result-*«B  In  the  ease  of  am  ^eotment 
for  instance.  In  the  present  case,  execution  may  be  put  in,  and 
the  whole  state  of  things  may  be  altered  before  the  appeal  can  be 
made;  and  it  is  therefore  a  much  more  reasonable  course  to  stay 
the  decree.  I  cannot  agree  to  the  doctrine  that  because  of  the 
late  Error  and  Appeal  Aot^  this  Court  cannot  exercise  jurisdiction 
This  Court  has  all  the  power  it  ever  had,  and  the  new  law  regu- 
lating the  power  of  appeal  has  not  altered  our  practice.  We 
determine  on  the  equity  of  the  Act— as  the  case  now  before  us 
scarcely  eomes  within  it^and  as  irreparable  mischief  might  be 
done  were  the  decree  not  suspended.  On  paying  the  money  into 
Court  and  giring  security  the  decree  Is  to  be  stayed  unUl  the 
appeal  be  entered. 


Babt  t.  Woodbudob. 

iVocMoe— ifajfar's  OJtoe^NaUet  to  MoHgeger. 

Under  the  orders  of  Febmarj,  1868,  rslatlTe  to  Ibndosare  solta,  where  the  bill 
is  taken  jnv  ooi^esK>  against  the  mortgi^or,  It  Is  aotaeeeaarj  toeerre  him  with 
the  aottoe  set  forth  in  Sefaednle  B  to  said  eiien 

(17th  Dseemher,  1858.) 

This  case  coming  up  on  further  directions,  and  it  appearing 
that  the  Mortgagor  liad  not  been  served  in  the  Master's  office  with 
the  notice  set  out  in  Schedule  B  of  the  orders  of  the  6th  February^ 
1858,  relative  to  foreclosure  suits,  and  the  bill  having  been  taken 
pro  eon/eseo  against  him,  it  was  held  by 

EsTBM  &  Spbaogb,  v.  CC,  (Thb  Chanoxlkob  dieeenUenU)^ 
That  when  a  bill  in  suite  for  foreclosure  or  sale,  is  taken  j?ro  eon- 
feuo  against  the  mortgagor,  it  is  not  necessary  to  serve  him  in  the 
Master's  office  with  notice  under  the  orders  of  February,  1858. 

[  Note  by  Reporter, — The  same  judgment  was  given  in  the  cas^ 
of  JfttfYMy  V.  MeLeikm,  decided  on  the  same  day.  J 


(OHAMBKBS.) 

Dbxtib  t.  CosroBD. 


lit  Anden^-IMWktfge— JZivMiy  ^ 

Where  after  eertlfleate  <^Us  pemjeu,  the  BlU  Is  dismissed,  it  is  suffldoBt  to  ta- 
glster  the  decree  dismissing  the  Bill,  as  a  dlac&harge  of  the  Kipsmienf. 

(5th  Vebnury,  18M.) 

In  this  case  the  Plaintiff's  Bill  had  been  dismissed  after  the 
certificate  of  lis  pendent  had  been  registered,  and  application  was 
now  made  for  an  order  to  discharge  Uie  certificate. 

Spbaoob,  v.  C,  All  that  could  be  done  with  the  order  to  dis- 
charge would  be  to  register  it,  and  as  you  have  your  decree  dis- 
missing the  Bin,  you  can  register  it,  and  that  will  be  a  sufficient 
discharge  of  the  Ue  pendent. 


OOBDON  T.   WXATSB. 


AfklmeOe. 

Where  a  married  woman  ts  fnterasted  In  aa  estate  and  no  joint  muHrer  b  pet  hi 
bj  herself  and  her  hoshand  wlUUn  the  time  limited,  apnlicatlea  mv  be  made 
to  allow  her  to  put  in  an  answer  sepaimte  ftom  her  hnsbaod,  the  afldaviti  te 
•IMa  whr Jmt  uiswer  Is  r«quSvsd» 

25th  October,  1889. 

This  was  a  motion  for  an  order  that  a  married  woma\|  put  In 
answer  separate  from  her  husband.  The  Bill  was  filed  on  the  15th 
October,  1858,  and  in  support  of  the  motion  an  affidavit  was  read 
stating  in  general  terms,  that  the  answer  was  required  for  the 
promotion  of  justice. 

EsTBH,  V.  C.  The  practice  is,  if  the  inheritanoe  is  tiie  wife's,  to 
serve  the  hnsbaiul  and  wife  and  let  them  put  in  a  joint  answer.— 
Or  when  the  time  for  answeriog  has  expired,  to  make  application 
to  allow  her  to  put  in  an  answer  separate  from  her  huslmnd.  The 
-aAdatits  must  state  the  grounds  on  .which  her  answer  is  soni^ 
for. 


HVBP  T.   ROBBBTSOB. 
DtfeeUvt  UOe  at  to  pari  ef  tttate. 

The  purchaser  of  an  entire  estate  which  hss  been  divided  Into  shares,  Is  not 
bound  to  a«espt,  ir  the  title  to  one  rimn  is  deJbelive. 

In  a  oase  for  the  investiga^on  of  a  title^  after  dispoBiBg  of 
several  ol^Uons  it  was  observed  by 

EsTXN,  y.  C.  I  need  not  say  that  a  purchaser  contracting 
for  an  entire  estate  cannot,  if  it  has  been  divided  into  shares,  ana 
the  title  to  one  share  is  defeotiTe^  be  eempolled  to  Mcept  the  title 
to  the  remidning  shares. 

GENERAL    CORRESPONDENCE. 

To  the  JEdUon  cf  ihe  Law  Jcumal. 

Wabmitilu,  Febroary  3rd,  1850. 

GBKtLBmw,— As  a  sabsoriber  to  the  Law  Jmamal,  I  wish  to 

pat  a  few  queries  for  your  advioe,  a&d  my  gnidimoe,  and  beiog 

at  a  oonsiderable  distance  from  where  I  oan  procore  a  soiwd 

legal  opinion,  I  take  the  liberty  of  patting  the  following 
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qaeries  ahoold  jon  ooDsider  them  worth  notice  in  your  Jour- 
nal:— 

Ist. — 1b  a  Deputy  Betuming  Officer  at  an  election  for  a 
Member  of  Parliament,  entitled  to  administer  the  oath  of  resi- 
dence and  allegiance  to  a  voter  according  to  the  43  section  of 
the  12th  Vic,  cap.  27,  such  Toter  having  been  only  five  or 
three  years  in  the  province ;  and  is  he  entitled  to  all  the  priv> 
leges  of  a  British  subject,  by  taking  such  oaths,  without  any 
farther  formality  ? 

2nd. — ^At  the  election  of  a  Reeve  in  a  Township  which  is 
entitled  to  a  Deputy  Reeve,  is  it  legal  for  such  Reeve  on  being 
elected,  to  qualify,  and  take  his  seat  as  such,  before  a  Deputy 
Reeve  is  elected ;  or  should  the  Deputy  Reeve  be  elected,  before 
he  (the  Reeve)  assumes  his  seat  as  head  of  the  Council  ? 

3rd. — Is  it  legal  to  elect  the  Reeve  and  Deputy  Reeve  in  one 
motion  or  by  two  distifict  motions  t 

Tour  attention  and  answer  to  the  above  queries  will  much 
oblige,  Qentlemen, 

Your  obedient  servant, 

A.  n. 


2.  Is  a  constable  allowed  to  sell  property  seised  by  virtue 
of  a  chattel  mortgage  at  public  auction  ;  or  is  the  mortgagee 
allowed  to  sell  such  property  at  public  auction  ? 

By  answering  the  above,  yon  will  greatly  oblige  a  subscriber. 

M.  McP. 

Vroomanton,  17th  Feb.,  1859. 


[1st. — ^An  alien,  not  resident  in  this  Province  on  10th  Feb., 
1841,  or  10th  Feb.,  1848,  is  not  in  our  opinion  entitled  to 
enjoy  all  the  rights  and  capacities  of  a  natural  bom  subject 
until  he  shall  have  resided  in  the  Province  for  three  years, 
have  taken  the  oaths  or  affirmations  of  residence  and  allegi- 
anoe,  and  haveproeured  ihe  same  to  6e^20d  on  record  as  required 
by  12  Vic,  e.  197,  sees.  4,  5,  6.  Aliens  resident  here  on  10 
February,  1841,  or  10  February,  1848,  and  coming  within  sec.  I  fon|Z|nT^[Ie' ._!. 


[1.  We  do  not  think  that  the  election  to  office  of  mnnioipal 
councillor  of  a  disqualified  person  is  void.  When  such  a  per- 
son is  elected,  an  application  ought  to  be  made  to  unseat  him, 
and  that  application  by  sec.  128  of  the  Mnnieipal  Act,  is  re- 
quired to  be  made  within  six  weeks  after  the  election,  or  one 
calendar  month  after  the  acceptance  of  office.  If  the  applica- 
tion be  not  made  within  the  time  limited,  it  cannot  be  made 
afterwards,  and  thus  the  election  may  become  in  some  degree 
unassailable.  The  acts  of  a  councillor,  though  disqualified, 
whose  election  is  not  in  any  way  moved  against,  are,  we  think, 
good;  and  we  think  moreover  that  the  acts  of  a  oonncillor, 
while  de  facto  councillor,  are  valid,  though  he  be  afterwards 
unseated. 

Such  is  the  rule  with  regard  to  persons  elected  to  serve  in 
Parliament,  and  in  our  opinion  with  regard  also  to  persons 
elected  to  Municipal  offices. 

2.  The  mortgagee  of  chattels  may  after  default,  sell  the  goods 
mortgaged  by  public  auction  or  otherwise. — Ens.  L.  J.] 

lb  (he  Ediion  of  ihe  Law  Joumai. 
GsNTLSMSN, — Will  you  favour  me  with  your  opinion  in  the 


2  and  3  of  the  act,  need  not,  to  become  naturalised,  do  more 
than  take  the  oath  or  affirmation  of  allegiance  A  Deputy 
Returning  Officer  during  the  time  that  his  authority  continues 
may  administer  the  oath  or  affirmation  of  allegianoe  to  such 
last  mentioned  aliens. 

2nd. — ^We  do  not  think  it  necessary  for  the  Reeve  in  order 
to  qualiff  to  wait  for  the  election  of  a  Deputy  Reeve. 

3rd. — It  is  provided  by  sec.  66,  sub-sec.  4,  of  the  Municipal 
Act,  that  the  Council  of  every  Township  shall  consist  of  five 
oounoillors,  one  of  which  councillors  shall  be  Reeve;  and 
if  the  Township  had  the  names  of  500  resident  freeholders 
and  householders,  then  one  other  of  the  councillors  shall  be 
Deputy  Reeve ;  and  by  sec.  132,  that  the  members  elect  of 
every  Council,  &e,,  shall  at  their  first  meeting,  "  and  after 
making  the  dedaraUon  of  office  and  qualification  when  re- 
quired to  be  taken,  organise  themselves  aa  a  Council  by 
deoting  one  of  themselves  to  be  Reeve,  Ac.''  The  Reeve 
and  Deputy  Reeve  may  be  elected  by  two  separate  motions 
or  by  one— it  matters  not.— Ens.  L.  J.J 


7b  ihe  EdUore  qfihe  Law  JoumaL 

GiKTLiHiN, — ^As  your  valuable  Journal  is  open  to  questions 
for  useful  information,  wiUyou  please  answer  the  following: — 
BI*  If  *  penon  that  is  disqualified  by  law,  (such  as  innkeep- 
ers), to  sit  in  a  Municipal  Council,  move  or  second  a  resolu- 
tion or  by-law,  can  the  by-law  be  enforced ;  or  if  he  move  or 
second  the  election  of  Reeve  or  Deputy  Reeve,  is  such  election 
lawful  t 


A.  is  the  owner  of  a  tavern  which  has  been  conducted  by 
himself  for  the  last  three  years«  It  is  the  intention  of  A.  to 
take  out  a  license  for  the  year  1858,  but  owing  to  the  neglect 
of  the  Inspector,  he  does  not  do  so  up  to  August  of  that  year. 
About  the  beginning  of  that  month  the  Inspector  grants  his  cer- 
tificate to  A.  upon  which  A.  is  entitled  to  obt^n  a  license,  but 
A  proviousiy  to  demanding  a  license  becomes  aware  that  an 
Act  has  been  passed  preventing  tavern  keepers  from  acting  as 
Municipal  Councillors.  Now  A.  having  been  in  the  Council  in 
'58  and  being  desirous  of  going  into  the  Council  in  '59  deter 
mines  that  he  will  not  take  out  a  license  at  all ;  but  having  a 
stock  of  liquors  in  hand  continues  to  sell,  for  which  he  is  fined 
in  November  following.  He  then  quitted  selling.  On  the  24th 
Dec.  following  he  makes  a  *'  b<ma  fid^'  lease  of  his  tavern  for 
eighteen  months,  receiving  half  the  rent  in  advance,  and  re- 
serving in  the  lease  rooms  for  the  use  of  himself  and  family 
until  such  time  as  he  can  get  other  accommodatiott.  A.  and 
the  lessee  then  proceeded  to  the  Clerk  of  the  Township,  pro- 
duced the  Certificate  given  to  A.  by  the  Inspector,  and  paid  in 
the  amount  required  by  the  township  fbr  a  license,  but  not  the 
Imperial  duty,  consequently  no  license  is  or  can  be  issued. 
At  the  time  the  money  is  paid  in  they  get  the  Clerk  to  write 
on  the  certificate,  "  To  be  transferred  to  B."  (that  is  the  les- 
see). A.  then  becomes  Candidate  for  township  Councillor 
and  is  returned.  Now  I  wish  to  have  your  opinion  as  to  whether 
A.  has  a  right  to  retain  his  seat?  I  may  mention  that  A.  has 
not  removed  his  sign  from  the  premises,  and  that  his  name 
still  remains  over  the  bar;  and  also  that  he  has  sold  liquor 
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on  two  or  three  ocHSOBions,  since  making  the  lease,  hot  simply 
as  agent  for  the  lessee ;  and  further  that  no  liceose  has  issaed 
to  any  one. 

Yoars,  X. 

Under  the  facts  mentioned  by  "  X"  we  are  inclined  to  think 
that  A.  woald  not  be  disqualified,  but  if  his  right  to  sit  were 
contested  he  would  have  to  give  undoubted  proof  that  the 
lease  of  the  premise)  to  B.  was  honafde  and  that  he  retained 
no  present  interest  in  the  concern,  for  the  facts  of  his  name 
remaining  over  the  bar  and  of  his  having  sold  liquor  there 
would  tell  strongly  against  him.-^ED8.  L.  J.] 


To  the  Editors  of  the  Law  Journal, 

Owen  Sound,  3rd  February,  1859. 
Gentlsmbn, — A  decision  was  given  at  the  last  sittings  of 
the  Division  Court  here,  which  I  think  is  of  some  importance 
to  defendants ;  it  is  as  follows : — 

In  April,  1857,  a  suminons  was  issued  to  John  Mills,  a  Bai- 
liff of  this  Court,  (1st  Division  Court,  Orey),  for  service  on 
William  White,  of  Arran,  defendant  Plaintiffs  were  R.  W. 
Patterson,  and  W.  Patterson  of  Toronto.      Summons  was 

handed  by  Mills  to ,  a  worthless  fellow,  sometimes 

employed  by  him  to  serve  summonses.  semtd  the  sum- 
mons on  17th  April,  1857.  Judgment  by  default  followed  in 
due  course ;  Snd  after  some  months,  execution  and  seizure. 

In  the  meantime,  a  Court  had  been  established  at  Southamp- 
ton, County  Bruce,  and  it  was  the  Southampton  Bailiff  who 
made  the  seizure.    Defendant  then  produed  a  receipt  from 

,  dated  the  18th  April,  1857,  for  the  nett  amount  of  the 

claim,  and  assured  the  Bailiff  (and  afterward  myself)  that 
— •  assured  him  his  orders  were  to  remit  all  costs,  if  defen- 
dant thus  paid  the  claim. 

Defendant  had  therefore  considered  the  case  as  settled,  till 
the  Bailiffs  visit  with  the  execution. 

On  the  19th  January,  1859,  application  was  made  by  the 
plaintiffs  to  the  Court,  for  advice  as  to  whether  Bailiff  Mills 
was  to  pay  the  amount,  or  execution  to  proceed  against  de- 
fendant 

The  order  of  the  Court  was  in  the  following  words  *'  execu- 
tion to  issue  for  amount  unpaid  to  plaintifEs  or  to  clerk :  the 
Bailiff  or  Deputy  having  had  no  authority  to  reoeive  monies.^' 

This  being  so,  surely  some  means  should  be  used  to  put  de- 
fendants on  their  guard.    What  say  you,  Messrs  Editors  7 

Yours,  Ao.f 

^Wm.  Smith,  Clerk. 

[The  appearance  of  Mr.  Smith's  communication  will,  to  a 
great  extent,  have  the  effect  desired  "  to  put  defendants  on 
their  guard.'' 

The  party  — ^  would  seem  to  have  made  himself  amen, 
able  to  the  law,  in  a  way  he  did  not  probably  suppose ; — such 
conduct  as  his  deserves  appropriate  punishment. 

The  praotioe  of  Bailiffs  handing  over  papers  to  unauthorised 
persons  for  service,  is  very  reprehensible  and  such  persons  are 
not  entitled  to  fees. — ^Ens.  L.  J.J 


Q.B. 


MONTHLY     REPERTORY. 

COMMON  LAW. 

HOUDAT  V.   MOBOAH. 


Nov,  2. 


Warranty — Vnsoundnett  of  a  horse^^finition  of  Congenital  defect. 

It  is  a  breach  of  warranty  of  the  soundness  of  a  horse,  if  such 
horse  at  the  time  ef  sale^  had  so  defective  a  vision  that  he  was  not 
fit  for  the  ordinaTy  uses  to  which  he  might  be  put,  and  that  whether 
such  defect  arises  f^m  disease  or  be  oongemtal. 

At  the  trial  the  learned  Judge  told  the  Jury,  that  if  the  shying 
of  the  horse  arose  from  a  deficiency  of  vision  aririag  from  natural 
malformation  of  the  eye,  it  would  be  an  unsoundness.  And  the 
jury  found  a  yerdict  for  the  pluntiff.  And  the  charge  was  held  to 
be  well  founded. 

[It  is  not  to  be  supposed  .that  the  purchaser,  unless  it  were  his 
oalling  or  business,  could  have  had  the  requisite  knowledge  to  en- 
able him  to  proride  against  such  an  imposition ;  and  therefore 
neither  of  the  legal  maxims  caveat  emptor  or  guividt  deeyn  deapia^ 
tur  could  be  applied  to  this  ease. — Bns.  L.  J.] 


Q.B. 


GooDi  V.  Job. 


Nov,  8. 


8^4  Wm.  IV,  e,  42,  *.  14— Statute  of  Unntations-^Aeknowledff- 

ment  by  anewer  to  bill  in  chancery. 

An  acknowledgment  of  the  pluntiff's  title  contained  in  an 
answer  to  the  plaintiffs  bill  in  chancery,  by  thd  defendant  in 
possession  of  land  Is  evidence  of  acknowledgment  in  writing  with- 
in sec.  14  of  8rd  &  4th  Wm.  lY.,  oh  27,  sufficient  to  avoid  the 
effect  of  the  statute  of  limitations.  A  former  defendant  admitted 
the  plaintiff's  title  in  answer  to  a  bill  filed  in  chanoei^  against  him. 
The  present  defendant,  claiming  through  the  former  sought  to 
bring  the  case  within  the  operation  of  tbe  statute  of  limitations. 
But  it  was  held  that  the  answer  of  the  former  defendant,  was  an 
answer  to  a  question  put  by  plaintiff  or  by  his  direction,  and  not 
to  a  third  party.  It  was  in  writing  and  signed  by  the  person  in 
possession,  and  was  held  to  be  an  acknowledgment  within  s.  14, 
of  8rd  &  4th  Wm.  IV.  ch.  27,  sufficient  to  avoid  the  effect  of  the 
statute  of  limitations,  and  that  the  plaintiff  was  entitled  to  recover. 


O.B. 


HutKuias  T.  Gassox. 


Kov,  4. 


Slander — Inuendo  meaning  of— may  charge  several  allegatione,  but 

only  one  need  be  proved. 

Where  in  action  of  slander,  the  inuendo  alleges  that  the  defend- 
ant meant  to  imply  the  commission  by  the  plaintiff  of  several  of- 
fences punishable  by  law  it  is  sufficient  if  the  plaintiff  prove  that 
the  defendant  meant  to  imply  the  commission  of  any  one  of  the 
offences  charged  by  the  inu^Bdo. 

And  so  the  ruling  at  the  trial  that  if  several  offences  had  been 
charged  and  one  only  were  proved,  that  would  be  sufficient 


EX. 


GoiiLIS  T.   BOTTHAMLKT. 


Nov,  9. 


Contract — Statute  of  Frauds —  What  contract  must  be  m  writing — 
Siring — Service  for  more  than  a  year. 

By  a  parol  agreement  the  defendant  agreed  with  the  plaintiff 
to  serve  him  fw  a  year  from  a  fritnre  day  and  that  the  serrice 
tbeneeforth  should  continue  sutjeot  to  he  determined  by  three 
monUis  notiee.  After  the  expfarlng  of  the  year  the  defendant  quit* 
ted  the  plaintiff's  service  without  notice. 

Beld,  that  the  plaintiff  might  maintain  an  action  for  this 
breach  of  the  agreement  notwithstanding  the  Statute  of  Frauds. 

[If  this  case  simply  depended  on  the  parol  agreement,  it  would 
be  voidable.  But  the  defendant  having  at  his  option  chosen  to 
continue  in  the  service  of  the  plaintiff  after  the  year,  a  new  agree- 
ment would  be  implied,  the  terms  of  which  it  is  competent  to 
gather  from  the  original  parol  agreement 

As  in  the  case  of  an  interest  in  or  from  lands  demised  if  not  by 
specialty  still  if  possession  be  had  by  virtue  of  agitement  it  will 
be  receiyed  in  evidence  as  to  the  terms  under  which  the  possession 
was  held  though  of  itself  giving  no  right  to  possession.— Eds.  L.  J.] 
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G.  P.  S^WiADt  ▼.  EumjOBBB,  Jfovember  17. 

ComfMn  Iavb  Prweditrt  Ad  1B54 — Oon^ntbory  r^ftrmcB  to  Chuniy 
Court  Judge — Ooit» — Om  ufhat  waU  to  be  taxed. 

In  eue.of  a  oompnlsoxy  referenoe  to  a  Coantj  Court  Judge 
under  Uie  Common  I<aw  Procedure  Act  1854,  the  oanse  is  still  a 
osnie  in  the  enperfor  oonrt  and  the  costs  are  to  be  taxed  aeoord- 
lug  to  the  eoale  of  the  eaperier  court 

This  waa  a  role  oaUing  on  the  defendant  to  ahow  oaaie  wl^  the 
Master  shoold  not  reneiw  his  taxalaon  haTing  tased  acoording  to 
the  Coontj  Court  soale« 

The  Covti  weM  of  epinion,  eosts  onghft  to  be  taxed  aaoerdiag  to 
the  seide  of  the  Bnpertoir  Ooarl 


Hill  t.  Feosv. 


yovemher  10. 

InterpUadir  Act — Application  by  Shmijjh'  Under  Sheriff—Attorney 
for  eLumant^Statute  1  j-  2  TTm.  IV.,  eh.  68,  $ee.  6. 

The  oironvstanoe  that  the  under  sheriff  acted  as  attorney  for 
the  claimant  will  not  unless  he  so  acted  as  to  pr^ndice  the  exeoa* 
tioi^  creditor,  induce  the  court  to  refiHC  the  sheriff  relief  under  the 
Interpleader  Act 

The  following  cases  were  cited  on  behalf  of  the  execution  credi- 
tor. Dudden  t.  Lony,  1  Biny.,  If  C  299.  Cole  t.  Balue,  2D  f 
L  718.  Crump  T.  Day,  4CB,  780.  Ridgeway  t.  Fither  8  Dcfwl^ 
667. 

Watsov,  B.— In  Dudden  t.  L<mgf  the  under  sherif  was  not  onlj 
connected  as  an  attomej  with  the  execution  creditor,  but  he  so 
acted  as  to  pr^udice  the  claimant.  Nothing  of  the  sort  is  shown 
here. 


FkSHSB  "T.  SimyoL  SanmUr  20. 

WUhdraital  of  9rit— Notice  to  haHiff. 

A  letter  was  addressed  to  the  defendant  who  held  a  warrant  to 
arrest  the  plaintiff,  by  the  attorneys  who  had  issued  the  writ,  In- 
froming  him  that  the  action  was  arranged,  and  that  notice  had 
been  given  to  the  plaintiff's  attorney  of  the  withdrawal  of  the  writ 

ffekl,  that  this  was  under  the  circumstances,  a  sufficient  notice 
to  the  bailiff  not  to  execute  the  writ  of  Ca.  So.,  and  that  in  this 
particular  case  it  was  not  neceessary  to  shew  that  the  noUce  had 
actually  reached  the  Sheriff,  it  being  the  defendants  duty  as  his 
agent  to  communicate  it  to  him.  Two  questions  discussed  in  this 
case  were — Did  the  defendant  stand  in  the  pvsiUuu  of  »g«Qt  to  the 
sheriff  so  as  to  make  the  notice  to  him  f  And  was  the  notice  itself 
sufficiently  explicit  to  make  it  the  duty  of  defendant  to  inform  the 
sheriff? 

Both  were  decided  in  the  aiBrmatiTe. 


EX.  Williams  t.  Oisat  Wisnmr'RAitWAT  Co.  JVbe.  12. 
Jury — Interested  juryman — Cauii  of  ehalUnye — New  trial. 

The  court  will  not  set  aside  a  yerdiot  In  fsTor  of  a  Joint  stod: 
company  merely  on  the  ground  that  a  shareholder  was  upon  the 
jury,  and  was  not  challenged  in  consequence  of  the  circumstanoe 
not  being  known  when  he  was  called. 

The  Court  In  dellTcring  judment  s^d  : 

Had  there  been  any  arrangement  to  prodttre  such  a  person  to 
be  on  the  jury  to  influence  the  other  juiTmen,  the  court  aright 
interfere,  or  without  any  arrangement  or  mancsuveringof  any  sort, 
if  the  court  pereeiTod  that  ii^ustice  had  been  done,  tlK^  nughit 
interlhre,  butpcr  ee  it  is  no  cause  for  disturbing  the 


If  the  intention  to  deftmud  is  meant  to  extend  to  the 
of  any  person  who  may  be  defrauded  by  the  effects  in  the  house 
being  destroyed,  then,  in  this  case  it  would  be  felony  to  set  fire 
to  the  house ;  but  setting  lire  to  goods  in  a  house,  the  setting 
fire  to  which  house  would  be  felony — ^is  felony. 


C  C  R. 


Rtcuta  y.  Hiltok  ahd  MoEmr. 


Nov.  22 


C.  C.  B. 


BsaxNA  T.  Aaboh  Ltonb. 


Not.  20. 


Areon — eeiting  fire  to  goods  in  a  house  in  the  prisoners  occupation 

with  intent  to  defraud— Pleading— Fire  Insurance— l^  J- 16  Vtc. 

c.  19,  *.  8—7  TTm.  i,  and  I  Vie.  c,  89,  s.  8. 

It  is  a  felonv,  under  14  &  15  Tio.  o.  19,  s.  8,  coupled  with  7 
Wm.  4,  &  1  Vic.  c.  89,  s.  8,  for  a  man  to  set  fire  to  goods  in  a 
house  in  his  own  occupation,  with  intent  to  defraud  an  Insurance 
Company  by  burning  the  goods. 

One  of  those  Acts  makes  it  felony  to  set  lire  to  a  house  with 
intent  to  defraud.  The  other,  felony  to  set  fire  to  good  in  a  house, 
the  Betting  fire  to  which  house  would  be  felony. 


heading — Indictment  charging  prememe  eonviction — 6  ^  7  Wm.  4 
«.  Z—Bmdemoe  ofreoeieimg    Principal  in  second  degree. 

Where  an  indictment  for  felony  laya  a  proTioua  conviction,  not- 
withstanding that  when  the  prisoner  is  giyen  in  charge  to  the 
jury,  the  subsequent  felony  must  be  read  alone  to  them,  in  the 
first  instance  it  is  no  objection  to  the  indictment,  that  the  previous 
conviction  is  laid  at  the  oommenoement 

Upon  an  indictment  against  £.  H.,  and  another  for  stealing  and 
receiving,  it  was  proved  that  H.  waa  walking  by  the  side  of  the 
prosecutrix,  and  £.  was  seen  just  previously  foltowing  her.  The 
prosecutrix  felt  a  try  at  her  pocket  and  found  her  puree  gone,  and 
on  looking  round  saw  H.  walking  with  E.  in  the  opposite  direc- 
tion, and  saw  H,  handing  something  to  him. 

The  jury  were  directed,  that  if  th^  did  not  think  ttam  the  evi- 
dence that  E.  was  participating  in  the  actual  theft,  it  was  open  to 
them  on  these  facts  to  find  a  verdict  of  receiving.  The  jury  found 
H.  guilty  of  stealing,  and  £.  of  receiving.  Hddf  that  upon  the 
finding  of  the  jury,  £.  was  not  a  principal  in  the  second  degree 
as  the  jury  had  not  found  that  he  was  acting  in  concert  irith  the 
other  prisoner  in  the  theft,  and  that  the  conviction  was  right 

Meld  also,  that  the  direction  to  the  jury  was  right 

It  was  objected,  that  upon  the  facts  proved,  the  jury  should 
havs  been  t^d  to  find  Hc£vin  guilty  of  stealing  or  of  no  offence. 
-Upon  the  Mts  he  was  a  prindpid  in  the  second  degree,  aiding  and 
abetting^  present,  and  near  enough,  to  afford  aMiataiioe ;  iS«hi- 
hold's  Criminal  Pleading.  Williams,  J.,  that  is  not  enough  to  con- 
stitute a  principal  in  ttie  second  degree,  there  must  be  common 
purpose  and  intention.  Wightman,  J.,  thought  that  they,  the 
jury,  i^ht  ^ery  weli  have  inftrred  cenoext  hot  they  Itad  not 
done  BO. 


L.J. 


July  6,  7. 


Wall  f .  Colsbbd. 

Will — Constructum — Conversion. 

A  testator  gav«  the  rents  of  his  real  and  personal  estate  to  his 
wife  for  the  support  of  her  and  her  children,  till  the  youngest  a^ 
tMued  21,  and  then  devised  certain  part  of  his  real  estate  to  liis 
daughter  £.,  for  life,  and  after  her  death  to  his  trustees,  npon 
trust  to  sell  and  diride  the  proceeds  among  B.*8  ohUdren  equally. 
The  testator  gavn  other  real  ewtstes  in  the  same  terms,  to  his  son 
W.,  for  life»  and  after  hia  death  to  his  trustees  upon  similar  trusts 
for  sale,  for  the  benefit  of  his  children ;  and  he  gare  the  residue 
of  real  and  personal  estate  to  his  daughters  £.,  and  A.,  equally. 
And  he  declared  that  in  case  either  of  his  children  should  die  under 
21,  his  or  her  share  should  go  to  the  survivors  or  survivor  of  them 
for  life,  and  after  the  death  of  the  survivor,  he  gave  such  shares 
to  the  trustees  upon  trust  to  sell  for  the  benefit  of  the  issue  of  the 
deoeaeed  children.  £.,  and  W.,  attained  21,  and  died  without 
issue,  and  the  question  arose  whether  their  shares  belonged  to  the 
real  or  personal  estate  of  the  testator. 

Held,  on  the  whole  construction  of  the  will,  that  the  trusts  ibr 
sale  did  not  depend  on  £.  and  W.  having  issue :  but  that  their 
shares  were  absolutely  conrerted  into  personalty. 


L.  J.  Batis  t.  Nioholsov.  July,  9,  10. 

Specific  legacy — Liability  to  debts — Ascent  ofEasecuter, 

A  testator  made  a  specific  bequest  of  a  leasehold  estate.  The 
executor  administered  the  testator's  estate  without  the  assistance 
of  the  Court,  and  assented  to  the  bequest  and  usigned  the  lease- 
hold to  the  legatee.  Afterwards  a  creditor  filed  a  bill  to  the  ad- 
ministration of  the  estate. 

Seld,  that  the  leasehold  was  liable  to  the  debt,  notwithstanding 
the  aarignment  by  the  executor,  and  that  it  was  not  inenmbent  on 
the  creditor  first  to  shew  that  the  residuary  personal  estate  was 
insuffioient 

OiUsspic  T.  Alexander,  8  Russ.  180,  distinguiBhed. 
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J0KS8  T.  Pbppbboout. 
Litn — Deposit  of  Secmrities. 


Nop.  12,  18, 16, 
Pee.  8, 


Foreign  bonds  were  deposited  b/  the  owner  with  B.  (a  banking 
firm,)  for  safe  oastody,  B  was  in  the  habit  of  obtaining  adyaooes 
from  C,  his  broker,  upon  the  deposit  from  time  to  time  of  Tarious 
securities.  A's.  bonch  were  deposited  1^  B.  with  G.,  these  bonds 
were  sold  by  C.  and  prodaoed  more  Chan  enough  to  satisfy  the  ad- 
Tances  which  had  been  made  upon  their  security. 

Held,  that  C.'s  lien  in  respect  of  the  general  balance  due  from 
the  estate  of  B.  attached  to  the  surplus  proceeds  so  that  as  against 
it  C.  was  entitled  to  retain  these  surplus  proceeds  in  satisfaction 
of  what  might  be  due  to  him  upon  the  result  of  the  account  of  his 
general  dealings  with  B. 

BTidence  was  given  by  brokers  to  the  effect  of  a  general  Hen  by 
lenders  on  the  borrowers  securities,  unUl  the  balance  due  on 
eTery  account  was  paid.  Those  securities  were  deposited  for  a 
a  specific  purpose  In  the  first  instance,  but  when  that  was  satis- 
fied nothing  hindered  the  general  lien  attaching.  As  laid  down  by 
Iiord  Campbell,  (12  C.  £  Fin.  806  9,)  the  special  contract  is 
only  excIusiTS  of  the  general  lien,  when  the  general  Uen  is  kicon- 
slstent  with  the  speoial  contract. 


EaSTWOOB  T.  LaDHH  &  AHOTHSB.  JVb«.  11. 

Aetion-^FaUe  rq>r€$mUatum — Petmeiffe9*^Bitt  ofSxekan^B. 

In  an  action  against  directors  €ft  a  Joint  stock  eompany,  fbr  a 
ifklse  representation  that  they  had  authority  to  bind  the  company 
by  their  acceptance  of  a  bill  of  exchange  drawn  <m  the  company, 
it  is  iociimbent  on  the  plaintilTIo  show  that  he  ansteined  damage, 
and  an  action  is  not  therefSove  sustainable  by  the  indofwe  ef  sMh 
a  bill,  unless  he  shew  that  he  gave  ynkcM  for  it  n  was  oiherwiee 
iamnified. 

The  first  oo«nt  was  agiuiist  the  defendamts  aa  aeoepters,  on 
which  they  were  not  liable,  haTOig  00  legal  amtboHty  to  contraet 
•■  diieotors  of  the  ebmpttiy,  ead  it  was  not^  nor  did  it  ^pr^teu  to 
be  their  aeoeptanee  in  eay  other  e»paeity.  As  said  by  Lord  Ten- 
derden,  no  ope  can  be  liable  as  an  aooeptor  bat  the  person  to 
when  the  bill  is  add>essed»  aaleas  iie  be  an  aooeptor  for  honoir — 
Second  Count.  FaIm  reproMatation  of  authon^  to  contract  to 
plaintiff,  under  which  It  win  Incnnibetit  to  idiow  special  damage 
which  was  not  done. 

It  was  remarked,  that  the  plaintiff  was  not  privy  to  the  f^aud  in 
this  case,  unless  it  was  to  be  considered  that  the  representation 
was  made  to  any  person  to  whom  the  bill  might  come. 


Y.  G.  K.  ISiNDXBson  e.  Cook.  July  19  j*  20. 

Jhmmrrirjtr  •««<  0/ squUff^^Or^  Umu    Review. 

Where  a  plaintiff  files  a  bill  of  reyiew  on  new  facts,  discorsred 
sinee  a  decree,  he  mnit  first  obtain  leave  cf  the  Court,  because  the 
Court  must  be  satisfied  that  such  new  facts  were  not  known  when 
the  decree  was  made,  or  could  not  without  reasonable  diligence 
have  been  known. 

Where  a  bill  of  reriew  is  filed  with  leave  of  the  court,  it  is  neoes^ 
sary  to  state  that  fact  on  the  face  of  the  bill. 

A  general  demurrer  for  want  of  equity  does  not  include  en  the 
record  a  demurrer  ore  tenut,  that  leave  of  the  Court  to  file  the  bill 
was  not  stated  on  the  fhce  of  the  bill.  A  defendant  demurriog  tot 
the  want  of  eqaify  is  notpreoladed  fh>m  demurring  ore  temu. 


L.  J.  HnraXB  T.  BLton.    Jt%  14,  16,  24,  26,  81. 

EXDOXS  T.  Habpax. 
WiU—C<mitrueiion^AnnuUyy  whether  for  life  ar^erpeUutl^**  Dy- 

my  witheut  ieefte  ** — Veeimy. 

A  testator  gave  to  each  of  his  five  daughters  £400  per  annnm, 
dnring  their  lives,  and  after  their  respeetive  decease,  he  gave  the 
same  to  their  children  respectively,  share  and  shore  alike,  such 
children  not  to  be  entitled  to  more  than  their  deceased  parent's 
■hare ;  and  in  ease  ef  Mther  of  liis  danghtaiB  dying  without  iistte, 


then  he  directed  such  annuities  to  cease  and  fall  into  the  residue  of 
his  estate. 

Held,  having  regard  to  the  context  of  the  irill,  first,  that  the 
annuities  given  to  the  children  were  )>er|>etttal,  «Bd  not  tot  their 
lives  only. 

Secondly,  that  the  words  "dying  without  issu^"  in  the  llmita*. 
tion  over,  did  not  enlarge  the  |^  to  the  danghters  to  an  absolute 
gift. 

Thirdly,  that  no  interest  vested  in  children  of  the  danghters 
who  died  in  the  lifetime  of  their  parents. 


^■^U^te^i^K^WiM^MAAMk^ 


«  tmtim 


y.  C.  E.  IxB  ▼.  Lib.  JtOy  27  4*  28. 

Will — Conetruetion — A  deeeription — Tranefer  0/ Stock, 

Where  a  testator  gives  a  sum  of  stock,  which  after  the  date  of 
his  will  is  transferred  into  his  own  name,  and  so  stands  at  the 
time  of  his  death,  that  is  not  ademption. 

Where  a  sum  of  stock  standing  in  a  testator's  «inie  «t  the  time 
he  makes  his  will,  is  aflerwirds  sold  oat  by  him  and  cannot  be 
further  traced,  that  operates  at  an  ademption. 
*  Ademption  is  a  destruetion  or  cesser  of  the  thing  given. 


M.  B. 


IXBT  T.  IbBT. 

Ihittee — Set-off—'L  it  pendene. 


July  24. 


A.  being  entitied  to  a  share  under  a  settlement,  the  funds  of 
which  had  been  lent  to  B.,  on  his  covenant,  aud  partly  secured  by 
a  mortgi^,  became  executor  of  B.  A  suit  was  instituted  to 
recover  the  trust  funds  out  of  B's.  estate,  and  generally  for 
administration  of  bis  will.  After  a  decree  for  accounts,  A. 
assigned  his  share,  with  notice  of  the  suit,  and  was  subsequentiy 
found  to  be  indebted  as  executor  to  B's.  estate  beyond  the  amount 
of  his  share.  By  the  order,  on  fhrther  directions,  A*s  share  had 
been  declared  liable  to  make  good  his  debt. 

Held,  that  the  creditors  of  B.  were  entitled  to  be  paid  out  of  the 
estate  in  priority  to  the  assignees  of  A's  share. 


11L  B.  Btbitb  t.  BLACXBumt.  July  80. 

WiU^CoiutruGtion — Oift.  to  patent  for  ben^t  ofehUdrtn. 

On  a  befiuest  upon  ttnet  fat  a  mavried  w««iaa  for  her  separate 
use  for  lif^,  and  then  upon  trust  to  pay  the  income  to  her  hue* 
band  fbr  life,  "nevertheless  to  be  fay  him  applied  for  or  towards 
the  maintenance,  eduoation,  or  benefit  of  the  children. "^Held, 
that  the  husband  was  entitied  absolutely  to  the  inoome  for  life. 


V.  C.  K. 


VonuBT  ▼.  JsBnAif. 


J^7. 


Where  the  examination  of  a  witness  is  closed,  and  it  is  neces- 
saiy  that  lie  should  prodnoe  certain  books,  &c.,  at  the  hearingi 
the  Court  may  require  him  to  do  do  so  by  a  tubpana  duces  tecum. 

An  appUoation  for  eubprnna  daues  tseum  vaj  be  made  before  the 
hearing 

'  ■  i '     M.I..      II    mill   ■ii^Pf<iiPi*p»PiPiwii 

REVIEWS. 


Thx  Lowbr  Canada  Jubibt.— Montreal :  J.  Loyell. 

The  January  number  of  thie  nnpreftending  yet  really  valu- 
able periodical,  contains  a  fall  report  of  an  interesting  will 
case  which  has  been  in  litigation  for  upwards  of  thirty-seven 
years.  The  case  was  argued  in  1822,  in  the  King's  Benoh,  and 
the  JadgDMnt  then  rendered  was  reversed  by  the  Court  of  Ap* 
peris,  the  decision  of  whioh  was  set  aside  by  the  Privy  Council* 
A  new  trial  being  then  ordered,  the  case  after  a  further  delay  of 
a  quarter  of  a  century,  has  been  finally  set  at  rest  by  the  unan- 
iDKNif  deoision  of  the  Judges  in  f«?onr  of  the  validity  of  the 
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will,  a  rather  nniqae  doooment  that  must  have  tested  the  aea- 

men  of  the  Privj  Counoil.    The  following  is  a  Terbatim  copy 

of  the  bequeathing  claoBe  : 

De  eel  amei  auran  Dee  Bon  reooire  mon  name  ge  Don  a 
Ohalle  Dorion  la  goiyan  de  tons  lee  fon  qoe  ge  posede  aneei 
Bein  com  lin  terre  de  toatee  lee  argants  aveque  lee  yanfan  aai 
la  deea  damier  fame,  que  toutes  lee  janfan  qolora  aveque  elle 
auseito  qae  mon  fr^re  oera  mor,  ei  reteiron  toat  les  profei 
intere  s'aqaira  tonte  qu'a  sense  qui  porteron  le  nom  De  Dorion 
ausito  que  sa  feigae  cero  mareiat6  sa  cera  feinei  le  garson  De 
sa  fame  reteiron  tout  le  revenen  gatan.'' 

Thi  UiriTBD  States  Iitsvrance  Gazitts  &  Maoaziitk,  January 
1859— New  Tork  E.  E.  Carrie. 

This  Journal  we  regard  as  the  most  arailable  source  of  in- 
formation relatiTO  to  American  Insurance  Companies  aoces- 
able.  The  present  number  contains  the  latest  financial  state- 
ments of  the  leading  U.  S.  companies.  An  attentive  perusal 
of  its  contents  would  ver^  likely  profit  those  who  contemplate 
insuring  in  any  of  these  institutions. 


Thk  Great  Ripubuc. — ^Leonard  Scott  k  Co.,  New  York. 

We  haTC  to  acknowledge  the  March  number  of  the  "  Great 
Republic,''  one  of  the  best  New  York  Monthlies.  ^ 

A  glance  at  its  yaried  contents  giTSS  promise  of  some 
pleasant  reading  for  an  idle'hour.  "The  SeTon  TraTcllers  at 
Niagara,"  is  a  iresh  and  lively  sketch  of  a  first  visit  to  the 
mighty  cataract ;  and  "a  Niffht  on  the  Llanos  "  in  a  fsw  pages, 
gives  but  too  true  an  idea  of  the  convulsed  state  of  society  in 
SouUi  America. 


Thi  London  Quaxtbrlt. 

This  Review  is  amongst  the  ablest  of  the  many  periodicals 
which  visit  this  country. 

The  present  January  number  fully  sustains  its  wide  and 
well  deserved  celebrity,  for  deep  research,  comprehensive 
thought,  masculine  and  brilliant  style.  We  have  always  been 
at  a  loiM  to  oompMhend  whjr  it  is  that  the  trashy  frivolous 
publications  of  the  neighbouring  States  are  in  such  request 
here,  when  works  of  such  high  ability  as  the  four  Quarterlies 
emanating  from  the  first  minds  of  Great  Britain,  are  so  easy 
of  access  to  the  reading  public. 

The  leading  article  of  the  London  Quarterly — "  DifficuUies 
ofRaUway  Et^neHng  "  will  repajr  an  attentive  perusal.  It 
is  a  history — ^relieved  by  splendid  illustration— K>f  the  ability, 
the  enterprise,  the  in<Mmitable  courase  which  marked  the 
dawn  of  tne  Railway  Spirit  in  England,  and  which  have  fol- 
lowed it  apace  in  its  progress  to  the  grand  success  of  the 
present  day. 

We  regret  that  our  limited  space  precludes  a  further  notice 
of  this  valuable  periodical.  The  lovers  of  Smollet,  will  be 
delighted  with  a  capital  paper  on  the  foibles  and  virtues  of 
their  favorite  author ;  those  who  are  of  a  more  serious  mood 
will  find  matter  for  reflection  in  a  well  digested  article  on 
"  Church  Extension." 


Thr  Common  Law  Procbditrx  Act,  the  County  Courts  Act 

AND  THR  NbW  RcLRS  OF  CoURT,  WITH  NoTRS  OF  ALL  DECID- 
ED Cases  &c.  By  Robert  Harrison,  Esq.,  Barrister-at- 
Law.    Toronto,  1858. 

A  short  notice  of  a  colonial  law  book  may  not  be  without 
interest  for  the  English  lawrer,  although  it  treats  exclusively 
of  colonial  practice;  for  the  Canadian  Procedure  Act  was 
based  upon  our  own,  and  Mr.  Harrison  has  been  enabled  to 
illastrate  his  excellent  edition  of  it  by  extensive  reference  to  the 
decisions  of  the  English  courts.  But  he  has  not  contented  him- 
self with  mere  notes  of  cases ;  he  has  attempted  that  vHiioh 


we  do  not  remember  to  have  seen  in  any  of  our  own  books  of 

Practice— to  extract  and  define  some  frineiples  of  practice, 
'he  general  belief  among  lawyers  in  Ensland  is,  that  practice 
is  purely  arbitrary ;  that  it  is  governed  by  no  principles,  and 
that  it  would  be  viun  to  attempt  the  reduction  of  practice  to  a 
system.  Mr.  Harrison  thinks  otherwise,  and  in  fais  pre&oe 
he  thus  explains  his  views : 

No  case,  whether  early  or  Ute,  should,  if  possible,  be  viewed 
otherwise  than  as  controlled  by  some  governing  principle.  In 
matters  of  practice,  certain  principles  may  be  diaoovered  which 
are  of  intristio  value  as  the  key-notes  of  a  great  variety  of  cases. 
When  it  is  laid  down  in  general  terms,  that  he  who  endeavours  to 
upset  an  opponent  upon  some  ground  of  irregularity  must  be 
strictly  regular  himself,  we  have  before  us  a  principle  applicable 
to  every  case  of  irregularity.  When  we  are  informed  that  the  law 
fkvours  the  liberty  of  the  subject,  we  reasonably  conclude  thai,  in 
a  proceeding  to  restrain  the  subject  of  that  liberty,  there  must  be 
no  irregularity.  When  the  court  sets  aside  an  arrest,  because  the 
affidarit  to  hold  to  bail  does  not  state  that  the  debt  Is  '*  due,"  we 
know  that  it  Is  set  aside,  not  merely  because  there  is  an  authority 
in  point,  but  because  that  authority  is  consistent  with  reason,  and 
accords  with  the  general  principle  that  the  liberty  of  the  subject 
is  to  be  &voured.  The  court,  in  effect,  decides  that  the  affidarit 
omits  to  make  out  a  good  case  for  depriving  the  sulgect  of  his 
liberty. 

We  should  like  to  sec  the  scheme,  thus  sunrested,  elaborated 
by  some  competent  pen  among  ourselves.  If  such  a  work  can 
be  aooomplished,  there  is  no  question  as  to  the  utility  alike  to 
the  law  student  and  to  the  practitioner.  Practice  is  so  difficult 
to  learn  and  to  remember,  beoaase  it  appears  to  be  arbitrary 
and  incapable  of  reduction  to  principles.  If  principles  lurk 
at  the  bottom  of  it,  and  any  yoong  English  lawyer  has  the 
patience  and  ability  to  extract  them,  we  can  promise  him 
both  reputation  and  profit  It  is  at  least  worth  the  ferial,  for 
the  eflbrt  would  be  an  education  in  itself. 

We  congratulate  the  Profession  in  Canada  on  the  possession 
of  so  aooomplished  a  legal  writer  as  Mr.  Harrison,  SAd  a  book 
of  practice  so  invaluable  to  tiiem  as  this  must  be. 

APPOINTMENTS  TO   OFFICE,  &C. 

OOUNTT  OROWN  ATTORNKT. 

aXOBGE  ROBINSON  yANNORMAN,  Biiialn,  Itentotor «t  Uw  to  be  Oonntjr  At- 
tonwy  Oounty  of  Bimnt— (O^^^^^^d,  t^hroMrj  19,  ISM.) 

O0RONSR8. 

WILUAM  8.  HIWAT,  l«iiiln,  MJ>..  and  WILUAM  a  SEAW,  BviiiiN,  As- 

■ocfete  Ooftmvni  Ibr  the  Oounty  of  WelUngton. 
OHARLBS  R6LLS,  ISaqxiixt,  MJO.,  and  HBNRT  HANSON,  BMiulre,  MJ>,  Aao- 

eiate  Ooronera  for  the  Goanty  of  Middleeez.— (Ckietted,  Veb.  6,  IMO^ 
TRUKMAN  RAYMOND,  RMivtre,  AModat*  Ooranerlbr  the  Gwatf  of  Welland. 
KDWARD  ALLRN,  8Bqiiir«k  AModale  Ooroner  Jbr  the  Oowtj  of  Stmeoe^Q*- 

Mtted,  rtsb.  IS,  18M.)  * 

JAMRS  PRTRR  LTNN,  amir*,  ILD^AaodateOoniierte  the  United  GovntlM 

of  Unark  and  Renfreww— (QaMtted,  Feb.  aS,  1860.) 

NOTARIKS  PUBUa     ' 

CHARLRS  HBNRT  WHTTRHRAD,  of  Woodrtoek,  Eaqnlra,  to  be  a  Notaiy  PnV 
lie  In  Unper  Quiada.— (Oaietted,  Feb.  6, 1869.) 

WILLIAM  r.  BULLBN,  of  Um  Tillage  of  Delewan,  Biqain^  to  be  a  NotMT  Pub- 
lic in  Upper  n*M<i^ 

HBNRT  TATLOR.  of  Ingermll,  B«inira,  to  be  a  NoUry  Pnbllo  in  Upper  Otoada. 
ANDRBW  MILROT,  of  Oie  Cl^  of  Hamttton,  Beanira,  to  be  a  Notary  PabUe  la 

Upper  Oanada. 
WILUAM  MoKBNZIB  JOHNSTON,  of  SirathrQy, Biqnir^  tobe  a  Notair  Pnblk 

in  Upper  Canada^Gaietted  Feb.  19, 1869.) 
WILLIAM  B.  GLARE,  of  the  Town  of  Sarala,  BvinlN^  to  be  a  Notaiy  PnbUe  la 


Upper' 
JAMK  BLACK,of  the  City  of  Hamilton,  Biiinire,  tobea  Notary  PnUleIn  Up- 


BUNOAN  DUFF  MoQILUTART,  of  the  T^nmof  Fort  Hope^  BkioItc^  to  a  No- 
tary PubUfl  In  Upper  Canada.— (GaMtted,  Feb.  26, 1869.) 

TOCO  RRE8  PON  DENTS, 

Jhxm  SioTB,  A  Oliu,  Ono  K&on,  A  Oomrrr  Jddos— Under  "  DMalon  Oonita." 
A.  H.,  M.  MoP.,  X.,  and  WaUAM  Sxxtb— Under  "General  Owwepondenfle." 
MeMvt.  L.  A  P.,  GoAlph— Have  nidald  the  Lamtr  CtaMcIa  JkHtf  oontainias  the 

oaee  you  mention. 
A.  Moiai,  SmithTille— Too  lato  fbr  this  number,  will  recelTe  attention  in  our 

next. 
Joflv  Ikuv  Dviy  W«t— Ditto. 
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DIARY   FOR   APRIL. 


2.  Paturday...  I^Mt  day  ft>r  notioo  of  Trial  for  Toronto  Spring  Aasize*. 

3.  SUNDAY...  4th  Sunday  in  I^nL 

4.  Honda? Cbaoeeiy  Hearing  Term  eomnwnces.  Oonnty  Oonrt  Term  beglBB. 

0.  Saturday...  Connty  Court  Term  enda. 

10.  SUNDAY...  Wi  Sunday  in  Lent, 

11.  Monday Toronto  Spring  AM-iaea. 

Ifi.  Satarday...  Chancery  Hearing  Term  enda^ 
17.  SUNDAY...  9th  »tnday  in  Lent, 

22.  Friday Oond  FHday, 

24.  SUNDAY...  EouUr  Sunday. 

(  Artldea,  AiC,  to  be  left  wUh  Seeretary  Law  Society. 
30.  Saturday...  <  Laat  day  for  completing  Anaemmmt  RolU. 

(Lait  digr  Ibr  Nonnnealdenta  to  giro  Uats  of  their  Landa. 

IMPORTANT  BUSINSSS  NOTIOK. 

nr9omeinddUdto  the  Propiridonof1kUJ<mrniaXcLnrtquediedtortmi^^ 
aU  our  pfzst  d*u  accnurUt  havi  6em  placed  in  the  handt  ef  Mutn.  FcMon  <f  Ardagh^ 
Mtofneye,  Ajtrrie,  far  odttection ;  a$td  that  only  «  pnn^pt  remiUanoe  to  tktm  wOl 
taveooda. 

R  it  wUkgretU  rdmelemm  that  Ou  ProfriOmn  htne  od/opled  thit  eourm;  tatf  they 
haoe  been  compelled  in  do  $o  in  order  to  enaUe  them  to  meet  their  current  expenue, 
wkkhartvery  heavy. 

Now  that  the  uaf/ulneu  qfihe  Journal  i$so generally  admUtedy  it  wndd  natbeunr 
reaniable  to  expect  that  the  Pmfeui&n  and  Offieerg  <tr  Me  llmrtt  would  accord  it  o 
Uberai  eupparty  inttead  qf  allowing  themedva  to  be  tued  far  th^  tubeeripUont. 

K&^  Sppt?  ®auak  Sato  ^mxml 
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CONSOLIDATION  OP  THE  STATUTES. 

It  is  expected  that  the  consolid&tcd  statutes  will  become 
law  during  the  present  session  of  the  Legislature.  If  no 
other  work  were  done,  it  alone  would  make  the  present  a 
yerj  important  session  in  the  annals  of  Canadian  legislation. 

Though  the  volume  containing  the  proposed  consolidated 
statutes  of  Upper  Canada  is  comparatively  speaking  small, 
it  contains  the  fruits  of  great  labor,  unwearied  industry, 
and  ripe  experience.  Had  it  not  been  for  the  fortunate 
coincidence  that,  about  the  time  of  the  appointment  of  the 
Statute  Commissioners,  Sir  J.  B.  Macaulay,  saw  fit  to 
to  resign  his  high  and  important  trust  as  Chief  Justice  of 
the  Common  Pleas,  and  subsequently  to  accept  the  appoint- 
ment of  Chairman  of  the  Statute  Commissioners,  we  much 
doubt  if  on  this  occasion  we  should  be  in  a  position  to 
congratulate  the  people  of  Canada  on  the  immediate  pros- 
pects of  consolidation ;  and  the  invaluable  services  too  of 
His  Honor  Judge  Gowan,  and  others  who  assisted,  are  not 
to  be  forgotten. 

The  benefits  to  be  derived  from  the  consolidation  of  our 
law  will  be  immense.  The  more  simple  and  more  access- 
able  a  law  is,  the  more  useful  it  is.  But  as  human  law  is 
in  theory  a  complex  science,  and  in  practice  the  ooUeotion 
of  the  accumulated  wisdom  of  years,  as  it  gprows  old  it 
grows  confusing.  It  does  not  need  the  experience  of  a 
lawyer  to  know  how  diflicult  it  is  to  discover  the  spirit, 
meaning  and  effect  of  an  enactment  which  lies  buried  be- 
neath a  heap  of  enactments,  repealing  and  repealed  clauses. 
The  people  generally  were  able  to  form  a  pretty  fair  idea 
of  the  confusion  arising  from  such  a  source  before  the 
consolidation  of  the  various  municipal  acts. 


'  Then  what  the  Consolidated  Municipal  Act  of  last  session 
has  effected  in  the  municipal  laws,  the  consolidated  acts  of 
the  province  and  of  each  section  of  it  are  about  to  effect  in 
the  laws  generally. 

No  theorist,  however  wild  in  his  visions,  is  mad  enough 
to  hope  for  a  set  of  laws  so  clear  in  language  and  so  plain 
in  meaning  that  differences  of  opinion  will  not  arise  upon 
their  construction.  Nor  is  the  difficulty  of  construction  at 
all  times  to  be  traced  to  the  vagueness  of  the  particular 
law.  Different  men  have  different  minds,  which  cause 
them  to  have  different  opinions.  What  may  be  clear  and 
undoubted  to  the  mind  of  one  man  may  be  involved  in  a 
haze  of  difficulty  when  presented  to  the  mind  of  another. 
Not  only  the  different  measures  of  natural  intelligence 
possessed  by  different  men,  but  the  effects  of  various  de- 
grees of  mental  culture;  produce  differences  of  opinion. 
Hence  upon  any  law,  however  well  framed,  questions  may 
arise  and  most  certainly  will  arise  for  judicial  interpretation. 

But  laws  may  be  so  framed  as  to  shut  out  many  ques* 
tions  that  would  otherwise  arise.  As  an  expression  may 
be  more  or  less  obscure,  so  may  be  a  law  or  series  of 
expressions.  A  statute  is  the  expressed  will  of  the  Legis- 
lature. If  couched  in  language  free  from  useless  verbosity, 
and  in  words  of  a  popular  and  well  understood  meaning, 
there  will  be  of  course  less  difficulty  in  understanding  the 
intent  than  if  framed  wanting  these  desirable  qualities. 
So  although  it  is  not  possible  by  legislation  to  shut  out  all 
questions  of  construction,  it  is  possible  by  care  and  skill  to 
shut  out  some  questions.  And  in  propottion  to  the  number 
thus  shut  out  is  there  a  saving  of  litigation  and  consequent 
quent  expense. 

Laws  judiciously  framed  are  therefore  a  saving  to  a  people 
— a  saving  both  of  anxiety  and  money.  The  consolidated 
laws  which  are  now  before  the  Legislative  Assembly  are  so 
framed ;  and  cost  what  they  may  to  the  country  in  prepa- 
ration and  passing,  will  when  passed  save  to  the  oountiy 
incalculably  more  than  their  cost. 

It  is  no  ordinaiy  subject  of  congratulation  that  we  live 
in  a  new  country,  where  our  written  lafrs  are  as  yet  few 
and  in  a  measure  easily  consolidated.  In  older  countries, 
such  as  England,  the  attempts  at  consolidation  have  been 
many  and  the  fiulures  in  number  equal  to  the  attempts. 
There  was  not  a  beginning  in  time.  Each  consolidation  is 
a  rest  in  legislation.  Legislation  is  a  progressive  science ; 
and  as  fresh  wants  are  daily  bom  into  the  world,  so  fresh 
laws  are  needed.  Something  is  required  from  time  to  time 
to  keep  down  the  accumulations,  and  this  cannot  be  more 
effectually  done  than  by  consolidation  or  reduction  of  laws 
up  to  a  particular  epoch,  which  in  its  turn  becomes  a  new 
starting  point  in  legislation. 

We  are  not  believers  in  codification.    It  is  neither  pos- 
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sible  nor  reasonable  to  confine  the  growth  of  legislation, 
any  more  than  for  the  horticulturist  or  botanist  the  growth 
of  a  flower  or  plant.  Law  must  grow — it  must  expand. 
No  bands  can  confine  it,  without  depriving  it  of  Titality. 
It  must  keep  pace  with  the  wants  of  the  people.  The 
a&irs  of  men  in  all  places  and  at  all  times  are  not  to  be 
regulated  by  a  few  abstract  principles.  There  must  be  the 
grouping  of  details  as  minute  as  the  transactions  of  life. 
There  must  be  the  alterations  and  amendments,  shown  to 
be  necessary  by  the  lessons  of  experience.  If  by  codifi- 
cation is  meant  finality  in  legislation,  there  is  meant  an 
absurdity  as  egregious  as  it  is  unpardonable. 

If  codification  were  shown  to  be  practicable,  it  would 
no  longer  be  laughable.  In  the  abstract  it  is  perfection. 
In  practice  it  is  an  absurdity.  And  yet  we  admit  that 
some  of  the  merits  of  consolidation  are  its  approximation 
to  codification.  Consolidation  is  codification  stripped  of 
the  ridiculous — ^it  is  the  reduction  and  systemiiation  of 
existing  laws,  with  a  view  if  necessary  to  future  legislation. 


IJABILITT  OF  PERSONS  PRACTISING  AS 
CONVEYANCBRS. 

We  are  much  pleased  to  see  that  the  Hon.  Mr.  Patton's 
bill  on  this  subject  has  passed  through  the  Upper  House. 
Mr.  Patton  has  brought  forward  many  valuable  measures, 
and  amongst  them  thb  is  certainly  not  the  least  important. 

There  are  hundreds,  if  not  thousands  of  non-professional 
men  through  the  country,  who  make  a  regular  business  of 
drawing  deeds  and  other  instruments,  charging  a  fee  for 
their  services ;  many  of  these  persons  are  very  competent 
for  the  ordinary  business  of  a  conveyancer;  but  again, 
many  are  utterly  incapable  of  filling  in  correctly  a  common 
deed  of  bargain  and  sale  or  mortgage,  and  know  nothing 
whatever  of  the  law  of  real  property.  It  has  been  too  much 
the  practice  of  late  years  to  employ  such  persons,  and  the 
public  are  beginning  to  feel  the  evils  of  entrusting  their 
business  to  incompetent  hands. 

At  almost  every  court,  one  or  more  cases  growing  out  of 
defective  conveyances  appear  in  the  docket;  and  very 
lamentable  must  be  the  result,  unless  some  check  for  the 
safety  of  the  public  be  imposed  on  the  practice.  In  our 
own  experience,  we  have  known  men  turned  out  of  liouse 
and  home,  losing  the  benefit  of  their  labour  for  yeara,  or 
having  to  pay  a  large  sum  of  money,  in  consequence  of 
gross  defects  in  the  deeds  under  whic^  they  held. 

It  is  short-sighted  economy  to  get  work  done  by  an  in- 
competent person  at  a  few  shillings  under  price  of  good 
work,  particularly,  when  as  in  the  case  of  a  conyeyanoe  of 
land,  a  man's  whole  means  is  often  involved.  But  so  it 
is,  that  in  respect  to  property  as  well  as  health,  the  quaek 
is  often  preferred  to  the  adnoated  practitioner. 


An  attorney  is  liable,  if  through  carelessness  or  ignorance 
there  is  a  defect  in  any  instrument  he  draws ;  and  he  must 
make  good  to  the  person  who  employed  him  any  loss  or 
damage  that  is  sustained  thereby.  Such  is  not  the  case 
with  conveyancera.  However  gross  the  error  or  defect,  or 
great  the  loss  consequent  upon  it,  they  are  not  liable  to 
make  it  good.  Let  us  illustrate,  so  as  to  make  the  point 
clear  to  non-professional  persons. 

A.  purchases  a  farm  and  employs  a  lawyer  to  draw  the 
deed ;  the  conveyance  is  executed,  and  A.  pays  the  conside- 
ration money  and  probably  $3  for  the  deed  and  memorial. 
From  some  cause  or  other  the  deed  is  insuiBcient,  and  A. 
is  ejected  and  loses  his  farm.  But  A.  is  not  without  remedy. 
He  brings  his  action  against  the  lawyer.  The  Courts  sus- 
tain the  claim,  and  A.  gets  dami^es  to  compensate  for  loss 
oeeasioned  by  the  lawyer's  ne^ect 

B.,  an  emigrant,  abb  purchases  a  ftrm ;  aad  hearing  that 
Mr.  X.  draws  deeds  for  92,  whereas  a  lawyer  will  charge 
13,  thinks  to  save  the  dollar,  and  employs  Mr.  X.  to  draw 
the  deed.  Well,  this  deed  turns  out  to  be  no  better  than 
so  much  waste  paper,  and  B.  loses  his  money  and  the  fiurm. 
Has  he  any  remedy  against  Mr.  X.  7  He  has  not.  He 
complains.  X.  says,  I  am  sorry  for  the  mistake.  I  did 
the  best  I  could ;  but  you  have  no  claim  on  me,  as  you 
would  on  a  lawyer.  I  certainly  received  your  money  for 
drawing  the  deed,  but  the  law  imposes  no  obligation  upon 
me  to  make  good  one  penny  of  your  loss. 

Now  what  Mr.  Patton's  bill  does  is  to  give  a  right  of 
action  against  such  persons  as  X.,  for  negligence  or  blun- 
dera,  in  the  same  way  and  to  the  same  extent  as  against  an 
attorney  employed  to  draw  deeds  or  instruments. 

Nothing  can  be  more  just;  and  we  are  content  to  take 
it  as  the  fint  instalment  towards  the  security  of  confiding 
or  illiterate  persons.  But  it  will  only  alleviate  the  evil ;  it 
will  not  cure  the  mischief.  The  public  ought  to  be  further 
cared  for. 

The  cure,  in  our  judgment,  would  be  this.  Disable  any 
but  qualified  persons  from  practicing  conveyancing.  Per- 
sons are  not  allowed  to  practice  medicine  or  surveying 
without  a  license.    Why  not  extend  the  wholesome  rule  f 

Let  us  not  be  mbundentood.  We  do  not  propose  that 
tliB  practice  of  oonveys^ncing  should  be  confined  exclusively 
to  attorneys,  but  we  contend  Uiat  those  only  who  are  com- 
petent should  be  allowed  to  exercise  ihe  calling  of  paid 
conveyanoen;  and  this  we  believe  would  not  be  objected 
to  by  any  such  who  are  competent^  and  the  thinl^ng  public 
we  are  sore  would  approve  of  such  a  provision. 

Our  proportion  is  that  the  County  Judge,  either  alone 
or  with  two  associates,  should  be  a  Board  for  the  examina- 
tion of  persons  desirous  of  obtaining  a  license  to  practice  as 
conveyancera.    The  candidate  &r  licence  should  be  able  to 
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pass  an  examioation  in  the  nidiments  of  that  branch  of  the 
law,  and  show  some  practical  acquaintance  with  the  sub- 
jeety  which  would  entitle  him  to  a  license,  without  any  fee 
whatever.  Then  only  licensed  persons  should  be  allowed 
to  draw  deeds  or  instruments  for  iee  or  reward 

This  would  have  the  effeot  of  weeding  out  ignorant 
pretenders,  and  giving  a  certain  status  to  competent  men. 
In  thus  suggesting,  we  look  more  to  the  interests  of  the 
public  than  the  attornies ;  for  no  inconsiderable  share  of 
their  present  business  springs  out  of  the  blunders  of  stupid, 
ignorant  persons,  who  are  no  better  able  to  draw  axonvej- 
ance  than  a  blacksmith  to  make  a  watch :  men  barely  able 
Co  read  and  write,  who  are  too  lazy  to  work  or  to  learn  any 
thing  beyond  the  act  of ''  puffing"  themselves  and  obtain- 
ing money  on  false  pretences  from  ineonsideriite  persons. 


2nd.  Names,  reridence  and  additions  of 
proposed  sureties  in  administration 
bond 


PROBATE  ANi>  ADBaNISTRATIOX. 

DIVISION  COURT  CUEK8. 

(QmUtmed  frtm  p,  6L) 

Let  us  next  suppose  the  case  of  a  party  dying  intestate 
(without  having  left  any  will),  leaving  say  a  wife  and  two 
children  surviving  him.  The  widow  being  desirous  of 
obtaining  letters  of  administration  to  his  estate,  seeks  the 
assistance  of  a  Division  Court  Clerk. 

The  information  to  be  set  down  in  this  case  will  be  in 
part  the  same  as  in  case  of  Probate  under  the  letters  A,  B, 
C,  D,  and  E ;  the  further  information  required  may  in 
general  be  comprised  under  the  following  heads. 

Ist.  Names  of  ChUdren /  f^^'  '^  ten  pears. 

M.a%,  xaiuiMw.  N/..«««u»u 1^  Jokn^  age  sight  years, 

John  Dot,  ef  the  town- 
ship  of ,  yeoman. 

James  Doe,  of  the  same 
plaeSf  yeoman 
(or  as  the  ease  may  be). 

8rd.  Name,  residence  and  additions  of  r  Mary  Doe,  of  the  towv- 
party  applying  for  administration  ...  \     ship  of-^",  widow. 

If  any  other  person  than  the  widow  applies  for  adminis- 
tration, it  will  be  necessaiy  to  show  what  rekUves  the 
deceased  left ;  and,  if  children,  to  state  their  age. 

As  a  general  rule,  the  next  of  kin  will  be  entitled  to 
administer,  unless  the  deceased  left  a  widow;  and  sufficient 
information  should  be  given  to  show  in  what  degree  the 
party  applying  is  related  to  the  deceased ;  and  if  there  are 
any  others  related  in  the  same  degree,  in  a  word  to  show 
that  the  party  applying  u  best  entitled  to  administration. 

The  sureties  ia  the  bond  will  be  required  to  justify  by 
affidavit,  that  is,  swear  they  are  worth  a  certain  sum  over 
and  above  their  debts.  This  amount  will  vary  according 
to  the  value  of  the  property  devolving,  and  the  nature  of 
the  case.  For  instance,  if  the  property  deceased  died  pos- 
sessed of  or  entitled  to  was  9400,  the  sureties  would  each, 
as  a  general  rule,  be  required  to  swear  they  are  worth 


$800;  but  if  a  portion  of  the  property  left  goes  to  the 
party  applying  for  administration,  it  would  be  in  the  power 
of  the  Judge  to  reduce  the  amount  of  security.  And  in 
all  ordinary  cases  where  the  value  of  the  property  is  under 
$200,  one  surety  will  be  sufficient.  So  that  before  giving 
in  the  name  of  a  party  as  a  surety,  the  clerk  should  enquire 
whether  he  is  able  to  justify  in  the  necessary  amount;  and 
if  desired  that  the  amount  of  the  bond  should  be  reduced, 
a  note  thereof  can  be  made  by  the  Clerk,  that  the  Regis- 
trar may  take  the  Judge's  order  thereupon. 

The  information  thus  obtained  is  forwarded  to  the  Regis- 
trar by  letter,  prepaid,  with  a  sum  towards  the  fees,  as  in 
the  case  of  application  for  Probate;  and  although  there 
will  be  no  original  papers  sent,  the  letter  ought  to  be  regis- 
tered, so  that  in  case  of  question  the  communication  may 
be  traced. 


TRADE  PROTECTION  SOCIETIES. 

In  other  columns  will  be  found  a  report  of  the  case  In  re 
The  Canada  Trade  Protection  Society ^  which  will,  we  are 
sure,  be  read  with  interest. 

Hitherto  some  persons  have  entertained  a  doubt  how  far 
the  records  of  a  Court  of  Record  are  public,  so  as  to  be 
open  to  inspection  by  persons  not  having  a  direct  pecuniary 
interest  in  a  particular  suit,  but  the  opinion  pronounced  by 
the  Court  of  Queen's  Bench  sets  at  rest  all  such  doubts. 

The  Records  of  the  Court,  which  are  preserved  in  a 
public  office  at  the  public  expense,  under  the  charge  of  a 
public  officer,  are  so  far  public  that  any  one  of  the  public 
who  chooses  to  tender  ihe  usual  fees  may  obtain  a  know- 
ledge of  them. 

Of  course  the  right  to  make  any  such  search  is  subject 
to  the  routine  of  the  office,  over  which  the  Clerk  is  to 
exercise  a  discretionary  power — a  power  which  we  are  told 
has  been  invariably  exercised  towards  the  Canada  Trade 
Protection  Society  in  a  reasonable  manner. 

A  Trade  Protection  Society  has  no  greater  right  than  an 
individual,  but  no  individual  representing  it  is  to  have  a 
less  right  than  if  acting  for  himself.  The  records  are 
public ;  and  so  far  as  the  object  of  a  Society  is  to  make 
them  more  public  by  the  propagation  of  truth,  it  may  be 
fairly  argued  that  the  Society  aids  rather  than  thwarts  the 
object  of  the  lawi  The  aim  of  such  a  Society  is  good,  and 
as  it  eschews  espionage,  the  means  are  honorable.  With  a 
good  end  to  be  attained  by  honorable  means,  there  is  a 
claim  to  public  support — a  claim  to  which  a  cordial  res. 
ponse  has,  we  are  informed,  been  made  by  Deputy  Clerks 
of  the  Crown,  Clerks  of  County  Courts,  and  others  in 
authority.  The  Clerk  of  the  Crown  and  Pleas  of  the 
Queen's  Bench,  struck  by  the  novelty  of  the  Society, 
declined  to  comply  with  the  request  made  of  him  undl 
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instructed  by  the  Judges.  The  instructions  to  him  will  be 
equally  useful  to  others  haying  custody  of  public  records ; 
and  BO  we  without  delay  place  before  our  readers  these 
instructions,  so  far  as  embodied  in  the  judgment  of  the 
Court  reported  elsewhere. 


MUNICIPAL  LAW. 


The  last  Municipal  Elections  passed  off  in  a  manner,  we 
think,  more  satisfactory  than  elections  of  any  previous  year 
within  our  knowledge. 

Betuming  Officers,  and  others  whose  duty  it  is  to  know 
the  law  and  to  follow  it,  have  displayed  more  than  ordinary 
knowledge  of  their  duties.  One  result  is,  that  there  are 
fewer  contested  elections — a  smaller  than  average  crop  of 
litigation. 

This  happy  consequence  is  no  doubt  in  great  part  attri- 
butable to  the  wisdom  of  the  Legislature  in  reducing  the 
Municipal  laws  to  a  consolidated  Statute,  and  in  preserving 
in  that  Statute,  as  far  as  possible,  harmony^in  its  parts,  and 
consistency  as  a  whole. 

The  Municipal  Act  of  last  Session  is  not,  we  know,  per- 
fect; but  this  we  can  say,  that  it  is  more  perfect  and  more 
intelligible  than  any  previous  Act  of  the  kind.  It  redounds 
greatly  to  the  credit  of  Sir  J.  B.  Macaulay,  and  the  other 
gentlemen  appointed  to  revise  the  Statutes,  who^  prepared 
the  bill.  The  language  is  simple,  repetition  is  scant,  and 
precision  is  the  rule. 

In  proof  of  the  satisfaction  which  the  Act  gives  to  the 
public,  we  need  do  no  more  than  point  to  the  fact  that  few 
and  trifling  are  the  amendments  proposed  by  our  Legisla- 
tors now  in  Session.  Notwithstanding  the  scarcity  of 
Legislative  pabulum,  and  notwithstanding  the  ardour  of 
many  members  of  Parliament  to  do  something  in  the  way 
of  legislation,  little  encouragement  is  afforded  by  a  reference 
to  the  Consolidated  Municipal  Act. 

It  does  not  become  us  to  say  how  far  the  Municipal 
Manual,  edited  by  Mr.  Harrison,  one  of  the  Editors  of  this 
Journal,  has  tended  to  settle  the  law.  That  we  leave  to 
others  to  say  or  to  controvert.  The  plain  fact,  however,  is 
that  our  Municipal  laws  are  now  better  understood  than 
they  ever  have  been,  and  are  worked  with  the  confidence 
and  satisfaction  which  knowledge  begets. 

Through  the  courtesy  of  Mr.  Twigg,  the  Deputy  Clerk 
of  the  Crown  for  the  County  of  Prince  Edward,  and  others 
whom  we  need  not  name,  we  are  in  this  number  enabled  to 
publish  some  very  important  cases  determined  by  the  Judge 
of  that  County.  It  at  all  times  affords  us  pleasure  to  make 
public  decisions  of  the  kind;  and  while  thanking  Mr. 
Twigg  for  his  courtesy,  we  take  the  opportunity  of  expressing 
our  hope  that  his  example  will  be  very  generally  followed. 


We  watch  with  considerable  attention  decisions  pronoun- 
ced in  Toronto,  our  place  of  publication,  but  wish  in  addi- 
tion to  be  informed  of  whatever  of  interest  transpires  in 
outer  Counties.  If  aided  by  gentlemen  occupying  local 
public  situations  whose  position  enables  them  to  be  useful 
to  us,  and  through  us  to  the  profession  and  the  public,  we 
shall  be  greatly  pleased.  Hitherto  to  some  extent  we  have 
been  so  aided,  but  not  to  an  extent  either  as  cordial  or  as 
general  as  we  should  like. 

The  decisions  to  which  we  now  refer,  are  reported  in 
other  columns,  and  speak  for  themselves.  The  learned 
Judges  who  pronounced  them  have  done  good  service  in 
bestowing  upon  the  questions  raised  for  their  opinion  much 
deliberation  and  learning. 


HISTORICAL  SKETCH  OP  THE  CONSTITUTION,  LAWS 
AND  LEGAL  TRIBUNALS  OF  CANADA. 

(OontiniMd  from  p.  64.) 

AffUation  for  a  Ltgulativt  Aatembly  —  Petitioni  far  §guaUtif  to 
Franco  Canadiam — The  Quebec  Act — Iteprovmofu, 

No  representation  of  the  people  seems  yet  to  have  taken 
place.  The  promises  held  out  in  the  proclamation  of  1763, 
to  be  carried  into  effect  ''  so  soon  as  the  situation  and 
circumstances  of  the  country  would  admit  thereof,"  were 
not  yet  realized. 

In  the  month  of  October,  1773,  the  British  inhabitants 
of  the  Province,  having  waited  ten  years  for  the  accom- 
plishment of  this  promise,  began  to  agitate.  On  this  occa- 
sion they  invited  the  French  inhabitants  of  the  Province 
to  join  with  them.  Many  meetings  were  convened  and  many 
deputations  appointed.  Repeated  conferences  were  held. 
The  result  was  that  the  French  inhabitants  declined  to 
take  part  in  the  agitation,  and  the  English  resolved  '^  to 
proceed  in  the  business  by  themselves.'' 

The  Governor  in  Chief  of  the  Province  being  absent  on 
3rd  December,  1773,  the  British  inhabitants  petitioned 
Hector  Theophil us  Cramahe,  Esq.,  the  lieutenant  governor. 
He  declined  to  interfere,  alleging  as  his  chief  excuse  that, 
from  the  best  information  he  had  received,  the  affairs  of 
the  Province  were  likely  to  become  the  object  of  regulation 
in  England.  Nothing  daunted  with  this  decision,  the  peti- 
tioners immediately  prepared  a  second  memorial,  for  trans- 
mission to  the  Earl  of  Dartmouth,  Secretary  of  State  for 
America.  This  petition,  dated  15th  January,  1774,  was 
enclosed  to  Francis  Maseres,  the  former'^attorney  general 
of  the  PiDvince,  and  was  by  him  presented  to  the  Earl  of 
Dartmouth,  in  March  following.  The  noble  Earl  does  not 
appear  to  have  given  much  satisfaction  to  Mr.  Maseres ; 
but  the  latter;  in  acknowledging  the  receipt  of  the  petition, 
conjectured  that  the  English  ministry  were  of  opinion  that 
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the  state  of  the  Proyinoe  was  not  then  yet  ripe  for  the 
establishment  of  an  AssemU  j. 

These  were  not  the  only  petitions  with  which  the  Earl 
of  Dartmouth  was  at  this  time  troubled.  The  Franco 
Canadians,  whOe  expressing  every  confidence  in  the  British 
government,  petitioned  for  a  restoration  of  their  ancient 
laws,  privileges,  and  customs.  They  petitioned  also  to  be 
admitted  to  a  share  of  the  civil  and  military  employments 
in  the  gift  of  the  government,  from  which  it  appears  they 
were  excluded.  They  petitioned  further  for  an  extension 
of  territory,  to  include  '<  all  the  upper  countries  known 
under  the  names  of  Michilimackinac,  Detroit,  and  other 
adjacent  places,  as  far  as  the  river  Mississippi,"  and  for  a 
re-annexation  of  the  coa^  of  Labrador,  which  formerly 
belonged  to  the  Province. 

The  desire  for  an  extension  of  territory  arose  out  of  a 
desire  to  improve  the  fur  trade  in  the  West  and  the  fishe- 
ries in  the  East.  The  petitions  were  signed  chiefly  by  the 
noblesse  and  other  landeSL  proprietors  of  the  Province. 

So  far  as  can  be  ascertained,  none  of  these  last  petitions 
received  immediate  attention  from  the  home  authorities ; 
but  the  reports  of  the  crown  law  officers  on  the  state  of  the 
laws  and  proposed  changes  were  more  fortunate. 

The  result  of  the  reports  made  by  the  British  and  Colo- 
nial crown  officers  was  that  the  English  ministry  intro- 
duced, and,  notwithstanding  strong  opposition  and  much 
excitement  here  and  at  home,  passed  the  Quebec  Act.  (14 
Qeo.  III.  cap.  83.)  The  three  chief  points  of  objection 
were  the  recognition  of  the  French  law  in  civil  cases — the 
want  of  a  representative  assembly — and  the  abolition  of 
trial  by  jury.  Without  doubt,  if  England  were  to  have 
consulted  her  own  behests,  irrespective  of  locality,  not  one 
of  the  three  points  would  have  existed. 

The  first  was  a  concession  to  the  Franco  Canadians, 
forming  as  they  did  a  majority  of  the  inhabitants  of  the 
Province,  made  with  a  view  to  reconcile  them  to  their  new 
rulers  and  to  disturb  as  little  as  possible  landed  titles  and 
other  near  and  dear  interests.  Some  writers  have  con- 
tended that  as  property  was  secured  to  the  inhabitants  of 
Canada  at  the  time  of  the  conquest,  the  laws  defining, 
creating  and  modifying  it,  were  also  retained :  but  the  posi- 
tion has  been  much  disputed. 

The  second,  was  the  result  of  a  dread  there  existed  of 
confiding  legislative  power  to  a  people,  recently  conquered, 
of  strong  predilections  for  their  former  nationality,  and 
consequent  dissatisfaction  with  British  institutions.  If  this 
were  the  real  cause,  and  it  is  said  to  have  been,  it  is  a 
cause  of  self-congratulation  that  it  no  longer  exists. 

The  third,  was  a  concession  made  from  motives  similar 
to  the  first ;  for  it  was  said  that  a  Franco  Canadian  gentle- 
man would  think  himself  degraded  and  mora  hardly  judged 
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by  being  submitted  for  life  or  limb  to 'the  judgment  of  his 
tradesman,  than  if  he  were  put  to  the  question  and  tortured 
by  the  king's  authority. 

The  Quebec  Act  (14  Oeo.  III.  cap.  83)  was  passed  to 
make  more  effectual  provision  for  the  government  of  the 
province  of  Quebec.  It  recited  the  proclamation  of  1768, 
and  extended  the  limits  of  the  Province.  It  also  recited 
that  the  provisions  made  by  the  proclamation  in  respect  of 
the  civil  government  of  the  province,  and  the  powers  given 
to  the  governors  and  other  civil  officers,  had  been  found 
upon  experience  to  be  inapplicable  to  the  circumstances  of 
the  country.  It  enacted  that  the  proclamation  and  c'om- 
missions  under  which  the  government  was  then  adminis- 
tered, and  all  ordinances  made  by  the  governor  and  council 
relative  to  the  civil  government  and  administration  of 
justice,  and  all  commissions  to  judges  and  other  officers, 
should  be  revoked,  annulled  and  made  void,  from  and  after 
1st  May,  1765.  It  also  enacted  that  his  Majesty's  Cana- 
dian subjects  might  hold  and  enjoy  their  property  and 
possessions,  with  all  customs  and  usages  relative  thereto, 
and  all  other  their  civil  rights,  in  as  large,  ample  and  bene* 
ficial  a  manner,  as  if  the  proclamation,  commissions,  ordi- 
nances and  other  acts  and  instruments  had  not  been  made; 
and  that  in  all  matters  of  controversy  relative  to  property 
and  civil  rights,  resort  should  be  had  to  the  laws  of  Canada 
— the  old  French  law — for  the  decision  of  the  same ;  and 
that  all  causes  thereafter  to  be  instituted  in  any  of  the 
courts  of  justice  to  be  appointed  within  and  foi^  the  eaid 
province,  should  with  respect  to  such  prpperty  and  rights 
be  determined  agreeably  to  the  laws  and  customs  of  Canada, 
unless  varied  by  ordinances  of  the  Governor  General  and 
Council,  to  be  appointed  as  therein  provided. 

It  authorized  the  owner  of  any  lands,  goods  or  credits 
in  the  province,  having  a  right,  to  alienate  the  same  in  his 
life  time,  by  deed  of  sale,  gifl,  or  otherwise;  to  devise  or 
bequeath  the  same  at  his  death,  by  his  last  will  and  testa- 
ment, such  will  being  executed  either  according  to  the  laws 
of  Canada  or  according  to  the  forms  prescribed  by  the  laws 
of  England.  It  recited  that  the  certainty  and  lenity  of  the 
criminal  law  of  England,  and  the  benefits  and  advantages 
resulting  from  the  use  of  it,  had  been  sensibly  felt  by  the 
inhabitants  from  an  experience  of  more  than  nine  years, 
during  which  it  was  uniformly  administered ;  and  enacted 
that  the  same  should  continue  to  be  administered,  and 
should  be  observed  as  law  in  the  province,  as  well  in  the 
description  and  quality  of  the  offence  as  in  the  method  of 
prosecution  and  trial  and  the  punishments  and  forfeitures 
thereby  infiicted,  to  the  exclusion  of  every  other  rule  of 
criminal  law  or  mode  of  proceeding  thereon  which  prevailed 
in  the  province  before  1764,  subject  to  amendments  or 
alterations  by  the  Governor  and  Council, 
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It  recited  that  it  might  be  neceesaTj  to  ordaia  manj 
zegulationa  for  the  future  welfare  and  good  gOTemmenl  of 
the  proTince,  the  occasions  of  which  could  not  be  foreseen, 
nor  without  much  delay  and  inccMirenienoe  bo  prorided  for, 
without  entrusting  that  authority  for  a  eertain  time  and 
under  proper  reetrictiona  to  residents  in  the  provinoe,  and 
that  it  was  inexpedient  to  call  an  Assembly ;  and  therefore 
proTided  that  it  should  he  lawful  for  his  Migesty,  his  hetrs 
or  BuooesBors,  by  warrant  under  his  or  their  signet  or  sign 
manuali  and  with  the  advice  of  the  Privy  Council,  to  con- 
stitute a  Council  for  the  afEeiirs  of  the  Province,  to  eonsist 
of  such  persons  resident  in  it,  not  exceeding  twenty-three 
nor  less  than  seventeen  years,  as  his  Migesty,  his  heifs  and 
successors,  should  be  pleased  to  appoint.  Upon  the  deaths 
removal  or  absence  of  any  of  the  members  of  the  Couadl, 
further  power  was  given  to  constitute  such  and  so  many 
other  persons  as  should  be  neeessaiy  to  supply  the  vacancies. 

To  the  Council  so  appointed  and  nominated,  with  the 
consent  of  the  Governor,  was  given  power  to  make  ordi- 
nances for  the  peace,  welfere  and  good  government  of  the 
province.  No  direct  or  indirect  power  to  levy  taxes,  except 
for  the  purpose  of  making  roads,  erecting  and  repairing 
public  buildings,  or  similar  purposes,  was  prrantod.  All 
ordinanoes  were,  within  six  months  alter  their  passing, 
required  to  be  transmitted  to  his  Majesty  lor  approbation. 
If  disallowed,  they  were  to  cease  and  be  void  ttom  the  time 
that  his  Majesty's  order  in  council  with  respect  to  them 
should  be  published  in  Quebec.  No  ordinance  touching 
religion,  or  by  which  any  punishment  might  be  inflicted 
greater  than  fine  or  imprisonment  for  three  months,  was  to 
have  any  force  until  approved  by  his  Majesty.  No  ordi- 
nance of  any  kind  was  to  be  passed  at  any  meeting  of  the 
Council  where  less  ihan  a  majority  of  the  whole  Council 
was  present.  Nor  was  any  meeting  of  the  Council  to  take 
place  except  between  1st  January  and  1st  May,  unless 
upon  some  urgent  occasion,  in  which  case  every  member 
thereof  resident  at  Quebec,  or  within  fifty  miles  thereof, 
should  be  personally  summoned  by  the  Governor  for  the 
time  being  to  attend  the  same.  His  Majesty  reserved 
power  to  himself,  his  heirs  or  successors,  notwithstanding 
the  provisions  of  the  Act,  power  by  letters  patent  under 
the  great  seal  of  Great  Britain,  to  constitute  such  courts  of 
criminal,  civil  and  ecclesiastical  jurisdiction,  within  the  pi^ 
vince,  and  to  appoint  from  time  to  time  judges  and  officers 
thereof,  as  he,  his  heirs  or  successors,  should  think  necea- 
sary  and  proper  for  the  circumstances  of  the  province. 


Our  thanks  are  due  to  the  Reporter  of  the  Common 
Pleas  for  reports  of  important  cases  published  in  this  No. 
of  the  Law  Journal  in  ndvanoe  of  the  regular  series. 


An  English  Ltw  Journal  advocates  the  admisaioB  of  the 
County  Court  Judges  to  seats  in  the  House  of  Commons, 
'^  not  of  course  allowing  them  to  be  elected  for  the  districts 
where  they  preside."  It  u  urged  in  oonneetioa  witk  the 
proposed  parliamentary  reform.  ''  Although,"  it  is  said, 
'<  we  should  be  sorry  to  see  sny  of  our  Judges  distinguished 
as  active  politicians,  yet  it  hss  oAen  appeared  to  us  that 
the  present  system  of  excluding  all  judicial  officers,  with 
the  singk  exception  of  the  Master  of  the  Rolls,  from  seats 
in  the  House  of  Commons,  is  one  which  is  very  question* 
able  both  as  regards  its  expediency  and  constitutional  cor- 
rectness. Law  reform  has  lost  some  of  its  ablest,  most 
judicious  and  most  efficient  advocates,  owing  to  the  adop- 
tion of  this  principle,  more  espMmlly  as  regards  legiskltoD 
for  the  County  Courts.'' 


Lord  Brougham  has  brought  in  a  bill  to  enable  defen- 
dants in  criminal  cases  to  tender  themselves  as  witnesses 
to  be  examined  upon  oath.  Lord  Campbell  and  the  Lord 
Chancellor  strongly  object  to  the  proposition,  contending 
that  it  would  be  a  practical  adoption  of  the  continental 
practice  of  examining  prisoners,  so  hateful  to  the  English 
notions  of  &ir  play. 


A  suggestion  made  some  time  since  by  the  Laio  Txm^ 
that  attorneys  should  resume  their  professional  costume, 
the  gown,  in  all  the  Courts  in  which  they  appear  as  advo* 
cates,  has  met  with  universal  approval  amongst  the  profes- 
sion in  England,  and  in  numerous  instances  the  County 
Judges  have  requested  the  practitioners  in  their  Courts  thus 
to  distinguish  themselves. 


L.  S.  Comstock,  describing  himself  as  '' Counsellor-at* 
Law,  330  Greenwich  street,  New  York,"  has  sent  us  a 
circular,  in  which  he  advances  very  grave  charges  against 
a  firm  of  Comstock  Brother,  also  of  New  Tork.  Several 
members  of  the  profession  in  Canada  having  received  copies 
of  the  circular  have  also  forwarded  their  copies  to  us  with 
a  request  to  notice  the  same.  The  Comstock  cases  are  too 
well  known  for  the  comfort  of  many  suitors  in  Canada. 
They  are  generally  proved  by  evidence  taken  under  a  com- 
miepion  issued  in  New  York.  Suffice  it  to  say,  that  it  is 
charged  that  the  execuUon  of  these  commissions  is,  not  to 
say  worse,  grossly  irregular. 

Knowing  nothing  of  the  truth  of  the  chaises  we  cannot 
of  course  be  expected  to  repeat  them.  Any  one  interested 
in  Comstock  cases  may  have  a  copy  of  the  circular  upon 
^plication  to  us. 
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We  have  received  a  letter  from  William  LennoZ;  dated 
from  some  place  which,  we  oaDoot  decipher,  in  the  County 
of  Londonderry,  Ireland,  aBking  for  information  about  hia 
son  David  Lennox,  who  in  the  month  of  August  last  wrote 
from  Canada  that  he  was  a  law  student  here,  and  that  if 
living  he  would  write  again  in  a  month,  but  has  not  done 
so.  The  &ther,  who  is  greatly  dissreased,  writes  to  say 
that  he  has  addressed  several  letters  to  the  son  hut  has  not 
received  any  reply.  Information  as  to  the  young  man  will 
be  gladly  received  by  us  from  any  of  our  readers. 


LAW  SOCIETY,  U.  C— HILARY  TERM,  1859. 

EXAMIITATION  MpR  CALL,  WITB  BOyORS. 

JUSTINIAN'S  INSTITUTES. 

1.  To  what  persons  wero  curators  appointed ;  and  by  whom 
was  the  appointment  of  a  curator  made. 

2.  What  were  *'  Serritudes?*'  Mention  some  of  the  principal 
real  serritndes.    How  were  they  created  ? 

8.    QiTe  a  definition  of  the  right  of  **  Usufruct"  in  the  Civil  Law. 
How  was  an  **  Usufruct"  created  7      How  determined,  and  what 
things  could  have  been  made  the  subject  of  this  right? 
4.    What  was  the  enaotmeni  of  the  Falcidian  Law  7 
6.     On  what  ground  could  a  **  donatio  int§r  vivo*"  after  it  had 
been  completed,  have  been  reToked  by  the  donor. 

6.  Where  seyeral  ^fidejuuoret"  or  sureties,  were  bound  each 
for  the  whole  debt,  could  the  creditor  enforce  the  payment  of  the 
whole  from  any  one  7  If  one  of  scTeral  **Jide  juttoru**  so  bound 
for  the  whole  debt,  Toluntarily  paid  the  whole,  could  he  enforce 
oontribotion  hom  bis  co-sureties  t    Give  reasons  for  your  answers. 

7.  What  was  <«  notiUio%  V* 

8.  Was  a  contract  of  sale,  by  iphioh  it  was  agreed  that  the 
price  should  be  fixed  by  a  third  person,  good  in  tha  Civil  Law ; 
and  what  was  the  coaseqnence  if  the  person  to  whom  the  qaestion 
of  price  was  referred,  reftised  or  became  unable  to  fix  it  7 

9.  Could  a  mandatory  or  agent,  after  having 'accepted  the 
ofioe^  renounce  the  performance  of  the  duty  delegated  to  him  7 


COOTE  ON  MORTGAGES. 

1.  From  what  dates  does  the  Statute  of  Limitations  run  against 
a  mortgagee  out  of  possession  7  * 

2.  Will  the  Court  of  Chancery  in  any,  and  what  case,  in  talcing 
an  account  against  a  mortgagee  in  possession,  take  it  with  annual 
rests? 

3.  Btackacre  and  Whiteacre  are  by  separate  deeds,  at  different 
dates,  and  for  distinct  debts,  mort^ged  to  A.,  subsequently  the 
same  mortgagor  mortgages  Blnckacre  alone  to  B. ;  can  B.  redeem 
the  mortgage  on  Blackaere  without  also  redeeming  that  on  White- 
acre? 

4.  What  is  the  remedy  given  to  an  equitable  mortgagee,  who 
not  being  able  to  maintAin  ejectment,  is  desirous  of  applying  the 
rents  and  profits  in  reduction  of  his  debt  7 


DARTS'  VENDORS  AND  PURCHASERS. 

1  After  the  conveyance  has  been  executed,  can  a  purchaser, 
upon  discovering  a  defect  of  title,  in  any  case,  obtain  relief  either 
at  law  or  in  equity  otherwise  than  by  action  upon  the  covenants 
for  title. 

2.  Will  the  Court  of  Chancery  in  any,  and  what  cases,  set  aside 
a  sale  of  lands  for  inadequacy  of  price  only  7 

8.  Does  it  follow  that  because  a  court  of  equity  refuses  specifi- 
cally to  perform  a  contract,  that  it  will  rescind  it  7 

4.  What  is  the  effect  of  a  registered  judgment  as  a  charge  ? 
What  interest  in  real  estate  does  it  bind  7 

6.  What  must  be  shown  as  to  a  title  to  induce  a  court  of  equity 
to  compel  an  anwillSng  purchaser  to  take  il  f 


JARMAN  ON  WILLS. 

1.  Give  a  definition  of  the  rule  against  perpetuities. 

2.  Under  a  devise  of  lands  to  A.  and  his  children,  A.  having  aa 
children  either  at  the  date  of  the  will,  or  of  the  testotor's  death, 
what  estate  does  A.  take  7 

8.  What  is  the  rule  by  which  to  determine  whether  or  not  a 
devise  to  a  person  in  trust  for  another,  gives  the  legal  estate  to  the 
person  named  as  trustee  7 

4.  In  what  cases  is  parol  evidenoe  admissible  to  show  the  in* 
tentioB  of  a  testator?    Give  inetances. 

b.  In  what  cases  are  cross-remainders  Implied  ia  a  will  ?  Qiim 
examples.  Is  there  any  difference  between  the  construotioa  of 
wills  and  deeds  as  to  the  implication  of  crosa-remaindereT 

6.    Explain  the  doctrine  of  constructive  conversion  ? 

WATKINS  ON  CONVETANCING. 

1.  In  whom  does  the  legal  estate  vest  if  on  a  conveyance  by 
bargi^n  and  sale,  a  use  is  limited  to  a  person  other  than  the  bar- 
gainee 7    Give  the  reason  for  you  answer. 

2.  What  is  a  power  simply  collateral  7  What  a  power  in  gross  ? 
Give  instances  of  each. 

8.  Of  what  property  is  a  deed  of  *'  Grant*'  the  appropriate  form 
of  conveyance  at  common  law  7 

STORT  ON  PARTNERSHIP. 

1.  Give  a  definition  of  partnership,  and  illustrates  the  rule  that 
partnership  is  a  voluntary  contract. 

2.  Where  the  same  person  is  a  partner  In  two  different  firms, 
can  one  of  such  firms  sue  the  other  7  Will  this  rule  affect  the  rights 
of  the  holder  of  a  note  or  bill  made  by  one  of  such  firms  to  the 
other  and  endorsed  over  7    Give  your  reasons. 

8.  In  what  cases  will  a  person  be  liable  as  a  partner  to  third 
persons,  when  he  is  not  an  actual  partner? 

4.  Has  one  partner  in  the  business  of  an  attorney  the  power  to 
bind  the  firm  by  bill  or  note  ?    Give  your  reasons. 

6.  Is  the  absence  of  any  express  stipulation  between  the  parties 
conclusire  on  the  question,  whether  a  partnership  is  at  will  or  fbr 
a  definite  period  7 

6.  State  some  of  the  distinctions  between  the  rights  of  a  partner 
and  a  part  owner  of  a  chattel. 

7.  Where  tbore  are  running  aecooata  between  a  firm  and  a  cus- 
tomer, how  will  the  ordinary  rule  of  law,  with  regard  to  approprU 
ation  of  payments  by  such  customer,  affect  the  liability  of  a  retir- 
ing partner.  — 

RUSSEL  ON  CRIMES. 

1.  What  is  the  distinction  between  a  principal  in  the  second 
degree  and  an  accessory ;  in  what  cases  can  there  be  no  accessories  ? 

2.  Is  a  married  woman  liable  for  crimes  which  she  commits  in 
the  presence  of  her  husband,  and  why  7  Does  the  rule  apply  to 
all  crimes  7     If  not,  state  the  exceptions. 

8.  Give  a  definition  of  larceny.  Is  luori  eauta  a  neceseary  in- 
gredient ;  at  what  time  must  the  animus /uranc/i  exist  to  constitute 
the  conversion  of  goods  found  a  larceny. 

4.  What  is  the  presumption  of  law  as  to  the  age  at  which  a  per- 
son is  responsible  for  crime  7 

6.  Mention  some  cases  in  which  homicide  is  justifiable,  and 
some  in  which  it  only  amounts  to  manfilaughter. 

6.  Define  the  crime  of  burglary.  What  is  considered  night  for 
this  purpose ;  does  this  depend  on  common  law  or  statute  7 

7.  If  a  prisoner  is  acquited  on  the  ground  of  insanity,  how 
should  the  verdict  bo  returned^  and  what  is  the  effbot  ef  soeh  find- 
ing ;  is  the  question  of  insanity  ever  raised  before  plea  7 

8.  If  a  servant  is  entrusted  with  property  by  his  master  and 
converts  it,  is  this  larceny  or  embetilemettt  t    Give  yonr  reasoat. 


STORrS  CONFLICT  OF  LAWS. 

1.  Give  a  definition  of  the  term  **Domicil,'*  and  state  some  of 
the  principal  rules  to  be  applied  in  determining  the  question  of 
"  Domidl." 

2.  By  what  law  is  the  Tslidlty  of  a  will  of  personality  to  be 
determined  where  the  property  bequeathed  is  situate  in  one  coun- 
try, the  domicU  of  the  testator  being  in  a  different  country,  whilst 
the  will  is  made  ia  the  Udrd  ? 
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8.  Can  an  action  be  maintained  in  Upper  Canada  on  a  oontraot 
Toid  under  the  Statute  of  Frauds  but  made  in  a  foreign  court  bj 
the  law  of  wliioh  it  is  Talid  ?     Give  reasons  for  your  answers. 

4.  What  is  essential  to  make  a  foreign  judgment  an  estoppel  by 
the  law  of  England  ?  QItc  a  short  outline  of  the  law  of  estoppel 
by  foreign  judgment 

6.  Supposing  a  debt,  not  transferable  by  the  law  of  Upper  Can- 
ada, contracted  in  a  foreign  country,  and  there  assigned  o^er  by 
the  creditor  to  a  third  person,  who  by  the  law  of  the  foreign  conn- 
try,  could  maintain  an  action  as  such  assignee  in  his  own  name, 
who  would  be  the  proper  person  to  sue  in  Upper  Canada  for  the 
recovery  of  the  debt  ? 

6.  Would  a  child  bom  before  marriage  in  Scotland,  whose  par- 
ents afterwards  married,  be  considered  legitimate  in  England? 
Oive  your  reasons,  and  state  how  far  the  law  of  England  is  goT- 
emed  in  casbs  of  legitimacy  by  the  law  of  the  eountry  where  the 
birth  takes  place. 

7.  Are  there  any,  if  so,  what  exceptions  to  the  rule,  that  a 
marriage  is  valid  in  England  when  valid  according  to  the  laws  of 
the  country  where  it  was  celebrated  ? 


EXAMINATION  FOR  CALL   TO  THE  BAR, 

SMITH'S  MERCANTILE  LAW. 

To  what  extent  is  an  auctioneer  the  agent  of  the  vendor  and 
purchaser  respectively  ? 

2.     What  is  freight,  and  under  what  circumstances  iait  payable  ? 

8.     ^hat  is  the  common  law  lit^bility  of  a  commdn  carrier  ? 

4.  In  what  cased  is  the  insured  entitled  to  a  return  of  the 
premium  ? 

6.    Is  a  warranty  made  after  a  sale  binding  ?   Give  your  reasons. 


BTLES  ON  BILLS. 

1.  To  what  extent  is  an  agreement  to  renew  a  note  er  bill 
written  on  a  separate  piece  of  paper  binding  between  the  original 
and  subsequent  parties  respectively. 

2.  Upon  what  grounds,  and  to  what  extent,  does  a  promise  by 
an  indortier  to  pay  a  note  or  bill  after  it  becomes  due,  dispense 
with  proof  of  notice  of  dishonour  ? 

8.  Is  it  necessary  to  present  a  bill  or  note  payable  at  sight  or 
on  demand,  or  either  of  them,  for  the  purpose  of  charging  the 
maker  or  acceptor  ? 

4.  If  a  bill  or  note  be  re-indorsed  to  a  previous  indorser,  has 
he  any  remedy  against  the  intermediate  parties?  Give  your 
reasons. 

6.  Where  a  note  or  bill  is  given  to  a  single  woman,  who  after- 
wards marries,  who  should  indorse,  and  who  should  sue  upon  it 
during  coverture  ? 

BLACKSTONE'S  COMMENTARIES 

1.  What  is  the  meaning  of  a  menial  servant  ? 

2.  What  are  the  duties  of  a  coroner  ? 

8.    What  is  the  difference  between  a  deniien  and  an  alien  ? 
4.    What  are  the  two  divisions  of  municipal  law  ? 


STORY'S  EQUITY  JURISPRUDENCE. 

1.  What  is  the  nature  of  the  equitable  right  of  a  married  woman 
usually  termed  her  **  equity  to  a  settlement?"  Out  of  what  pro- 
perty will  a  settlement  be  enforced  ?  Will  such  a  settlement  be 
enforced  against  the  husband's  assignee  for  a  valuable  consider- 
ation ? 

2.  What  forfeitures  for  breaches  of  covenants  in  leases  will 
oonrts  of  equity  relieve  against  ? 

8.  Upon  the  death  of  one  of  several  co-partners,  do  his  real 
or  personal  representatives  become  entitled  to  his  share  of  tliereal 
estate  belonging  to  the  co-partnership?  Give  reasons  for  your 
answer. 

4.  Is  a  general  assignment  to  a  trustee  in  trust  for  the  creditors 
of  the  settlor,  and  to  which  no  creditor  is  a  party,  revocable  ? 
What  will  render  such  an  instrument  irrevocable  ? 

6.  What  is  requiaite  beyond  the  transfer  itself,  to  perfect  an 
equitable  assignment  of  a  chose  in  action  m  against  subsequent 


assignees  ?    Does  this  document  apply  to  the  assignment  of  equi- 
table interests  in  real  estate  ? 

6.  Will  the  Court  of  Chancery  in  any,  and  what  cases,  interfere 
at  the  instance  of  a  private  individual  to  restrain  a  pnbiie  nuisancet 

7.  Mention  some  of  the  cases  in  which  a  bill  in  equity  is  demur- 
rable unless  the  plaintiff's  affidavit  is  annexed  to  the  bill. 

8.  Will  a  bond,  void  upon  its  face  for  illegality,  be  deerted  in 
equity  to  be  delivered  up  to  be  cancelled  ?  Give  a  reason  for  your 
answer. 

9.  When  a  debt  for  which  a  surety  is  bound,  is  due,  and  the 
principal  debtor  refuses  to  pay,  has  the  surety  any,  and  what 
remedy  in  equity  to  which  he  may  have  recourse  without  first 
paying  the  debt  himself? 

10.  In  whose  favor  will  a  court  of  equity  aid  the  defective  exe- 
cution of  a  power  ? 


WILLIAMS  ON  REAL  PROPERTY. 

1.  What  covenants  for  title  should  an  ordinary  vendor  give? 
What  covenants  should  a  mortgagor  enter  into  ?  What  oovenants 
is  a  purchaser  entitled  to  from  a  trustee  for  sale  ? 

2.  What  is  the  appropriate  form  of  conveyance  on  a  purchase  bj 
one  joint  tenant  from  another  ? 

8.  When  a  power  is  required  to  be  executed  by  writing  under 
hand  and  seal,  attested  by  two  witnesses,  what  should  be  the  form 
of  the  attestation  ? 

4.  If  the  donee  of  a  power  having  also  an  estate  in  the  lands 
subject  to  the  power,  convey  away  his  estate,  can  he  afterwards 
execute  an  appointment  in  pursuance  of  the  power,  which  will 
defeat  the  conveyance  ? 

6.  Under  a  derise  to  husband  and  wife,  and  their  heirs,  what 
will  the  wife  sxtrviving  the  husband  take  ? 


ADDISON  ON  CONTRACTS. 

1.  Can  a  covenant  not  to  sue  be  pleaded  as  a  discharge  of  the 
oanse  of  action ;  if  not,  what  is  its  effect  ?  Is  there  any  exception 
to  the  rule  that  a  right  of  action  once  suspended  is  gone  forever  ? 

2.  Where  goods  are  obtained  under  a  color  of  a  purchase  with 
fraudulent  intention  of  never  paying  for  them,  what  remedies  are 
open  to  the  vendor  ? 

8.  Can  a  contract  sufficient  to  satisfy  the  Statute  of  Frauds,  be 
collected  ftrom  several  distinct  documents,  and  can  the  connexion 
between  them  be  shown  by  parol  eridence  ? 

4.  In  what  cases  will  the  principal  be  liable  fot  the  negligence 
of  his  agent  ? 

6.  Mention  some  cases  in  which  a  master  will,  and  some  in  which 
he  will  not,  be  liable  for  goods  purchased  on  his  credit  by  a  servant. 

TAYLOR  ON  EVIDENCE. 

1.  What  papers  is  an  attorney  justified  in  refusing  to  produce 
under  a  subpoena  deus  tecum  f  If  he  refVises,  and  is  not  compelled 
by  the  judge  to  produce  the  papers  asked  for,  can  the  party 
requiring  them  give  secondary  evidence  of  their  contents ;  if  not, 
what  further  steps  must  he  take  before  he  can  do  so  ? 

2.  State  some  cases  in  which  a  notice  to  produce  is  not  neces- 
sary for  the  purpose  of  making  secondary  evidence  admissible. 

8.  Is  a  witness  who  refuses  to  answer  a  question  on  the  ground 
that  it  may  criminate  him,  bound  to  show  how  his  answer  would 
have  that  effect  ?    Give  your  reasons. 

4.  When  a  written  receipt  has  been  given,  is  oral  evidence  of 
payment  admissible,  and  why  ? 

6.  To  what  extent  is  it  permitted  to  give  evidence  impeaching 
the  character  of  a  witness,  and  what  is  the  proper  form  of  question 
for  this  purpose  ? 

6.  In  what  cases,  and  of  what  facts,  is  a  dying  declaration 
admissible  evidence  ? 

7.  Is  it  necessary  to  object  at  all,  and  if  so,  to  what  extent,  to 
inadmissible  evidence  tendered  at  Nisi  Prins,  in  order  to  be  allowed 
to  make  the  reception  of  such  evidence  a  ground  for  a  new  trial  ? 

PRACTICE  AND  STATUTES. 

Is  there  in  Upper  Canada  any  and  what  sUtutoiy  enactment  as 
to  purchasers  seeing  to  the  appUoaticn  of  pnrchaM  money  ? 
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2.  What  statutury  powers  has  the  Coan  of  Chancery  in  Upper 
Canada  o^er  the  real  estate  of  infants  and  lunatics  ? 

8.  For  what  Ume  does  the  Statute  of  Limitations  ran  against  a 
eettui  q9e  trust  asking  relief  in  eqaitj  against  a  sale  of  real  estate 
bj  an  express  trustee  in  breach  of  trust  ? 

4.  Can  the  Statute  of  Frauds  be  taken  advantage  of  in  equity 
in  demurrer  to  the  bill  T  Can  the  Statute  of  Limitations  be  so 
taken  advantage  of  ? 

5.  Is  the  misjoinder  of  co-plaintifis  an  objection  for  which  a  bill 
will  be  dismissed  at  the  hearing  ? 

6.  From  what  office  can  writs  of  summons  in  local  and  transi- 
tory actions  respectively  be  issued  ? 

7.  Can  an  equitable  defence  be  set  up  at  common  law  in  an 
action  of  ejectment,  or  in  a  case  stated  for  the  opioionof  the  court, 
without  pieadiogs  ?    Give  your  reasons. 

8.  What  is  the  effect  of  the  marriage  of  a  woman  plaintiff  or 
defendant  during  the  progress  of  the  suit  ? 

9.  When  a  verdict  is  taken  subject  to  arbitration,  what  is  the 
method  of  enforcing  the  award  ? 

10  Within  what  time  must  a  rule  enlarged  from  a  previous 
term  be  mentioned  to  the  court  to  prevent  its  lapsing  ? 

11.  In  what  cases  can  the  court  make  a  compulsory  reference  to 
arbitration,  and  at  what  period  of  a  suit  ? 


DIVISION    COURTS. 


OFFICERS    AND    SUITORS. 


THI   FORCED  BSNBYOLENCB. 

We  select  the  foIlowiDg  letter  from  W.  H.  Serpell, 
Clerk  of  the  Fourth  Divisioo  Court  of  Brant,  as  a  specimen 
of  many  communications  received  by  us  on  the  subject. 

"  May  I  trouble  you  with  two  or  three  su^estions  cf  a  na- 
ture which  I  think  should  engage  the  attention  of  the  Legisla- 
ture, especially  as  there  is  a  bill  before  them  at  the  present 
time  to  extend  the  jurisdiction  &o.  of  the  Division  Court  vii : 
the  providing  some  suitable  safe  or  other  apparatus  for  the 
Court  Books,  Records,  Monies,  &c.,  which  are  continually  in- 
creasing in  the  offices  of  Division  Court  Clerks,  and  also  fur 
building  suitable  Court  Rooms  for  the  holding  of  the  several 
Courts  ta  those  Divisions  where  business  up  to  a  certain 
amount  may  be  tried  or  come  before  the  Court. 

'*  I  know  of  at  least  one  Division  in  this  county  where  one 
of  the  officers  of  the  Court  leases  at  his  own  costs  and  charges 
the  buildings  for  the  holding  of  the  Court,  and  pays  a  high 
rent  Surely  it  is  not  asking  too  much  of  the  Government 
when  they  are  in  receipt  of  such  large  amounts  quarterly  from 
this  source. 

'*  If  the  buildings  referred  to  cannot  be  erected,  some  relief 
should  be  granted  where  the  accommodation  is  obtained  at  the 
expense  ofprivate  individuals. 

*'  I  imagine  that  you  can  render  very  material  aid  in  this 
matter  by  calling  the  attention  of  our  members  to  these  and 
ether  facts  connected  with  the  Division  Courts." 

We  have  over  and  over  again  pointed  out  the  great 
defects  in  the  law,  of  which  our  correspondent  most  justly 
complains.  The  Division  Courts  are  not  private  establish- 
ments. They  are  public  tribunals  for  the  administration 
of  justice,  establbhed  by  law,  regulated  by  law,  and  for  the 
benefit  of  the  whole  community.  The  books  of  the  Courts 
are  not  private  property :  they  do  not  belong  to  the  Clerk, 
whoever  may  pay  for  them.  Once  they  are  opened  and 
used  as  Court  books,  they  become  public  property ;  records 
as  it  were  of  the  Courts.  And  in  case  of  resignation  or 
vemoval  of  a  Clerk,  he  would  have  no  control  whatever 
oVer  them.  On  the  contrary,  if  he  refused  to  give  them 
up  to  his  suecessor  in  office,  he  would  be  guilty- of  an 


offence  under  the  Act,  and  render  himself  liable  to  severe 
penalties. 

In  the  Superior  Courts,  books  are  furnished  to  the  offi- 
cers of  the  Courts  at  the  public  expense.  Offices  are  pro- 
vided for  them,  and  all  accommodation  necessary  for  due 
and  regular  administration  of  justice.  But  the  Division 
Courts,  to  which  the  main  body  of  suitors  resort,  are  left 
entirely  unprovided  for.  Why  this  invidious  distinction  ? 
Why  this  strange  anomaly  ?  All  Courts  of  justice  are 
equally  under  the  State,  and  all  should  be  placed  on  the 
same  tooting.  The  suitors  in  the  small  Courts  pay  quite  as 
much  in  proportion  towards  the  maintenance  of  the  tribu- 
nals they  resort  to,  as  suitors  in  the  Superior  Courts.  Let 
at  least  their  own  money  be  applied  for  their  own  benefit, 
if  the  necessary  expenses  we  have  referred  to  are  not  dis- 
bursed from  the  public  purse. 

There  is  something  decidedly  wrong  in  the  state  of  things 
which  throws  upon  the  Clerk  of  a  Court  the  expense  of 
renting  a  building  in  which  a  public  Court  is  to  be  held. 
There  is  no  more  reason  that  he  should  do  so  than  any 
suitor  in  the  Court. 

Every  dollar  disbursed  in  this  way  is  so  much  of  a  con- 
tribution from  the  individual  Clerk  towards  supporting  the 
administration  of  justice. 

Is  the  country  too  poor  to  support  the  necessary  estab- 
lishments ?  If  it  be,  then  let  not  the  Court  fees  be  applied 
to  any  other  purpose  than  the  support  of  the  Courts  in 
which  they  are  collected. 

The  Division  Court  Clerks  are  not  over-paid  by  any 
means ;  and  yet  that  *'  all  things  may  be  done  decently  and 
in  order"  in  the  Courts  they  are  connected  with,  they  must 
put  their  hands  in  their  pockets  and  pay  for  public  property 
and  public  accommodation. 

We  look  upon  it  as  exceedingly  unfair  that  this  forced 
benevolence  should  be  squeezed  out  of  Clerks  ;  and  the  in^ 
tances  of  it  are  very  numerous.  Occasionally  a  Town  or 
Township  Hall,  or  other  building  belonging  to  some  private 
association,  is  allowed  to  be  used  for  holding  Division 
Courts }  but  in  all  such  cases  it  is  a  mere  matter  of  suffer- 
ance by  courtesy,  and  the  privilege  b  at  any  moment  liable 
to  be  refused,  by  which  much  unseemly  trouble  and  annoy- 
ance might  be  caused  to  officers  and  suitors. 

Division  Courts  are  often  obliged  to  be  held  in  taverns ; 
and  we  know  of  more  than  one  instance  in  which  tavern- 
keepers  have  gone  to  the  expense  of  erecting  a  building  for 
their  accommodation.  The  inducement  for  doing  this  is 
easy  to  conjecture;  and  the  effect  produced  by  the  con- 
tiguity of  a  bar-room  on  the  order  and  decorum  of  the 
Court  may  be  imagined. 

Such  a  state  of  things  should  not  be  allowed  to  exist ; 
and  we  trust  that  this  Session  will  not  be  allowed  to  pass 
without  some  remedy  being  applied  to  so  great  a  griBvatice< 


ANSWERS    TO     OOBBISPONl)  INTf}. 


7h  the  EdUore  of  ike  Law  Journal, 

Smithville,  February  26th.  1859. 

Gbntlxmbn, — Please  give  your  opinion  of  the  following 
Case: — 

The  Bailiff  of  a  Division  Conrt  has  a  summons  against  B. 
which  requires  personal  service.  B.  knows  it,  and  keeps  out 
of  the  way,  and  for  a  time  evades  service.    The  Bailiff  makes 
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another  attempt  to  serve,  and  in  doing  so  knocks  at  the  door 
of  B's.  dwelling,  which  is  fastened  on  the  inside  by  a  bolt 
sliding  into  a  staple  in  the  door-post,  the  staple  flies  oat  as  the 
Bailiff  knocks,  the  door  swings  open,  the  Bailiff  enters  the 
house  and  searches  it  for  the  Defendant  B.  without  success 
(although  B.  is  secreted  in  the  house).  Nert  morning  B.  goes 
to  a  Justice  of  the  Peace  and  in  his  information  allegoe  that 
the  Bailiff  burst  the  door  open  TiolenUy,  entered,  and  radely 
haodled  some  articles  in  the  house,  which  he  oontends  at  tbe 
hearing  the  Bailiff  bad  no  right  or  authority  to  do.  That  if  the 
Bailiff  can  commit  such  acts  without  being  liable  to  punish- 
ment, he  ^B.)  has  no  security  or  protection,  the  house  of  the 
Bubfect  being  no  lunger  his  castle. 

The  Bailiff  pleads  that  under  the  provisions  of  the  IMrision 
Court  Act  1650,  sec.  107 — and  the  Extension  Act  1853,  sec.  14 
he  is  entitled  to  six  days  notice  in  the  latter,  and  one  month's 
notice  in  former  clause,  if  the  Magistrates  haTe  any  juriadio- 
tion  in  such  cases. 

And  to  which  the  complainant  B.  replies  tbat  this  is  Dot  a 
case  that  comes  under  either  of  the  above  clauses,  and  that 
the  document  in  the  Bailiff's  hand  at  the  time  was  not  a  war- 
rant as  mentioned  in  the  Act,  but  only  a  sunmons. 

Question  Ist  Have  the  Magistrates  jurisdiction  in  this 
ease? 

2nd.  How  far  is  a  Bailiff  justifiable  in  such  oases  in  entering 
a  l^ouse  to  such  service  7 

3rd.  Can  the  summons  be  considered  as  a  warrant  under 
sec.  14~Act  1853  ? 

4th.  If  not  a  warrant  is  the  Bailiff  entiled  to  the  notice 
mentioned  in  the  Act  f 


Your  reply  will  oblige, 


Yours  obediently, 

A.  MORSB. 


[This  is  as  much  a  question  of  fact  as  of  law.  If  the  facts 
be  established  as  stated  there  would  be  no  case  made  out  on 
which  the  Magistrate  could  act.  If  the  facts  yroved  bring  the 
case  within  the  Criminal  law  no  notice  woula  be  necessary — 
the  notice,  3do.  only  applying  to  where  a  party  seeks  his  remedy 
by  action. 

The  14  sec.  of  the  Aot  of  1853  does  not  apply  to  a  case  of 
this  kind. 

As  to  other  particulars,  we  must  refer  our  correspondent  to 
the  proper  head  in  Tbb  Bailiff's  Manual  which  he  mi^  find 
in  the  back  numbers  of  this  Journal. — Eds  Ij.  J.] 


7b  ihc  Editors  ^iht  Law  JaumdL 

LoNDOK,  March  15,  1859» 

OsNTiiniBir, — Your  oynnion  on  the  following  in  the  next 
number  of  vour  Journal  would  much  oblige. 

A.  is  Bailiff  of  a  Division  Court  and  an  execution  is  placed 
in  his  hands  against  the  goods  and  chattels  of  B.,  and  under 
it  he  goes  to  B.'s  premises  to  make  a  seisnrsj  but  finds  no 
property,  or  otherwise  finds  property  and  leties,  but  aAer- 
waida  finds  that  it  is  eovered  by  a  bill  of  sale.  B.,  however, 
l>romises  to  pay  the  Bailiff*  and  the  Bailiff  calls  on  B.  several 
times  for  the  money,  but  has  after  all  his  trouble  to  retum 
the  execution  "  no  goods."  B.  afterwards  calls  at  the  office  to 
pay  the  money :  can  the  Clerk  charge  him  with  the  Bailiff's 
fees,  or  if  B.  pays  tbe  money  after  the  writ  has  been  returned 
can  the  Bailiff  lawfully  charge  his  fees  t 

I  beg  to  remain,  your  obedient  servant, 

T.  B. 


[The  execution  having  been  returned  "  no  goods,"  we  do 
not  see  how  the  Clerk  could  charge  the  Bailiff's  fees.  The 
Bailiff  has  no  right  to  receive  the  money  after  the  wilt  had 
been  retumed.~JSt>8.  L.  J.] 


7b  the  Editors  of  the  Law  Journal, 

BiLLiviLUB,  March  15,  1859. 

QxMTLiifiN, — As  a  somewhat  unusual  case  occurred  in  % 
Division  Court  in  this  county,  may  I  take  the  liberty  of  sub- 
mitting  it  to  you  for  your  opinion, — as  such  oases  nay  again 
come  up,  and  your  opinion  will  be  of  advantage  to  those  ef 
your  numerous  readers  who  consult  the  Law  Joumai  for 
points  of  practice  in  Division  Court  eases. 

A  sues  B  and  obtains  a  Judgment  Both  live  in  the  same 
Division — ^but  in  a  different  one  from  where  the  Judge  re- 
sides. B's  agent,  who  conducted  the  case  in  the  court  and 
who  resides  in  Belleville,  makes  an  application  for  a  New 
Trial.  Seeing  A  in  town,  he  serves  him  with  eopies  of  the 
affidavit*  and  of  the  application  for  a  New  Trial,  and  then 
with  the  proper  affidavits  of  servioe,  hands  ike  original  to  ike 
Judgt,  iniead  of  leaving  them  with  ike  Clerkqftke  Court  where 
ndi  was  brought. 

Opposing,  affidavits  are  filed  by  A.  The  Clerk  of  the  Court 
where  the  suit  was  brought,  never  saw  the  application  for  a 
new  trial,  nor  knew  (officially)  of  it ;  so  proceedings  were  not 
stayed  at  the  proper  time ;  he  issued  an  execution  against  the 
goods  of  B,  it  tninking  a  new  trial  had  been  refused,  imme- 
diately paid  the  money  to  the  Bailiff,  and  it  was  paid  over 
to  the  Plaintiff.  After  A  obtains  his  monej,  the  Jua^  orders 
a  new  trial — and  at  the  second  trial  the  judgment  is  for  the 
Defendant,  B. 

Will  the  judgment  be  for  the  amount  that  B  has  paid  over  T 
How  can  be  recover  the  money  which  he  paid  under  the  com- 
pulsion of  legal  process  f  Could  A  be  compelled  to  obey  a 
Judge's  order  to  pay  the  money  over,  or  could  B  recover  the 
money  fhim  A  by  another  suit  for  money  had  and  received  ? 
Has  B  any  nmedy-— and  if  so,  will  you  be  kind  enoagh  to 
inform  me  what  it  is  f 

It  is  clear  that  B's  application  for  a  new  trial  was  informal, 
bein^  contrary  to  the  52nd  Role  of  the  **  Rules  and  Orders  for 
Division  Court  Practice,''  but  this  irregularity  was  waived  by 
A's  filing  other  affidavits  and  opposing  the  application. 

Yours,  &c., 

QlTXRIST. 

I  This  is  really  a  very  oomplioated  case,  and  i«  a  very  pal* 
Ae  proof  of  the  necessity  of  suitors  and  Judges,  and  offieera 
adhering  to  the  practice,  whioh  was  especially  devised  1o 
avoid  diAdalties  or  the  kind,  but  the  irregtUarity  in  the  appli- 
cation for  a  new  trial  was  eared  by  the  plaintiff  A  *'  filing  op^ 
posing  affidavits."  It  does  not  appear  whether  the  Judge 
made  any  order  to  stay  the  proceedings  ufwn  the  appHcatioa 
being  left  with  him,  if  he  dia,  we  presume  it  was  not  oommn- 
nicated  to  the  Clerk  of  the  Court. 

We  take  it  for  granted*  that  the  order  for  new  trial  ex* 
pressly  set  aside  the  judgment  previonaly  rendered,  and  also, 
that  A  appeared  at  the  aeoo&d  trial  when  jadgfrnent  mm  ren- 
dered for  B. 

There  was  then  no  judgment  left  in  favor  of  A,  and  in  con- 
science, he  has  no  right  to  retain  the  money  that  was  |>aid 
over  to  him.  By  appearing  at  tbe  second  trial,  it  may  well 
be  contended  he  has  abandoned  his  right  to  retain  the  money 
paid,  that  he  is  estopped  as  It  were  by  his  own  aot  from  de- 
nying tbe  platntiiTs  right  to  recover  it  back. 

In  the  Superior  Court,  an  apfdication  might  be  made  for  a 
Rule  to  refund  the  money  improperly  obtained,  wad  the  jpnn- 
cifies  of  practice  in  the  Superior  Courts  are  applicable  to  the 
Division  Courts,  The  machinery  of  the  Division  Courts  is 
not  suited  to  the  practice  by  rule  and  order,  and  the  ordinary 
mode  of  obtaining  redress  is  by  action.  We  are  of  opinion, 
therefore,  that  B,  after  demand,  may  maintain  an  action  for 
the  money  against  A.  At  the  trial  it  will  be  for  the  Judge  to 
si^  under  all  the  circumstances,  and  taking  the  laches  of  B 
into  acQOont,  whether  B  is  entitled,  in  equity  and  good  eon- 
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science,  to  a  judgment  for  any  thing  beyond  the  bare  amount 
of  the  money  he,  B,  actually  received. 

Our  correspondent  does  not  say  what  subsequent  action  has 
been  had  in  the  case — if  any  there  had  been  it  should  have 
been  stated. — fins.  L.  J.] 

THE  MAaiSTRATES'   MANUAL. 


BT  A  BARRT8TER>AT-LA.W— (OopyuGHT  Rxbietxp). 
Cbnduitd  from  page  02,  Vol.  Y. 


Supplement — Summary  Trials. 

Trantmission  ofpapen. — It  is  the  daty  of  the  Recorder 
to  traDsmit  the  conviction,  or  a  duplicate  of  a  certificate  of 
dismissal,  as  the  case  may  be,  with  the  vrritten  charge,  the 
depoeitioQ  of  witnesses  for  the  prosecution  and  defence, 
and  the  statement  of  the  aocttsed,  to  the  next  Court  of 
Quarter  Sessions  for  the  County  or  Union  of  Conuties, 
there  to  he  kept  by  the  proper  officer  among  the  records  of 
the  Court* 

Evidence  cfconvictiony  due* — A  copy  of  the  conviction 
or  certificate  of  dismissal,  as  the  case  may  be,  certified  by 
the  proper  officer  of  the  Court  of  Quarter  Sessions,  or  proved 
to  be  a  true  oopy,  is  sufficient  evidence  to  prove  a  convic- 
tion or  dismissal  for  the  offence  mentioned  therein  in  any 
legal  proceeding  whatever. f 

Effect  of  conviction. — A  conviction  under  the  summary 
powers  conferred  upon  a  Recorder  or  Police  Magistrate,  is 
to  have  the  same  effect  as  a  conviction  upon  indictment  for 
the  same  offence  would  have  had,  except  that  no  such  con- 
viction is  to  be  attended  with  forfeiture.^ 

Waiver  cf  formal  objection. — No  conviction,  sentence, 
or  prooeedtog  had  in  pursuance  of  such  summary  powers, 
is  to  be  quashed  for  want  of  form.  So  no  warrant  of  com- 
mitment upon  a  conviction  is  to  be  held  void  by  reason  of 
any  defect  therein,  if  it  is  therein  alleged  that  the  offender 
has  been  convicted,  and  there  is  a  good  and  valid  convic- 
tion to  sustain  the  same.§ 

Effect  of  certificate  of  divmusal  or  conviction, — Every 
person  who  obtains  a  certificate  of  dismissal,  or  is  convicted 
m  pursuance  of  such  summary  powers,  is  to  be  released 
from  all  farther  or  other  criminal  proceedings  for  the  same 
cause.  II 

Resiittdum  of  property  stolen. — ^The  Recorder  or  Police 
Magistrate  by  whom  any  person  is  so  convicted,  may  order 
restitution  of  the  property  stolen,  taken,  or  obtained  by 
false  pretences,  in  those  cases  in  which  the  Court  before 
whom  the  person  convicted  would  have  be  been  tried,  but 
for  these  summanr  powers  may  be  by  law  authorized  to 
order  restitution.^ 

Recorder's  Court  open  to  pubUc. — ^Every  Recorder's 
Court  for  the  purpose  of  such  summary  trials,  is  to  be  an 
open  public  Court,  «iid  a  written  or  printed  nottoe  of  the 
day  of  holding  such  Court  is  to  be  posted  or  affixed  by  the 
Clerk  of  such  Court  upon  the  outside  of  some  conspicuous 
part  of  the  building  or  place  where  the  same  is  held.** 

Dispoeitian  ofjinet, — Every  fine  imposed  by  a  Recorder 
in  pursuance  of  his  summary  powers,  is  to  be  by  him  paid 
over  to  the  County  Treasurer  for  County  purposes.f  f 

*  20  Vic.  cap.  27,  seo.  7.     f  lb.     I  lb.  seo.  11.     {  lb.  sm.  18. 
1/6.860.18.  fi5.  sec.8.    **  76.  sec.  9.    tt22Fic.  cap.  7,8eo.8. 
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HILul&Y  T£KH,  18&9. 


Iff  WB  Tbi  GAXA.DA  Tram  PaoTSonoN  8ocuty. 

Trade  Prottdum  Soeieliei^PMk  Beoordt^Dtdyt^CltrkofVM  Ormoi^-'aBaram. 
Tba  Reooidfl  of  thta  Court  are  public,  ftad  saeh  aa  anr  one  ham  a  right  to  seareh. 
Tli«  Olerk  may,  vpon  paymmit  of  tlia  uinal  itet,  if  ha  plaaMS,  psnalt  a  gMoaiml 

search  of  the  booka  foe  a  particular  mouth,  without  namiog  aoy  Individaal  or 

iodlTiduals. 
aemUe,  f  b«  regular  husinefls  of  the  office  must  have  precedence  over  that  which 

appeam  to  be  for  the  pnipoee  af  prl^^  iolbmatioii,  tiot  couneeted  with  the 

regular  bneineea. 

Harrison  made  an  appUcatfon  for  the  direction  of  the  Court  to 
the  Clerk  of  the  Crown  and  Pleas  of  this  Court,  to  allow  a  person 
to  inspect  the  docket  books  and  other  books  of  the  Court  eootaia* 
ing  entries  of  judgments  for  the  month  of  December  last,  or  to 
furnish  the  information  for  the  said  month  upon  pajment  of  the 
usual  foes. 

It  was  alleged  upon  aflldaTit  that  the  Clerk  had  declined  to  allow 
the  searches  to  be  made,  or  to  famish  such  general  information. 

The  Court  directed  Mr.  Harrison  to  give  the  Clerk  of  the  ci^>wn 
notice  fbr  some  particular  day  of  his  appiloatlon,  in  order  that  the 
Clerk  of  the  Crown  might  be  hoard  bjr  Oouaeol,  if  he  desired  to 
do  so. 

Such  notice  was  given,  and  the  Clerk  of  the  Crown  informed  the 
Court  that  he  made  no  objection  to  allow  the  searobos  to  be  made, 
if  the  Court  should  consider  that  any  person  has  a  right  to  make 
a  demand  for  such  general  information. 

SccUf,  Q.C.,  and  with  him  Htrritonf  supported  the  application. 

BuBNs,  J.,  dellTored  the  judgment  of  the  Court. 

The  avowed  olgect  of  seeking  this  Information  is  that,  if  H  be 
obtained,  the  parties  intend  to  publish  it,  as  tbey  say,  for  the 
mutual  protectioB  of  the  mem^>ers  of  the  Society.  At  present  we 
have  nothing  to  4o  with  any  questien  how  far  partibs  may  or  may 
not  be  liable  to  any  individual  for  making  known  to  the  world  the 
extent  of  liability  which  the  records  in  the  office  may  shew.  No 
doubt  the  judgment  books  in  the  Crown  office  are  to  be  allowed  to 
be  inspected  by  any  one  who  pays  the  proper  fees  fbr  the  purpose ; 
and  the  only  questiifn  is,  whether  a  wholesale  or  general  search 
such  as  contemplated  be  allowable. 

We  do  not  see  upon  what  principle  we  can  deny  a  person  the 
right  to  make  five  hundred  searches  continually,  aoy  more  than  ho 
could  be  denied  five,  or  even  one,  if  he  asked  to  do  so  and  oflfered 
the  fees.  It  is  not  for  the  Clerk  of  the  Crown  to  enquire  the  pur- 
pose  for  which  the  information  is  required.  These  books  are 
public  property,  and  required  for  the  ezpre»8  purpose  of  affording 
public  and  general  information. 

In  stating  this,  it  must  be  understood  that  the  Clerk  of  the 
Crown  has  alse  a  right,  in  order  to  carry  on  the  public  business 
of  the  offices,  to  have  the  use  of  the  books,  and  other  persons  have 
a  right  to  make  searches  in  those  books,  and  the  regular  business 
of  the  office  must  have  precedence  over  that  which  appears  to  be 
for  the  purpose  of  private  information,  not  connected  with  the 
regular  business.  No  person  would  be  justified  in  claiming  a  right 
to  be  continually  making  searches,  so  that  the  regular  business  of 
the  office  would  be  interrupted  or  suspended. 

As  to  the  time  when  such  general  intormation  may  or  oan  be 
afforded  without  such  interruption,  the  Clerk  of  the  Crown  mntt 
judge.  TiM  internal  eoo.iomy  of  his  office,  so  that  the  public 
business  is  efficiently  carried  on,  is  a  matter  for  his  consideration ; 
and  of  course  the  Court  will  give  no  direction  in  the  matter,  or 
interfere  with  him,  unless  an  appliention  be  made  by  some  of  the 
litigating  parties  or  persons  interested  in  some  matter  of  which 
any  one  has  a  right  to  complain,  and  of  which  the  Court  will  take 
cognisance. 

Subject  to  this  duty,  which  we  conceive  is  the  first  duty  tho 
Clerk  of  the  Crown  owes  the  public  io  the  performance  of  the 
business  of  his  office,  we  do  not  see  that  ho  can  properly  refuse  the 
duty  of  giving  or  allowing  such  information  as  the  public  records 
afford,  upon  being  paid  the  proper  fees. 
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This  should  be  governed  by  another  principle  also,  which  is 
this,  if  a  person  asks  for  a  general  search  of  the  books  for  a  par- 
ticular month,  without  naming  any  indi?tdual  or  individuals,  we 
apprehend  the  Clerk  of  the  Crown  may  properly  refuse  to  have 
his  time  and  that  of  his  Clerks  to  be  taken  up.  with  giving  that 
information.  He  may  give  the  information  if  he  pleases,  but  I 
think  we  should  not  hold  him  bound  to  do  no*  If  the  search  be 
desired  in  respect  of  A.  B.,  or  C.  D.,  or  E.  P.,  or  five  hundred  per- 
sons, I  apprehend  the  Clerk  of  the  Crown  could  not  legally  refuse 
to  permit  the  searches  to  be  made. 

I  think  we  are  not  called  upon  to  make  any  order  in  the  matter 
as  it  stands  now.  

SiDDALL  V.  QlBSON  KT  AL. 


Stported  6y  0«  Sobihsoh,  JBsq.,  Barrisler-ai-Law. 

JHoMm  Qmrt^PhMbaitm^li  <«14  Fie.,  chap.  5S,  mc.  28. 
It  to  BO  KTOUBd  Ibr  a  writ  of  proUMtkm  to  a  dlvlfllon  court  that  the  Jndg*  dedded 

asAiott  law  and  good  conKlanoa,  if  ha  had  JurMUcUon  In  tha  oaaa. 
The  affldaTlt  on  which  inoh  writ  i>  morad  for  should  not  be  eatitlad  In  any 

court. 
SembUf  that  a  raeoTory  shonld  not  be  allowed  in  raeh  eonrt  against  an  Indoner  of 

A  pioiniuorj  note  without  proving  either  preeentment  or  notice. 

Simpson  moved  for  a  writ  of  prohibition  to  the  judge  of  the 
County  Court  of  the  County  of  Lambton,  and  of  the  first  Division 
Court  of  the  said  county,  to  restrain  his  proceeding  in  this  case. 

The  case  was  tried  on  the  10th  of  August,  1858,  and  a  verdict 
was  rendered  for  the  plaintiffs  on  a  demand  against  John  Gibson, 
one  of  the  defendants,  as  indorser  of  a  promissory  note  for  $40, 
psyable  in  six  months. 

The  complaint  was  that  the  plaintiff  was  suffered  to  recover 
when  no  evidende  was  given  of  presentment  of  the  note  or  noUoe 
of  non-payment  The  defendant  in  court  raised  the  objection. 
Judgment  was  entered  on  the  10th  of  August. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  affidavit  on  which  this  motion  was  made  should  not  have 
been  entitled  in  any  cause. 

But,  independently  of  this  irr^^larity,  we  cannot  properly  grant 
the  prohibition.  There  is  no  excess  of  jurisdiction.  It  is  not  de- 
nied that  the  defendant  indorsed  the  note,  but  on  the  return  of 
the  summons  he  attende<f,  and  objected  that  it  was  necessary  to 
prove  presentment  and  notice.  The  judge  was  then  called  on  to 
consider  whether  the  plaintiff  could  recover  without  giving  such 
evidence,  and  he  determined  that  he  could,  probably  considering 
that  under  the  28rd  clause  of  18  &  18  Vic,  ch.  68,  he  could  de- 
termine that  the  defendant  as  indorser  was  in  conscience  liable 
upon  the  note,  whether  it  had  been  presented  and  notice  given  or 
not  Undoubtedly  in  this  court  we  could  not  so  have  determined ; 
but  admitting  that  in  determining  as  he  did  the  judge  determined 
wrong,  both  as  regarded  the  law  and  the  good  conscienee  of  the 
case,  yet  that  is  not  a  ground  for  prohibition  when  he  hadjurisdio- 
tion,  as  he  certainly  had  here. 

Though  we  think  he  should  have  insisted  at  least  on  evidence  of 
presentment,  yet  we  cannot  interfere  by  prohibition  oonsistently 
with  the  legal  principles  which  govern  this  remedy,  because  the 
judge  had  jurisdiction  to  dispose  of  the  case  according  to  his  ideas' 
of  law  and  good  conscience. 

We  refer  to  To/t  v.  Rayner,  5  C.  B.  162 ;  ElHt  v.  Wait,  8  C.  B. 
616 ;  and  Zokrab  v.  Smith,  6  D.  &  L.  689. 

We  have  been  asked  also  to  grant  a  ceriwrari  to  remove  the 
case ;  but  under  the  28rd  clause  of  the  Division  Court  Act  that 
lies  only  before  judgment,  and  with  a  view  to  trial  in  the  superior 
court 

Rule  reftised. 

In  bb  Thb  Bobool  Tbustbis  of  Collingwood  and  Thx  Muni- 

oiPAUTT  op  Collingwood. 

Jfaiidlamta  to  levy  raUfvr  school*— Demand  and  rtfutak 

Mandamus  to  a  manlclpolltr  to  \vrj  a  rate  for  school  porporas  refused,  becaose 
the  demand  and  refusal  of  a  certain  wm  was  not  snffld«ntly  shewn. 

Quofw,  however,  whether  a  mandamus  would  lie  in  sneh  a  case,  the  tnutee 
having  power  themselves  to  raise  the  money. 

Boomer  appled  for  a  mandamtu  to  compel  the  municipality  to 
levy  a  rate  for  school  purposes  for  1868. 
The  facts  are  stated  in  the  judgment  of  the  court,  delivered  by 


BoBf NSON,  C.  J.— The  affidavits  shew  that  the  school  trustees 
in  march  last  called  upon  the  municlpaUty  to  issue  debentures  for 
£1,000,  currency,  redeemable  in  twenty  years,  at  six  per  cent., 
in  order  to  borrow  money  for  meeting  an  estimate  submitted  to  the 
municipality  of  moneys  required  for  school  purposes,  and  to  pro- 
vide a  sinking  fund. 

Afterwards  the  trustees  changed  their  minds,  and  requested  the 
municipality  not  to  act  upon  their  requisition.  ^ 

Further  circumstancds  then  took  place,  and  it  appears  to  us,  as 
the  result  of  what  has  occurred,  that  besides  the  fact  that  a  moa- 
damui  cannot  be  said  to  be  a  necessary  remedy  in  any  such  a  case, 
because  the  sUtute  gives  to  the  trustees  themselves  power  to  raise 
the  money,  there  has  not  been  an  explicit  call  upon  the  munioipali^ 
to  raise  a  certain  sum  as  remaining  yet  to  be  supplied  after  the  pay- 
ments which  the  trustees  have  made  to  teachers,  and  limiting  tha 
requisition  to  such  amount  as  the  trustees  have  resolved  to  insist 
upon,  after  changing  their  first  resolution  upon  the  subject 

They  should  have  specified  a  certain  sum  as  being  now  required, 
and  on  refusal  to  provide  that  sum  they  would  be  in  a  condition  to 
apply,  subject  to  the  question  whether  they  cannot  raise  the  money 
by  exercising  the  powers  which  the  statute  gives  to  themselves  as 
trustees ;  and  if  so,  whether  the  mandamus  should  mevertheless  go. 


In  Rb  McPrbbson  and  Bbxman. 
Aisessors — Appointment  of— Quo  Warranto. 

The  conndl  6y  re$nltMom  appointed  one  B.  assessor,  who  was  sworn  into  ofllee 
and  made  an  asssesment.  This  appointment  was  made  by  a  vote  of  three 
against  two.  The  election  of  one  of  the  three  was  afterwards  set  aalda,  and  by 
a  sobeeqneat  vote  therseolntlon  wasrsadnded.  and  a  by-law  paned  appointing 
another  anesrar.    Both  made  snsiisnmnnta  and  much  conforfon  arose. 

Ui  der  these  cUcnmstanees,  the  eonrt  granted  a  9110  warranto  to  determine  the 
validity  of  the  last  eppolntment 

Read  obtained  a  rule  on  defendant  to  shew  cause  why  an  Infbr* 
mation  in  the  nature  of  ^uo  wamanto  should  not  be  exhibited 
against  him,  to  shew  by  what  authority  he  claimed  to  be  an  as- 
sessor of  the  incorporated  village  of  Napanee,  in  the  county  of 
Lennox  and  Addington,  on  the  ground  that  he  was  not  duly  elected 
or  appointed  to  the  office  of  assessor ;  and  that  at  the  time  of  his 
pretended  appointment  the  office  was  full,  and  no  vacanoy  in  the 
office  of  assessor  for  the  said  village  had  occurred  by  death  or  re- 
moval of  residence  of  John  Benson,  the  assessor  therefore  ap- 
pointed ;  and  that  the  appointment  of  the  said  Beeman  was  made 
at  an  irregular  and  unauthorised  place  of  meeting  of  the  council, 
and  at  a  meeting  not  duly  held  or  authorised. 

The  applicant  swore  that  he  was  a  resident  freeholder  of  the 
village  of  Napanee,  and  reeve  of  the  same. 

On  the  ISthof  Jaauary,  1868,  Donald  McPherson  and  four  other 
members  of  the  council  elected  for  1868  for  the  village  of  Kapanee, 
met  and  were  organised  and  sworn  into  office.  They  then  by  re- 
solution appointed  Benson  assessor  for  the  municipality,  and  he 
was  sworn  into  offioe,  and  gave  security,  and  had  made  an  assess- 
ment for  the  jear.  No  By-law  was  passed  appoint^ing  Benson. — 
This  appointment  of  the  assessor,  and  the  appointment  of  the 
other  otficers  for  the  year,  was  made  by  the  votes  of  Bartell, 
Martin,  and  the  reeve ;  the  other  two  members,  Detlor  and  Miller, 
voting  against  all  the  appointments. 

Barteirs  election  had  been  contested  by  Mr.  Forward,  who  was 
afterwards  acQadged  to  be  entitled  to  be  returned  in  place  of 
Bartell,  and  took  his  seat  on  the  16th  of  March. 

The  meeUng  on  that  occasion  was  held  at  the  usual  place, 
being  the  council  room  in  the  market  building ;  but  a  great  crowd 
attending,  as  was  alleged,  it  was  moved  by  Detlor,  seconded  by 
Miller,  that  they  should  adjourn  to  the  town  hall.  The  reeve  de- 
clined to  put  the  question.  Mr.  Detlor  then  moved,  eeconded  by 
Miller,  that  the  by-law  or  resolutions  appointing  officers  be  re- 
scinded, and  a  new  by-law  made  appointing  other  officers  for  the 
current  year.  The  reeve  declined  also  to  put  that  resolution,  de- 
ciding that  it  was  out  of  order,  there  being  no  vacancy  in  the 
offices  by  death,  resignation,  or  removal. 

Detlor,  Miller,  and  Forward,  then  left  the  council,  and  went  to 
the  town  hall.  The  reeve  and  Martin  remained  a  short  time,  and 
then  adjourned  for  want  of  a  quorum. 

Detlor,  Miller,  and  Forward,  then,  in  the  town  hall,  proceeded 
to  business,  in  the  absence  of  the  reeve  and  Martin.    They  there 
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passed  a  revolation  rescinding  all  the  resolations  that  had  been 
passed  appointing  officers,  including  the  appointment  of  Benson  to 
be  assessor ;  and  suspending  rules  of  proceeding,  they  passed  a 
by-law  appointing  defendant  Beeman  i|pessor,  who  was  sworn 
into  office,  and  had  made  an  assessment  for  the  year.  So  there 
were  two  assessments  made  by  these  two  persons,  thus  appointed, 
differing  from  each  other,  and  much  confusion  and  perplexity  in 
consequence.  This  was  the  substance  of  the  case  on  the  part  of 
McPherson,  the  relator. 

The  councillors  who  appointed  Benson  justified  their  conduct  by 
stating  that  Bartell's  seat  being  contested,  they  desired  that  all 
appointments  to  office  should  be  suspended  till  it  should  be  deter- 
mined whether  he  should  retain  his  seat  or  Forward  be  returned 
instead ;  but  that  they  were  ( yer-ruled  in  this,  and  that  after- 
wards, when  Forward  was  seated,  they  rescinded  all  the  appoint- 
ments and  made  others. 

Adam  Wilson^  Q.  C.  shewed  cause.  Bead,  contra,  cited  Cole 
on  Quo  Warr.  177  ;  Rex  ▼.  Clark,  1  East  88;  Rex  t.  Morris,  8 
East  218. 

The  statutes  referred  to  are  noticed  Jn  the  ja>1gments. 

RoBiNSOii,  C.  J. — ^There  are  seyeral  questions  arising  on  these 
proceedings  which  require  to  be  settled :  firtt^  as  to  whether  Ben- 
son ever  was  legally  appointed,  being  appointed  by  resolution 
only,  and  not  by  by-law,  nor,  as  appears,  under  the  corporate 
seal, 

Then,  if  he  was  legally  to- officer,  it  is  a  qnesUon  whether  he 
eonld  be  remoyed  by  the  council  in  March  last  at  their  pleasure, 
or  for  any  reason  that  is  shewn. 

And  whether  Beeman  has  been  regularly  appointed,  supposing 
that  it  was  in  the  power  of  the  council  to  remoye  Benson  and  ap- 
point another  assessor  in  March,  is  another  question. 

We  should  therefore  grant  the  information,  unless  there  is  legal 
difficulty  in  the  way,  and  we  do  not  think  there  is  any  such  diffi- 
culty. The  office  is  of  a  public  nature.  It  highly  concerns  the 
inhabitants  of  the  municipality  that  the  duties  should  be  dischaifged 
by  a  person  having  legal  authority  to  discharge  them  ;  and  when 
we  find  that  there  are  two  persons  in  the  office,  which  can  be 
filled  by  one  only,  and  that  the  council  are  divided  in  opinion  upon 
the  question  which  of  the  two  could  legally  act  in  making  the  as- 
sessment, it  is  fit  that  the  legal  right  should  be  solemnly  acljudged. 

I  think  an  information  in  the  nature  of  quo  warratUo  may  go, 
in  the  case  of  such  an  officer,  under  the  statute  9  Anne,  ch.  20, 
and  that  it  might  go  at  common  law. 

BuRXS,  J. — ^The  question  inroWed  in  this  application  is  an  im* 
portant  one  to  have  settled,  for  it  appears  by  the  facts  disclosed 
in  the  affidavits  that  the  safety  and  integrity  of  all  the  municipal 
institutions  of  the  country  are  at  stake  if  similar  proceedings  can 
be  allowed,  and  if  the  defendant's  appointment  should  be  held  to 
be  legal,  and  I  think  would  call  for  the  interference  of  the  legisla* 
tore. 

A  seat  of  one  of  the  members  of  the  council  was  questioned, 
and  proceedings  were  taken,  the  result  of  which  was  that  he  was 
unseated,  and  his  opponent  put  in  his  place.  While  he  held  the 
seat,  and  was  acting  defaeto,  the  assessor  and  other  officers  of  the 
eorportition  were  appointed  to  office,  but  when  the  opponent  was 
seated  that  vote  changed  the  minority  whioh  had  appointed  the 
village  officers,  and  then  they  undo  what  had  been  done  before. — 
The  ground  for  it  is  stated  by  themselves  thus  :  '« That  whereas 
the  right  of  Mr.  Bartells  to  a  seat  as  a  member  of  this  council  has 
been  a  matter  of  dispute  since  the  last  eleotions,  and  the  courts 
have  deoided  that  Mr.  Forward  was  duly  elected,  and  therefore 
entiUed  to  the  seat,  and  pending  this  decision  Mr.  Bartells  was 
sitting  as  a  oonnoitlor ;  and  whereas  certain  resolutions  have  been 
passed  naming  certain  persons  as  officers  of  this  council,  and  such 
resolutions  were  adopted  by  and  in  consequence  of  the  votes  of 
Mr.  Bartells,  and  against  the  remonstrances  of  two  members,  who 
alleged  and  urged  tiiat  there  was  no  neoeesity  for  such  haste  in 
the  matter,  as  the  former  officers  would  according  to  law  remain 
in  office  until  superseded,  and  it  would  be  better  and  more  seemly 
lo  defer  the  appointments  until  a  decision  was  obtained  as  to  the 
contested  seat :  be  it  therefore  resolved  that  the  several  resolutions 
Ac.,  be  rescinded,  and  such  appointments  cancelled," 

The  28th  section  of  12  Vic,  ch.  81,  requires  the  connoiilors,  $o 
toon  4M  eonuniinUjf  msy  be  after  their  own  elections,  to  appoint 


the  assessor  of  the  village.  The  reason  for  this  is  obvious,  be- 
cause, under  the  24th  section  of  16th  Yic,  ch.  182,  the  assessor  is 
required  to  complete  his  assessment  between  the  Ist  of  February 
and  no  later  than  the  15th  of  April  in  each  year.  Waiting  until  it 
would  be  seen  whether  the  court  would  declare  the  seat  of  some 
particular  member  vacant  certainly  would  be  no  compliance  with 
the  act  of  parliament,  that  the  appointment  should  be  made  as 
soon  as  convenient 

Again,  it  is  a  question  raised  whether  the  council,  once  having 
appointed  an  assessor,  can  cancel  that  appointment  at  their  mere 
will  and  pleasure.  They  invoke  to  their  aid  as  authority  for  it 
the  6th  sub-section  of  section  81  of  12  Vic,  ch.  81  ;  but  that  seo- 
tion  says  they  may  appoint  a  sufficient  number  of  pound-keepers, 
fence-viewers,  overseers  of  highways,  road  surveyors,  and  of  such 
and  so  many  other  officers  as  may  be  necessary  for  carrying  into 
effect  the  prorisions  of  the  act,  and  in  like  loanner  displace  all  or 
any  of  them,  and  appoint  others  in  their  room.  If  this  provision 
covered  the  appointment  of  the  assessors  and  collectors  there 
would  have  been  no  occasion  for  the  28th  section  at  all ,  but  we 
see  that  whole  section  applies  exclusively  to  those  two  offices,  and 
only  gives  the  council  authority  to  make  a  new  appointment 
within  the  year,  when  there  shall  be  a  vacancy  by  death  or  removal 
of  residence  from  the  municipality ;  and  the  vacancy  is  to  be 
filled  up  at  the  next  meeting  of  the  council— that  it,  after  the  va- 
cancy—or as  soon  as  convenientiy  may  be.  If  it  were  necessary 
to  determine  the  matter  finally  now,  I  should  say  I  had  no  hesita- 
tion in  pronouncing  that  the  legislature  advisedly  placed  those  two 
officers  named  upon  a  different  footing  from  the  other  officers 
named  in  the  6th  sub-section  of  section  81,  for  it  can  easily  be 
seen  to  what  utter  confusion  the  proceedings  of  the  municipality 
may  be  put  by  a  wanton  change  of  the  assessors  and  collectors  in 
the  midst  of  their  duties. 

Besides  this,  the  affidarits  shew  other  things  with  respect  to  the 
manner  tn  which  the  defendant  had  been  appointed,  and  the  other 
assessor  was  attempted  to  be  removed,  which  might  properly  be 
animadverted  upon  ;  but  as  the  rule  should  be  made  absolute  for 
an  information  in  the  nature  of  a  quo  warranto,  if  the  defendant 
thinks  proper  to  defend  the  action,  and  thus  place  the  proceedings 
upon  record,  it  may  be  time  then  to  speak  of  them.  If  the  defen- 
dant does  not,  however,  wish  to  contest  the  matter  further,  or 
take  the  formal  opinion  of  the  court  upon  the  subject,  he  may 
enter  a  disclaimer  to  the  office,  upon  being  served  with  the  writ. 

MoLsAif,  J.,  concurred. 

Rule  absolute. 


COMMON  PLEAS. 


HILARY  TJBRtf,  180O. 
R^vrUd  Ay  B.  a  Joins,  Bsq^  BarriUer-at'Leno, 


OULDtTOmi  ST  AL  V,   FBBNCH  IT  AL. 

SmhU,  that  a  SlMiifl  li  not  sntborind  to  |mj  money  ouide  on  •  fi.  fa.  into 
court.  Bddy  ihmi  Uio  per  eentage  chargeable  vpon  monej  paid  Into  court  in 
in  ordinarj  artiona,  oould  not  be  dedneCed  in  iuch  a  caw. 

^  The  plaintifis  issued  a  fi,  fa,  to  the  Sheriffs  of  the  United  Coun- 
ties of  Stormont,  Dundas  and  Glengarry.  The  Sheriff  returned 
money  made  as  follows: 

Damages £1669    8  10 

Costs  taxed 14    1  10 

£1688  10    8 

Interest  fh>m  9tk  Januaiy,  1868 92  18    7 

Writs 2    6    0 


£1678  14    8 

Some  difficulty  arose  between  him  and  the  plaintiffs*  attorney,  the 
latter  insisting  on  his  right  to  have  the  money  paid  to  him  at  his 
office  in  Toronto,  but  declining  to  incur  the  risk  of  its  being  trans- 
mitted by  post,  or  to  deduct  the  per  centage  which  a  bank  would 
charge  for  a  draft.  Thereupon  the  sheriff  sent  up  the  money  by 
express,  the  charges  of  which  were  £1  12s.  6d.,  and  he  paid  the 
balance,  after  deducting  these  charges,  into  court— £1677  Is.  9d. 
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The  platntiflfa'  attorney  then  applied  for  the  money,  and  the 
Master  paid  it  to  him,  deducting  $67  8c.,  being  1  per  cent  on  the 
money  paid  in,  under  the  authority  of  the  Act  2  Qeo.  IV.  e.  1,  s.  26, 
and  $4  under  the  Schedule  of  Fees  in  the  Rules  of  Court,  and  4d. 
for  filing  the  writ;  and  he  then  applied  to  have  the  $67  8o.  paid 
to  him  as  improperly  charged. 

Prapbb,  C.  J.— That  the  sheriff  had  no  right,  nn  wponte,  to  pay 
the  money  into  court,  is  settled  by  Shuter  o.  Lwiutrd,  8  U.  C.  Old 
Series,  814.  If  his  doing  so  causes  a  loss  to  the  plaintiffii,  they 
are  not  protected  by  the  act  being  done  in  the  proper  and  neoes- 
sary  discharge  of  his  duty.  But  I  am  of  opinion  that  the  plaintiffs 
are  not  chargeable  with  the  1  per  cent  on  the  sum  thus  paid  in. 
I  think  the  26th  and  26th  sections  of  the  Aot  must  be  read  together, 
and  authorise  this  per  oentage  only  in  oases  where  a  defendant 
pays  money  into  court  in  discharge  of  a  pending  aetion.  It  may 
be  found  that  under  the  operation  of  subsequent  statutes,  though 
not  so  expressed  directly,  the  whole  of  this  provision  as  to  payment 
of  money  into  court  is  not  suspended.  But  it  is  unnecessary  to 
examine  that  question  now,  or  to  intimate  an  opinion  one  way  or 
the  other.  I  iiave  no  doubt  the  charge  of  $4,  and  that  for  filing 
the  writ,  is  properly  made.  The  per  oentage  retained,  claimed  as 
payable  under  the  statute,  shonld  be  returned  te  the  plaintifs. 


RoBiNsoK  y.  Bbll. 

AM,  thftt  iMlth«r  under  ■.  08  nor  ■.  891  hM  ft  Jadg*  st  NW  Print  powv  In  an 
ftctiuu  of  «>J«cCiiMn(  to  strike  «11  th»  pUlntlfft  on  th«  raoord  and  tuteUiato  otlMn. 
Quar%  do  M.  t7  and  68  of  the  0.  L  If.  Act,  1850,  apply  to  aotiuna  of  <0«etiitoDt. 

On  the  6th  of  May,  1858,  Philip  Vasbinder,  Exeeutor,  and 
Amelia  Robinson,  Sxeoutrix,  of  the  last  will  and  testament  of 
Thomas  Robinson,  deceased,  issued  an  ejectment  summons  against 
the  defendant,  claiming  to  be  entitled  to  the  sonth  half  of  lot  No. 
11,  2nd  concession,  north  side  Talbot  road.  Township  of  Middle- 
ton,  to  which  summons  the  defendant  duly  appeared  on  the  18tk 
June  following. 

The  record  was  made  up  and  entered  for  trial,  setting  out  the 
writ  as  aboTO.  The  title  on  which  the  olalmant  intended  to  rely, 
was  nuder  the  will  of  Thomas  Robinson ;  but  on  examining  the 
will  it  was  found  th's  lot  was  not  mentioned  in  it  Thomas  Rob- 
inson died  about  three  years  befnre  the  trial,  whloh  took  place  at 
Simooe,  on  2l8t  September,  1858,  before  the  Chief  Justioe  of 
Upper  Canada. 

The  plaintiffs'  counsel  applied  before  the  trial,  but  after  the 
record  was  entered,  on  filing  the  consent  of  the  plaintiffs  named 
in  the  writ,  and  of  Charies  Robinson,  Philip  Robinson,  Bdward 
Robiofon,  and  of  John  R.  Havens,  who  signed  the  consent  in  his 
own  name,  and  that  of  his  wife  Cornelia ;  and  on  shewing«that  the 
said  Charles,  Philip,  Edward,  and  Cornelia  were  the  only  children 
and  heirs  at-law  of  Thomas  Robinson,  to  strike  oat  the  names  of 
the  plaintiffs,  the  executor  and  executrix,  and  to  insert  in  lien 
thereof  the  names  of  the  four  heirs  and  of  John  R.  Harens. 

It  was  sworn  that  the  defendant  executed  a  mortgage  in  fee  of 
the  premises  in  question  to  Thomas  Robinson,  dated  7th  Decem- 
ber, 1862,  on  which  default  in  payment  had  been  made. 

Under  the  circumstances,  the  Chief  Justioe  allowed  the  amend- 
ment expressing  doubt.  The  trial  proceeded,  and  the  mortgage 
was  proved ;  and  the  Chief  Justice  gave  leave  to  the  defendant  to 
move  thereafter  if  so  advised ;  and  Uie  plunttffs  ^- the  new  plain- 
tiffs—had a  verdict 

In  Michaelmas  term,  Jamet  Paler  ton  obtained  %  rule  niai  to 
enter  a  non-suit  or  verdict  for  the  defendant  on  the  leave  reserved 
or  for  a  new  trial  without  costs,  on  the  ground  that  the  original 
plaintiffs  had  no  title,  and  that  the  learned  Chief  Justioe  had  no 
authority  to  change  the  names  of  the  plaintiffs,  changing  the  style 
of  the  cause,  and  the  nature  of  the  title  of  the  plaintiffs :  that  the 
notice  of  title  was  not  amended,  and  the  title  as  heir-at-law  was 
therefore  not  admissable,  because  not  set  forth  in  the  notice  of 
title :  and  that  that  the  plaintiffs,  whose  names  were  substituted 
as  heirs,  were  infants,  and  could  not  sue  except  by  guardians  or 
prochien  amy. 

In  Hilary  term,  Mc Michael  shewed  cause.  He  urged  that  the 
amendment  was  allowable  either  under  the  68  section  of  the  6.  L. 
P.  Act,  18o6,  or  the  291  section  of  the  same  Aot:  that  the  real 


question  in  controversy  was  the  defendant's  right  to  hold  posses- 
sion after  default  on  his  mortgage  to  Thomas  Robinson,  the  notice 
of  title  explicitly  stating  that  the  right  to  eject  him  was  founded 
upon  that  mortgage :  and  that  that  the  amendment  was  only  equi- 
valent to  adding  a  new  "demur  under  the  old  practioe. 

Patenon,  contra,  argued  first,  that  these  powers  of  amendment 
did  not  extend  to  actions  of  ejectment  which  were  «im  ffeneru^  and 
were  specially  provided  for  under  the  C.  L.  P.  Act,  1866 ;  and, 
second,  that  this  was  not  an  amendment,  but  the  instituting  a  new 
action,  and  not  authorised  at  Common  Law  or  under  the  Statute. 

Drapir,  G.  J.— The  ease  was  argued  as  if  the  amendment  took 
place  at  the  trial,  t.  e.,  after  the  jury  were  sworn ;  and  having 
been  made  in  that  manner,  that  leave  was  reserved  to  the  defend- 
ant to  move  to  enter  a  verdiot  or  non-suit,  and  the  motion  has 
t>een  made  aeoordingly. 

I  find  on  reference  to  the  note  of  the  learned  Chief  Justice,  that 
he  was  applied  to  to  allow  the  amendment,  and  as  I  understood 
his  note  did  make  it  under  the  67th  section  of  the  C.  L.  P.  Act, 
1866. 

The  67th  givesv  power  to  the  Court  or  a  Judge,  at  any  time 
before  the  trial  of  the  cause,  to  **  order  that  any  person  or  persons 
not  joined  as  plaintiff  or  jtlainttffs  in  suoh  oause  shall  be  so  joined, 
or  that  any  person  or  persons  ortginally  juined  as  plaintiff  «r 
plaintiffs  shall  be  strnoh  out  from  snoh  oause  if  it  shall  appear  to 
such  Court  or  Judge  that  injustice  will  not  be  done  by  snoh 
amendment,  and  that  the  person  or  p%rBons  to  be  added  as  afore- 
said consent,  either  in  person  or  by  writing  under  bis,  her  or  their 
hands,  to  be  joined,  or  that  the  person  or  persons  to  be  struck  out 
as  aforesaid,  were  originally  introduced  without  his,  her  or  their 
consent  or  that  such  person  or  persons  consent  in  manner  afore- 
said to  be  struck  out  nnd  such  amendment  may  be  made  npon 
such  terms,"  &o, ;  **  and  when  any  such  amendment  shall  have 
been  made,  the  liability  of  any  person  or  persons  who  shall  have 
been  added  as  eo-plaintiff  or  e»-plaintiff^  shall  be  subject  to  any 
terms  imposed  as  aforesaid,  to  the  same  as  if  snoh  person  or  per. 
sons  had  been  originally  joined  in  suoh  cause." 

Under  this  section  the  Judge  would,  I  apprehend,  proceed  by 
summons  and  order  at  Cham bm.  The  authority  is  not  apparently 
intended  to  be  exercised  by  the  Judge  sitting  at  Nisi  Prius. 

The  next  section  (68),  **  in  case  it  shall  appear  at  the  trial  that 
there  has  been  a  mujoinder  of  any  plaintiffs,  or  that  some  person 
or  persons  not  joinui  as  plaintiff  or  plaintil^  ought  to  have  bee:i 
so  joined,  and  the  defendant  ehaU  not  at  or  b^ore  the  timi  of  pUad* 
img  have  gwm  notice  in  writing  thmt  he  ohfeett  to  eueh  non-foinder^ 
specifying  the  name  or  names  of  such  person  or  pemons,  enoh 
miefoinder  or  non-foinder  may  be  amended  as  a  variance  at  the 
trial  by  any  Court  of  Record  holding  plea  in  oivil  actions,  and  by 
any  Judge  sitting  at  Nisi  Prius."  In  like  manner  as  variance 
under  the  Act  of  Upper  Canada,  7  Wm.  IV  eap.  8,  if  it  shall 
appear  **  that  such  misjoinder  or  non -joinder  was  not  for  the  pur- 
pose of  obtaining  an  undue  advantage,  and  that  injnstiee  will  not 
be  done,"  ftc,  concluding  in  almost  the  same  words  as  sec.  67. 

Whether  the  amendment  was  made  by  a  Judge  in  Chamber^  or 
as  sitting  at  Nisi  Prins,  the  case  has  been  argued  before  us  exclu- 
sively on  the  power  of  the  Judge  in  either  event  No  objection 
being  uiiged  thtt  no  Judge's  order  is  shown,  or  that  no  motion  was 
made  to  rescind  a  Judge's  order,  bnt  a  motion  to  enter  a  non-suit 
or  verdiot  for  defendant  whloh  leave  is  not  in  express  terms  re- 
served in  the  notea,  bnt  only  that  defendant's  oouiisel  if  he 
**  chooses  can  move  thereafter." 

I  think  the  donbi  expressed  by  the  learned  Chief  Jnstiee  wai 
well  founded,  and  that  neither  section  abore  quoted  was  intended 
to  permit  the  striking  out  the  names  of  all  the  plaintiffs  namod  In 
n  writ  of  summons,  and  inserting  a  new  set  of  plaiotifly  altogether. 

To  take  the  first  of  these  sections,  this  order  is  not  to  join  any 
person  or  persons  as  plaintiffs  who  were  not  joined ;  for  this  is  a 
substitution  of  one  set  of  plaiotiflfii  for  another,  not  a  jotaing  of 
one  or  more  additional  plaintiffs  to  those  alf  eady  named  in  the 
suit ;  and  the  oonclnding  words  of  the  section  leave  no  room  for 
doubt  for  they  epeak  of  the  liability  of  the  pemoa  or  persons 
«*  who  shall  have  been  added  as  eo-plaintiff  or  eo-plidntiff»-." 

This  power  of  amendment  therefore,  seems  to  me  clearly  to  bo 
confined  to  adding  new  plaintiffs  to  those  already  named.  It  ex- 
tends no  further.    The  next  power  in  this  seotion  in  to  order 
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**  that  anj  person  or  persons  originaUy  joined  as  pluintiif  or  plain- 
tiffs shall  be  struck  out."  Now,  thU  power  is  diseonaected  from 
the  power  to  add,  and  read  as  so  disconnected  it  must  necessariij 
mean  that  some  of  the  parties  originally  joined  as  plaintiffs  may 
be  strnck  out ;  not  all,  or  that  would  be  an  end  to  the  suit.  Ad- 
mitting that  in  the  same  suit  an  order  might  be  made  (as  I  incline 
to  think  it  might)  to  add  plaintiffs,  and  also  to  strike  out  plaintiffs, 
I  think  the  power  to  strike  out  must  be  qualified  by  the  power  to 
add;  and  if  this  be,  as  I  am  clearly  of  opinion  it  is,  a  power  to 
join  new  plaintiffs  as  co-plaintiffs  with  some  or  all  who  were  origi. 
nally  named,  then  the  whole  of  the  original  plaintiffs  cannot  be 
struck  out ;  and  this  I  take  to  be  the  clear  intention  expressed. 

But  it  ia  still  clearer  under  the  68th  sectien :  for  there  the 
aUernatiyes  are,  a  misjoinder  of  plaintiffs,  or  a  non-joinder  of  per- 
sons who  ought  to  hate  been  made  plaintiffs.  Now  this  ease 
appears  to  me  not  to  be  within  either.  By  the  term  misjoinder 
of  plaintiffs  I  understand  that  there  are  some  who  should  not  have 
been  plaintiffs  joined  with  others  who  are  properly  named.  The 
error  is  not  bringing  an  action  in  the  name  of  parties,  noiM  of 
whom  hate  a  right  to  sue,  but  only  tome  of  whom  hate  bo  euoh 
right.  And  when  the  Statute  apeake  of  persons  not  joined  who 
ought  to  hate  been  joined,  I  can  only  understand  the  language  as 
neaoiBg  that  the  aetioo  aa  originally  brought  contained  the  namee 
of  somtf  but  not  of  0U,  who  should  have  been  joined  in  it  It  is 
obtions  that  neither  of  these  definitions  are  applicable  to  the 
present  case,  and  therefore  I  think  the  amendment  was  not  autho- 
rised by  this  section. 

The  plaintiffs'  counsel,  howoter,  submitted  that  at  all  eteots 
the  amendment  wae  warranted  by  the  29lBt  section  of  the  G.  L.  P. 
Act,  which  authorises  the  Courts,  and  every  Judge  thereof,  and 
any  Judge  sitting  at  Nisi  Prius,  "at  «ll  times  to  amend  al^defecta 
and  errors  in  any  proceedings  in  civil  causee,  whether  there  is  any- 
thing in  writing  to  amend  by  or  not,  and  whether  the  defsct  or 
error  be  that  of  the  party  applying  to  amend  or  not"  "  And  all 
sAoh  amendments  as  may  be  neceesary  for  the  purpose  of  deter- 
mining in  the  eadsting  salt  the  real  question  in  controTerey  Utw$m 
tke  parties  shall  be  so  made. 

I  do  not  think  this  eeotion  is  appUeaUe.  In  oonstralng  the  cor- 
responding section  of  the  English  Act,  {See  Wilkint  t.  Rud,  16  €. 
B.  206 ;  fM,  also,  Ritekie  v.  Van  OeltUr,  9  £xch.  662),  Maulb,  J., 
says,  *'  It  often  happeas  that  there  being  a  centroversy,  the  parties 
are  enable  to  try  that  coatroversy  properiy,  beeanse  the  pleadings 
between  them  do  not  eorreeliy  show  upon  the  record  what  the 
controversy  is.  li  toot  to  olnriite  ikmt  mcenveiiMJictf  thai  this  seetion 
WM  framed.**  Now  apply  that  to  the  preeent  case.  The  284th 
section  of  the  same  Act  declares  that  the  question  at  the  trial  shall 
(with  some  ezoeptiens  having  no  bearing  on  this  case)  be  "  whe- 
ther the  statement  in  the  writ  of  the  title  of  the  claimant  is  troe 
or  filse."  Now,  it  cannot  be  said  that  this  record,  as  originally 
framed,  did  not  bring  up  that  question;  the  eontroveray  was, 
whether  the  claimants  had  title  to  eject  the  defendants,  and  it  was 
as  completely  varied  as  it  could  be.  The  amendment  raised  a  dif- 
ferent controversy,  no  longer  touching  the  '*  real  question  in  con- 
troversy between  the  parties " .  to  the  suit  as  first  brought ;  but 
raising  a  question  of  title  between  other  parties. 

In  WuAens  ▼.  8t$el,  2  C.  B.  N.  8.  488 ;  8  Jar.  N.  S.  671,  the 
Court  held  that  the  corresponding  section  of  the  English  Aet  did 
not  apphf  to  the  case  ef  mi^oinder  of  defeadaaH,  which  iras  pro- 
Tided  for  by  the  87th  sectiea  of  that  Statate,  the  70th  of  cure.  A 
siDular  decision  waa  made  ia  Robson  t.  Bo^  8  Bl.  &  Bl.  806, 
and  the  reaeoa  given  by  Caownaa,  J.,  is  expressly  appUeable  to 
the  misjoinder  of  plaintiffs,  for  if  the  amendment  could  be  made 
under  seotlea  201  of  our  Act,  it  would  oterride  the  67th,  68th, 
and  70th  sections,  and  the  conditioas  annexed  to  the  ameadmeat 
by  the  earlier  eectione  could  not  h9  eeenred. 

I  do  not  find  any  weight  on  the  supposed  analogy  of  adding  a 
new  demise  in  aa  aotiea  of  ejeotmeat  under  the  old  prootiee.  The 
action  was  then  the  mere  creation  of  the  Court  meulded  to  attain 
by  a  fictitious  proceeding,  the  truth  as  to  alleged  titles  to  land ; 
and  with  that  view,  amendments  or  changes  in  avements  ef  mat- 
ters wholly  fictitious,  were  permitted.  The  amendment  now  in 
question  is  in  an  action  no  longer  fictitious,  and  depending  on  the 
powers  conferred  by  Statute. 

The  olueotion  raised  by  Mr.  Paterson  that  the  67th  and  68th 


sections  of  the  Act  do  not  apply  to  ejectments,  receives  some  sup- 
port from  the  language  of  the  221et,  264th,  and  265th  sections, 
but  I  do  not  rest  my  judgment  on  that  ground. 

For  the  other  reasons  given,  I  am  of  opinion  the  amendment 
should  not  have  been  allowed.  The  consequence  would  hate  been 
that  the  original  plaintiflb  must  have  failed,  ae  they  claimed  under 
a  will  which  passed  no  estate  or  title  to  them.  I  think  therefore 
the  rule  for  a  non-suit  shonld  be  made  absolute. 


ELECTION    CASES. 


(Betbra  Hla  Honor  JVDai  Faievixu»,  of  th«  Goosty  of  Prince  Edward.) 

Tns  QuiiN  UPON  THK  Rblation  or  Robbrt  Johnston  thb  ELOim 

T.  John  MuaNsr  E^^.,  and  Wiluam  Currt 

RaTURNiNO  Omoaa. 

Municipal  Act — Voters*  Resiffnation-^Vot^s. 

Eddi—l.  That  reading  Statata  16  Tic  cap.  182,  mc  17.  Id  connexion  with  Um 
Municipal  Act,  non-rerident  frediolden  whoae  nanwa  do  not  appear  on  the  laat 
reTiaed  Aaae«ment  RoU  an  not  entitled  to  vofea. 


2.  That  where  a  relator  who  waa  hiouelf  a  eandUate,  allegaa  not  only  (bat  the 
pereon  declared  elected  was  lll^pally  elected,  bat  that  he  the  relator  waa  duly 
alaeied,  the  latter  eaoaot  ba  daprlval  of  nia  seat  by  the  reilgnatlon  of  the 


fonner. 


•at  roll 


8.  That  a  retnmftng  offleer  who  reoalfai  UkfiJ  Totes  not  on  tha 

may  be  made  to  pay  eoMts. 
4.  That  a  eandldata  who  coneented  to  tfaia  nominsfion,  and  was  Illegally  declared 

•leeted,  and  who  afterwardt  aatandToted  aa  a  ConnelUor  and  waa  elected  Keeva. 

may  be  oaada  UabU  to  ooata. 

The  relator  set  forth  that  at  an  election  for  a  municipal  Goun- 
oUlor  for  Qreen  Bush  Ward,  in  the  township  of  HallowelU  held  on 
the  8rd,  4th  and  &th  days  of  Jaaaarj,  1859,  he  and  John  Mnrney, 
Seq.,  were  candidates,  and  William  Curiy,  Returning  Officer;  and 
although  he,  the  relator,  had  a  msjorltj  of  legal  Totes,  and  waa 
entitled  to  be  returned,  yet  the  returning  officer  wrongfully 
returned  the  said  John  Murtiey  as  CoaootUor  for  the  said  ward. 

The  relator  gave  a  statement  of  the  following  facts,  Tf  rified  by 
affidavit,  ae  entitling  him  to  the  seat,  and  stated  that  he  has  an 
interest  in  the  election  as  a  Toter  and  candidate  :*^ 

let  That  the  returning  officer  reoei?ed  two  Totes  for  the  said 
John  Mumey,  of  persons  who  were  not  on  the  copy  of  the  last 
revised  assessment  roll  /or  the  said  ward  deHrered  to  him  by  the 
Clerk  of  the  municipality  of  the  township  of  Hallowell,  and  that 
Uiese  names  made  the  nomber  of  Totes»  for  the  two  candidates 
equal. 

2nd.  That  the  relator  had  a  mi^oHty  of  at  least  three  legal 
votes  over  the  said  Murney,  (4  votes  received  for  the  said  Murhey 
not  being  legal  votes,)  vis :  the  vote  of  John  H.  Appelby,  whose 
name  was  not  npon  the  copy  of  the  revised  assessment  roll  for 
the  said  ward,  and  was  not  rated  for  real  property  either  as 
freeholders  or  householders  ia  the  said  Oreenbush  ward ;  and 
two  others,  vis  t  Traemaa  €aae,  and  Henry  Bponenburgh,  who 
were  aliens. 

8rd.  That  the  election  was  not  continued  fintil  4  o'clock  on  the 
second  day,  and  there  was  ao  riot  or  other  emergency  to  justify 
the  rethming  officer  in  coatinutng  it  the  third  day.  That  on  the 
second  day  at  half-past  two  o'elook  the  returning  officer  unfairly 
dosed  the  aoU  for  that  day,  and  a4Joumed  the  election  until  the 
following  day,  aad  at  the  time  of  the  a^iournment  the  relator  had 
a  miyority  of  six  legal  votes. 

4th.  That  although  the  election  was  adjourned  at  half- past  two 
o'clock  on  the  second  day  until  ten  e'cluok  on  the  third  day,  and 
was  then  opened,  yet  the  returaing  officer  refosed  to  close  it  at 
twelve  o'clock  oa  that  day  after  it  had  been  open  more  than  12 
hours,  and  all  the  eleotors  had  had  a  fair  opportunity  of  recording 
their  votes,  and  although  requested  so  to  do,  and  that  the  said 
relator  had  then  a  majority  of  three  votes  over  the  said  Murney. 

6th.  That  at  the  hour  of  four  o'clock  in  the  afternoon  of  the 
third  day,  the  said  relator  had  a  majority  of  one  vote,  but  the 
retaming  offieer  would  not  close  the  poll  though  requested :  but 
after  the  hour  ef  4  o'elook  he  received  three  votes,  one  for  the 
relator,  and  two  for  the  said  Murney,—- making  the  votes  for  each 
candidate  equal,  and  afterwards  gave  his  casting  vote  for  the  said 
Mumey,  and  returned  him  duly  elected. 

6th.  That  one  Nicholas  Lighthall  tendered  his  vote  on  the 
second  day,  when  the  returaing  officer  was  requested  to  put  tha 
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oath  agAiDst  bribery  to  him,  which  beiog  read,  the  said  Lighthall 
refused  to  take,  and  the  returning  officer  notwithstanding  received 
his  Tote  on  the  third  day. 

The  affidavits  in  sapport  of  the  relation  were  sworn  on  the  14th 
day  of  January  last.  The  fiat  for  the  summonses  obtained  on  the 
fourth  day  of  February,  and  the  summonses  issued  on  the  same 
day. 

Preyious  to  the  issuing  of  the  summonses,  Mr.  Mumey  had 
taken  his  seat  in  the  Munieipal  Council,  and  been  chosen  Eee?e 
at  their  first  meeting. 

At  the  necond  meeting  of  the  Council  on  the  2nd  day  of  Feb- 
ruary-^two  days  before  the  issuing  of  the  writ — he  resigned  his 
seat  in  the  Council,  and  his  resignadon  was  accepted  on  the  same 
day. 

On  the  5th  day  of  February  he  disclaimed  in  due  form. 

On  the  second  day  of  February,  the  Deputy  Reeve  issued  his 
warrant  for  a  new  election  for  Greenbnsh  ward,  directed  to  the 
same  returning  officer,  requiring  him  to  bold  an  election  to  sup- 
ply the  vacancy  in  the  Council,  caused  by  Mr.  Mumey's  resigna- 
tion on  the  9th  day  of  February  instant. 

Fairfisld,  Co.  J. — The  questions  to  be  disposed  of  are : 

Ist.  The  Talidity  of  the  first  election,  and  the  relator's  right 
to  be  returned. 

2nd.  The  effect  of  Mr.  Mumey's  resignation  of  his  seat  in  the 
Municipal  Council,  and  the  yalidity  of  &e  second  election  pend- 
ing the  trial  of  the  first. 

8rd.  The  liability  of  the  parties  to  costs,  and  the  effect  of  Mr. 
Murney's  diMlaimer  in  relation  thereto. 

Upon  the  first  point,  fh>m  the  evidenee  and  iniipection  of  the 
copy  of  assessment  roll  furnished  the  returning  officer,  I  think 
neither  John  &  8.  Appelby,  nor  William  Smith  were  entitled  to 
TOte  in  Greenbnsh  ward.  The  first  lives  in  Picton,  and  a  part  of 
his  farm  extends  into  Centre  ward  of  the  township  of  Ilallowell, 
no  part  of  it  extends  into  Greenbnsh  ward,  and  he  is  not  assessed 
therein. 

As  to  Smith,  his  name  is  not  on  the  oopy  of  the  assessment  roll 
for  Greenbush  ward,  bnt  is  assessed  as  a  householder  in  West 
Lake  ward,  on  a  quarter  acre  of  land  belonging  to  John  Collins, 
but  appeard  to  have  resided  in  Greenbnsh  ward  at  the  time  of  the 
election,  and  for  about  a  month  previous ;  he  did  not  appear  to 
vote  on  any  property  held  by  him  in  the  ward,  and  was  not 
assessed  th4>re  fur  anything  but  upon  the  house  he  was  assessed 
for  in  West  Lake  ward.  If  he  has  a  vote,  it  is  in  West  Lake  ward. 
Both  these  votes  were  given  for  Mr.  Mumey,  and  in  my  opinion 
were  bad  votes. 

Daniel  Spafford  voted  for  the  relator ;  his  name  is  not  on  the 
copy  of  the  assessment  roll  for  Greenbush  ward,  bnt  lives  there 
and  has  been  a  householder  in  the  ward  for  the  past  18  months, 
and  is  assessed  as  a  freeholder  in  the  adjoining  ward.  There  is 
no  doubt  in  my  'mind  that  be  had  a  right  to  vote  although  his 
name  does  not  appear  on  the  copy  of  the  assessment  roll. 

The  Act  of  22  Vic.  cap.  99,  sec.  75,  declares,  the  electors  of 
every  municipality  for  which  there  is  an  assessment  roll,  shall  be 
the  male  freeholders  thereof,  and  such  of  the  householders  thereof 
as  have  been  resident  therein  for  one  month  next  before  the 
election,  who  are  natural  bom  or  naturalised  stibjects  of  Her 
Majesty,  of  the  age  of  21  years,  and  who  were  severally  rated  on 
the  last  revised  assessment  roll  for  real  property  in  the  munici- 
pality. 

The  2nd  sub-section  of  the  97th  section,  requires  the  clerk  of 
the  municipality  to  furnish  the  retuming  officers  with  a  correct 
copy  of  so  much  of  the  assessment  roll  tor  the  ward  or  electoral 
division  as  contains  the  names  of  the  male  f^eholders  or  house- 
holders rated  on  the  roll,  in  respect  of  real  property  lying  in  the 
ward  or  electoral  division. 

These  two  clauses  give  the  qualification  of  electors,  and  in  my 
opinion,  fix  the  locality  in  which  they  may  vote.  If  we  looked  no 
further  than  this  list,  it  would  seem  that  every  fireeholder,  not 
otherwise  disqualified,  would  have  a  right  to  vote  in  the  ward  in 
which  his  freehold  lay — whether  a  resident  of  the  ward  or  not ; 
but  on  referring  to  the  Asssessment  Law  of  16  Vic,  cap.  182,  seo. 
l7,  and  which  appears  in  force,  the  right  of  non-residents  is 
entirely  taken  away.  But  two  votes  were  received  by  the  return- 
ing officer  for  Mr.  Mnrney,  of  this  olass,  vii :  those-  of  Mr.  Low, 


and  Mr.  Rosa,  both  of  whom  reside  in  Picton,  and  have  farms 
running  into  Greenbush  ward,  and  are  entered  as  freeholders  on 
the  copy  of  assessment  roll  as  **  non-residents." 

These  facts  would  show,  prima  facia^  that  of  the  votes  on  the 
copy  of  the  assesisment  roll,  polled,  the  relator  had  a  mnjority 
without  counting  those  of  Mr.  Low  and  Mr.  Ross,  over  Mr. 
Mumey  of  one  vote,  and  in  that  ca»e  the  returning  officer  ought 
not  to  have  voted.  Counting  Spsfford's  for,  and  striking  off  the 
votes  of  Messrs.  Low  and  Ross,  his  mnjority  would  have  increased 
to  four.  A  scrutiny  of  the  votes  was  partially  gone  into  at  the 
trial,  evidence  offered  to  justify  the  striking  off  of  votes  gave  for 
Mr.  Murney — ^five  or  six  others;  and  of  those  for  the  relator 
perhaps  had  it  been  continued,  four  or  five  would  have  been 
found  bad,  but  the  scrutiny  was  abandoned  on  the  part  of  Mr. 
Mumey  and  the  returning  officers ;  and  I  have  no  hesitation  in 
saying,  that  the  relator  has  clearly  established  his  right  to  have 
beien  returned  in  place  of  Mr.  Mumey. 

I  will  next  allude  to  Mr.  Mumey's  resignation  of  his  seat  in  the 
Council,  and  examine  whether  his  doing  so  ought  to  effect  Mr 
Johnston's  seat. 

The  149th  section  empowers  any  of  the  Council  with  the 
consent  of  the  majority,  to  resign.  This  ooneent  appears  by  a 
certified  copy  of  a  resolution  passed  by  the  Council,  to  have  been 
obtained  on  the  second  day  of  February  instant,  two  days  before 
the  issuing  of  the  summonses. 

The  2nd  sub-section  of  the  128th  section  of  the  Municipal  Act 
says,  in  case  the  relator  alleges  that  he  himself,  or  some  other 
person,  has  been  duly  elected,  the  writ  shall  be  to  try  both  the 
validity  of  the  election  complained  of,  and  the  alleged  election  of 
the  relator,  or  other  person.  The  10th  sub-section  provides,  that 
in  case « the  Judge  determines  that  any  other  person  was  duly 
elected,  he  shall  forthwith  order  a  writ  to  issue  causing  such 
other  person  to  be  admitted. 

I  think  it  was  not  intended  by  the  Legislature,  that  by  the 
resignation  of  a  person  nnduly  elected,  the  person  duly  elected, 
and  who  should  have  been  retumed,  is  to  be  deprived  of  his  seat 
Such  a  construction  would  in  the  present  case  have  the  effect  of 
putting  the  wrongfully  retumed  member  in  the  seat  which  he 
resigned — ^for  he  presented  himself  at  the  second  election  held 
after  his  resignation,  and  was  again  returned.  I  most  therefom 
give  it  as  my  opinion,  that  until  the  first  election  was  disposed  of 
he  had  no  seat  which  he  could  resign.  He  was  a  mere  usurper, 
if  I  may  use  the  expression,  and  I  am  a  little  surprised  that  the 
Council,  under  the  circumstances,  if  they  knew  the  intention  of 
the  relator  to  contest  the  seat,  should  have  accepted  or  permitted 
the  resignation.  It  has  the  appearance,  on  the  face  of  the  pro- 
ceedings, of  an  attempt  to  dodge  the  statute,  and  give  the  legal 
proceeding,  about  to  be  instituted  to  try  the  election,  the  go-by. 
I  tiUte  it  for  granted  that  they  were  in  ignomnoe  of  the  fact  that 
Mr.  Johnston  Intended  to  vindicate  his  right  to  the  seat 

I  now  come  to  the  question  of  costs,  and  the  effect  of  Mr. 
Mumey's  disclaimer  thereto,  and  will  first  examine  the  charges 
against  the  retuming  officer.    These  are : 

1  St.  That  he  received  two  illegal  votes  for  Mr.  Mumey,  not  on 
the  copy  of  the  assessment  mil. 

2nd.  That  the  election  was  not  closed  on  the  second  day  at  four 
o'clock. 

8rd.  That  them  was  no  riot  or  other  emergency,  to  justify  him 
in  closing  at  half-past  two  o'clock  of  the  second  day. 

4th.  That  he  mfused  to  olose  at  twelve  o'clock  on  the  third  day. 

6th.  That  he  took  several  votes  after  four  o'clock  on  the  third 
day. 

The  copy  of  the  assessment  mil  is  given  to  the  mtuming  officer 
for  his  guide  as  to  what  votes  he  ought  to  receive.  The  names  on 
the  copy  am  those  he  should  look  to ;  if  he  goes  beyond  his  list 
he  does  so  at  his  peril.  I  do  not  mean  to  say  that  a  person's 
name  must  be  on  the  list  to  entitle  him  to  vote,  or  that  the  mtum- 
ing officer  must  receive  all  aa  good  votes  who  are  on  the  oopy  of 
the  mil,  and  that  he  cannot  go  beyond  the  oopy, — but  the  names 
on  the  copy  am  prima  faeia^  the  votera  for  the  ward,  and  the 
decisions,  as  far  as  I  can  gather,  will  hold  the  mtuming  officer 
liable  tor  the  co&ts,  if  he  receives  illegal  votes  not  named  on  the 
copy  of  the  list  I  also  think  that  Appelby's  vote,  at  all  events, 
was  received  after  four  o'clock  on  the  third  day,  and  Mr.  Spaf- 
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ford'a  and  Mr  Low's  after  the  election  ought  to  bare  been  oloaed. 
For  these  reasons  I  shall,  in  aooordanoe  with  other  decisions  feel 
bonnd  to  make  him  pay  a  part  of  the  costs. 

As  to  the  second  complaint,  that  he  did  not  continue  the  election 
until  four  o'clock  on  the  second  day,  and  then  finally  close  it,  I 
hardly  think  there  was  a  sufficient  emergency  to  Justify  him,  but 
will  not  say,  that  he  was  gpiilty  of  any  unfairness.  There  was 
no  riot  or  breach  of  the  peace,  imt  there  was  a  good  deal  of  noise 
and  unseemly  conduct  on  the  part  of  the  relator's  fHends,  caused 
by  one  Lighthall  attempting  to  make  a  speech  when  intoxicated, 
and  refusing  to  take  the  oath  against  bribery,  on-  coming  forward 
to  TOte.  The  returning  officer  after  repeatedly  attempting  to 
restore  order,  and  telling  the  people  that  he  would  adjourn  the 
election  until  the  next  day.  1  think  he  must  be  left  to  decide 
whether  the  emergency  was  such  as  to  warrant  bim  in  doing  so, 
but  he  should  not  hare  continued  to  receive  Totes  after  four 
o'clock  on  the  last  day. 

Lastly,  as  to  the  disclaimer  and  whether  it  ought  to  exonerate 
Mr.  Mumey  fh>m  costs.  The  16th  sub-section  of  the  Act  says  no 
costs  shall  be  awarded  against  any  persons  disclaiming  unless  the 
Judg»  is  satisfied  that  such  person  consented  to  his  nomination  as 
a  candidate  or  accepted  the  office,  in  which  cases  the  costs  shall 
be  in  his  discretion.  From  the  CTidence  I  am  satisfied  that  Mr. 
Mftreey  both  consented  to  be  a  candidate  and  did  accept  the  office. 
Now  are  there  any  circumstances  in  the  matter  which  ought  to 
excuse  him  from  the  costs  necessarily  incurred  by  the  relator  to 
obtain  a  seat  at  the  Council  Board  from  which  he  was  improperly 
kept  by  Mr.  Mumey  taking  his  place  there  ?  The  election  took 
place  in  the  beginning  of  January.  At  its  dose,  Mr.  Johnston 
and  his  friends  protested  against  Mr.  Mumey's  retuv-n,  and  the 
returning  officer  promised  to  enter  the  protest  in  the  poll  book, 
but  did  not  do  so.  I  will  not  stop  to  enquire  whether  the  law 
required  him  to  do  it,  but  merely  state  what  appeared  in  CTldence 
and  which  Mr.  Murney  should  hare  taken  as  a  notice  that  ulterior 
proceedings  would  be  had  if  he  continued  to  hold  the  seat.  Under 
these  circumstances  he  should  haye  satisfied  himself  that  tHe  law 
was  with  him,  and  if  he  found  that  he  was  wrongfully  elected, 
and  disoUimed  at  once ;  had  he  done  so  he  would  not  haye  been 
answerable  for  costs.  Instead  of  thi^  he  attended  at  the  organi- 
sation of  the  Council,  was  sworn  in,  or  made  the  declaration  of 
office ;  on  the  third  Monday  in  January,  was  elected  and  accepted 
the  office  of  Reeye,  which  he  held  up  to  the  2nd  day  of  February, 
when  be  resigned.  The  Deputy  Re  .-ye  on  the  same  day  issuing 
his  warrant  fur  a  new  election  in  Greenbush  Ward.  After  all  this 
was  done,  on  the  5th  of  February  he  disclaimed,  and  on  the  9(h 
of  February  went  to  the  second  election  in  the  same  ward,  as  a 
candidate  for  re-election.  Under  such  circumstances  I  think  I 
would  not  be  exorcising  a  sound  discretion  if  I  decided  he  was  not 
liable  to  costs. 

My  judgment  therefore,  is  as  follows : 

Be  it  remembered,  that  on  the  14th  day  of  February,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  fifty-nine,  at 
the  Court  House  in  the  town  of  Picton,  before  me  David  Sockwood 
Fairfield,  Judge  of  the  County  Court  in  the  County  of  Prince 
Edward,  came  as  well  the  above  named  relator,  by  Richard  John 
Fitzgerald,  his  attorney,  as  the  above  named  John  Mumey  and 
William  Curry,  by  Phillip  Low,  their  attorney ;  and  service  of 
writs  of  summons  hereto  annexed,  having  been  duly  proved  upon 
affidavit,  and  upon  the  said  days  and  upon  other  daye  thereafter, 
at  the  Court  House  aforesaid,  having  heard  and  read  the  state- 
ment and  proofs  of  the  said  relator,  touching  and  concerning  the 
usurpation  by  him  alleged  against  the  said  John  Mumey,  of  the 
office  of  Municipal  Councillor  for  Greenbush  ward  in  the  township 
of  Hallo  well ;  and  the  charges  and  allegations  against  the  said 
William  Curry,  the  returning  officer  at  the  said  election  in  the  said 
summons  and  relation  filed,  and  the  election  of  the  said  Robert 
Johnston  to  the  said  office  of  Municipal  Councillor  for  Greenbush 
ward  aforesaid,  and  the  answers  and  proofs  of  the  said  John  Mur- 
ney, and  the  said  William  Curry,  the  returning  officer  as  aforesaid 
and  having  heard  the  said  parties  by  their  counsel,  and  upon  due 
consideration  of  all  and  singular  the  premises  now,  that  is  to  say, 
this  twenty-sixth  day  of  February,  in  the  year  aforesaid ;  I  do 
aiyudge  and  determine : 

1st  That  the  said  relator  had  at  the  time  of  his  making  hie 


aforesaid  complaint,  an  interest  in  the  election  to  the  said  office 
of  Municipal  Councillor  for  Greenbush  ward  in  the  township  of 
Hallowell,  as  an  elector  and  candidate  for  the  said  office. 

2nd.  That  the  said  Robert  Johnston  had  a  majority  of  legal 
votes  given  at  the  said  election,  over  the  said  John  Mumey,  and 
was  duly  elected  to  the  said  office,  and  ought  to  have  been 
returned. 

8rd.  That  the  election  held  in  the  said  ward,  on  the  9th  day  of 
February,  was  void. 

4th.  That  the  said  John  Murney  hath  usurped  and  does  still 
usurp  the  said  office,  and  that  he  be  removed  therefrom,  and  that 
the  relator  is  entitled  by  law  to  be  received  into  and  to  use, 
exercise  and  enjoy  the  said  office. 

And  I  do  adjudge  and  order  that  the  said  John  Mumey  do  not 
in  any  manner  concern  himself  in  or  about  the  said  office,  but 
that  he  be  absolutely  fore-judged  and  excluded  f^m  further  using 
or  exercising  the  same,  under  pretence  of  either  of  the  said 
elections :  and  further,  said  Robert  Johnston  be  admitted  to  the 
said  office  in  his  place,  and  I  do  further  order,  adjudge  and 
determine  that  the  said  relator  do  recover  against  the  said  John 
Mumey,  and  the  said  William  Carry,  his  costs  and  charges  by 
him  about  his  said  relation,  and  prosecution  thereof  expended,  to 
be  taxed  in  the  said  Court. 

All  of  which  the  said  writs  of  summons  and  the  said  judgment 
and  the  statements  and  answers  and  proofs  of  the  said  relator, 
and  the  said  John  Mumey  and  William  Curry,  and  all  other 
things  had  before  me  touching  the  same,  I  do  hereby  certify  and 
deliver  into  the  said  Court,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided. 

D.  8.  Fairfiild, 
Judge  County  Court,  County  of  Prince  Edward. 


Tea  QimsN  upon  rnc  Rklatioh  op  Rob  bet   MoLauohliii  ▼. 

John  G.  Hicks,  Jambs  Catan,  William  Kbrb,  and  Edwarv 

W.  Wright,  Municipal  Councillors,  forthb  Township  op 

Martsbdrqh. 

Municipal    law — By-law  abolishing    Wards — HUgality    Contested 

Eltelion, 

A  Judn  of  ft  County  Goart  cannot,  in  detannlnlnff  tha  Talldtty  of  »  oontMted 
•lertiun,  dcdde  InddentAlly  tin  validity  or  inTalldity  of  ft  T<  wnahip  By-law 
lUwliahlng  Wftrdi.  The  By-law,  If  tlla^al,  iBn»t  ma  qnaahed  by  tha  Jndgea  of 
the  Sopericr  Ooarta  of  Common  Law. 

An  elector  who  take*  part  In  an  election  will  not  be  alfowed  afterwards,  if  dlam* 
tUficd  with  the  result,  to  aay  that  the  election  waa  wholly  void. 

The  Relator  stated  that  the  Defendants  usurped  the  seats  of  the 
Municipal  Councillors  for  the  Township  of  Marysburgh«  under 
pretence  of  having  been  elected  thereto,  at  an  election  held  at 
Milford  on  the  Third  and  Fourth  days  ef  January  last,  and  which 
election  he  contended  was  illegal  and  void,  for  the  following  rea- 
sons : — 

The  Township  of  Marysburgh  was  many  years  ago  divided  into 
Wards,  known  as  Rock,  Island,  Mountain,  Milford,  and  Long 
Point  Ward,  and  continued  so  divided  until  the  year  1857,— each 
Ward  electing  one  Municipal  Councillor  for  the  Municipal  Council 
of  the  Township. 

On  the  21  St  of  November,  18«37,  a  By-Law  was  passed,  by  a 
insjority  of  the  Council,  to  abolish  Ward  representation,  and  es- 
tablish Township  representation  instead. 

The  By-law  was  as  follows:— By-Law — parsed  21st  Nov.,  1857. 

**  Whirias  it  is  necessary  and  expedient  to  pass  a  By-Law  in 
accordance  with  the  prayer  of  the  petition  for  abolishing  of  Wards 
in  the  Township  of  Marysburgh. 

Be  it  therefore  enacted  by  the  Municipal  Council  of  the  Town- 
ship of  Marysburgh,  constituted  and  assembled  by  virtue  of  and 
under  the  Upper  Canada  Municipal  Corporation  Act,  and  also  in 
compliance  with  the  16  Vic,  cap.  181,  sec.  6,  that  the  said  By- 
Law  doing  away  with  Ward  representation  in  said  Township,  and 
the  establishing  of  Township  Municipal  representation  in  said 
Township  of  Marysburgh,  come  into  effect  on  the  first  day  of  No- 
vember, 1858,  any  thing  in  any  By-law  heretofore  passed  to  the 
contrary  notwithstanding. 

(Signed,)  N.  Dodgb, 

(Signed,)    Robbbt  B.  TraitBULL,  Reeve. 

Clerk. 
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The  Relator  eonteiided  that  the  By-Law  ne?er  came  into  force 
or  effeot  for  the  followiog  reasons  :— 

Ist.  Beeaase  a  minority  of  the  Freeholders  and  Hooseholders 
in  the  Township*  qnalifted  to  Tote  at  the  aext  Township  election, 
did  not  ratify  it  or  Tote  for  the  abolition  of  the  Wards ;  only  20 
Totes  having  been  given  for  the  measore^  oat  of  at  least  600  qut^ 
lified  Toters  in  the  Township. 

2nd.  That  fair  copies  of  the  By-law  were  not  pnt  up  in  four 
conspicnoas  places  in  Rock  Ward,  or  Island  Ward,  when  the 
Polls  were  held,  and  in  lact  no  notice  of  the  By-Law  in  the  last 
named  Ward  was  given. 
•  3rd.  Tliat  neither  the  Reere  nor  Deputy  Reere  did,  within  one 
month  after  the  vote  was  taken  npon  by  the  By>law,  examine  the 
votes  given  for  and  against  it,  and  give  pablie  notice  that  it 
would  take  effect  and  go  into  operation,  or  the  contrary,  bat  that 
he  did  in  open  Council  of  the  Township,  on  the  Srd  day  of  July, 
1868,  give  notice  that  the  By-Law  would  not  take  effect. 

4th.  That  on  the  18th  of  December,  1868»  he,  for  the  first  time, 
gave  notice  in  the  Council,  it  would  go  into  effaot. 

6th.  That  notwithstanding  the  By-law  was  void  and  inoperative, 
an  election  was  held  under  it  at  Milford  on  the  Srd  and  4th  days 
of  January  last,  and  the  Dei^andanta  returned  as  Councillors  for 
the  Township. 

6th.  That  the  Relator  was  eleoted  In  Bock  Ward,  on  the  Srd 
day  of  January,  as  Mnnieipal  Coanoillor  for  that  Ward,  no  Re- 
turning Officer  having  been  appointed  by  the  Council,  the  electors 
chose  one  from  among  themselves. 

The  evidence  shewed  that  in  1857  a  Petition,  containing  438 
names  of  the  Freeholders  and  HouBcholders  of  the  Towhship,  was 
presented  to  the  Council,  praying  f  r  the  enactment  of  the  By-law, 
and  there  were  for  that  year  680  Freeholders  and  Householders 
in  the  Township  on  the  Assessment  Roll. 

This  gave  a  large  m^ority  in  favour  of  such  a  By-law,  and 
would  have  authorised  the  CounoU  to  pass  it  under  the  6th  Sen. 
of  the  Act  of  16,  Vic.  ch.  181. 

This  Act  requires  that  a  By-Law  of  this  nature  shall  have  the 
following  requirements : — 

1st.  It  shall  contain  a  recital  of  the  Petition  on  which  it  was 
founded,  and  of  the  same  having  been  passed  in  cotnpliance  with 
the  prayer  of  such  petition,  and  the  directions  of  that  Section  of 
the  Act. 

2nd.  It  shall  contain  a  clause  limiting  the  same  to  take  effect 
and  come  into  operation  on  the  1st  day  of  December  next,  but  one 
after  it  shall  have  been  passed. 

These  requirements  are  to  appear  on  the  face  of  the  By-Law. 

Then  there  other  directions  that  it  shall  not  be  passed  unless 
a  majority  of  the  voters  shall,  at  the  next  annual  election  for 
Councillors,  confirm  it  by  their  votes,  and  that  it  shall  not  be  ob- 
ligatory upon  the  council  to  pass  the  By-Law  in  oompUance  with 
the  Petition,  unless  the  Petition  have  been  signed  by  a  majorl^ 
of  the  voters  of  the  Township. 

The  next  Section  provides  for  taking  the  votes  on  the  By-law, 
and  prescribes  the  duty  of  the  Reeve  in  ascertaining  the  result 
and  giving  publio  notice  of  the  result  of  the  votes  for  and  against 
the  By-Law,  and  whether  it  will  or  will  not  go  into  effect. 

It  further  appeared  froih  the  evidence  that  votes  were  taken  in 
most  of  the  Wards,  with  the  following  result: — In  Mountain 
Ward  there  were  207  voters,  only  one  hundred  voted,  two  of 
these  recorded  their  votes  against  the  By-law,  no  votes  are  re- 
corded for  it  Whether  the  Returning  Officer  considered  it  was 
necessary  to  record  only  the  votes  of  those  opposed  to  the  Law,  or 
not,  did  not  appear. 

In  Island  Ward,  Mr.  Kerr  was  elected  without  opposition^  and 
no  votes  were  recorded  either  for  or  against  the  By-law ;  there  are 
68  votes  in  the  Ward. 

In  Long  Point  Ward,  91  votes  were  polled  for  Counoihnen,  34 
for  the  By-law,  66  against  it. 

In  Milford  Ward,  Mr.  Clapp  was  returned  by  aoclamatiou,  but 
A  vote  was  taken  on  the  By-Law — 168  for,  and  one  against  it. 

In  Rock  Ward,  89  votes  polled  for  Couaoilmen— 8  for  the  By- 
Law,  81  against  it. 

The  number  of  votes  recorded,  therefore,  in  all  the  Township 

stood.  For  the  By-Law  206 

Against  it 140 


making  a  majority  in  favour  of  the  By-law  of  66  of  the  votes 
polled,  and  two  Wards  without  expressing  any  opinion  for  or 
against,  except  as  to  two  votes  in  onA  Ward  reoord«d  against  the 
By-Uw. 

The  6th  Clause  appears  to  require  that  the  By-Law  shall  be  rar 
tified  by  a  majority  of  the  Freeholders  and  Houaaholders  entitled 
to  vote  in  the  Township.  TIm  concluding  parief  the  next  Bectioa, 
however,  requires  the  Reeve  to  examtne  the  returns  of  snoh  Fell 
as  respects  the  votes  for  and  against  the  proposition,  and  to  give 
publio  notice  of  the  result,  that  the  By-law  will  or  will  aoi  take 
effect,  aooording  as  he  shall  find  there  was  &  minority  for  or 
against  the  proposition. 

It  was  farther  in  evidence  that  not  vntil  the  18th  day  of  Deow 
last,  the  Reeve  gave  notice,  as  required,  that  it  would  go  into  ef- 
fect, and  the  elections  in  the  ensuing  month,  be  held  under  it.**- 
An  attempt  was  made  to  shew  that  he  gave  the  notice  at  a  previeua 
meeting  of  the  Council,  that  the  Law  would  not  go  Into  effset*  but 
that  was  not  established. 

FAinriBLi),  Co.  J. — The  question  for  me  to  decide  U,  is  this 
a  By-Law,  or  is  it  so  imperfect  and  defective  that  I  must  treat  it 
as  a  nullity,  after  it  has  been  accepted  by  the  Township,  and  an 
election  held  under  it  in  which  a  very  large  majority  of  the  voters 
among  whom  was  the  Relator  himself— recorded  their  votes. 

All  the  requirements  of  the  Statute  may  not  have  been  eom- 
plied  with,  and  and  there  may  be  some  irregularity  in  passing  it, 
but  I  think  I  cannot  say,  it  is  a  nullity.  If  it  is  a  By-Law,  I 
have  no  power  to  quash  it,  that  power  rests  with  a  Superior 
Courts  and  even  had  I  the  power,  I  think  I  could  not  exercise  it 
at  the  instance  of  the  Relator,  who  oomes  to  oust  two  of  the  Coun- 
cillors for  whom  he  voted.  On  the  authority  of  the  case  of  the 
Queen  Bx.  Rel.  Rosebank  v.  Parker.  Com.  Pleas  Rep.  2nd  VoL, 
page  16,  where  it  is  decided,  Thnt  the  Court  will  not  set  aside  an 
election  on  the  relation  of  a  party  who  was  coneurred  in  the  elee- 
tion  and  voted  for  the  person  whose  election  he  afterwards  at- 
tempts to  set  aside. 

There  are  something  under  600  votes  in  the '  Township,  I  find 
that  of  these  626  were  polled,  and  the  several  defendants  were 
elected  as  follows: — 

.     Mr.  Clapp, 875 

"    fficks,     292 

"    C&van,    276 

**    Kerr        272 

««    Wright  212votest 

There  were  four  other  Candidates,  via  : — 

Mr.  Dodge,  who  polled 119 

WycoU    162 

Rose,       60 

Clark,      68 

and  Mr.  McLaughlin,  the  Relator,  who  polled  7  votes.  He  voted 
for  Mr.  Cavan  and  Mr.  Kerr,  as  to  those  Candidates,  at  least,  he 
he  cannot  object  to  their  election. 

Looking  also  at  the  200th  and  407th  sections  of  the  Act  of  22 
Yic,  ch.  99,  I  am  inclined  to  think  that  any  irregularity  in  the 
passing  of  the  By-Law  is  cured,  unless  prooeediogs  at  Law  are 
Uken  to  set  it  aside.  (See  notes  to  these  olanses  in  JIarruon*t 
MunieipMl  Manual.) 

Upon  the  best  consideration  I  have  been  able  to  give  the  sub- 
ject, I  shall  hold  the  election  valid. 

As  to  Mr.  Hicks,  who  disclaimed  a  new  election  must  be  held 
to  supply  his  place.     My  Judgment,  therefore,  is  as  follows : — 

Be  it  remembered,  that  on  the  fifteenth  day  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-nine,  at 
the  Court  House,  in  the  Town  of  Picton,  before  David  Lockwood 
Fairfield,  Judge  of  the  County  Court  of  the  County  of  Prince  Ed- 
ward, came  as  well  the  above-named  Relator,  by  Richard  John 
Fitsgerald,  his  Attorney,  as  the  above  named  James  Cavan,  Wil- 
liam Kerr,  and  Edward  W.  Wright,  by  Philip  Low,  their  Attorney ; 
and  service  of  the  Writ  of  Summons,  hereto  annexed,  having  been 
proved  upon  affidavit,  and  upon  the  said  day,  and  upon  another 
day  thereafter,  at  the  Court  House  aforesaid,  having  heard  and 
read  the  statements  and  proofs  of  the  said  Relator  touching  and 
concerning  the  usurpation  by  him,  alleged  against  the  said  John 
G.  Hicks,  James  Cavan,  William  Kerr,  and  Edward  W.  Wright, 
off  the  ofiloev  of  MoniQipal  CeunoUtom  ia  and  for  the  Township  of 
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Marysborgfa,  in  the  said  Writ  of  Bommons  mentioned,  and  the 
eleotioa  of  the  said  Rabert  MoLanghlin  to  the  said  office  of  Muni- 
cipal Coaacillor  for  Book  Ward^  in  the  said  Township  of  Marys- 
burgh,  and  the  answers  and  proofs  of  the  said  James  Cavan,. 
William  Kerr,  and  Edward  W.  Wright.  And  the  said  John  &. 
Hicks  having  disclaimed  the  said  office,  and  all  defence  of  any 
right  te  the  same.  And  having  heard  the  said  parties  by  their 
Connaelt  and  upon  due  consideration  of  all  and  singular  the  pre* 
mtsest  and  the  relation  and  proofk  of  the  said  Relator,  and  the 
answers  and  proofs  of  the  said  James  Cavan,  William  Kerr  and 
Edward  W.  Wright  bang  seen  and  fully  understood.  I  do  con- 
sider and  adjudge  that  the  said  office  of  Munieipal  Councillor  of 
and  for  the  Township  of  Marysburgfa,  severally  claimed  by  them, 
the  said  James  Cavan,  WtUtam  Kerr,  and  Edward  W.  Wright,  be 
allowed  and  adjudged  to  them,  and  that  they  do  recover  against 
the  said  Robert  McLaughlin,  the  Relator,  their  oosts  by  them 
respectively  laid  out  and  expended  in  defending  themselves  in  this 
behalf,  to  be  taxed  in  the  said  Court 

Second, -^I  do  ac^udge  and  determine  that  the  sud  Robert  Mc- 
Laughlin do  not  in  any  manner  oonoem  himself  in  or  about  the 
said  office  of  Municipal  Councillor  for  Rook  Ward,  in  the  said 
Township,  but  that  he  be  abeolutely  forejudged  f^om  using  or  ex- 
ercising the  same  under  pretence  ef  the  said  election  in  the  said 
Rock  Ward. 

Third.— I  do  adjudge  and  order  that  a  Writ  of  election  shall 
issue  fbr  a  new  eiection  to  elect  one  Municipal  Cooncillor  for  the 
said  Township,  in  the  place  and  stead  of  the  said  John  Q.  Hicks, 
who  has  disclaimed  the  said  office. 

Ail  whioh  the  said  Writ  of  Summons,  and  the  said  Judgment 
and  the  statement  and  answers,  and  the  eridenee  of  the  said  Re- 
later,  and  the  said  diselaimer  of  the  said  John  O.  Hicks,  and  the 
said  James  Cavan,  William  Kerr  and  Edward  W.  Wright,  and  all 
other  things  had  before  me  couching  the  same,  I  do  hereby  certify 
and  return  into  the  said  Court,  according  to  Uie  form  of  the  Sta- 
tute in  tliatcase  made  and  provided. 

D.  L.  FAiansLD,  Judge  County  Court, 

County  of  Prince  Edward. 

Dated  this  2%tk  day  of  Feb.  1859. 


DeiiALD  McKat  y.  Qborgi  BaowN. 

Municipal  kK»-'Di9iiiiatifioaUan^lnnfctepmr, 

A  Bian  nifty  be  an  innkeeper  thon^  he  take  out  a  lleenae  in  the  name  of  another* 
and  If  he  fraadulentljr  i«  dlsqualTlled  to  be  a  MankHpal  OouociUor. 

(Before  His  Honour  Jndge  Mackeulse.) 

A  writ  of  summons  in  the  nature  of  a  quo  warranto  was  issued 
in  this  cause  on  the  15th  day  of  January  last,  calling  upon  the 
defendant  to  answer  and  show  by  what  authority  he  claimed  to 
exercise  and  enjty  the  office  of  Councilman  for  Saint  Lawrence 
Ward,  in  the  City  of  Kingston. 

The  relator  in  his  statement  set  out  three  distinct  grounds  of 
objection  against  the  return  and  election  of  the  defendant  as 
Councilman  for  St.  Lawrence  Ward.  The  three  grounds  substan- 
tially amounted  to  one  objection,  namely,  that  the  defendant  was 
an  Innkeeper,  and  consequently  disqualified  to  be  a  member  of 
the  Municipal  Corporation  of  the  City  of  Kingston  under  the  73rd 
section  of  the  Upper  Canada  Municipal  Corporations  Act  of  1858, 
22  Victoria,  chapter  89. 

The  defendant  denied  that*  he  was  an  Innkeeper  as  alleged  by 
the  relator. 

Hamilton  for  relator. 
Afftuw^  for  defendant 

Mackimub,  Judge  Co. — An  Innkeeper  means  a  man  who  keeps 
a  public-house  for  tbe  lodging  and  entertainment  of  travellers  and 
guests.  The  keeping  of  an  Inn  is  not  a  franchise,  but  a  lawful 
trade  when  it  is  not  exercised  to  the  prejudice  of  the  public  good, 
and  therefore  at  common  law  there  was  no  need  of  any  license  or 
allowance  for  such  houses.  The  modem  transmutation  of  those 
houses  into  groggeries  and  drinking  shops  is  a  vile  innovation  on 
the  common  law  understanding  of  an  Inn  or  Hotel.  A  person  who 
exercises  the  calling  of  an  innkeeper,  or  who  carries  on  the  trade 
or  business  of  Tavern-keeper,  whether  the  license  to  keep  the  Inn 
be  taken  out  in  his  own  name  or  that  of  a  friend  for  him,  is  dis- 
qualified to  be  elected  a  member  of  the  Council  of  tiie  Municipal 


Corporation  of  the  City  of  Kingston,  under  tbe  78rd  secUon  of 
the  Upper  Canada  Municipal  Corporations  Act  of  1858.  A  person 
may  be  an  Innkeeper  within  the  meaning  of  that  section,  who  has 
not  taken  out  a  license  in  his  own  name  to  keep  an  Inn.  And  a 
person  may  take  out  a  license  to  keep  an  Inn,  and  still  may  not  be 
an  Innkeeper  within  its  meaning.  It  is  not  the  taking  out  of  the 
license  that  causes  the  disqualification,  but  the  exercise  and  the 
carrying  on  of  the  calling  or  trade  of  an  Innkeeper.  A  different 
interpretatioB  of  the  law  would  enable  all  the  Innkeepers  in  the 
country  to  evade  the  disqualification  imposed  by  the  statute  upon 
them  by  taking  out  the  license  in  the  name  of  some  friend  or  rela- 
tive. The  question  to  be  decided  in  the  present  case  is  not  whether 
the  defendant  George  Brown  took  out  a  license  to  keep  an  Inn ; 
but  whether  he  oarried  on  and  exercieed  the  trade  or  calling  of  an 
Innkeeper  on  the  4th  day  of  January  last,  when  he  was  elected 
Councilman  for  Bt.  Lawrence  Ward.  The  evidence  laid  before  me 
in  the  present  case  discloses  a  very  curious  history.  It  sppears 
that  the  defsndant  Qeorge  Brown  was  in  the  beginning  of  last 
year,  1858^  the  owner  and  occupant  of  a  certain  house  and  prem- 
ises on  the  comer  of  Princess  and  Barrie  streets,  in  the  City  of 
Kingston,  wherein  he  carried  on  the  business  of  an  Innkeeper  and 
Grocer ;  in  a  corner  room  of  the  building,  groceries  were  sold  on 
one  side  and  liquors  from  a  bar  on  the  other  side  of  the  room.  At 
this  time  one  John  Newman,  a  brother-in-law  of  the  defendant,  a 
young  man,  was  living  in  the  house.  In  the  month  of  February, 
1858,  a  short  time  before  the  day  pointed  out  by  law  for  the  issu- 
ing of  licenses,  an  understanding  was  arrived  at  between  the  de- 
fendant and  John  Newman  that  the  license  for  1858  should  come 
out  in  Newman's  name.  Newman  offered  a  dollar  a  day  for  the 
bar,  but  defendant  refigued  that  sura,  thinking  it  was  worth  two 
dollars  n  day.  The  defendant  howeter  stated  that  they  would 
afterwards  agree  as  to  terms.  The  license  however  was  not  taken 
out  on  the  Ist  March,  1858,  as  required  by  law,  still  the  business 
of  the  Inn  went  on  as  usual.  On  the  17th  March  John  Newman 
married  a  young  woman  who  had  been  boarding  for  some  time  be- 
fore in  defendant's  house.  Newman  and  his  young  wife  continued 
to  board  in  the  house  afterwards,  not  as  master  and  mistress,  but 
as  lodgers^  until  the  latter  end  of  April,  when  owing  to  some  dif- 
ference between  Newman's  wife  and  the  defendant's  wife,  Newman 
and  his  wife  left  defendant's  house  and  took  up  their  residence  on 
Sydenham  Street,  in  a  house  taken  by  Newman  for  that  purpose. 
Newman  continued  to  reside  on  Sydenham  Street  until  July  or 
August  following,  working  at  his  trade  of  Carpenter  during  this 
time.  In  July  or  August  he,  with  his  wife,  commenced  to  keep  a 
Saloon  on  King  Street,  ia  Kingston,  where  he,  Newman,  has  con- 
tinued to  reside  since,  up  to  the  present  time.  Newman's  wifb 
never  entered  the  defendant's  house  after  she  had  left  it  in  April^ 
and  Newman  himself  but  seldom.  His  wife  paid  for  her  board  to 
defendant  after  her  marriage,  the  same  as  she  did  before  it.  The 
license  was  not  taken  out  until  the  15th  May,  1858,  several  weeks 
after  Newman  took  up  his  residence  on  Sydenham  Street.  The 
license  was  paid  fbr  by  an  order  of  the  defendant  upon  the  City 
Chamberlain,  in  favour  of  John  Newman,  it  appearing  that  the 
defendant  had  funds  in  the  hands  pf  the  Chamberlain,  and  it  is 
alleged  that  the  defendant  Brown  was  indebted  to  Newman.  The 
receipt  for  the  license  money  runs  thus :  *  Received  from  Mr.  J. 
Newman,  Thirty-eight  dollars  for  T.  License  for  the  year  1858. 
Settled  by  George  Brown's  act,  per  order. 

Wm.  Ahquh,  per  R.  A.' 
After  the  license  had  been  taken  out,  and  indeed  before,  New- 
man had  no  more  to  do  with  the  keeping  and  conducting  of  the 
Inn  in  question  than  any  other  citixen  of  Kingston  had.  The  de- 
fendant and  his  wife  continued  to  keep  the  Inn  during  tbe  year 
1858.  The  fbllowing  advertisement  appeared  in  some  of  the  £ng^ 
ston  newspapers  ia  the  month  of  December,  1868 : — 

Prkkisks  to  Rkkt, — For  one  or  three  years,  optional  with  tbe 
tenant,  those  convenient  premises  on  the  South-west  comer  of 
Princess  and  Barrie  Streets,  recently  occupied  by  John  Newmsn, 
as  a  Tavern  and  Grocery  Store.  The  owner  being  about  to  enter 
into  the  lumber  businees,  will  give  advantageous  terms  to  a  good 
tenant. 

*  For  particulars  apply  to 

'QlOBOB  Bsowv. 
<  Kingston,  Dee.  10th,  1858.' 
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On  the  dUt  daj  of  December,  the  defendant  made  a  lease  of  the 
premises  in  qaestion  for  one  year,  to  one  Samnel  Mason,  at  a  rent 
of  800  dollars  a  year,  payable  quarterly. 

Ooe  DftTid  Drttry,.wbo  was  bar^keeper  for  Brown,  is  now  alleged 
to  be  bar-keeper  to  Mason.  Dmry  produoed  a  book  in  which  it 
is  alleged  an  acconnt  against  Brown  was  kept,  baton  being  press- 
ed, Drary  admitted  the  book  had  been  made  np  that  morning  after 
be  was  served  with  a  subpoena  to  produce  Mason's  book. 

Those  who  ha?e  known  Mason  formerly  represent  him  as  a  man 
of  good  character,  and  to  all  appearances  a  poor  msn,  a  sea-faring 
man.  Mason  states  that  the  defendant  and  his  family  reside  with 
him  for  a  certain  period  until  an  adjoining  house  of  defendant 
shall  be  completed. 

1  am  clearly  of  opinion  that  John  Newman  if  as  nerer  the  Inn- 
keeper of  the  premises  in  qaestion.  On  the  other  hand,  according 
to  the  CTidence,  the  def«fndant  Brown,  was  to  all  intents  and  par^ 
poses  the  Innkeeper,  at  all  cTcnts  np-to  the  time  of  his  alleged 
selling  out  to  Samuel  Mason,  on  the  81st  of  December  last  The 
right  of  the  defendant  to  hold  the  seat  rests  entirely  on  the  charac- 
ter and  legal  effect  of  the  alleged  lease  of  the  premises,  the  sale  of 
the  goods,  and  the  transfer  of  the  license  to  Samuel  Mason.  If 
the  transaction  with  Mason  was  a  colorable  one,  a  mere  sham, 
there  is  an  end  of  the  matter;  if  it  was  a  bona  fide,  real  transac- 
tion, still  a  question  of  law  arises  on  the  e?idence  whether  Brown 
or  Mason  should  be  treated  as  the  landlord  or  innkeeper  on 
the  4th  day  of  January  last,  the  day  of  the  election.  So  far  as 
the  bona  fides  of  the  transaction  with  Mason  is  concerned,  the  e?i- 
dence  discloses  a  state  of  things  strongly  in  appearance  against 
the  defendant.  The  lapse  of  time  has  dsTeloped  the  true  charac- 
ter of  the  defendant's  dealings  with  Newman.  They  ha?e  turned 
out  to  be  mere  pretences,  un*realities.  This  itself  is  well  calcula- 
ted to  invest  with  suspcion  the  subsequent  doings  of  the  defendant 
and  Mason  in  this  matter.  The  initiatory  step  to  the  transactions 
between  the  defendant  and  Mason  was  the  ad?ertisement  in  the 
public  prints,  on  the  lOth  day  of  December  last,  o?er  the  signature 
of  the  defendant  This  adTortisement  tells  against  the  defendant 
in  several  respects.  In  the  first  place,  it  does  not  altogether  con- 
vey a  truthful  statement  of  facts.  Secondly,  it  was  published 
about  three  weeks  before  the  election.  The  ad?ertisement  runs 
thus :  *  Premises  to  rent,  for  one  or  three  years,  &c.,  those  conve- 
nient premises,  &c.,  recently  occupied  by  John  Newman  as  a 
Tavern  and  Grocery  Store. '^There  is  not  a  word  of  truth  in  this 
part  of  the  advertisement  Tbe  premises  were  never  occupied 
by  John  Newman  as  a  Tavern,  and  certainly  not  as  a  Grocery 
Store.  Newman  and  his  wife,  who  were  mere  iodgers  in  defend- 
ant's house,  left  it  so  far  back  as  the  month  of  April.  Was  the 
defendant  acting  in  good  faith  when  he  published  to  the  world 
over  his  signature  three  weeks  before  the  election,  that  the  premises 
were  recently  occupied  by  John  Newman  T  The  inference  is  al- 
most irresistible  that  he  was  not  acting  in  good  faith  The  in- 
ference is  almost  irresistible  that  this  advertisement  was  a  well 
considered  commencement  of  a  plausible  contrivance  to  evade 
the  disqualifying  provisions  of  the  new  Election  Law  in  reference 
to  Inokeepers.  The  receipt  of  Newman  to  Mason,  filed  by  the 
defendact  as  a  part  of  his  case,  is  equally  insincere.  Newman 
thereby  professes  for  £5  to  relinquish  all  claims  of  profits  arising 
from  the  sale  of  liquors  at  the  bar  in  grocery  store  formerly  occu- 
pied by  him.  Newman  had  no  more  claim  in  this  respect  than  the 
relator  McKay  had,  and  the  defendant  knew  it  well.  The  defend- 
ant. Brown,  gave  the  order  on  the  Chamberlain  to  pay  for  the  li- 
cense issued  in  Newman's  name  he  gave  a  £5  cheque  to  pay  for  the 
transfer  from  Newman  to  Mason. — They  both  say  however  that  the 
defendant  was  owing  them  money.  The  defendant  is  is  to  pay 
Colonel  Jackson  his  £6  lOs.  Accordiug  to  the  evidence,  strange 
as  it  may  appear,  neither  Newman  nor  Mason  ever  expended  one 
six  pence  in  reference  to  those  questionable  transacticis,  all  was 
paid  by  defendant  The  sale  of  goods  of  the  value  of  800  dollars ; 
the  leasing  of  premises  in  which  a  flourishing  business  was  carried 
on,  for  300  dollars  a  year  to  a  sea-faring-man  of  limited  means  on 
a  long  credit  without  any  security  whatever,  and  without  one  six- 
pence being  paid  on  account  msy  be  a  real  transaction,  but  is  so 
contrary  to  the  experience  of  mankind  and  to  the  principles  on 
which  men  in  their  senses  act  in  such  cases  as  to  render  faith  or 
belief  in  their  reality  almost  impossible.    Aocordiag  to  the  Pro- 


vincial statute  20th  Victoria,  chap.  8,  sec.  2,  erery  sale  of  goods 
which  shall  not  be  accompanied  by  an  immediate  delivery  and  fol- 
lowed by  an  actual  and  continued  change  of  posseeston  of  the  goods 
must  be  in  writing,  aoeompanied  by  vinous  forms.  The  provis- 
ions of  this  Act  are  only  an  enlargement  of  common  law  prioo- 
ples.  In  the  case  of  Wordal  t.  Smith,  1  Camp.  882.  it  wae  decided 
that  an  assignment  or  sale  of  personal  property  is  void  as  against 
creditors  unless  there  be  a  complete  change  of  posaession,  and  that 
it  was  not  enough  too  keep  possession  Jointly  with  the  assignor. 
The  case  is  very  like  the  one  now  under  consideration.  Loid  £1- 
lenborough,  C.  J.,  said,  '  there  must  be  a  bona  fids  substsntial 
change  of  possession.  It  is  a  mere  mockery  to  put  in  another  per- 
son to  take  possession  Jointly  with  the  former  owner  of  the  goods. 
A  concurrent  possession  with  the  assignor  is  colourable,  there  must 
be  an  exclusive  possession  under  the  assignment,  or  it  is  fraudulent 
aad  void  as  against  creditors.'  In  the  present  case  I  think  it  is 
clear  law  that  the  goods  in  question  would  be  liable  under  the 
statute  and  at  common  law  to  be  seized  and  sold  as  the  goods  of  the 
defendant  by  his  creditors  so  long  as  he  continues  in  posseesion  of 
the  premises  alone  or  jointly  with  Mason.  So  long  as  this  poese^ 
sion  continne  the  transaction  is  invested  with  a  badge  of  fraud 
Twyn's  case  is  a  leading  authority,  and  contains  valuable  princi- 
ples upon  the  subject  of  sales  which  are  not  followed  by  an  imme- 
diate actual  and  continued  change  of  possession.  The  assignment 
there  was  held  void  because  the  assignor  continued  in  the  poeses- 
sion  of  the  goods  assigned ;  I  would  refer  to  the  case  of  Armstrong 
V.  Moodisy  6  U.  C.  B.  R.  O.  S.  688,  and  the  case  of  HwUtr 
V.  Corbett,  Sheriff,  7  U.  C.  B.  R.  76,  for  an  expomtion  of  the 
law  as  respects  creditors,  when  an  assignor  remains  in  pos- 
session of  the  goods  sold  or  assigned,  and  to  the  case  of  Dos 
Roy  V.  HamUton,  4  U,  C.  B.  R.  0.  S.  410  as  it  respects  creditors, 
when  a  debtor  continues  in  possession  of  lands  conveyed  by 
him — when  a  debtor  remains  in  possession  of  lands  conveyed  by 
him— a  seller  in  possession  of  goods  sold  by  him — a  lessor  in 
premises  demised  by  him  the  law  oonstroes  such  after-possession 
as  a  badge  of  fraud  sufficient  to  render  the  transaction  null  and 
void  when  creditors  come  in  to  dispute  their  validity.  It  may  be 
urged  in  the  present  case  that  the  statute  and  the  cases  eited  refer 
only  to  creditors  and  subsequent  purchasers  for  a  valuable  consid- 
eration. It  is  true  enough  that  the  statute  only  extends  its  pro- 
tection to  creditors  and  such  purchasers.  But  thS  principles  em- 
bodied in  the  statute,  and  the  rules  deduced  fh>m  the  adjudged 
cases  are  applicable  to  cases  like  the  present.  Although  the  re- 
lator does  not  come  to  dispute  legality  of  the  transactions  between 
Mason  anc)  the  defendant  as  a  creditor ;  still  he  comes  to  dispute 
them  as  a  third  party  who  has  rights  by  law  as  binding  as  the 
rights  of  creditors.  In  disposing  of  this  case  and  in  pronouncing 
upon  the  character  of  the  transactions  between  the  defendant  and 
Mascn,  I  am  bound  to  examine  the  rules  of  law  i^ich  had  been 
laid  down  by  the  Courts  in  cases  where  creditors  have  come  in  to 
dispute  the  validity  of  transactions  similar  to  the  present,  and  to 
apply  them  so  far  as  they  can  be  applied.  Now  if  the  relator  had 
come  in  as  a  creditor  of  the  defendant  to  impeach  the  genuineness 
of  the  transactions  between  him  and  Mason,  the  law  would  at  once 
pronounce  against  Mason  and  declare  the  transactions  void  by 
reason  of  the  possession  of  the  premises  continuing  in  the  defendant 
and  no  apparent  change  of  possession  of  the  go<^s  having  taken 
place.  Had  the  defendsnt  evacuated  the  premises  immediately 
after  the  alleged  lease  of  the  premises,  and  the  alleged  sale  of 
goods  to  Mason,  the  transaction  would  be  very  different  in  the  eye 
of  the  law,  from  what  is  by  his  remaining  in  poosespion.  I  do  not 
feel  myself  at  liberty  to  make  a  less  stringent  application  of  the 
rules  of  law  in  this  case  of  a  relator  coming  in  to  question  the  re- 
ality of  the  transaction  that  I  would  if  a  creditor  had  been  the  im- 
peaching party.  The  character  of  the  transaction  from  beginning 
to  the  end  is  invested  with  suspicion  and  clothed  in  doubt  and  im- 
probability. The  license  was  not  transfierred  until  26th  January. 
Taking  all  in  connexion  with  the  fact  that  the  defendant  with  his 
family,  after  the  making  of  the  alleged  lease,  and  the  effecting  of 
alleged  sale  of  the  goods,  has  continued  in  the  possession  of  the 
premises  demised,  and  in  which  the  Inn  is  kept  and  in  which  the 
goods  are  contained  up  to  the  present  time  in  .the  same  manner  as 
he  did  before  the  alleged  sale  and  demise,  the  law  must  pronounce 
the  alleged  demise  of  the  premises  and  the  alleged  sale  of  the 


1859.] 


LAW    JOURNAL 


93 


goods  as  colourable  and  not  real,  and  hold  the  defendant  who  oc- 
cupied the  premises  of  the  Inn  with  his  family  long  before  the  4th 
of  January — on  the  fourth  of  January  and  after  it,  as  the  real- 
laudord  and  keeper  of  the  Inn.  Being  at  the  eye  of  the  law  then 
an  Innkeeper  on  that  day,  he  was  disqualified  to  be  elected  Coun- 
oilman  for  St  Lawrence  Ward,  and  now  must  be  removed.  My 
jndgpmeot  therefore  is,  and  I  adjudge,  determine  and  order  that  the 
defendant,  George  Brown,  be  removed  from  the  office  of  Council- 
man for  St.  Lawrence  Ward  in  the  City  of  Kingston,  and  that  the 
Municipal  Corporation  of  the  City  of  Kingston  shall  without  de- 
lay cause  another  election  to  be  held  for  Saint  Lawrence  Ward,  to 
elect  another  Councilman  in  place  of  George  Brown,  removed,  and 
I  further  adjudge  and  order  that  the  defendant  pay  the  relator  hie 
proper  costs  and  charges. 
Judgment  for  the  relator  with  costs. 


DIVISION   COURTS. 


Before  Hla  Honor  JusaK  Huobxs,  Judge  of  the  Coanty  of  Elgin. 


Lamont  V,  Thi  School  Trustiss  or  Skction  No.  8,  Aldbobo*. 

A  School  Ttostee  cannot,  even  by  the  oonaent  of  his  oo-Tnurtees,  he  a  eontractor 

for  the  bollding  of  a  Bchool-honae. 

The  plaintiff  had  been  a  trustee  of  this  school  corporation; 
whilst  in  office  had  contracted  with  his  co-trustees  for  the  building 
of  a  school-house  for  the  section,  which  he  erected,  and  for  which 
he  was  partially  paid.  However,  a  balance  was  left  due  to  him 
upon  the  contract  price,  before  the  annual  election,  when  he 
retired.  He  brought  this  action  for  that  balance,  but  was  non- 
suited at  the  trial  on  the  ground  that  it  is  contrary  to  law  and 
public  policy  for  a  trustee  to  make  a  profit  out  of  his  trust 

The  plaintiff  subsequently  applied  to  set  aside,  and  for  a  new 
trial,  because  he  had  <* appealed"  the  matter  to  the  Chief  Super- 
intendent of  Education,  and  produced  the  following  letter  from 
that  functionary  as  his  authority  for  the  application : 

*'  (No.  8432.   Z.)  «  Department  of  Public  Instruction, 

«  Education  Office,  Toronto,  Nov.  29,  1868. 
''  Sir,^I  have  the  honor  to  state,  in  reply  to  your  letter  of  the 
28rd  instant,  that  there  is  no  provision  in  the  law  against  a  trus- 
tee taking  a  contract  to  build  a  school-house,  any  more  than  against 
a  trustee  acting  as  collector,  provided  his  two  colleagues  agree  to 
it.  A  warrant,  signed  by  a  majority  of  the  trustees,  and  attested 
by  the  corporate  seal,  is  valid  authority  for  collecting  of  rates  for 
payment  of  such  contract,  as  well  as  for  any  other  funds  required 
by  the  school  corporation  for  school  purposes. 

**  I  have  the  honor  to  be,  Sir,  your  obedient  servant, 

«E.  Rtsrsoh.*' 

Hughes,  J.,  In  answering  this  application,  gave  in  effect  the 
following  judgment: 

I  altogether  dissent  from  the  view  taken  by  the  Chief  Superin- 
tendent of  Education.  It  matters  not  whether  the  co-trustees 
agreed  to  the  contract  or  not,  or  whether  it  was  under  seal  or  not. 
A  trustee  may,  it  is  true,  act  as  a  collector,  by  the  appointment  of 
the  other  trustees ;  but  that  is  by  express  enactment  provided  for, 
and  is  an  exceptional  case.  The  rule,  however,  that  a  trustee  is 
not  to  be  allowed  to  make  a  profit  of  his  trust,  in  other  respects, 
remains  aait  stood  before  the  exception  was  made.  It  is  b^sed  on 
a  rule  of  human  nature,  that  **  no  person  having  a  duty  to  perform 
•hall  be  allowed  to  place  himself  in  a  situation  in  which  his  interest 
and  his  duty  may  conflict."  Lord  Cranworth,  in  JSroughton  v. 
JBroughUm,  81  English  Rep.  590,  says :  **  The  rule  is  based  upon  a 
rule  of  human  nature,  that  no  person  having  a  duty  to  perform 
shall  be  allowed  to  place  himself  in  a  situation  in  which  his  interest 
and  bis  duty  may  conflict ;  and  such  is  the  case  where  a  trustee, 
though  he  might  emplov  others  to  do  certain  things,  and  pay  them 
out  of  the  trust  fund,  does  them  himself,  and  takes  payment  from 
the  trust  fund.  The.good  sense  of  the  rule  is  obvious,  because  it 
is  one  of  the  important  duties  of  a  trustee,  placed  in  a  fiduciary 
character,  to  take  care  that  no  improper  charges  are  made  for  the 
performance  of  the  business."  And  again:  "It  is  an  obvious 
corallary  flowing  from  the  role,  that  no  person  from  whom  fiduoiaxy 


duties  are  expected,  shall  be  enabled  to  make  a  profit  of  the  trust 
by  employing  himself."  Then  the  same  learned  Chancellor,  in 
answering  the  argument  that  there  is  a  distinction  to  be  made 
between  the  case  of  a  person  who  acts  as  one  of  several  trustees, 
and  that  of  one  who  acts  alone,  says:  **  I  have  never  comprehended 
the  distinction.  It  may  indeed  be  a  case  in  which  there  may  be 
less  danger  to  apprehend  ;  but  that  is  only  a  question  of  degree, 
and  not  of  principle ;  for  it  is  dear  that  where  a  testator  appoints 
three  or  four  trustees,  it  is  the  duty  of  every  one  of  them  to  see 
that  no  improper  charges  are  made  against  the  trust  fund.  When, 
therefore,  one  of  them  is  put  in  a  situation  to  perform  duties  for 
which  he  is  to  be  paid,  there  is  one  less  person  than  the  testator 
intended,  to  see  that  no  improper  charges  are  made  against  the 
trust  fund."  So  here,  when  the  trustee  of  a  school  corporation 
wishes  to  take  upon  himself  the  position  of  a  contractor  for  any 
work  or  service  connected  with  the  objects  of  the  trust,  he  ought 
first  to  get  rid  of  his  fiduciary  character,  and  resign  the  trust,  or 
he  should  altogether  decline  having  any  private  or  personal  interest 
in  the  funds  of  the  corporation.  When  the  inhabitants  of  a  school 
section  appoint  several  trustees  to  watch  their  interests  and 
husband  and  dispose  of  their  funds,  they  naturally  expect  that  all 
personal  considerations  and  interests  are  laid  aside  by  the  trustees 
for  the  time  being  at  least,  and  that  a  single  eye  is  kept  by  them 
to  the  common  interest  of  the  section ;  and  if  one  of  them  takes  a 
personal  or  private  interest,  independent  of  the  common  good,  and 
undertakes  duties  for  which  he  is  to  be  paid,  there  will  be  that 
one  person  less  thiin  the  inhabitants  intended  to  see  after  their 
interests  —  to  see  that  contracts  are  duly  performed,  supplies 
furnished,  and  money  not  unnecessarily  squandered.  It  is  too 
common  in  the  present  day  for  municipal  officers,  school  trustees, 
and  other  public  fiinctionaries,  to  misunderstand  their  position 
with  regard  to  their  public  trusts;  and  the  letter  of  the  Chief 
Superintendent  of  Education  will  certainly  not  have  a  tendency  to 
discourage  the  practice,  but  the  opposite. 

New  trial  refused. 


GENERAL    CORRESPONDENCE. 

SchoolJLaio — Ibvmships — QuaUfication of  Voters. 

TO  THX  EDITORS  OF  THE  LAW  JOUENAL. 

Derry  West,  March  2nd.,  1859. 
Gektlexbk. — The  freeholders  and  householders  of  our 
school  section  are  at  a  loss  to  know,  whether  the  qualification 
required  for  voters  under  the  7th  section  of  the  13th  and  14th 
Yio.,  eh.  48,  or  the  qualification  under  the  3rd.  section  of  the 
16th  Vic,  eh.  185,  is  at  present  the  law  of  the  land;  or 
whether  the  qnalification  under  the  16th  Vic,  sec.  3,  eh.  185, 
is  applicable  to  all  schools  both  in  cities,  and  towns,  and 
townships,  oi%whether  there  is  a  qualification  for  cities  and 
towns,  ivnd  a  separate  qualification  for  townships  and  school 
sections. 

At  a  special  school  meeting  held  in  our  school  section  a  few 
days  ago,  the  chairman  decided  that  the  qualification  under 
the  3rd  section  of  the  16th  Vic,  was  applicable  to  school 
sections  as  well  as  cities  and  town8--'he  then  rested  his  deci- 
sion on  the  26th  and  27th  sections  of  the  16th  Vic,  oh.  185, 
-^where  you  will  see  that  sach  of  the  provisions  of  the  Upper 
Canada  School  Act  of  1850  as  are  contrary  to  the  provisions 
of  this  act  "  shall  be  and  are  hereby  repealed,"  and  also  **  the 
provieions  of  this  act  shall  apply  to  school  affairs  and  to  all 
persons  referred  to  in  the  said  provisions." 

Gentlemen,  yonr  view  en  the  above  will  set  at  rest  a  good 
deal  of  dbsatisfaction  which  now  prevails  in  our  school  section. 

I  remain,  &o.,  J.  T. 
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[The  ICth.  Vic,  ch.  185,  sec.  3  does  not,  we  think,  apply  to 
towoships.  As  to  townships  the  13th  and  14th  Yio.,  cb.  48, 
seo.  7,  appears  to  be  still  in  force. — fins.  L.  J.] 


lb  (he  Editors  of  tJie  Law  Journal, 

GuKK'S  OrnCB,   SnNCBRTILLI, 

28th  Maroh,  1859. 
GiNTLBVEN, — Please  answer  the  following  questions  throngh 
year  valuable  Journal. 

1.  A.  enters  into  oontraot  with  the  Coondl  of  the  Munioi- 
pality  of  the  Township  of  Edwardsburgh  to  build  a  town  hall, 
for  the  faithful  fulfilment  of  said  contract  A.  is  required  to 
g^ve  bonds  with  two  sureties.  B.  signs  said  bonds  and  be- 
comes one  of  A.'s  sureties,  and  is  afterwards  elected  a  Oonn- 
oillor  in  the  Township  of  Edwardsburgh.  Is  B.  disqualified 
under  the  statute,  although  he  has  no  interest  in  the  oontract? 

2.  In  a  township  dirided  into  wards,  can  the  same  indiTi* 
dual  be  nominated  and  receive  rotes  for  election  as  a  Coun- 
cillor in  more  wards  than  one ;  if  so,  doth  his  election  depend 
upon  him  receiving  the  highest  number  of  votes  in  aay  one 
of  the  wards,  or  upon  the  collective  number  of  votes  in  all  the 
wards  which  he  may  have  contested  T 

Thos.  BoMRSOir,  Ibwn  derk. 


[1.    We  think  B.  disqualified. 

2,  The  right  of  a  councillor  to  sit  in  a  council  of  a  town- 
ship divided  into  wards,  must  be  in  respect  of  the  votes  of 
some  one  ward  and  not  of  several  wards.  If  elected  for  more 
wards  than  one»  he  must  elect  to  set  for  one  in  particular.^ 
Ens.  L.  J.] 

lb  the  EdUote  of  the  Law  JowmaL 

Fort  Erik,  C.  W.,  30th  March,  1859. 

Djbar  Sirs, — ^Will  you  be  pleased  to  give  your  opinion, 
through  the  Law  Journal,  on  the  following  case,  tried  before 
Judge  Price. 

Under  the  11th  section  of  the  Assessment  Law  of  1853, 
A.B.  was  assessed,  in  1858,  for  $2,400  income,  as  chief  engi- 
neer on  the  Buffalo  and  Lake  Huron  Railway.  He  had  a  per^ 
manent  office  in  the  village,  at  which  he  attended  daily,  with 
several  assistants  employed  under  him.  Was  not  assessed  in 
any  other  municipality,  but  resided  in  Buffalo,  State  of  New 
York.  The  only  plea  set  up  at  the  trial,  was  Residence  in  a 
foreign  country;  and  a  verdict  was  rendered  for  defendant 

Without  giving  my  name,  will  you  notice  this  case  in  your 
next  issue. 

Situated  as  we  are,  near  BuffMo,  other  oases  may  arise  of  a 
similar  kind,  and  it  would  be  desirable  for  the  interest  of  this 
municipality  to  know  how  far  persons  situated  as  above 
stated  are  liable  to  be  assessed,  in  your  opinion. 

You  will  find  enclosed  $5,  to  pay  for  my  last  year's  sab- 

scripHon. 

Yours  tnily, 

A  SVBSCRIMS. 


[We  incline  to  the  opinion  in  the  case  submitted,  that  A.B. 
was  rightfully  assessed  on  his  income.  His  residence  abroad 
does  not,  we  think,  free  him  from  liability  to  assessment. — 
Eoa.  lu  J.] 


MONTHLY     REPERTORY. 


COMMON  LAW. 


EX. 


Mai/  27.  Nov,  19. 


Vauqhav  v.  The  Taff  Valr  Railway  Compaky. 


MaUwojf  CompoKif-^NtgUgmeO'-'l^  Oeo,  IlL  eep.  78,  tie.  84 ; 

8^9  Vie.  cap  20,  eee.  85. 

Some  combustible  grass  adjoinlog  a  railway  wa»  set  fire  to  by  a 
loeomotive  engioe  which  was  passing,  and  caused  the  destruetion 
of  plaintitTs  wood.  The  Railway  Company-  to  whom  the  engine 
belonged  had  adopted  every  praetioable  means  to  avoid  the  danger ; 
and  moreover,  it  did  not  appear  from  the  evidence  whether  the 
coal  fell  on  that  portion  of  the  grass  which  grew  on  the  railway, 
or  that  portion  which  grew  on  the  soil  of  the  plaintiff. 

Aid,  that  the  Rulway  Company  wwe  liable  for  the  damage ; 
and  that  they  were  not  protected  either  by  14  Geo.  111.  cap.  78, 
seo.  88,  or  by  8  &  9  Vic.  cap.  20,  sec.  6. 

The  declaration  in  this  case  contained  two  counts,  for  negligence 
and  for  tiirowing  hot  coals  on  the  defendants'  embankment,  know- 
ing that  the  grass  thereon  was  combustible.  As  the  jury  were 
charged  strongly  in  fkronr  of  the  plaintiff,  the  Court  In  delivering 
judgment  asks  was  the  evidence  su^  as  to  warrant  the  opinion  of 
the  learned  judge,  and  answers  in  the  affirmative.  As  here  un- 
doubtedly there  was  the  use  of  an  instrument  likely  to  produce 
damage  and  producing  it,  which,  according  to  the  general  rule, 
would  make  the  defendants  liable.  But  two  answers  were  snggee* 
ted :  first,  that  if  the  fire  originated  on  their  own  land  they  were 
preteoted  by  14  Oeo.  III.  cap.  78,  seo.  84.  But  the  Court  were 
of  opinion  that  that  Statute  doee  not  apply  when  the  fire  origina- 
ted in  the  use  of  a  dangerous  instrument,  knowingly  used  by  the 
owners  of  the  land  on  which  the  fire  breaks  out  The  next  answer 
was  that  the  Railway  Clauses  Act,  8  Yic,  cap.  20,  afforded 
a  defenee  to  this,  whieh  was  negatived  on  the  ground  of  there 
being  negligence  if  the  fire  originated  on  the  defendants'  land ; 
and  if  on  the  plaintiff's  land,  there  was  a  trespass. 


EX. 


J^otwn^cf  28. 


Davis  t.  Tki  Lovdom  axd  KonTH-Wnsnajr  Railway  Compaxt. 
Damogts — Detention  of  Oooda-^RUgal  Claim — Carriere. 

Where  goods  are  detained  under  an  illegal  daim  to  a  sum  of 
money  in  respect  of  them,  upon  payment  of  which  the  owner 
might  recover  posession  of  his  property,  the  measure  of  damages 
is  not  necessarily  that  sum,  but  the  circumstance  that  the  owner 
may,  by  paying  the  sum,  have  obtained  the  goods,  is  an  element 
for  the  consideration  of  the  jnry  in  assessing  Uie  damages. 

In  this  case  cause  was  shown  that  the  d^endants  were  respon- 
sible for  such  loss  only  as  was  the  necessary  consequence  of  their 
negleet  in  not  delivering  the  goods  within  a  reasonable  time ;  but 
the  goods  would  have  been  delivered  within  a  reasonable  time,  if 
the  plaintiff  bad  chosen  to  pay  the  demand :  therefore  any  ulterior 
loes  was  the  consequence  of  the  plaintiff's  refusing  to  pay  the 
demand,  and  not  the  defendants'  negligence ;  and  the  demand  con- 
stittttes  the  measure  of  damagee.  To  which  it  was  opposed,  that 
if  goods  are  detained  under  an  illegal  demand,  it  would  be  absurd 
to  say  that  the  owner  shall  not  recover  a  shilling  more  than  that 
sum  if  he  does  not  choose  to  vield  to  the  extortion. 

The  Court  in  delivering  opinion  said, — We  are,  I  believe,  all  of 
opinion  that  though  Ir  cannot  be  said  that  the  £1  8r.  is  the  mea- 
sure of  damages,  as  plaintiff  could  have  got  his  goods  for  £1  8s., 
which  he  <fid  not  choose  to  pay :  the  real  damage  is  nothing  more 
than  that.    We  are  certainly  not  of  that  opinion. 

I  think  (said  Pollock,  C.B.)  it  is  so  impossible  to  say  that  a 
person  who  could  avoid  an  injury  of  which  he  complains,  is  at  all 
all  times  entitled  to  act  in  an  obstinate,  wilful,  and  perverse  man- 
ner, and  say,  I  care  nothing  about  the  loss  tliat  is  oceadoned  by 
this,  I  shall  have  a  claim  against  the  other  party,  I  will  let  it  go 
on.  On  the  other  band,  m  persons  who  do  the  injury  are  no 
doubt  responsible  for  the  actual  and  legitimate  consequences  of 
of  the  iojary  or  violation  of  the  right.  He  also  said  they  are  res- 
ponsible for  the  damage,  but  not  all  the  damage,  when  part  of  it 
might  have  been  avoided :  and  we  think  that  &t  jury  are  entitled 
to  look  at  the  conduct  of  the  parties,  and  to  see  where  the  real 
blame  lies,  and  to  whom  in  reality  the  mischief  is  to  be  attributed. 


1859.] 
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C.P.  Simmons  v.  Hrsxltink.        Nov.  10, 11,  Dee.  8. 

Vendor  and  Purchaser — THtle  to  Land,  ■ 

Where  the  title  is  dependant  upon  a  question  of  fact  which  it  is 
impossible  to  regard  as  reasonably  certain,  such  a  title  ought  not 
to  be  deemed  a  good  or  sufficient  title,  as  between  a  vendor  and  a 
purchaser. 

This  was  an  aotion  brought  to  recoTer  deposit  money  and  ez« 
penses  on  the  ground  that  a  good  title  could  not  be  gl?en  to  a 
portion  of  the  premises  included  in  the  sale. 

Verdict  for  plaintiff.  Leave  reserved  to  enter  a  non-suit  or  » 
verdict  for' defendant. 

It  appears  that  the  defendant  sought  to  enforce  ^>ecifio  perfor- 
fance  by  a  bill  in  equity,  but  failed  in  doing  so,  on  the  ground  that 
plaintiff  had  received  notice  from  D.,  a  third  party,  to  the  effect 
that  he,  the  said  third  party,  had  the  title  to  the  disputed  portion. 

In  this  action  it  was  said  by  Cogkbdrit,  C.  J.,  that  it  was  a 
doubtful  question  both  of  fact  and  law,  whether  the  third  party 
had  the  title  to  the  disputed  part  or  not,  and  a  new  trial  would 
have  been  granted ;  but  that  should  the  next  jniy  find  for  the  de- 
fendant, the  plaintiff  would  have  to  choose  between  loosing  deposit 
money  and  expenses,  or  bringing  a  law  suit,  as  D.  might  after  the 
purchase  was  complete,  file  a  bill  against  him,  and  establish  as  a 
fact  that  the  title  was  in  him. 

Rule  discharged. 


QB, 


CucKsoN  V.  Stonbs. 


Nov,  25. 


MoMter  and  Servant-^Affrunumt^^CondUionpree^deitt, 


The  plaintiff  agreetl  to  Mrve  the  defendant  for  ten  years  as  a 
brewer,  to  observe  his  commands,  and  keep  his  secrets ;  and  the 
defendant  agreed  to  pay  the  plaintiff  £20  on  the  execution  of  the 
agreement,  to  provide  him  a  house  and  coals  during  the  ten  years, 
and  to  pay  him  the  weekly  sam  of  £2 1  Ob.  during  the  same  period. 

ffeid^  to  a  claim  for  weekly  wages  daring  part  of  the  period, 
that  a  plea  that  tlie  plaintiff  was  not  daring  such  part  ready,  wil- 
ling, or  able  to,  and  did  not  in  fact  render  the  agreed  service, 
meant  that  he  wUfolly  refVued  to  render  it,  and  that  the  plea  was 
therefore  good. 

Mild,  also,  to  the  same  olaiin,  that  absenee  ftom  service  by  rea- 
son of  temporary  illness  was  no  answer. 

In  this  case  the  plaintiff,  by  reason  of  illness,  was  unable  to 
perform  his  duties ;  when  he  became  able  he  ag^n  resitmed  ser- 
vice. It  was  admitted  by  the  defendant's  counsel  that  the  contract 
was  not  rescinded.  Under  the  contract  it  was  held  there  could  be 
no  deduction  from  the  weekly  sum  in  respect  of  plaintiff  being  dis- 
abled for  a  day  or  a  week ;  and  whilo  the  contract  remained  in 
force,  we  (said  the  Court)  see  no  difference  between  his  being  dis- 
abled for  a  day,  a  week  or  a  month.  The  plaintiff  was  not  perma^ 
nenify  incapacitated  to  fulfilliis  engagement 


QB 


Wablow  t.  Habbisoit. 


il^oo.  25. 


Auction — SaU  without  reterve — Dutif  of  AucUoneet'^Agait 

Where  an  article  is  to  be  sold  by  auction  without  reurvtf  mad 
alter  a  bidding  is  made,  and  before  the  hammer  fUls,  the  owner 
bids  a  higher  sum,  whereupon  the  article  is  bought  in  for  him ; 
the  auctioneer  isndther  the  agent  of,  not  is  it  his  dvty  to  the  bid- 
der to  complete  the  contract  on  his  behalf. 

LonD  Gampbbll,  G.  J.,  in  delivering  Jadgment,  said,  Tha  aoe- 
tioneer  is  agent  for  the  vendor  only ;  bat  alter  the  sale  he  msy, 
at  the  request  of  the  purohaser,  or  his  representative  (being 
present)  sign  a  memorandum  for  the  purchaser :  he  is  then  his 
agent,  but  for  this  purpose  only.  Farther,  a  bidding  at  an  auc- 
tion is  only  an  offer,  nut  a  conditional  purchase ;  and  audi  the 
hammer  is  knocked  down,  either  party  may  retract ;  and  as  the 
article  was  never  knocked  down  to  iiim,  the-  relation  of  principal 
and  agent  never  existed  betwcea  the  plaintiff  and  defendant 


At  the  auction,  the  plaintiff  bid  60  guineas  for  the  article ;  rhe 
owner  bid  6 1  guineas :  and  plaintiff  who  knew  that  the  o»ner  had 
bid  over  him,  would  bid  no  higher.  The  auctioneer  knocked  down 
to  the  owner,  and  said  that  the  article  was  bought  in.  The  plain- 
tiff subsequently  tendered  the  araoant  of  his  bid  to  the  auctioneer 
and  demanded  the  article,  which  was  refused  to  be  given  «p.  The 
action  was  against  the  auctioneer  for  not  completing  the  contract 
for  the  purchaser  as  alleged. 


EX.  C. 


Holmes  v.  Kidd  and  another. 


Dec,  1. 


Bill  o/JExchanffB — Indorsee  qfover  due  bUl-^JEquitiee  attaching 

thereto — Set  off. 

A  bill  of  exchange  is  endorsed  by  a  drawer  after  it  is  over  due. 
The  bill  was  accepted  on  the  terms  that  the  drawer  should  hold 
certain  goods  with  power  to  sell  and  apply  the  proceeds  in  pay- 
ment of  the  bill,  if  the  same  were  not  paid  at  a  maturity.  The 
drawer,  on  non-payment  of  the  bill  when  due,  sell  the  goods,  and 
realises  part  of  the  amoont  of  the  bill. 

Held,  affirming  the  judgment  of  the  Court  of  Bxcheqaer,  that 
these  facts  afford  a  good  answer  pro  tanto  to  an  action  by  the  en- 
dorsee against  the  acceptor ;  the  terms  above  stated  establishing 
such  equities  as  attach  to  the  bill  in  the  hands  of  the  indorsee  of  a 
biH  so  over  due  j  and  preventing  Iris  recovering  the  amount  raised 
by  sale  of  the  goods  by  the  drawer. 

It  wan  argued  that  the  equities  oenteaded  fbr  do  not  attach  ab- 
sohitely,  but  on  a  contingency  that  they  shoald  attach  eo  instanti 
on  the  IndOTsement  of  the  bill ;  that  not  doing  so  it  was  the  same 
ar  the  right  of  set-off,  which  does  not  affect  the  rights  of  the  hol- 
der of  an  over  due  bill. 

Gbomptoii,  J.,  said  this  case  is  not  at  all  like  those  of  set-off,  as 
in  Borauffh  v.  Moe*,  10  B.  k  G.  558,  where  the  set-off  arises  out 
of  collateral  matter.  Here  the  equities  attach  directly  to  the 
bill ;  and  what  the  holder  takes  from  the  drawer  is,  in  this  case, 
only  a  defeasable  title  to  the  bill  in  question. 


V.  G.  S. 


GHANCBRT. 
MAonAB  V.  Ellbbton. 


July  25. 

Mertffoffor  and  Mortgage^-^CoHt, 

A.  is  mortgagee  of  freeholds  and  leaseholds.  The  mortgagor 
being  dead,  A.  files  his  bill  against  the  derisee  and  executors  of 
the  mortgagor  seeking  for  foreclosure  or  sale.  Both  the  freeholds 
and  leaseholds  are  sold  with  the  concurrence  as  to  the  freeholds  of 
the. devisee,  and  as  to  the  leaseholds  of  the  executors,  of  the 
mortgagor;  bat  the  money  produced  is  insufficient  to  pay  the  debt 
due  to  the  mortgagee. 

HM,  nevertheless,  that  the  devisee  and  executors  of  the  mort- 
gagor were  entitled  to  their  costs  out  of  the  funds. 


y.  G.  S.  Mbbk  t.  Gabtib.  July  27. 

Letior  and  Uesu — Covenant — Injunction — Hre  Insurance — Fraud, 

In  a  case  of  firaud  or  misleading,  the  court  will  interfere  by 
injunction  to  restrain  the  lessor  fh>m  proceeding  in  an  ejectment 
ag^nst  the  lessee,  who  has  strictly  complied  wiUi  the  terms  of  a 
covenant  to  insure  against  fire. 


V.  C.  8. 


TXHDAL  T.    PoWBLXi. 


May  16,  Ju^f  28. 


Agmt — Stiward^'BUl  for  an  oecotmt 

A  bill  for  Bn  aceoBat  agaiast  a  person  who  was  alleged  to 
liave  acted  as  steward  or  agent  to  an  aged  lady  up  to  the  date  of 
her  decease,  diamissed  with  costs,  there  being  no  circumstances  of 
suspidoB  agMast  the  defendant,  and  no  doty  to  keep  accounts 
having  been  undertaken,  and  the  education  and  capacity  of  the 
defendant,  as  well  as  the  coarse  of  dealing  between  himself  and 
his  employers,  being  inconsistent  with  tho  notion  of  his  keeping 
regular  aocoanta. 
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[Apml, 


M.  K. 


July  80. 


Wilkinson  v.  Bewick. 

Trustee — Liahility — Failure  of  Bank 

Trastees  inoluded  in  tbeir  accoant  broaght  into  Chambers  cer- 
taia  sums  which  they  bad  received,  and  which  stood  in  their 
names  in  ft  bank.  Thej  were  ordered  to  pay  the  amoant  fonnd 
dae  into  Coart,  and  ultimately  did  so  partly  oat  of  sabaeqaent 
receipts,  leaving  a  portion  of  the  sum  found  due  on  the  account 
still  in  the  bank,  on  the  failure  of  the  bank. 

Htld,  that  the  trustees  were  liable  for  the  loss  of  the  sums 
included  in  the  account  but  not  for  sums  subsequently  paid  in. 


y.  W.  Laxodalb  v.  Whitfikld.  June  80,  July  1. 

Will— Construction^'*  Monies," 

Testatrix  after  giving  the  residue  of  her  monies,  securities  for 
monies,  goods  and  personal  estate  to  M.  by  her  will,  by  a  codicil 
gave  all  the  residue  of  her  monies  of  or  to  which  she  might  at  the 
time  of  her  death  be  possessed  or  entitled  to  N. 

ffeld,  that  monies  m  the  codicil  included  not  only  monies  actu- 
ally in  hand,  but  also  monies  due  to  the  testatrix  on  securities  or 
otherwise,  at  the  time  of  her  death. 


REVIEWS. 


Thk  Canadian  Cunvitancbk:  oomprising  aselecttoD  of  Coo- 
veyaociDg  Precedents,  carefully  revised  and  adapted  to 
Canadian  practice,  forming  a  correct  and  reliable  Compen- 
dium of  all  the  instruments  required  to  be  need  in  the 
ordinary  transaction  of  legal  affairs.  By  J.  Roroans,  Law 
Stationer,  Court  Street,  Toronto. 

Mr.  Rordans  submits  his  collection  of  oonveyanoing  prece- 
dents, just  published,  to  the  legal  practitioner,  the  justice  of 
the  peace,  county  conveyancer,  and  others,  as  a  reliable  hand 
book  of  all  ordinary  legal  instruments  used  in  Canada,  and 
such  we  believe  it  will  be  found  to  be,  and  very  generally 
useful. 

It  contains  many  precedents  adapted  to  this  country,  which 
cannot  be  found  in  English  and  United  Suites  works  of  this 
description,  but  which  are  much  in  use  in  Canada;  and  we 
are  aware  of  the  frequently  expressed  want  of  such  a  book,  to 
which  Mr.  Rordans,  in  bis  preface,  attribatee  its  origin. 

The  compiler's  business  of  a  law  stationer  (we  believe  Mr. 
Rordans  was  the  first  person  in  that  business  in  Toronto), 
having  the  benefit  of  an  English  as  well  as  a  Canadian 
experience,  gave  him  many  advantages  in  making  this  collec- 
tion so  full  and  reliable,  as  few  special  documents  leave  any 
lawyer's  or  conveyancer's  office  without  having  first  passed 
through  his  hands  to  be  engrossed. 

There  is  an  introductory  chapter  of  27  pages  "On  the  laws 
affecting  real  property  in  Upper  Canada,"  which  gives  much 
useful  information  on  the  subject,  which  it  would  require 
much  time  and  not  a  little  knowledge  of  Canadian  law  to 
extract  from  the  text  books  and  statutes. 

We  can  recommend  the  book  for  its  utility ;  and  as  to  the 
cost,  we  need  only  say  that,  although  containing  276  pages 
and  being  full  bound,  the  price  is  only  $2. 


Thb  London  Quartkrlt.    New  York :  Leonard  Scott  &  Co. 

We  have  received  from  the  Publishers  the  January  number 
of  this  well  known  serial.  The  first  article  gives  a  sketch  of 
Lord  Corn wal lis'  life,  in  which  that  distinguished  Statesman 
is  given  a  much  higher  place  in  history,  than  has  been  con- 
ventionally assigned  him.  The  article  on  Mr.  Dyce't  Shake- 
pere  seems  to  confirm  the  usual  compliment,  that  '*  the  last 
edition  is  the  best."  The  article  on  the  Consular  service  is 
well  worthy  of  perusal.  The  remaining  articles  which  our 
space  is  not  sufficient  to  notice  are  as  follows:  Pius  VlII,  and 
Gregory  XVI ;  Patents  ;  Lodging,  Food,  and  Dress  of  Soldiers ; 
Life  and  Writings  of  Johnson ;  Bread ;  Reform. 


Thk  North  British,  for  February,  has  also  been  received. 
Perhaps  the  articles  in  this  Review  which  will  be  most  gene- 
rally read  are  Carlyle's  Frederick  the  Qreat ;  the  Philosophy 
of  Language ;  Sir  Thomas  More  and  the  Reformation ;  Intui- 
tionalism, and  the  limits  of  religious  thought ;  and  the  article 
on  Reform.  The  first  article  is  a  terse  and  pleasing  review  of 
Mr.  Carlyle's  new  work  which  as  it  were  makes  you  look  into 
his  hero's  heart,  as  he  raises  his  hand  to  strike  or  arrest  a 
blow,  showing  a  complete  lyric  or  tragic  poem  in  the  act, 
which  from  the  outside  appears  sufficiently  unpoetic.  Philo- 
logists will  find  an  instructive  essay  in  the  article  on  the  Phil- 
osophy of  Language,  as  well  as  an  impartial  review  of  the 
theories  of  some  of  our  latest  writers  on  Comparative  Philo- 
l<)gj  ;  <iDd  in  connection  with  it  may  be  read  with  interest 
Archdeacon  Williams  essay  on  the  pre-historic  races  of  Great 
Britain  ;  and  the  short  review  of  the  Literature  of  the  Ameri- 
can Aboriginal  Languages. 


Thi  Unitbd  Statks  Insurance  Gazittb.    New  York :  G.  E. 

Currie. 

In  the  February  number  now  before  us  we  find  a  couple  of 
of  articles  on  Canadian  Insurance  Law,  and  a  great  deal  of 
valuable  statistical  and  general  information  in  regard  to  Life 
and  Fire  Insurance. 


We  acknowledge  the  receipt  from  Mr.  Lovell,  Montreal,  of 
the  Index  to  the  second  volume  of  the  Lower  Canada  Jurist, 
compiled  by  Straohan  Bethune,  Esq. 


We  have  received  also  No.  12  of  the  Wkkklt  Law  Gazsttk, 
published  in  Cincinatti,  U.  S. 

APPOINTMENTS   TO   OFFICE,  AC. 

00R0NKR8. 

REGINALD  HBMWOOD,  BMiidra^  M.Dn  AMOcUt*  OoTOMr  frr  tha  Tovn  «f  Bnat- 
Ibrd. 

GILKS  M.  BOGRRT,  and  HESRT  H.  EAAX8,  Ewinlr«a,  M.D^  Awocteto  Cbro- 
nara  for  tha  Unltad  Ooantiefl  of  Stonnont,  Dandat,  and  QUamrj^-^QtMttBd, 
6th  March,  1869.)  ^         «— ,  ««,     ,.-^ 

STBWAfiT  J0H:«aiON,  BMiuira,  Anodata  Coroner  for  tha  Oonnty  of  Lunbion 

JOHN  BOTD,  EMjnire.  Anoriate  Ooroner  In  and  Ibr  tha  Unltad  OonnUas  of  York 
and  Paal.-<Oaattttad,  Mareh  12th,  18fi9.) 

QBORQK  MBMKIRZ.  Enqntra,  M.D.,  AaMxdata  Ooronar  forthaOmntyofGiay. 
-<<>Matt«d,  March  19th,  1859.) 

NOTARIES  PUBUa 

WTLU  AM  TLETOHER  PETERSON,  of  tha  Tdwn  of  Bath,  Xkivira,  to  be  a  No- 
tary Public  In  Upper  Owada. 

ALEXANDER  MoUICKEN,  of  GlUton,  Xkinixa,  to  ba  «  Notarj  Pnbllo  in  Unwr 
Canada  • 

JOHN  DOUGLAS,  of  Fort  Erie,  Eaqnlra,  to  be  a  Notary  Pnblk  In  Upper  Ouiada. 
NICOL  KING8MILL.  of  Toronto,  Eeqnlra,  Rarrister  and  Attomey-at-Uw,  to  be 

a  Notary  PubUc  In  Upper  Oinada.— (Gaa»tt«d,  March  0th,  1869.) 
H  AhVEY  WARNER,  of  Wilton,  Eaqnlre,  to  be  a  Notary  PnbUe  In  Upper  Canada. 

JOSEPH  W.  CALDWELL  BROWN,  of  Uzbrldge,  EMinlre,  toba  a  Notary  Pnblk 
In  Upper  Canada.  — h     -.  j 

JOHN  STHOKDSiOfthaCityof  London,  EaqnixB,  to  be  a  Notary  PubUe  In  Up- 
per fainada 

^?A^  PATBR80N,  of  the  Yfllage  of  Orlllla,  Itoqulr^  to  be  a  Notary  PabUe  la 
Upper  Oauada^OaMttvd,  Marrh  12ih,  1869  ) 

JOHN  MoBRIDB,ofthe  City  of  Toronto,  EeqniraL  Barrtoter«t-Uw,  tobeaNo- 
tary  lublielnUpperGbnada. 

PETER  MORGAN,  of  the  City  of  Toronto,  Eaqnire,  to  ba  a  Notary  PaUte  In  Up- 
per Oaoada.HOaBetted,  Ma  eh  19th,  18A9.) 

WILLIAM  P.  WILTiSON,  of  the  YUlacenf  Komoka.  Eaqnin,  to  be  a  Notary  Pnb- 
lk In  Upper  Oenada.— (Oasetted,  March  2&th,  1869.) 


TO    CO  FIKES  PC  N  D  EN  T8. 


A.  MoMi— T.  B.—Qinau8r- Under  "DiTlirion  Conrt«.'» 
J.  T.— Taoa.  RoacE<raoif— A  Buaaoaiaia^Under  '*  General  CorreapondmceL*' 
JuDQB  CL— A.  8.  Cadlihsad— J  AMU  CoLUfAM— Uno  Klocs,  and  ^^Glkbk"- 
Commonkatlons  too  late  for  ineerilon  in  April  number. 
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DIARY    FOR    MAY. 


1  BUNDAT... 

8  8UN0AT... 
13  Thnmdaj... 
16  80NDAT... 
16  MoDdaj  .... 

16  WednesAif 
20  VHdaj....... 

SI  Bfttanlay... 
22  SUNDAY... 
26  Monday  .... 

24TiiMdv.... 

a  WediMMtoy 
26  Thnndty .. 

28  SatardaT... 

29  SUNDAY... 

SI  Ttteiday  ... 


lit  Stmdojf  ^/Ur  Buler, 

fmd  Oandajf  afUt  BaaUr. 

UnUeralty  of  Toronto  Sanlon  of  Sonata  iMgina. 

^rd  Svmdaif  qfler  Eatkr. 

■AsmtTtonn  begins. 

Trinity  OsUosa  %kMtwk,  Tmi  eadi. 

Piiper  Day,  Q.  B. 

Piipar  Day,  C.  P.    Lut  day  ibr  serrtng  Wilt  for  Oooaty  Ooarts. 

4ih  Sumtap  (nfttr  3ut^ 

Paper  Day,  <t.B. 

Paper  Day,  a  P. 

Paper  Day,  Q.  B. 

Paper  D^,  0.  P. 

IfiAsna  T«nn  ends. 

UA  Simda^  after  Enutmr, 

f  Last  day  for  declaring  for  Oonnty  Ooart    laat  day  for  Cotirt  of 

i    fieviaton  finally  to  reviaa  Aneeament  RoUa. 


IMPORTANT  BUSINESS  NOTIOB. 

FtrmmiiiidtUedio  the  Propriel«riqfthUJauriuaartr«quaUdU>rtmem^ 
mU  our  pad  dmeaeeountM  have  hem  plaeeiimthekaindi<if  Muerg.  POiUm  a  Ariagh, 
Attomejft,  Barrie,  far  coQeaUoa;  and  that  onty  a  prompt  rtmitianM  to  Ihem  wOL 


R  if  withgrtat  rduetanee  that  the  PrepHetart  have  adopted  thii  euwru;  Ud  Oieg 
hmMbem4iompMBd4odo90iHarder  focMoMe  them  to  meet  their  curreat  taqfenset, 
eMch  are  very  heavy. 

Horn  that  the  ue^/ielmu  ^theJenrmai  itfopmcMdly  admtlted,  itwomUnotU  urn- 
reaaomaUe  to  expect  that  the  Pro/eeeion  amd  Officert  q/  the  CkmrU  would  aaoard  it  a 
tAetal  9i^pert,indead  Iff  aOeminfftheeuelieu  to  Uemi  for  their  eulmer^tkm^ 


^t  ippeij  toak  f  ato  ^mxml 


MAY,    1859. 


ENGLAND  IN  OUR  WAKE. 

Sir.  R.  Betheirs  peraeveranoe  has  triumphed,  and  the 
profession  is  indebted  to  him  for  the  adoption  by  the  Inns 
of  Court  of  that  which  has  been  so  long  demanded,  a  com- 
pulsory examination  into  general  acquirements  before 
admission  as  a  student;  and  an  examination  into  the 
aspirant's  legal  qualifications  before  his  call  to  the  bar. 

So  says  the  Editor  of  the  Law  Times  in  a  recent  number : 

Be  it  known  to  our  respected  co-laborer  (the  talented  author 
of  the  Advocate),  and  all  whom  it  may  concern,  that  in  this 
particular  reform,  as  in  many  others,  young  Canada  has  taken 
tke  lead  of  old  England.'' 
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Our  first  Parliament  was  aasembled  in  |1792y  and  the 
Legislature  at  once  declared  that  the  laws  of  England 
should  be  the  rule  for  the  decision  of  all  oontrovendes 
rdative  to  civil  rights,  &e.  In  1797,  a  Iaw  Society  was 
incorporated  by  Act  of  Ftoliament,  and  since  then  no  person 
is  in  general  permitted  to  practice  at  the  bar  of  any  of  Her 
Majesty's  Courts  in  this  country  unless  he  has  previously 
been  admitted  into  the  Society  as  a  student  of  the  Laws, 
been  five  years  on  the  books,  and  conformed  himself  to  the 
rules  and  r^ulations  of  the  Society. 

By  the  rules  of  the  Society  no  person  can  be  admitted 
as  a  student  unless  found  on  a  full  and  strict  examination 
to  be  by  habits,  character  and  education  duly  qualified 
for  admission.  The  student  must  attend  a  prdlscribed 
course  of  lectures,  and  afier  remaining  on  all  the  books  of 
the  Society  for  five  years,  must  again  submit  to  an  examina- 


tion as  to  his  legal  and  general  attainments,  and  if  found 
properly  qualified  for  call  he  is  admitted  to  the  degree  of 
Barrister-at-Law.  The  course  prescribed  by  the  Society 
was  from  the  first  respectable, — ^late  rules  have  wisely 
enlarged  the  requirements. 

The  Law  Society  of  Upper  Canada  was  incorporated,  in 
the  words  of  the  preamble,  for  the  purpose  of  securing  to 
the  Province  a  learned  and  honorable  body  to  assist  their 
fellow  subjects  and  support  and  maintain 'the  Constitution. 
It  was  well  calculated  to  insure  the  respectability  of  the 
profession,  and  has  most  satisfactorily  fulfilled  its  object. 

The  members  of  the  Upper  Canada  bar  were  and  are 
what  they  profess  to  be,  having  in  very  deed  been  students 
of  the  laws,  and  having  been  on  examination  found  quali- 
fied for  call,  upon  being  called  to  the  bar  they  come  before 
the  public  duly  accredited  as  lawyers  in  reality. 

In  England  the  same  title,  the  same  social  position,  the 
same  honors  are  permitted  to  the  ignorant  as  to  the 
educated,  and  the  whole  dass  may  well  be  said  to  be 
degraded  by  the  uncertainty  as  to  whether  its  members,  are 
what  they  profess  to  be.  The  required  number  of  dinners 
must  have  been  eaten,  that  is  all.  But  as  we  sud  before 
many  other  law  reforms  were  carried  into  practical  opera- 
tion here  yean  before  they  were  adopted  in  England, — two 
occur  to  us  at  this  moment — ^the  absconding  debtors'  law 
which  has  been  in  force  with  us  for  more  than  20  years^ 
and  the  general  system  of  local  judicatories  which  was 
established  in  Upper  Canada  in  1847,  jost  five  years  before 
the  same  system  was  introduced  into  Kngkmd;  for  the 
Diyision  Courts  of  Upper  Canada  and  th^  County  Courts 
of  England  are  almost  identical  as  systems  of  local  jurispru* 
dence,  and  very  similar  in  all  their  details. 


MUNICIPAL  LAW  REFDRll 

It  is  provided  by  the  Assessment  Act  of  1853,  that  the 
assessor  or  assessors  for  each  township,  village  and  ynxd 
shalj  prepare  an  assessment  roll,  in  which  after  diligent 
enquiry  shall  be  set  down  in  different  columns,  and  accord- 
ing to  the  best  information  in  their  power  the  names  and 
surnames  in  full  if  the  same  can  be  ascertained  of  all 
taxable  parties  resident  in  the  township,  village  or  ward, 
and  of  all  non-resident  freeholders  who  shall  either  in 
person  or  in  writing  have  required  such  assessor  to  enter 
their  names  and  the  land  owned  by  them  in  the  roll, 
together  with  the  description  and  extent  or  amount  of 
property  assessable  against  each,  and  containing  the  parti- 
culars mentioned  in  the  schedule  appended  to  the  Act,  for 
each  of  the  items  whereof  the  assessment  roll  is  to  contain 
a  separate  column.     (16  Vic,  cap.  182,  sec.  17.) 

The  aasessment  b  to  be  completed  in  every  year  between 
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Iflt  Febnuuy  and  such  day  as  the  Manioipal  Coancil  of  the 
cUy,  towQ|  Tillage  or  townsbip  shall  appoint,  not  later 
than  15th  April;  and  on  or  before  the  day  ao  appointed  the 
aasessor  or  aasessora  or  a  majorty  of  them  are  required  to 
oomplete  the  roll,  and  severaUy  to  attach  thereto  a  certifi- 
cate signed  by  each  ^f  them  as  to  its  correctness  in  a  given 
form,  and  Terified  upon  oath  or  sfSrmation.  (76.  aeo.  24.) 
Next  it  is  the  daty  of  the  assessor  or  aasesaon  to  deliTer 
the  assessment  roll  completed  and  added  up,  with  the 
certificates  and  a'SdaTits  attached  to  the  Clerk  of  the 
Mqnicipality.     {lb.  sec.  25.) 

Then  it  becomes  the  duty  of  the  Clerk  to  make  a  copy 
of  the  roll  arranged  in  the  alphabetical  order  of  the 
somames,  and  to  cause  the  copy  so  arranged  to  be  pnt  np 
in  some  convenient  and  public  place  within  the  munici* 
paltty,  and  to  be  maintained  there  until  after  the  meeting 
of  the  Court  of  RcTision.    (/&•) 

The  Court  of  Beyision  is  a  Court  establiahed  for  the 
hearing  of  all  complaints  against  the  assessment  The  roll 
as  formatlj  passed  by  the  Court  and  certified  by  the  Clerk 
as  passed  is  mitde  valid^  and  to  bind  all  pvties  concerned 
notwithstanding  any  error  or  defect  committed  in  or  with 
regard  to  the  roll,  except  as  the  same  may  be  ftirther 
amended  on  appeals  allowed  under  certain  restrictions  to 
the  County  Judge.    {lb.  sec.  26  &  28.) 

It  is  the  further  duty  of  the  Clerk  of  the  Municipality, 
to  transmit  without  delay  to  the  County  Clerk  a  certified 
copy  of  the  assessment  roll  of  his  Municipality,  after  the 
■une  is  forqially  revised  and  corrected.     (76.  sec.  25.) 

The  Council  of  every  Municipal  village,  and  of  every 
township  not  divided  into  wards,  is  made  to  consist  of  five 
Councillors,  one  of  whom  is  to  be  Reeve,  and  if  the  vilhge 
or  township  had  the  names  of  five  hundred  resident  free- 
holders and  householders  on  the  last  revised  assessment 
roll,  then  one  other  of  the  Councillors  is  to  be  Deputy 
Reeve.  (22  Vie,  cap.  99,  sec.  6Cj  sub-sees.  3  ft  4.) 
Reeves  and  Deputy  Reeves  are  members  of  the  County 
Council.     (76.  sub-sec.  5.) 

The  Clergy  Reserve  moneys  are  equally  apportioned  by 
the  Receiver  General  among  the  several  city,  town^  incor- 
porated village  and  township  municipalitietf  in  Upper 
Canada,  in  proportion  to  the  number  of  resident  rate-payers 
that  appear  on  the  assessment  roll  of  the  Municipality  for 
the  year  next  before  the  time  of  the  apportionment.  (19  & 
20  Vic,  cap.  16,  sec.  1;  20  Vic,  cap.  71,  sec  1.) 

It  is  the  duty  of  the  Clerks  of  the  Municipalities  on  or 
before  the  Ist  December  in  each  year,  to  transmit  to  the 
Receiver  General  a  true  return  of  the  number  of  resident 
rate-payers  appearing  yearly  on  their  assessment  rolls ;  and 
Xo  make  affidavits  to  \^  written  on  the  returns,  and  sworn 


before  a  Justice  of  the  Peace  of  the  correctness  of  the 
returns.     (19  ^  20  Vic,  cap.  16,  sec  2.) 

It  will  thus  be  observed  that  the  assessment  rolls  as 
formally  revised  and  passed  are  subject  to  be  used  for 
different  purposes,  but  are  not  made  conclusive  except  aa 
against  individuals  for  any  one  purpose ;  were  the  law  other- 
wise frauds  the  most  gross  might  be  perpetrated  under  the 
protection  and  by  the  sanction  of  the  law.  The  safety  of 
Municipal  government  and  the  security  of  the  public  alike 
render  it  necessary  that  the  correctness  of  assessment  rolls 
should  be  open  to  impeachment.  Fraud  will  no  doubt  as 
much  vitiate  an  assessment  roll  as  any  act  or  deed  known 
to  the  law.  It  is  a  question  whether  the  assessment  rolls 
can  be  impeached  on  any  other  ground  than  that  of  fraud, 
— the  point  remains  to  be  determined. 

If,  then,  an  assessment  roll  may  be  impeached,  the  ques- 
tion arises  in  what  manner  it  shall  be  impeached.  Take  a 
single  municipality.  If  it  have  only  two  hundred  resident 
freeholders  and  householden,  and  yet  show  more  than 
double  that  number  on  the  last  revised  assessment  toH,  how 
is  the  fact  to  be  ascertained  t  The  law  does  not  piovide 
for  scrutiny,  nor  in  our  opinion  any  other  effectual  mode 
of  decision. 

The  defects  of  the  law  in  this  respect  were  lately  made 
quite  apparent.  Proceedings  were  about  to  be  taken  to 
unseat  the  Deputy  Reeve  of  the  village  of  Brampton, 
elected  for  the  year  1858,  on  the  ground  that  there  were 
not  in  fact  in  that  year  in  the  villag|e  of  Biampton  500 
resident  freeholders  and  householders^  tibough  the  roll  as 
revised  shows  639.  It  was  found  upon  reference  to  sec 
127  of  the  Municipal  Act  of  1858  as  to  contested  elections, 
that  although  the  validity  of  the  election  or  appointment  of 
a  Mayor,  Warden,  Reeve,  Deputy  Reeve,  Alderman,  Coun- 
cillor, or  Police  Trustee  may  be  questioned  under  that 
section,  none  can  be  relator  except  a  candidate  at  the  eleo- 
tion,  or  any  elector  who  gave  or  tendered  his  vote  thereat. 
The  Deputy  Reeve  of  Bnmapton  was  elected  by  the  Goun- 
cillora,  and  as  the  Council  dewed  to  maintain  him,  none  of 
them  would  consent  to  act  as  relator.  It  was  in  addition 
alleged  that  there  is  no  such  office  aa  Deputy  Reeve  of 
Brampton,  and  as  ihe  Municipal  Act  applie9  only  to  the 
unseating  of  persons  from  admitted  and  existing  offices, 
prooeedinga  under  that  act  could  not  be  taken. 

Under  these  circumstances,  recourse  was  had  to  the 
English  Statute  of  Anne,  and  under  it  an  infonuation  was 
filed.  It  was  averred  in  the  information  that  there  were 
not  on  the  last  revised  assessment  roll  of  the  village  the 
names  of  five  hundred  resident  freeholders  apd  householders 
nor  were  there  at  any  time  before  or  since  the  day  of  the 
election  five  hundred  resident  freeholders  or  householders 
in  or  belonging  to  the  village. 
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These  allegations  were  denied  by  the  defendant — the 
Deputy  Beeye  elect  and  the  relator  haying  joined  issne 
the  parties  proceeded  to  trial  by  jury  in  the  ordinary  manner. 

On  the  trial  the  defendant  produced  the  assessment  roll, 
showing  names  of  more  than  fiye  hundred  resident  free- 
holders and  householders,  and  so  prima  facte  established 
his  case.  He  howeyer  in  the  terms  of  his  plea  went 
fortheri  and  endeayoured  to  show  that  irrespectiye  of  the 
roll  there  were  in  fact  when  the  assessment  was  made  more 
than  fiye  hundred  resident  freeholders  and  householders  in 
Brampton.  Witnesses  were  called  in  to  testify  generally 
as  to  the  population  of  Brampton  in  1858,  and  testified 
particularly  as  to  the  names  of  many  of  the  persons  on  the 

roll. 

The  witnesses  for  the  prosecution  testified  generally  that 

in  1858  there  were  not  in  their  opinion  fiye  hundred  resi- 
dent freeholders  and  householders  in  Brampton,  and  parti- 
cularly that  many  of  the  persons  named  on  the  roll  were 
unknown. 

In  such  a  conflict  of  generalities  it  was  discoyered  to  be 
wholly  impossible  for  a  jury  to  agree  at  a  conclusion  either 
on  one  side  or  the  other, — thus  showing  the  inadequacy  of 
existing  machinery  of  trial  by  jury  for  such  a  case. 

On  a  Parliamentary  scrutiny  each  yoter  is  looked  upon  as 
distinct  case.  One  party  affirms  that  he  has  a  good  yote,  and 
the  other  denies,  The  eyidenoe  is  heard  pro  and  con  and 
his  right  is  determined.  The  case  of  the  next  yoter  is 
determined  in  like  manner,  and  so  name  by  name  till  the 
entire  list  of  yoters  is  disposed  of.  Some  such  machinery 
is  required  when  the  correctness  of  an  assessment  roll  is 
in  question,  and  without  it  proceedings  cannot  be  ought 
than  expensiye  and  unsatisfactory.  If  trial  by  jury  is  to 
be  the  tribunal  in  such  a  case  we  think  there  ought  to  be 
a  preyious  commission  as  now  issued  in  Farliamentaiy 
election  contests. 


SCHOOL  TRUSTEES  AND  TEACHERS. 

Many  pecsons  are  deterred  from  accepting  offices  of  puUie 
trusty  owbg  to  a  dread  of  persosal  liability  for  something 
that  may  be  done  by  them  in  offioe.  The  office  of  school 
trustee  is  not  exempt  from  this  attendant  dread.   * 

The  law  will  not  intend  anything  in  fayor  of  the  penonal 
liability  of  sohool  trostees  or  others  who  are  by  law  clothed 
with  oorporste  powers.  The  same  anxiety  which  manifests 
itself  in  the  protection  extended  to  baili&  and  others,  who 
in  the  disehaige  of  public  duties  may  do  illegal  acts,  is 
found  to  exist  in  the  case  of  school  trustees. 

It  is  enacted  by  13  &  14  Vic.  cap.  48,  sec.  10,  that  the 
trustees  in  each  school  section  shall  be  a  corporation,  under 

the  name  of  ''  the  trustees  of  school  section  number , 

i  n  the  township  of  — ^-,  in  the  county  of ."    The 


efiiBct  of  this  legislatiye  enactment  is  to  give  to  the  trustees^ 
as  a  corporation,  power  to  sue  and  be  sued,  contract  and 
be  contracted  with,  by  their  corporate  name;  to  haye  a 
common  seal;  to  yest  in  a  majority  of  the  trustees  power 
to  bind  the  others  by  their  acts ;  and  also  to  exempt  the 
indiyidual  trustees  from  personal  liability  for  debts,  obliga* 
tions,  &c     (12  Vic.  cap.  10,  sec.  5,  subsec.  24.) 

School  trustees  of  each  section  may,  among  other  thingi, 
contract  with  and  employ  teachers  for  the  section,  and 
determine  the  amount  of  their  salaries.  (13  &.  14  Yic. 
cap.  48,  sec.  12,  subsec.  5.)  The  agreement  with  a  teacher 
shomld  be  not  only  in  writing,  but,  it  seems,  under  the 
corporate  seal  of  the  trustees.  (Quin  v.  School  Trtatees^ 
7  U.  C.  Q.  B.  130;  Kennedy  v.  £wrnes$  et  al,  15  lb,  473.) 
A  local  superintendent  who,  t(^ther  wi^  the  tm&teeB) 
signs  the  agreement,  will  be  considered  as  haying  signed 
the  same  only  as  approying  of  the  appointment,  and  not 
otherwise.   {Campbell  v,  EUioH  et  aly  3  U.  G.  Q.  B.  241.) 

It  is  the  duty  of  the  trustees,  smong  other  things,  to 
give  the  teachers  employed  the  necessary  orders  upon  the 
local  superintendent  for  the  school  fund  apportioned  and 
payable  to  the  section,  proyided  the  teacher  be  at  the  time 
the  holders  of  legtd  certificates  of  qoaHfication.  (13  &  14 
Yic.  cap.  48,  sec.  12,  subsec.  6.)  Any  teacher  is  entitled 
to  be  paid  at  the  rate  mentioned  in  his  agreement  witli  the 
trustees,  even  after  the  expiration  of  the  period  of  his 
agreement,  until  the  trostees  pay  him  the  whole  of  hk 
salaiy  as  teacher  of  the  school,  according  to  their  engage- 
ment with  him.     (i&.  sec.  17  ) 

It  is  the  duty  of  the  trustees  to  proyide  for  the  salaries  of 
the  teachers,  and  all  other  expenses  of  the  school,  in  sneh 
manner  as  may  be  desiied  by  a  majority  of  the  freeholden 
or  householders  at  an  annual  school  meeting,  and  to  employ 
all  lawful  means  to  collect  the  sum  or  sums  required.  (26* 
see.  12,  snbsecs.  7,  8,  9.) 

If  the  trustees  wdjulfy  negieet  or  refuse  to  exercise  the 
corporate  powers  vested  in  them  by  the  School  Acts,  for  the 
fulfilment  of  any  contract  or  agreement  made  by  them, 
they  beooae  personally  responsible  for  the  fulfilment  of  the 
contract  or  agreemisnt.    (/6.  sec.  12,  sttbeeo.  16.) 

So  the  trustees  of  each  sohool  section  are  pwsonall^ 
responsible  fer  the  amount  of  any  sehod  moneys  forfeited 
and  lost  to  the  seetion,  in  eonsequenee  of  Aeir  negleot  of 
dirty,  during  the  period  of  tiieir  eontihuahoe  in  office.  (16 
Vic.  cap.  185,  see.  9.) 

In  case  of  any  difference  between  trustees  and  a  teacher 
in  r^ard  to  his  salary,  the  sum  due  to  him,  or  any  other 
matter  in  dispute  between  them,  it  is  lawful  to  submit  the 
matter  in  dispute  to  arbitration.  (13  &  14  Tie.  cap.  58, 
sec.  17.) 

The  mode  of  proceeding  is  as  follows : — Each  party  is  to 
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ohooae  one  arbitrator.  In  case  either  party  in  the  firs^ 
instanee  neglect  or  refuse  to  name  and  appmnt  an  arbitrator 
OB  his  behalf,  it  is  lawful  for  the  party  requiring  the  arbL 
tration,  by  a  notice  in  writing,  to  be  served  upon  the  party 
neglecting  or  refusing  to  make  the  appointment,  to  require 
the  opposite  party,  within  three  days,  indnsiye  of  the  day 
of  service,  to  name  and  appoint  an  arbitrator  on  his  behalf. 
The  notice  served  must  name  the  arbitrator  of  the  party 
serving  it  In  ease  the  party  upon  whom  the  notice  is 
served  do  not,  within  the  three  days  mentioned  in  the 
notice,  name  and  appoint  an  arbitrator,  then  the  party 
requiring  the  arUtration  may  nominate  and  appmnt  the 
second  arbitrator.    (i5«) 

The  two  arbitrators,  in  either  way  chosen,  and  the  loea^ 
superintendent,  or  any  person  chosen  by  him  to  act  on  his 
behalf  in  case  he  cannot  attend,  or  any  two  of  them,  are 
empowered  to  make  a  final  award  between  the  parties — fina^ 
of  course  only  so  far  as  the  arbitrators  have  jurisdiction. 
{Kennedy  v.  £urne$8  et  a/,  15  U.  C.  Q.  B.  486.)  The 
meaning  is  that  the  merits  of  the  matter  in  dispute  between 
the  principal  parties,  when  adjudicated  upon  by  the  tribunal 
authorised,  shall  be  set  at  rest,  and  cannot  be  again  opened 
or  questioned;  but  it  cannot  extend  to  preclude  an  inquiry 
whether  that  tribunal  has  or  has  not  acted  according  to  law. 
The  legislature  never  intended  that  arbitrators,  when  once 
appointed,  should  give  themselves  jurisdiction  to  say  and 
do  anything  they  pleased.  (Per  ^iiffu,  J.,  in  Kennedy  v. 
Bume$8  ei  aly  15  U.  G.  Q.  B.  491.)  No  power  is  given  to 
review  the  decision  of  the  arbitrators,  and  no  authority  is 
given  to  examine  into  their  conduct  and  motives;  and 
therefore,  so  long  as  they  keep  themselves  to  the  law,  diey 
are  free  to  form  any  judgment  they  please,  and  it  is  final. 

-iib.) 

The  arbitrators  may  administer  oaths  to,  or  require  the 
attendance  of  all  or  any  of  the  parties  interested  in  the 
reference,  and  of  their  witnesses,  with  all  such  books 
papers  and  writings  as  they  may  require  tiiem  or  either  of 
them  to  pioduce.    (16  Vic.  cap.  185,  sec.  15i) 

So  the  arbitrators,  or  any  two  of  them,  may  issue  their 
warrant  to  any  person  to  be  named  therein,  to  enforce  the 
collection  of  any  sum  or  sums  of  money  by  them  awarded 
to  be  paid.  The  person  named  in  the  warrant  is  to  have 
the  same  power  and  authority  to  enforce  the  collection  of 
moneys  mentioned  in  the  warrant,  with  all  reasonable  costs, 
by  seizure  and  sale  of  the  property  of  the  party  or  corpora- 
tion against  whom  the  same  is  rendered,  as  any  bailiff  in  a 
division  court  has  in  enforcing  a  judgment  and  execution 
issued  out  of  the  court.    {lb.} 

No  action  can  be  sustained  by  a  school  teacher  against 
trustees  for  his  salary.  His  only  remedy  is  by  arbitration. 
{Tieman  v.  the  TrunUen  o/Napean,  14  U.  C.  Q.  B.  15.) 


To  warrant  a  proceeding  against  trustees  as  personally 
liable,  it  must  be  averred  and  proved  that  they  have  in 
some  particular  (which  should  be  specified)  wilfully 
neglecteSL  or  refused  to  execute  their  corporate  powen  for 
the  fulfilment  of  the  contract.  (Per  Rchintony  C.  J.,  in 
Kennedy  v.  Bumeu  et  al^  15  U.  C.  Q.  B.  485.) 

Although  under  certain  reservations  an  award  maybe 
bad  in  part,  and  yet  supported  as  to  the  remainder,  still, 
when  a  special  jurisdiction  is  created,  when  goods  are  seixed 
to  make  a  sum  directed  to  be  levied  under  a  warrant,  and 
if,  as  to  part  of  the  sum  directed  to  be  made,  the  adjudica* 
tion  is  illegal,  the  warrant,  as  regards  the  whole  sum,  will 
be  held  ill^;al,  and  the  seisure  under  it  not  warrantable, 
even  as  to  that  part  which  is  lawful.     {lb,  p.  490.) 

It  is,  however,  a  question,  whether,  under  any  circum- 
stances, arbitrators  can  have  jurisdiction  to  determine  on 
the  personal  responsibility  of  school  trustees.  Notiiing  can 
be  drawn  from  the  expression  of  the  I5th  section  of  the  act 
of  1853 — that  the  person  authorised  to  execute  tiie  warrant 
shall  lave  the  same  powers,  by  the  seisure  and  sale  of  the 
property  of  the  party  or  corporation,  as  any  bailiff  of  a 
division  court  has — ^which  can  militate  against  or  be  con- 
strued in  fiivor  of  eitiier  view.  If  the  award  happened  to 
be  against  the  teacher,  then  he  would  be  "the  party'' 
against  whom  the  warrant  would  operate,  if  anything  was 
awarded  against  him ;  or  if  the  matter  in  dispute  was  deariy 
something  personal  with  the  trustees,  and  had  nothing 
whatever  to  do  with  them  in  their  corporate  capacity,  then 
they,  or  whichever  of  them  it  might  be,  would  be  "  the 
party.''     {lb.  p.  494.) 

In  an  action  of  replevin  for  goods  of  school  trustees^ 
distrained  under  an  award  for  tiie  salary  of  a  school  teacher, 
declaring  the  trustees  individually  liable,  on  the  ground 
"  that  the  trustees  did  not  exercise  all  the  corporate  powers 
vested  in  them  by  the  School  Act  for  the  due  fulfilment  of 
the  contract"  made  by  them  with  the  teacher,  it  was  held 
that  tiie  award  did  not  support  pleas  which  aven«d,  as 
required  by  the  18  &  14  Vic.  cap.  48,  sec.  10,  <'  a  vfilful 
neglect  or  refusal"  by  the  trustees  to  exercise  their  corpo- 
rate powen,  as  the  ground  of  personal  liability.  It  was  also 
held  that  the  trustees  were  not,  under  the  ciivumstances  of 
the  case,  personally  liable.  The  award,  wUch  for  the  first 
time  ascertained  the  exact  amount  due  to  the  teacher 
declared  the  trustees  personally  liable,  without  giving  them 
any  opportunity  to  exercise  their  corporate  powers  to  ruse 
the  funds  to  pay  the  amount  of  it.  This  was  Held  to  be 
unreasonable  and  bad.  {Kennedy  v.  Ball  et  al,  7  U.  C. 
C.  P.  218.) 

Where  a  school  teacher,  afler  an  award  had  been  made 
in  his  &V0V,  on  a  dispute  as  to  salary  afterwards  made  a 
claim,  on  a  second  arbitration,  for  the  amount  payable  under 
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the  first  award,  together  with  his  salarj  for  the  further 
period  that  had  elapsed  since  the  award,  and  sought  under 
an  award  obtained  ex  parte,  and  a  warrant  thereon  to 
recover  the  amount  by  a  seizure  of  the  trustee's  own  goods, 
such  a  course  was  held  to  be  illega]|  and  not  contemplated 
by  the  School  Acts.  (Kennedy  v,  Bumets  et  al,  7  U.  C. 
0.  P.  227.) 


HISTORICAL  SKETCH  OF  THE  CONSTITUTION,  LAWS 
AND  LEGAL  TRIBUNALS  OF  CANADA. 

(OoDtlniied  fhnn  p.  78.) 

rA«  Quebec  Aet-^ConeiUutian  abolUhtd-^Courtt  aboluhed^Con" 
aervatore  of  the  Peace  appointed — Attempt  at  reetoration  of 
Englieh  Law — Rea»<mt  of  failure — Inuaeion  by  Montgomery — 
Confuaion  coneequent  thereon — JProetamatum  Courte  almeed. 

The  Quebec  Act,  though  remarkable  for  the  abrc^tion 
of  the  old  constitution  of  the  Province  and  other  sweeping 
changes  accomplished,  is  also  remarkable  owing  to  the  fact 
that  it  abolished  all  the  courts  in  the  Province,  on  1st 
May,  1778|  and  did  not  establish  any  other  courts  of  justice 
in  the  room  of  those  abolished. 

It  will  be  observed  that  it  only  rooogniced  a  power  in 
the  Crown  to  establish  courts ;  which  power  might  or  might 
not  be  exercised,  and  certainly  was  not  exercised  in  time 
to  leave  the  country  without  a  single  tribunal  of  justice. 
Some  instrument  onght  to  have  been  prepared  and  passed 
under  the  great  seal  of  Great  Britain  as  soon  aa  possible 
afler  the  passing  of  the  Act,  which  was  on  13th  January, 
1774,  to  erect  other  courts  of  justice  in  the  Province,  to 
take  effect  on  1st  May  of  the  same  year,  when  the  old 
courts  ceased.     No  such  instrument  was  prepared. 

When  the  first  day  of  May  arrived,  the  Province  must 
have  fallen  into  a  state  of  positive  anarchy  if  (Governor 
Carleton  had  not  endeavoured  to  prevent  it  by  appointing 
three  magistrates,  whom  he  called  Conservators  of  the 
Peace  for  the  District  of  QuebeC|  and  as  many  more  for  the 
District  of  Montreal.  Those  appointed  for  the  District  of 
Quebec  were,  Mr.  Adam  Mabane,  Mr.  Thomas  Dun,  and 
Monsieur  Claude  Panet.  The  two  former  had  been  the 
Judges  of  the  Court  of  Common  Pleas  for  that  district 
before  the  suppression  of  the  court,  op  Ist  May,  1775. 
The  latter  was  a  French  lawyer  and  notary  at  Quebec. 
Those  appointed  for  the  District  of  Montreal  were,  Captain 
John  Eraser,  Mr.  John  Marteil,  he  and  Monsieur  R^n4 
Ovide  Hestel  de  Bouville.  As  in  the  case  of  the  Quebec 
District,  the  two  first  named  gentlemen  had  been  the 
Judges  of  the  Court  of  Common  Pleas  for  the  District  of 
Montreal,  before  its  suppression.  The  last  named  gentle- 
man was  a  resident  of  Montreal,  who  had  been  a  Judge  at 
Three  Riven,  in  the  time  of  the  French  government. 

The  reasonableness  of  restoring  the  English  law  on  some 


important  subjects  appears  to  have  been  lelt  and  acknow* 
ledged  by  his  Majesty's  ministers  soon  after  the  passing  of 
the  Quebec  Act.  Though  the  English  ministry,  when  the 
act  was  before  the  House  of  Commons,  voted  against 
clauses  offered  by  Mr.  Dempster  for  preserving  to  the  inha- 
bitants the  English  laws  relating  to  habeas  corpus  and  trial 
by  jury,  these  subjects  seem  afterwards  to  have  met  with 
approval.  Soon  after  the  act  was  passed.  Chief  Justice 
Hey,  acting  under  the  direction  of  the  Earl  of  Dartmouth, 
Secretary  of  State,  prepared  a  draft  ordinance  re-establish- 
ing the  writ  of  habeas  corpus  and  trial  by  jury.  This  draft 
was  proposed  to  the  Legislative  Council  of  the  Province  in 
the  month  of  September,  1775,  and  would  probably  have 
passed,  had  not  the  invasion  of  Montgomery  caused  a 
speedy  termination  of  the  session. 

In  this  year,  in  consequence  of  the  irruption  of  Mont- 
gomery and  other  revolutionary  forces  of  the  neighbouring 
colonies,  martial  law  was  proclaimed  throughout  Canada. 
The  proclamation  recited  that  a  rebellion  prevailed  in  many 
of  ^is  Majesty's  colonies  in  America,  and  particularly  in 
some  of  the  neighbouring  ones,  and  that  many  of  the  rebels 
had  with  an  armed  force  made  incursions  in  the  Irrovince, 
attacking  and  carrying  away  a  part  of  nis  Majesty's  troops, 
together  with  a  parcel  of  stores  and  a  vessel  belonging  to 
his  Majesty;  and  had  actually  invaded  the  Province  in  a 
traitorous  and  hostile  manner,  to  the  great  terror  of  his 
Majesty's  subjects  and  in  open  defiance  of  his  laws  and 
government,  falsely  and  maliciously  giving  out,  by  them- 
selves and  their  abettors,  that  the  motives  for  so  doing  were 
to  prevent  the  inhabitants  of  the  Province  from  being  taxed 
and  oppressed  by  the  government,  together  with  divers 
other  &lse  and  seditious  reports,  tending  to  inflame  the 
minds  of  the  people  and  to  alienate  them  from  his  Majesty. 
To  the  end  therefore  that  so  treasonable  an  invasion  might 
soon  be  defeated,  that  all  such  traitors  with  their  said  abet- 
tors might  speedily  be  brought  to  justice,  and  the  public 
peace  and  tranquillity  of  the  Province  restored,  which  the 
ordinary  course  of  civil  law  was  unable  to  effect,  the  pro* 
damation  was  issued.  It  declared  that  '<  until  the  aforesaid 
good  purposes  could  be  attained,''  the  Gk>vemor  General 
would,  in  virtue  of  the  powers  and  authority  to  him  given 
by  his  Majesty,  execute  martial  law,  and  cause  the  same  to 
be  executed  throughout  the  Province.  To  that  end  he 
ordered  the  Militia  to  be  raised  forthwith.  All  subjects 
and  others  whom  it  might  concern  were  enjoined  to  be  aid- 
ing and  assisting  the  commissioned  officers  and  others  who 
had  been  or  might  be  commissioned  for  carrying  on  his 
Majesty's  service.  The  consequence  was,  the  law  courts 
were  abandoned,  and  that  lawyers  and  lawyer^'  clerks,  as 
well  as  all  other  of  his  Majesty's  subjecte,  atiandoned  their 
occupations  for  the  protectipn  und  preservation  of  the  Pror 


10« 


LAW    JOtTRlTAL, 


[May, 


5E=a 


yince.  For  several  jeara,  the  Courts  and  the  Law  Society 
were  closed,  and  Dcither  students  were  admitted,  attor- 
neys enrdled;  nor  barristers  called. 


DIVISION  COURTa 

LiDDAL    T*    GiBSOlf    IT    AL. 

AHhQUgh  it  does  not  appear  in  the  report  of  this  cftse 
(pnblished  in  our  last  number),  we  understand  as  a  matter 
of  ikct,  that  the  Judge  offered  to  allow  the  objection,  if  the 
defendant  would  gfve  him  any  reason  to  snppoee  that  he 
had  sustained  any  loss  from  want  of  notice ;  and  as  he  did 
not  pretend  he  had,  but  appeared  merely  to  wish  to  get  off 
paying  his  just  liability,  the  Judge  thought  he  was  in 
equity  bound  to  pay. 

We  are  not  aware  of  any  case  in  which  the  power  of 
deciding  according  to  equity  and  good  conscience  has  been 
BO  employed,  but  we  have  heard  that  other  cooBty  judges 
as  well  as  Judge  Robinson  have  decided  in  that  way.  We 
should  be  glad  to  hear  from  any  correspondent  on  the 
subject ; — ^in  the  mean  time  we  subjoin  some  observations 
which  have  been  commnnioated  to  ns  respecting  the  case : 

17  Q.  B.  R.  98,  99.~The  judge  may  have  determined  it  on 
that  ground;  i,  e.,  that  the  defendant,  as  endorser,  was  in 
eonsciewx  liable  on  the  note.  But  is  not  the  defence  set  up  by 
the  defendant  a  statutorjr  one  (4  Anne,  cap.  9,  sec.  7),  as  well 
as  by  the  implieatton  raised  by  our  own  statutes  regulating 
the  time  of  presentment,  sending  notice  and  evidence  of  the 
same,  and  protest,  which,  by  the  Division  Court  Act  of  1850 
(sec.  43),  requires  six  days'  notice  before  trial? 

It  does  not  appear  in  this  case  that  such  a  notice  was  given, 
but  merely  that  the  defendant  appeared  and  raised  the  ol|ieo- 
tion  of  no  proof  of  presentment  of  notice  of  non-payment. 

It  is  as  rair  that  the  defendant  should  give  this  notice  of 
iuch  a  defence,  in  order  that  the  plaintiff  may  be  prepared 
with  his  retort 'as  presumptive  evidence  of  the  sending  the 
notice  of  dishonor,  or  more  conducive  evidence  if  that  is 
efeeHtaliy  disputed,  as  H  is  fbr  the  defendant  to  be  entitled  to 
notice  of  dishonor,  to  save  the  expense  of  extra  witnesses;  and 
the  defendant  should  not  be  allowed  to  lay  by,  and  raise  this 
defence  at  the  last  moment,  which  otherwise  must  lead  to  one 
of  two  bad  results — either  that  the  nhintiff  must  be  defeated, 
or  that  the  case  must  be  pontponea  till  next  court,  to  enable 
him  to  prove  notice  given,  by  which  the  defendant  gains  two 
months  more  time. 

Then,  as  to  statutory  defences,  is  not  any  plea  now  required 
by  the  rules  of  superior  courts  under  the  late  statutes  to  let  in 
any  defence,  a  statutory  defence  ?  And  if  intended  in  a  minor 
case  to  be  relied  on  In  the  Division  Courts  as  a  defence,  is  not 
six  days'  notice  of  it  necessary  as  both  fair  and  le^  ?  And  if 
there  is  a  doubt  as  to  defences  under  the  New  Rules,  the  10th 
section  of  the  Extension  Act  of  Division  Court  should  be 
adopted. 

Then,  are  not  all  defences  which  are  available  by  reason  of 
the  enactments  of  any  statute,  either  by  special  plea,  general 
issue,  or  by  statute,  or  simply  such,  which  requires  no  special 
plea  in  the  superior  courts,  but  which  requires  that  something 
shall  be  done  oefore  an  action  can  be  brought,  such  as  giving 
a  written  notice,  or  where  a  writing  shall  be  the  only  evidence, 
and  such  as  require  six  days'  notice  under  the  Division  Court 
Act»  and  in  the  superior  courts,  some  of  them  could  be  taken 
advantage  of  without  any  speciiU  plea  or  generiU  issue  per 


statute,  particularly  pointing  out  the  statute  fur  the  defence 
relied  on. 

It  would  seen  that  the  Divieteu  Court  Acta  intended  that 
all  oikers  than  the  ordinary  defences,  which  the  plaintiff  would 
be  prepared  for,  and  notice  of  which  he  received  fn  writing, 
should,  if  they  arose  by  the  eifoct  of  any  statiHle,  should  have 
SIX  days'  notice  given  of  them,  as  these  eases  are  generally 
not  undertaken  by  lawvers,  and  in  fairness  the  party  should 
be  apprised  in  time  of  their  true  nature,  so  that  he  could  pr^ 
pare  to  meet  it»  or  abandon  the  suit  if  the  defence  was  well 
founded. 

The  other  defences  of  an  ordinary  nature  dc  not  even  require 
a  written  appearance  or  plea.  But  upon  the  defendent  or  his 
agent  appears  and  defends.    It  is  ipitui  general  issue. 


We  have  received  the  April  number  of  the  Lawtr 
Canada  Jurist^  edited  by  a  committee  of  Advocates,  and 
published  by  John  Lovell,  Montreal;  abo  the  jSo^tetlor's 
Joumaly  London,  England  \  Noe.  1  and  2  ef  the  Lower 
Canada  Reporii,  publiriied  in  Quebec ;  and  the  Tables  of 
the  Trade  and  Navigation  of  the  Province  of  Canada  for 
1858,  compiled  from  <Acial  returns,  by  Hon.  A.  T.  Galt^ 
Inspector-General. 


Messrs.  Stephens  &  Norton  are,  we  are  informed,  about 
to  publish  a  twelfth  edition  of  Selwyn's  Abridgment  of  the 
Law  of  Nisi  Prins,  brought  down  to  the  preeent  time,  by 
David  Power,  Esq.,  Q.O.,  Recorder  of  Ipawioh.  The 
edition  is  much  required,  and  will,  we  are  sure,  be  in  all 
respects  worthy  of  the  publishers,  whose  Agent  in  thb  mty 
is  J.  C.  Oeikie. 


We  delayed  this  issue  of  the  Liw  Journal  in  order  at 
the  earliest  moment  to  publish  some  of  the  most  important 
Acts  of  the  Legislature,  recently  sanctioned  and  now  in 
force.    They  trill  be  fonnd  in  other  eolnmni. 


LAW  SOCIETY,  U.  C— MICHAELMAS  TERM,  1M8. 
ElAMINATION  FOR  CALL. 


SMITH'S  MERCANTILE  LAW. 

1.  la  wbat  respects  dees  life  insaraaoe  differ  freai  other  eoa* 
traots  of  insurance  ? 

2.  Mention  some  cases  in  which  one  partner  has,  and  some  in 
which  he  has  net,  a  right  to  bind  the  partnership. 

8.  What  is  a  bill  of  lading,  and  to  what  extent  is  it  a  negotiable 
instmraent. 
4.  How  may  a  partnership  be  created,  and  how  dissolved  ? 


ADDISON  ON  CONTRACTS. 

1.  What  is  a  nudum  pttrtum  f 

2.  Is  a  deliTery  of  goods  above  the  value  of  ten  pounds  suffi- 
cient to  satisfy  the  Statute  of  Frauda,  where  there  is  no  written 
eoDtraot,  or  part  payment  ?    If  aot,  what  more  Is  requisite  T 

8.  To  what  extent  must  a  contract  be  in  restraint  of  trade  to 
render  it  Toid  on  that  account  ? 

4.  What  amounts  to  a  suffieient  giving  of  time  to  a  principal,  to 
discharge  a  surety  ? 

6.  What  contracts  of  bfants  are  abselately  binding!  and  what 
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ia  reqatsiM  to  reader  a  ▼oidable  coo  tract  bj  an  infant  binding  on 
him  when  of  full  age  T 

TAYLOR  ON  BVIDENCE. 

1.  Ib  thero  any  and  wlMyt  distinction  between  seoondarj  and 
second-hand  evidence  ? 

2.  Are  there  %nv  cases  in  which  defendant  is  an  admissible 
witness  for  his  co-defendant  T 

3.  In  what  cases  prior  to  the  Common  L^iw  Procednre  Act  was 
a  comparibon  of  hand- writing  admitfsible  T 

4.  Does  the  fact  that  the  issne  is  on  the  defendant  in  all  cases 
entitle  him  to  begin  t    If  not,  state  anj  exception. 

6.  Where  a  ftict  in  issue  in  the  caase  requires  to  be  decided 
daring  the  progress  of  the  trial,  for  the  purpose  of  rendering  eri- 
dence  admissible,  is  it  a  question  for  the  court  or  for  the  jury,  and 
is  such  decision  final  ? 

6.  if  a  witness  gives  evidence  which  may  tend  to  criminate 
himself  without  elaiming  the  protection  of  the  court,  is  such  ad- 
mission admissible  eridence  against  him  ?  Poes  it  make  anj  dif- 
.ferenee  if  he  claim  the  protection  of  the  court,  and  is  compelled 
to  answer? 

7.  Qow  many  kinds  of  presumptions  are,  and  what  are  their 
effects  respectively  t 

BTLES  ON  BILLa 

1.  In  what  eases  would  the  drawer  of  a  bill  accepted  for  his 
accommodation  be  entitled  to  nodce  of  dishonour  t 

2.  Give  an  instance  of  a  restrictive  indorsement,  what  is  its 
efRBCtf 

8.  What  is  the  effect  of  a  blank  left  in  a  bill  or  note,  for  the 
name  of  the  p4yee  t 

4.  Is  the  forgery  of  the  drawer's  name  a  good  defence  in  ^ 
action  against  the  acceptor  of  a  bill. 

d.  What  is  the  effect  of  taking  a  bill  or  note  after  it  becomes 
due! 

6.  Within  what  time  must  the  several  parties  to  a  note  or  bill 
give  notice  of  dishonour,  to  enable  them  to  charge  the  parties 
liable  to  them  T 


STATUTES  AND  PRACTICE  OP  COURTS. 

1.  Tfhat  is  the  practice  of  the  Court  of  Chancery  as  to  the  re- 
hearing of  causes  t  How  is  the  application  for  a  re-hearing  made, 
and  how  often  may  a  cause  be  re-heard  ? 

2.  What  time  has  a  defendant  to  demur  tota  bill? 

8.  What  is  the  practice  substituted  by  Uie  general  orders  fbr 
the  old  praotiee  of  ezaminlag  parties  ^ro  mlertiM  wo  t 

4.  In  what  eases  can  the  Court  of  Chancery,  by  its  order  or 
decree,  Test  property  without  a  eonveyanee  ?  Is  tJUs  jurisdiction 
given  by  any,  and  what  statute  ? 

6.  Row  many  years  arrears  of  interest  on  ^  legacy  is  a  lej^tee 
entitled  to  ? 

6.  What  are  tlie  proceedings  in  replevin,  and  in  what  cases  Cfin 
the  action  be  brought  in  this  province  ? 

7.  When  is  judgment  non  obttanle  veridicio ;  and  when  is  a  re- 
pleader granted!  Has  the  OomsMn  Law  Prooednre  Act  made 
any  change  with  regard  to  costs  on  Judgment  aofi  ohsianU  t 

8.  What  is  the  effMt  of  a  defendant  in  ejectment  not  appearing 
at  the  trial? 

9.  What  ebaages  have  taken  place  dvriag  the  last  session  with 
regard  to  the  law  of  arrest  t 

10.  Within  what  time  after  the  date  of  the  first  vrrit  of  attach- 
ment against  an  absconding  debtor  mi^st  a  creditor  place  his 
attachment  in  the  hands  of  the  sheriif  to  entitle  him  to  share,  if 
the  property  of  the  debtor  is  insufficient  to  satisfy  all  demands  ? 

11.  How  many  peremptory  challenges  is  a  prisoner  entitled  to ; 
and  what  is  the  right  of  the  Crown  in  objecting  to  jurors  ? 

WILLIAMS  ON  REAL  PR0PERT7. 

1.  In  what  respect  does  a  contingent  remain  under  the  present 
law  difSar  from  an  eseeutory  devise  f  Has  ther^  heen  Wttj^  and 
what  change  in  the  law  on  this  subject  ? 

2.  State  the  rule  of  law  against  petpetnities. 


8.  What  are  the  requi;sites  of  a  legal  jointure  bufficieut  to  bsr  a 
widow  of  dower  ? 

4.  Upon  the  death  of  a  tenant  jvour  autre  vie  liring  csMiui  que  otr, 
where  no  special  occupant  has  been  named,  who  takes  the  residue 
of  the  estate?  On  what  statutes  does  the  hiw  in  such  cases 
depend  ? 

0.  In  whom  does  the  property  in  timber  unlawfully  cut  down 
by  a  tenant  for  life,  vest  upon  its  rscorerance  ! 

STORT*S  EQUITT  JURISPRUDENCE. 

1.  Oive  some  illustrations  of  the  doctrine  of  relief  in  equity,  on 
the  ground  of  accident. 

2.  What  is  it  essential  that  a  purchaser  seeking  to  rescind  the 
contract  of  sale  on  the  ground  of  the  vender's  misrepresentaUons, 
should  shew  ? 

8.  Is  inadequacy  of  price  in  any,  and  what  cases,  a  good  ground 
of  defence  to  a  bill  by  a  purchaser  for  specific  performance? 

4.  What  are  the  rules  of  court  of  equity,  as  to  setting  aside 
sales  of  reversion,  and  reversionary  interests? 

6.  What  precaution  should  tbe  asstgnee  of  a  chose  in  action  take 
to  guard  against  pi  iority  being  obtained  by  a  subsequent  assignee  ? 

C  In  what  cases  will  courts  of  equity  deem  a  trust  created  by 
recommendatory  words  in  a  will  ?  Give  an  instance  in  which 
words  of  recommendation  will  be  held  to  raise  a  trust,  and  an 
instance  in  which  such  a  construction  wiU  not  be  applied. 


BLACKSTONFS  COMMENTARIES. 

1.  Where  a  colony  is  won  by  conquest  or  cession,  does  it  still 
remain  subject  to  its  ancient  laws ;  or  do  the  laws  of  England 
apply  to  it  ? 

2.  How  are  statutes  classed  by  Blackstone  t 

8.  Mention  some  of  the  rales  giren  by  Blackstone  for  the  eon* 
strnction  of  statutes. 


An  Ad  reipeding  ike  Omedlidaied  SiaiuUi  of  Ounada. 

[Assented  to  4th  May>  1B69  ] 

Whbrbas  it  has  been  found  expedient  to  revise,  oUasify  and 
oonsolidate  the  Publio  General  Statutes  which  apply  to  the 
whole  Province  of  Canada ; — ^And  whereas  anon  revision, 
dassification  and  oonaolidaUon  have  been  made  acoordingly ; 
And  whereas  it  is  expedient  to  provide  for  tbe  inoorporatioii 
therewith  of  the  Publio  QeQeroI  Statutes  passed  darinijp  t|ie 
present  Session  in  so  far  as  the  same  affect  the  whole  Prorioofi, 
and  for  givipg  the  force  of  law  to  the  body  of  ConsoUdated 
Statutes  to  result  from  such  incorporation :  Therefore,  |Ier 
Mfyesty,  by  and  with  tbe  advice  |ui4  consent  of  theLegUU^iv^ 
CouDOtl  and  Assembly  of  Canada,  enacts  as  follows : 

1.— The  printed  Boll  attested  as  that  of  the  said  S^^tea  so 
revised,  classified  and  ooQsolidated  as  aforesaid,  ttoder  the 
sisnatoro  of  His  Excellency  the  Qovemor-Qeneral,  that  of  Ui^ 
Clerk  of  the  LegtelatiTe  Counoil,  and  that  of  tbe  Clerk  of  tbe 
LegislaUve  Assemblr,  apd  deposited  in  the  cffioe  of  tbe  Clerk 
of  the  Legislative  CJouooil,  shall  be  held  to  be  the  original 
thereof,  and  to  embody  tbe  several  Acts  and  parts  of  Acts 
mentioned  as  to  be  repcuded  in  the  Schedule  A  thereto  annexed; 
but  the  marginal  notes  thereon,  and  the  references  to  former 
enactments  at  tbe  foot  of  the  several  sections  thereof  forip  no 
part  of  ths  said  Statutes  and  eball  be  held  to  have  been  inMrt- 
ed  for  convenience  of  reference  only,  and  ma^  be  omitted  or 
corrected,  and  any  mis-print  or  olerical  error  m  the  jN^id  RoH 
may  also  be  corrected, — in  the  Roll  hereinafter  mentioned. 

2, — Tbe  Governor  may  select  sueh  Acts  and  parts  qf  Acta 
passed  during  the  present  Session,  as  he  may  deem  it  advisable 
to  incorporate  with  the  said  Statutes  contained  in  the  said  first 
mentioned  RdII,  and  may  cause  them  to  be  so  incorporated 
therewith,  adapting  their  form  and  langoage  to  those  of  the 
said  SuUt^tos  cbut  without  changing  tbdir  effect),  insertin|( 


104 


LAW     JOURNAL 


[May, 


them  in  their  proper  places  in  the  said  Statutes,  striking  out 
of  the  latter  ttny  enactments  repealed  bv  or  inconsistent  with 
those  so  incorporated,  altering  the  n^pbering  of  the  chapters 
and  sections,  if  need  be,  and  addine  to  the  said  Schedule  A  a 
list  of  the  Acts  and  parts  of  Acts  of  the  present  Session  so  in- 
corporated as  aforesaid ;  and  the  GoTemor  mav  direct  that  all 
sums  of  money  stated  in  the  said  Roll  in  Halifax  cnrrenej,  be 
oonTerted  into  dollars  and  cents,  in  all  cases  where  it  can  be 
eonyeniently  done. 

3. — So  soon  as  the  said  incorporation  of  such  Acts  and  parts 
of  Acts  with  the  said  Statutes,  and  the  said  addition  to  the 
said  Schedule  A  shall  have  been  completed,  the  GoYCrnor  may 
cause  a  correct  printed  Roll  thereof  attested  under  his  signa- 
ture and  countersigned  by  the  Provincial  Secretary,  to  be  de- 
posited in  the  office  of  the  Clerk  of  the  Legislative  Council, 
which  Roll  shall  be  held  to  be  the  original  thereof,  and  to  em- 
bodv  the  several  Acts  and  parts  of  Acts  mentioned  as  repealed 
in  the  amended  Schedule  A  thereto  annexed ;  any  marginal 
notes  however,  and  references  to  former  enactments  which 
may  appear  thereon  being  held  to  form  no  part  of  the  said 
Statutes,  but  to  be  inserted  for  convenience  of  reference  only. 

4. — The  Governor  in  Council,  after  such  deposit  of  the  said 
last  mentioned  Roll,  may  by  Proclamation,  declare  the  day  on, 
from  and  after  which  the  same  shall  come  into  force  and  have 
effect  as  law  by  the  designation  of  *'  The  Consolidated  Statutes 
.of  Canada." 

5. — On,  from,  and  after  such  day,  the  same  shall  according- 
ly oome  into  force  and  effect  as  and  by  the  designation  of  "  The 
Consolidated  Statutes  of  Canada,"  to  all  intents  as  though  the 
same  were  expressly  embodied  in  and  enacted  by  this  Act, 
to  oome  into  force  and  effect  on,  from  and  after  such  day ;  and 
on,  from  and  after  the  same  day,  all  the  enactments  in  the 
several  Acts  and  parts  of  Acts  in  such  amended  Schedule  A 
mentioned  as  repealed  shall  stand  and  be  repealed, — save  only 
OS  hereinafter  is  provided. 

6. — ^Tbe  repeal  of  the  said  Acts  and  parts  of  Acts  shall  not 
revive  any  Act  or  provision  of  law  repealed  by  them :  nor 
shall  the  said  repeal  prevent  the  effect  of  any  saving  clause  in 
the  said  Acts  and  parts  of  Acts,  or  the  application  of  any  of 
the  said  Acta  or  Jjmrts  of  Acts  or  of  any  Act  or  provision  of 
law  formerly  in  force, — ^to  any  transaction,  matter  or  thing 
anterior  to  the  aaid  repeal,  to  which  they  would  otherwise 
apply. 

7.— *The  repeal  of  the  said  Acts  and  parts  of  Acts  shall  not 
afibct: 

1. — Any  penalty,  forfeiture  or  liability,  civil  or  criminal, 
incurred  beiore  the  time  of  such  repeal,  or  any  proceedings  for 
enforcing  the  same,  had,  done,  completed  or  pending  at  the 
time  of  such  repeal ; 

2. — Nor  any  indictment,  information,  conviction,  sentence 
or  prosecution  had,  done,  completed  or  pending  at  the  time  of 
such  repeal ; 

3. — ^Nor  any  action,  suit,  judgment,  decree,  certificate,  exe- 
cution, process,  order,  rule  or  any  proceeding,  matter  or  thing 
whatever  respecting  the  same,  had,  done,  made,  entered, 
granted,  completed,  pending,  existing,  or  in  force  at  the  time 
of  such  repeij ; 

4. — Nor  any  act,  deed,  right,  title,  interest,  grant,  assurance, 
descent,  will,  registry,  (x>ntract,  lien,  charge,  matter  or  thing, 
had,  done,  made,  established  or  existing  at  the  time  of  such 
repeal; 

5. — Nor  any  office,  appointment,  commission,  salary,  allow- 
ance, security,  duty,  or  any  matter  or  thing  appertaining 
thereto,  at  the  time  of  such  repeal ; 

6. — Nor  any  marriage,  certificate  or  registry  thereof,  law- 
fully had,  made,  granted  or  existing  before  or  at  the  time  of 
such  repeal ; 

7. — Nor  shall  such  repeal  defeat,  disturb,  invalidate  or  pre- 
judicially affect  any  other  matter  or  thing  whatsoever,  had. 


done,  completed,  existing  or  pending  at  the  time  of  such  re- 
peal ; 

8. — But  every 

Such  penalty,  forfeiture  and  liability,  and  every  such 

Indictment,  information,  convictidftj  sentence  and  proeeca- 
tion,  and  every  such 

Action,  suit,  judgment,  decree,  certificate,  execution,  pro- 
cess, order,  rule,  proceeding,  matter  or  thing,  and  every  such 

Act,  deed,  right,  title,  interest,  grant,  assurance,  descent, 
will,  registry,  contract,  lien,  charge,  matter  or  thing,  and 
every  such 

Office,  appointment,  commission,  salary,  allowance,  security 
and  duty,  and  every  such 

Marriage,  certificate  and  registry,  and  every  such  other  matr 
ter,  and  thing,  and  the  force  and  effect  thereof,  respectively. 

May  and  shall,  both  at  law  and  in  equity,  remain  and  con- 
tinue as  if  no  such  repeal  had  taken  place,  and,  so  far  as  ne- 
cessary, may  and  shall  be  continued,  prosecuted,  enforced  and 
proceeded  with  under  the  said  Consolidated  Statutes  and  other 
the  Statutes  and  Laws  having  force  in  this  Province,  so  far  as 
applicable  thereto,  and  subject  to  the  provisions  of  the  said 
several  Statutes  and  Laws. 

8.— The  said  Consolidated  Statutes  shall  not  be  held  to  oper- 
ate as  new  laws,  but  shall  be  construed  and  have  effect  as  a 
consolidation  and  as  declaratory  of  the  law  as  contained  in  the 
said  Acts  and  parts  of  Acts  so  repealed,  and  for  which  the 
said  ConsolidatBd  Statutes  are  substituted. 

0. — But  if  upon  any  point  the  provisions  of  the  said  Conso- 
lidated Satutes  are  not  in  effect  the  same  as  those  of  the  re- 
pealed Acts  and  parts  of  Acts  for  which  they  are  substituted, 
then  as  respects  all  transactions,  matters  and  things  subse- 
quent to  the  time  when  the  said  Consolidated  Statutes  take 
effect,  the  provisions  contained  in  them  shall  prevail,  but  as 
respects  all  transactions,  matters  and  things  anterior  to  the 
said  time,  the  provisions  of  the  sold  repealed  Acta  and  parts  of 
Acts  shall  prevail. 

10. — ^Any  reference  in  any  former  Act  remaining  in  force, 
or  in  any  instrument  or  document,  to  any  Act  or  enactment 
so  repesied,  shall  after  the  Consolidated  Statutes  take  effect^ 
be  h^d,  as  regards  any  subsequent  transaction,  matter  or 
thing,  to  be  a  reference  to  the  enactments  in  the  Consolidated 
Statutes  having  the  same  effect  as  such  repealed  Act  or 
enactment. 

11. — The  insertion  of  any  Act  in  the  said  Schedule  A  shall 
not  be  oonstrued  as  a  declaration  that  such  Act  or  any  part  of 
it  was  or  was  not  in  force  immediately  before  the  coming  into 
force  of  the  said  Consolidated  Statutes. 

12. — Copies  of  the  said  Consolidated  Statutes  printed  by  the 
Queen's  Printer  from  the  amended  roll  so  deposited,  shall  be 
received  as  evidence  of  the  saM  Consolidated  Statutes  in  all 
Courts  and  places  whatsoever. 

13. — The  Interpretation  Act  contained  in  the  said  Consoli* 
dated  Statutes,  shall  apply  to  them  and  to  this  Act ; — and  in 
sonstruing  this  Act  or  an^  Act  forming  part  of  the  said  Sta- 
tutes, unless  it  be  otherwise  provided,  or  there  be  something 
in  the  context  or  other  provisions  thereof  indicating  a  differ- 
ent meaning  or  calling  tor  a  different  construction : 

1. — ^The  enactments  in  such  Act  apply  to  the  whole  Pro- 
vince of  Canada ; 

2. — ^The  Law  is  to  be  considered  as  always  speaking,  and 
whenever  any  matter  or  thing  is  expressed  in  the  present  tense, 
the  same  is  to  be  applied  to  the  circumstances  as  they  arise, 
so  that  effect  may  be  piven  to  each  Act  and  every  part  there- 
of according  to  its  spirit,  true  intent  and  meaning; 

3. — The  word  "  shall"  is  to  be  construed  as  imperaUve,  and 
the  word  *'  may''  as  permissive ; 

4. — Whenever  the  word  "  herein"  is  used  in  any  section  of 
an  Act,  it  is  to  be  understood  to  relate  to  the  whole  Act  and 
not  to  that  section  only ; 
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5. — When  any  Act  or  thing  is  required  to  bo  done  bj  more 
than  two  persons,  a  majority  of  them  may  do  it ; 

6. — The  word  "  Proclamation"  means  a  Proclamation  under 
the  Great  Seal,  and  the  expression  "  Great  Seal"  means  the 
Great  Seal  of  the  Province  of  Canada ; 

7. — When  the  Governor  is  authorized  to  do  any  act  by  Pro- 
clamation, such  Proclamation  is  to  be  understood  to  be  a  Pro- 
clamation issued  under  an  order  of  the  Governor  in  Council ; 
but  it  shall  not  be  necessary  that  it  be  mentioned  in  the  Pro- 
clamation that  it  is  issued  under  such  order ; 

8. — The  word  '*  County"  includes  two  or  more  Counties 
united  for  purposes  to  which  the  enactment  relates. 

14. — ^If  upon  any  point  there  be  a  difference  between  the 
Snglish  and  the  French  versions  of  the  said  Statutes,  that 
version  which  is  most  consistent  with  the  Acts  consolidated  in 
the  said  Statutes  shall  prevail. 

15. — ^The  laws  relating  to  the  distribution  of  the  printed 
copies  of  the  Statutes  shall  not  apply  to  the  said  Consolidated 
Statutes,  but  the  same  shall  be  distributed  in  such  numbers 
and  to  such  persons  only,  as  the  Governor  in  Council  may 
direct. 

IG. — This  Act  shall  be  printed  with  the  said  Consolidated 
Statutes  and  shall  be  subject  to  the  same  rules  of  construction 
as  the  said  Consolidated  Statutes ; — And  any  Chapter  of  the 
eaid  Statutes  may  be  cited  and  referred  to  in  any  Act  and 
proceeding  whatever.  Civil  and  Criminal,  either  by  its  title  as 
an  Act, — or  by  its  number  as  a  Chapter  in  the  copies  printed 
by  the  Queen's  Printer,-~or  hj  its  short  title. 

17. — The  Governor  may  direct  that  any  Acts  or  parts  of 
Acts  of  the  Imperial  Parliament,  Proclamations,  Treaties  or 
other  Public  documents  which  he  may  select  as  of  general  in- 
terest to  the  people  of  this  Province,  be  printed  and  annexed 
to  and  distribute  with  the  printed  copies  of  the  said  Consoli- 
dated Statutes. 


An  Act  respecting  the  Consolidated  ^aiuUsfor  Upper  Canada, 

[Assented  to  4th  May,  1859..] 

WHiRiAsit  has  been  found  expedient  to  revise,  classify  and 
tsonsolidate  the  Public  General  Statutes  which  apply  exclu- 
sively to  Upper  Canada,  including  both  those  passed  by  the 
Legislature  of  the  late  Province  of  Upper  Canada,  and  those 
passed  by  the  Parliament  of  Canada ; — And  whereas  such  re- 
yision,  classification  and  consolidadon  have  been  made  accord- 
ingly ;  And  whereas  it  is  expedient  to  provide  for  the  inoor- 
poratioB  therewith  of  the  Public  General  Statutes  passed 
during  the  present  Session  in  so  far  as  the  same  affects  Upper 
Canada  exclusively,  and  for  giving  the  force  of  law  to  the 
body  of  Consolidated  Statutes  to  result  from  such  incorpora- 
tion: Therefore,  Her  Majesty,  by  and  with  the  advice  and 
consent  of  the  Legislative  Council  and  Assembly  of  Canada, 
enacts  as  follows : 

1. — The  printed  Roll  attested  as  that  of  the  siud  Statutes  so 
revised,  classified  and  consolidated  as  aforesaid,  under  the 
signature  of  His  Excellency  the  Governor  General,  that  of  the 
Clerk  of  the  Legislative  Council  and  that  of  the  Clerk  of  the 
Legislative  Assembly,  and  deposited  in  the  office  of  Clerk  of  the 
Legislative  Council,  shall  beheld  to  be  the  original  thereof, 
and  to  embody  the  several  Acts  and  parts  of  Acts  mentioned 
as  to  be  repealed  in  Schedule  A  thereto  annexed ;  but  the 
marginal  notes  thereon,  and  the  references  to  former  enact- 
ments at  the  foot  of  the  several  sections  thereof  form  no  part 
of  the  said  Statutes,  and  shall  be  held  to  have  been  inserted 
for  convenience  of  reference  only,  and  may  be  omitted  or 
corrected,  and  any  mis-print  or  clerical  error  in  the  said  Roll 
may  also  be  corrected, — in  the  Roll  hereinafter  mentioned. 

2. — The  Governor  may  selectsuch  Acts  and  parts  of  Acts  pass- 
ed during  the  present  Session,  as  he  ma^  deem  it  advisable  to 
incorporate  with  the  said  Statutes  contained  in  the  said  first 


mentioned  Roll,  and  may  cause  them  to  be  so  incorporated 
therewith,  adapting  their  form  and  language  to  those  of  the 
said  Statutes  (but  without  changing  their  effect),  inserting 
them  in  their  proper  places  in  the  said  Statutes,  striking  out 
of  the  latter  any  enactments  repealed  by  or  inconsistent  with 
those  so  incorporated,  altering  the  numbering  of  the  chapters 
and  sections,  if  need  be,  and  adding  to  the  said  Schedule  A 
a  list  of  the  Acts  and  parts  of  Acts  of  the  present  Session  so 
incorporated  as  aforesaid ;  and  the  Governor  may  direct  that 
all  sums  of  money  stated  in  the  said  Roll  in  Halifax  currency, 
be  converted  into  dollars  and  cents,  in  all  cases  where  it  can 
be  conveniently  done. 

3. — So  soon  as  the  said  incorporation  of  such  Acts  and  parts 
of  Acts  with  the  said  Statutes,  and  the  said  addition  to  the  said 
Schedule  A  shall  have  been  completed,  the  Governor  may 
cause  a  correct  printed  Roll  thereof  attested  under  his  signa- 
ture and  countersigned  by  the  Provincial  Secretary,  to  be 
deposited  in  the  office  of  the  Clerk  of  the  Legislative  Council, 
which  Roll  shall  be  held  to  be  the  original  thereof,  and  to  em- 
body the  several  Acts  and  parts  of  Acts  mentioned  as  repealed 
in  the  amended  Schedule  A  thereto  annexed ;  any  marginal 
notes  however,  and  references  to  former  enactments  which 
may  appear  thereon  beine  held  to  form  no  part  of  the  said 
Statutes  but  to  be  inserted  for  convenience  of  reference  only. 

4. — The  Governor  in  Council,  afler  such  deposit  of  the  said 
last  mentioned  Roll,  may,  by  Proclamation,  declare  the  day 
on,  from  and  after  which  the  same  shall  come  into  force  and 
have  effect  as  law  by  the  designation  of  '*  The  Consolidated 
Statutes  for  Upper  Canada." 

5.— On,  from  and  after  such  day,  the  same  shall  accordingly 
come  into  force  and  affect  as  and  by  the  designation  of  "  The 
Consolidated  Statutes  for  Upper  Canada,"  to  all  intents  as 
though  the  same  were  expressly  embodied  in  and  enacted  by  this 
Act,  to  come  into  force  and  effect  on,  from  and  after  such 
day  ;  and  on,  from  and  after  the  same  day,  all  the  enactments 
in  the  several  Acts  and  parts  of  Acts  in  such  amended  Sched- 
ule A  mentioned  as  repealed,  shall  stand  and  be  repealed, 
save  only  as  hereinafter  is  proTided. 

6. — ^The  repeal  of  the  saia  Acts  and  parts  of  Acts  shall  not 
revive  any  Act  or  provision  of  law  repealed  by  them  ;  nor 
shall  the  said  repeal  prevent  the  effect  of  any  saving  clause  in 
the  said  Acts  and  parts  of  Acts,  or  the  application  of  any  of 
the  said  Acts  or  parts  of  Acts  or  of  any  Act  or  provision  of 
laws  formerly  in  force, — to  any  transaction,  matter  or  thing 
anterior  to  the  said  repeal,  to  which  they  would  otherwise 
apply. 

7. — The  repeal  of  the  said  Acts  and  parts  of  Acts  shall  not 
affect — 

1. — Any  penalty,  forfeiture  or  liability,  civil  or  criminal, 
incurred  before  the  time  of  such  repeal,  or  any  proceedings 
for  enforcing  the  same^  had,  done,  completed  or  pending  at  the 
time  of  such  repeal, — 

2. — Nor  any  indictment,  information,  conviction,  sentence 
or  prosecution  had,  done,  completed  or  pending  at  the  time  of 
sucn  repeal, — 

3. — Nor  any  action,  suit,  judgment,  decree,  certificate,  ex- 
ecution, process,  order,  rule  or  any  proceeding,  matter  or 
thing  whatever  respecting  the  same,  had,  done,  made,  entered, 
granted,  comnletea,  pending,  existing,  or  in  force  at  the  time 
of  such  repeal, —  % 

4. — Nor  any  act,  deed,  right,  title,  interest,  grant,  assur- 
ance, descent,  will,  registry,  contract,  lien,  charge,  matter  or 
thing,  had,  done  made^  acquired,  established  or  existing  at  the 
time  of  such  repeal, — 

5. — Nor  any  office,  appointment,  commission,  salary,  allow- 
ance, security,  duty,  or  any  matter  or  thing  appertaining 
thereto,  at  the  time  of  sUch  repeal, — 

6. — Nor  any  marriage,  certificate  or  registry  thereof,  law- 
fully had,  made,  granted  or  existing  before  or  at  the  time  of 
such  repeal, — 
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7.— Nor  dhHll  nach  repeal  defeat,  diBturb,  inTalidate  or  pre- 
jadicially  affect  anj  other  matter  or  thing  whatsoever,  had, 
dime,  completed,  existing  or  pending  at  the  time  of  sooh 
repeal, — 

8. — Bat  every 

Such  penalty,  forfeiture  and  liability,  and  every  raoh 

Indictment,  inf(»rmation,  conviction,  sentence  and  prosecn- 
tii>n,  and  every  Roch 

Action,  Boit,  judgment,  decree,  certificate,  eiecution,  pro- 
cess, order,  rule,  proceeding,  matter  or  thing,  and  every  such 

Act,  deed,  right,  title,  interest,  grant,  assurance,  descent, 
will,  registry,  contract,  lien,  charge,  matter  or  thing,  and 
every  such 

Office,  appointment,  oommission,  salary,  allowance,  secarity 
and  duty,  and  every  such 

Marriage,  certificate  and  registry,  and  every  inch  other 
matter  and  thing,  and  the  force  and  effect  thereof,  respectively, 

May  and  shall,  both  at  law  and  in  equity,  remain  and  cim- 
tinue  as  if  no  such  repeal  had  taken  place,  and,  ao  for  as 
necessary,  may  and  shall  be  continued,  prf»secated,  enforced 
and  proceeded  with  under  the  said  Consolidated  Statutes  and 
other  the  Statutes  and  Laws  having  force  in  Unper  Canada,  so 
far  as  applicable  thereto,  and  subject  to  the  provisions  of  the 
said  several  Statutes  and  Laws. 

8.— The  said  Ccmsolidated  Statutes  shall  not  be  held  to 
operate  as  new  laws,  but  shall  be  construed  and  have  eff^t  as 
a  t^onHnlidatiota  and  as  declaratory  of  the  law  as  oontained  in 
the  t«aid  Acts  and  parts  of  Acts  so  repealed,  and  for  which  the 
Slid  Consiilidated  Statutes  are  substituted. 

9. — But  if  up<»n  any  p«iint  the  provisions  of  the  sbtd  Consoli- 
dated Statutes  are  not  tn  effect  tne  same  as  those  of  the  re- 
pealed Acts  and  parts  of  Acts  for  vrhich  they  are  substituted, 
then  as  renpects  all  transiictions,  matters  and  things  subse- 
quent to  the  time  when  the  said  Consolidated  Statutes  take 
efiect,  the  provisions  contained  in  th^m  shall  prevail,  but  as 
respects  all  transactions,  matters  and  things  anterior  to  the 
saia  time,  the  provisions  of  the  said  repealed  Acts  and  parts 
of  Acts  shall  prevail. 

10. — Any  refen^noe  in  any  former  Act  remaining  in  force, 
or  in  any  instrument  or  document,  to  any  Act  or  enactment  so 
repealed,  shall  after  the  Consolidated  Statuten  take  effeo^  be 
held,  as  regards  any  subsequent  transaction,  matter  or  thing, 
to  be  a  reference  to  the  enactments  in  the  Consolidated  Sta- 
tutes having  the  same  effect  as  such  repealed  Act  or  enact- 
ment. 

IL — The  insertion  of  any  Act  in  the  said  Schedule  A  shall 
not  be  oontttrued  as  a  declaration  that  such  Act  or  any  part  of 
it  was  or  was  not  in  force  immediately  before  the  coming  into 
force  of  the  said  Consolidated  Statutes. 

12. — Copies  of  the  said  Consolidated  Statutes  printed  by  tbe 
Queen's  Printer  from  the  amended  Roll  so  deponited,  shall  be 
received  as  evidence  of  the  said  Consolidated  Statutes  in  all 
Ciiurts  and  places  whatsoever. 

13. — It  shall  Dot  be  necessary  that  the  said  Consolidsted 
Statutes  for  Upper  Canada  be  translated  into  French  :  but  the 
Governor  may,  in  his  discretion,  cause  fr  translation  to  be 
made  and  printed  at  any  time  hereafter. 

14. — The  laws  relating  to  the  distribution  of  the  printed 
copies  of  the  Statutes  shall  not  apply  to  the  said  Consolidated 
SCatutea,  but  the  same  shall  be  distributed  in  such  numbers 
and  to  such  persons  only,  as  the  Governor  in  Council  may 
direct. 

15. — This  Act  shall  be  printei  with  and  shall  form  the  first 
Chapter  of  the  said  Consolidated  Statutes,  and  shall  be  subject 
to  the  rules  of  construction  prescribed  in  the  second  Chapter 
thereof; — And  any  Chapter  of  the  said  Stitutes  may  be  cited 
and  referred  to  in  any  Act  and  proceeding  whatever.  Civil  and. 
Criminal,  either  by  its  title  as  an  Act, — or  by  its  number  as  a 
Chapter  in  the  copies  printed  by  the  Queen's  Printer, — or  by 
its  short  title. 


An  Act  to  amend  and  explain  An  Act  to  define  the  Efeethe  Fran" 
cAMe,  to  j)rovide  Jar  the  RegutraUcn  of  Vi4er9^  and  Jor  other 
purpoeee  therein  mentioned, 

[Assented  to  4th  May,  1859.] 

Wbbuas  it  18  in  and  by  the  fourth  section  of  the  Act  pass- 
ed in  the  twenty-second  year  of  Her  Majesty's  Reign,  and  in- 
tituled. An  Act  to  define  the  Elective  IVanchiee^  to  provide  for 
the  HegiUration  of  Voters^  and  for  other  purposes  therein  men- 
tioned, amongst  other  things  enacted,  that  the  Clerk  of  each 
Mutiicipality  in  Upper  Canada  shall,  after  the  final  revision 
and  correction  of  the  Assessment  Ridl,  forthwith  make  a  cor- 
rect alphabetical  list  of  all  persons  entitled  to  vote  at  the  elec- 
tion of  a  Member  of  the  Legislative  Council  and  Assembly 
within  such  Municipality,  according  to  the  provisions  of  the 
said  Act ;  and  that  all  such  lists  shall  be  completed  and  deliver- 
ed as  thereinbefore  mentioned  on  or  before  the  first  day  of 
October  in  each  year ;  And  whereas  doubts  have  arisen  as  to 
the  effect  of  the  enactment  requiring  that  the  said  lists  should 
be  completed  and  delivered  on  or  before  the  first  day  of  Octo- 
ber in  each  year :  Therefore,  Her  Majesty,  by  and  with  the 
advice  and  cimsent  of  the  Legislative  Council  and  Asaembly  of 
Canada,  declarer  and  enacts  as  follows : 

1. — It  was  and  is  the  meaning  and  intention  of  the  said  Act 
end  of  the  clause  hereinbefore  recited,  that  the  period  therein 
mentioned  within  wliich  the  lists  should  be  completed  and  de- 
livered, that  is  to  say,  the  first  day  of  October,  in  each  year, 
shall  be  directoiy,  only  to  the  Clerk  of  each  Municipality 
in  Upper  Canada,  and  that  nothing  therein  oontained  it 
intended  to  render  null,  void  or  inoperative  thcT  said  lists,  in 
the  event  of  their  not  being  completed  and  delivered  as  in  the 
said  Act  mentioned  on  or  before  the  period  aforesaid,  but  that 
the  said  lists  shall  be  valid  and  effectual  for  the  purposes  of 
the  said  Act,  even  though  not  so  completed,  and  delivered  by 
the  said  period  of  time. 

2. — If  any  Clerk  of  a  Municipality  in  Upper  Canada  aliall 
omit,  neglect  or  refuse  to  complete  or  deliver  the  said  lists  on 
or  before  the  first  day  of  October  in  each  year,  according  to 
the  directions  of  the  fourth  section  of  the  said  Act,  or  to  per^ 
form  any  of  the  ohligatioiis  or  fbrmalitiea  therein  required  of 
him,  such  Clerk  for  each  auch  omiesioti,  n^eot  or  rafoaal, 
shall  incur  a  penalty  of  two  hundred  dollars. 

And,  for  avoiding  doabta  under  those  provisions  of  the  said 
Act  whieh  relate  to  Lower  Canada,  it  is  declared  and  enacted 
by  the  following  seotiokis  of  thia  Act  whioh  apply  only  to  Lower 
Canada, as  fol Iowa: 

Notwithstanding  any  thing  conteined  in  The  Lower  Can- 
ada Municipal  and  RotSi  Act  of  1855,  in  the  Acts  amending  the 
santa.  or  in  any  Act  iifoorporating  any  City  or  Town  in  Lower 
Canada,  every  Assessor,  Valuator  or  other  penon  employed  to 
make  the  Valuation  Or  Assessment  Roll  of  property  in  any 
Citv,  Town,^  Vilia|e,  ot  other  local  Manioipality  in  I^er  Ca- 
nada, shall  insert  in  such  roll,  in  separate  columna  and  in  ad- 


the  names  of  the  owners,  tenants  or  occupants  (each  in  sepa- 
rate columns)  of  every  such  property : 

2. — And  whenever  the  rent,  or  any  part  of  the  rent  of  any 
real  property  is  made  payable  in  pniduce,  or  otherwise  than 
in  money,  or  aiiy  premium  is  paio,  or  any  improvements  are 
to  be  made  by  the  tenant,  or  any  other  consideration  is  stipu- 
lated in  favor  of  the  owner,  in  redaction  of  the  rent, — the  As- 
sessor or  Valuator  shall  take  into  consideration  and  allow  for 
such  produce,  premium,  improvement  or  consideration  in 
establishing  the  annual  rent  or  value  of  such  property. 

4. — Every  Valuation  or  Assessment  Roll,  everv  revised  Val- 
uation or  Assessment  Roll,  and  every  List  of  Voters,  made 
under  the  provisions  of  this  Act,  of  the  Acts  hereby  amended, 
or  of  any  other  Act,  shall  be  subscribed  or  attested  by  the  per^ 
son  or  persons  making  the  same,  and  by  any  person  employed 
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under  the  authority  of  the  second  sub-flection  of  the  sixty-fifth 
section  of  Tht  LinBer  Canada  Munidpal  and  Road  Aei  of  ls55,  if 
anj  such  person  be  so  employed,  and  attested  by  his  or  tbeir 
oath  or  sdnrmation,  in  the  foUowing  Tijirm ; 

••  I,  (or,  we  severally  and  each  fbr  himself,)  do  swear  (or 
solemly  declare)  that  to  the  beet  of  my  (or  our)  knowledge 
and  belief,  the  above  (hert  insert  tUle  of  document  as  Valuation 
or  Assessment  Roll,  revised  Valuation  or  Assessment  Roll,  or 
list  of  Voters,  as  the  ease  mav  be,)  is  correct,  and  that  nothing: 
has  been  improperly  and  fraudulently  inserted  therein,  or 
omitted  thorefrom." 

And  such  oath  or  afirmation  shall  be  made  before  a  Justice  of 
the  Peace  who  shall  attest  the  same ; — and  the  wilful  making 
of  any  false  statement  in  any  such  oath  or  affirmation,  shall  be 
wilful  and  oormpt  perjury,  and  punishable  as  such,  as  provided 
by  the  Interpretation  Act,  which  shall  apply  to  this  Act. 

5. — If  at  the  time  of  any^election,  no  list  of  voters  for  the 
current  year  shall  have  been  made  or  shall  exist,  the  Return- 
ing Officer  and  Deputy  Returning  Officers  for  such  election 
shall  be  furnished  with  the  list  of  Voters  last  maile  or  existing 
and  shall  govern  themselves  thereby,  and  such  list  shall  have 
the  same  effect  as  if  it  were  the  list  fbr  the  eorrent  year. 

6. — Whenever  the  name  of  any  voter  entitled  to  have  his 
name  entered  on  the  Valuation  or  Assessment  Roll,  or  on  the 
revised  Valuation  or  Assessment  Rdl,  is  omitted  from  the  list 
of  Vtiters,  in^onseouenee  of  its  having  been  omitted  from  any 
such  Rtill  or  revised  Boll,  it  was  and  is  the  intention  of  the 
Act  herein  first  above  cited  and  amended,  that  such  person 
efaould  have  the  same  right  of  complaint  and  of  appeal  in  wder 
to  have  his  name  placed  on  the  said  list  of  Voterii,  as  if  it  had 
been  omitted  from  the  said  list  after  having  been  inserted  in 
sueh  Roll  or  revised  Roll. 

7. — If  the  Clerk  or  Secretary  Treasurer  of  any  Otty  or  Mu- 
nicipality in  Lower  Canada  does  not  Aimish  to  every  Deputy 
Returning  Officer  acting  in  such  City  or  Municipality,  or  in 
any  Ward  or  Division  thereof,  a  true  copy  or  copies  of  the  pro- 
per list  of  voters,  or  of  so  much  thereof  as  refates  to  the  lofud- 
ity  for  which  such  Deputy  Returning  Officer  is  to  act,  or  as  re* 
quired  by  the  eighth  sub-section  of  the  fifth  section  of  the  said 
first  cited  Act,  the  Returning  Officer  shall  procure  from  the 
Registrar  of  the  County  or  Registration  division,  or  if  he  be 
himself  such  Registrar  shall  furnish  a  copy  certified  by  him 
to  be  correct,  of  the  then  last  list  of  voters  tor  such  Municipal- 
ity, part  of  a  Municipality  or  Ward,  filed  in  his  office,  and 
shall  cause  the  same  to  be  delivered  to  the  Deputy  Returning 
Officer ;  and  the  cost  of  such  copy  shall  be  paid  by  the  Clerk 
or  Secretary  Treasurer,  in  default,  and  may  be  recovered  from 
him  or  from  the  Munieipality  of  which  he  is  such  Offii^er,  by 
the  Returning  Officer  or  Re^strar  who  shall  have  procured 
or  furnished  such  copy. 

8. — The  word  **  Occupant^'  in  the  said  first  cited  Act  shall, 
in  Lower  Canada,  signify  a  person  occupying  property,  other- 
wise than  as  owner,  tenant,  or  usufructuary,  either  in  his 
own  right,  or  in  the  right  of  his  wife,  but  being  in  possession 
of  such  property  and  enjoying  the  revenues  and  profits  arising 
therefrom, — and  the  word  **TentLnV'  shall  include  any  person 
who  instead  of  paying  rent  in  money  is  bound  to  render  to  the 
owner  any  portion  of  the  produce  of  such  property. 


An  Act  to  mtend  ike  promsums  of  the  Ad  far  ike  aboHHm  of 

Imprimnmeni  for  Debt. 

[Assented  to  4tli  May,  1869.] 

Whbrias  it  is  just  to  extend  to  decrees  and  orders  in  Chan- 
cery, and  rules  and  orders  of  the  Common  Law  Courts  for  the 
payment  of  money,  the  relief  granted  to  parties  in  actions  ai 
law  under  the  Act  for  the  abolition  of  Imprisonment  for  Debt; 
and  to  aboliBh  imprisonment  for  debt  in  the  Division  Courts ; 
and  to  make  further  provision  for  the  relief  of  parties  and  the 
punishment  of  fraudSy  in  respect  as  well  of  debts  affected  by 


the  said  Act,  as  of  the  other  debts  embraced  in  this  Act: 
Therefore  Uer  Majesty,  by  and  with  the  advice  and  coi>  sent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts  as 
follows : 

CHAircBiir. 

1. — No  order  shall  be  granted  for  a  writ  of  Ais  exeat  Fro/om- 
cidy  (to  be  hereafter  called  a  Writ  of  Arrest,)  unless  the  party 
applying  for  the  writ  has  a  cause  of  suit  to  at  least  such  an 
amount,  and  shows  by  affidavit  such  facts  andciroomstaaces  as 
the  Aet  for  the  abolition  of  imprisonment  for  debt  requires  in 
the  case  of  a  special  order  for  holding  a  party  to  bail  under 
that  Act 

2. — In  case  an  order  is  made  fbr  a  Writ  of  Arrest  in  a  suit 
for  alimony,  the  amount  of  the  bail  required  shall  not  exceed 
what  ma^  be  oonsidered  soiioient  to  oover  the  amoont  of 
future  alimony  for  two  years,  besides  arrears  and  costs,  bat 
may  be  for  less  at  the  discretion  of  the  Court. 

3. — ^The  bail  er  security  required  to  be  taken  nnder  a  Writ 
of  Arrest  shall  not  be  that  the  person  arrested  will  not  go  or 
attempt  to  go  out  of  Upper  Canada,  bnt  shall  merely  be  Xo  the 
effect  that  we  pereon  arrested  will  perform  and  alude  bv  the 
orders  and  decrees  made  or  to  be  made  in  the  suit,  or  will  per- 
sonally appear  for  the  purposes  of  the  snit  at  sueh  times  And 
places  as  the  Court  may  from  time  to  time  order,  and  will,  ia 
ease  he  becomes  liable  by  law  to  be  eooBLmitted  to  close  enetod^* 
render  himself  (If  so  ordered)  into  the  ooetody  of  any  Sbersff 
the  Court  may  from  time  to  time  direet. 

OINKEAL   PKOyiSIOHS. 

4. — ^PtocesB  of  contempt  for  non-payment  of  any  sum  "of 
money,  or  for  non-payment  of  any  costs,  charges,  or  expenses, 
payable  by  any  decree  or  order  of  the  Court  of  Chancery,  or 
of  a  Judge  thereof,  or  by  any  rule  or  order  of  the  Court  of 
Queen's  Bench  or  Common  Pleas,  or  of  a  Judge  thereof,  or  by 
any  decree,  order,  br  rule  of  a  County  Court,  or  of  a  Judge 
thereof,  is  hereby  abolished ;  and  no  person  shall  be  detained, 
arrested,  or  held  to  bail  for  non-payment  of  money,  unlesa 
a  sfMcial  order  for  the  purpose  is  made  on  an  affidavit  or  affi- 
davits, establishing  the  same  facts  and  circumstances  as  are 
necessary  for  an  order  for  a  writ  of  capias  ad  satisfaciendum, 
under  the  Act  for  the  abolition  of  imprisonment  for  debt ;  ai>d 
in  such  case  the  arrest  when  alloweu  shall  be  made  by  means 
of  a  writ  of  attachment,  corresponding  as  nearly  as  may  be  to 
a  writ  of  capias  ad  satisfaciendum. 

5. — But  in  case  a  party  is  arrested  under  a  Writ  of  Arrest, 
issued  after  the  passinjg  of  this  Act,  it  shall  not  be  necessary 
before  suin^  out  a  writ  under  the  preceding  section  of  this 
Act  to  obtain  a  Judge's  order  therefor,  or  to  file  any  further 
affidavit  than  those  on  which  the  order  fur  the  Writ  of  Arrest 
was  obtained. 

6. — Persons  who  may  hereafter  give  bail  under  a  writ  of 
capias  ad  satisfaciendum,  or  under  a  writ  of  attachment  under 
the  fourth  section  of  this  Act,  shall  not  be  bound  to  remain  or 
abide  within  the  gaol  limits,  but  may  depart  therefrom  at 
their  discretion ;  and  when  a  person  desires  to  give  bail  under 
such  a  writ,  the  bond  to  the  Sheriff  shall  not  oontiun  that  part 
of  the  usual  condition  which  provides  that  the  debtor  shall 
remain  and  abide  within  the  limits  of  the  gaol,  or  shall 
not  depart  therefrom,  unless  discharged  from  custody  by  due 
course  of  law ;  but  the  condition  shall  provide  that  the  person 
arrested  shall  observe  and  obey  all  notices,  orders,  and  rules 
of  the  Court  touching  or  concerning  the  debtor  or  person 
ordered  to  pay,  or  his  answering  interrogatories,  or  his  appear- 
ing to  be  examined  vivd  voce,  or  otherwise,  or  his  returning  and 
being  remanded  into  close  custody ;  and  the  party  or  his  bail 
shallnot  be  entitled  to  claim  longer  time  for  so  observing  or 
obeying  them  he  would  have  been  entitled  to  if  the  party  nad 
remained  on  the  limits  as  heretofore,  but  the  Court  may,  not- 
withstanding, grant  further  time  if  the  Court  is  uf  opinitin  that 
the  same  may  be  done  without  substantial  injury  to  the  inte- 
rests of  the  party  to  reoeive  the  money. 
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7. — PersoiiB  who  have  heretofore  given  bail  orsecarity  ander 
a  writ  of  m  exeat  or  capias  ad  mUirfacUndum^  may  surrender 
themnelves  into  cuetod^i  or  maj  i»ub«titute  for  their  bonds  or 
other  security  heretofore  given  under  the  writ,  a  bond  or 
other  security  to  the  effect  and  amount  mentioned  in  the  pre- 
ceding secttons  of  this  Act ;  and  thereupon  in  either  case  the 
existing  bail  or  security  shall  be  discharged  or  released. 

8. — A  person  arrested  under  a  writ  of  capias  ad  acUis facien- 
dum, or  under  a  writ  of  attachment,  though  he  is  not  confined 
to  close  custody,  but  has  given  bail,  may  apply  for  and 
obtain  his  discharge,  in  the  same  manner  and  subject  to 
the  same  terms  and  conditions,  as  nearly  as  may  be,  as  an 
execution  debtor  who  is  confined  to  close  custody. 

9. — In  case  a  person  has  been  heretofore  or  may  be  hereafter 
arrested  and  committed  to  gaol  in  any  other  County  than  that 
in  which  he  resided  or  carried  on  business  at  the  time,  or  in 
case  a  per 'ton  is  surrendered  by  his  bail  to  the  Sheriffs  of  any 
County,  other  than  that  in  which  he  resided  or  carried  on 
business  at  the  time,  such  person  shall  be  entitled  to  be  trane- 
ferrod  to  the  eaol  of  bis  own  County,  on  pre-paying  the  expense 
of  his  removi3 :  and  the  Sheriff  in  whose  County  he  was  arres^ 
ed  may,  if  he  is  satisfied  of  the  facts,  transfer  him  accordingly ; 
but  if  the  Sheriff  declines  to  act  without  an  order  of  the  Court 
or  a  Judge,  such  an  order  shall  be  made  on  the  application  of 
the  prisoner,  and  notice  to  the  opposite  party. 

lU. — £very  person  who  is  now  in  custody,  or  on  bail  under 
a  process  of  contempt  for  non-payment  of  costs,  shall  be  entit- 
led to  be  discharged  therefrom  ;  and  no  person  shall  hereafter 
be  liable  to  arrest  for  non-payment  of  costs. 

11. — Every  person  who  is  now  in  custody  or  on  bail  under  a 
writ  of  fi«  exeat  or  who  is  now  in  custody  or  on  bail,  whether 
to  the  limits  of  any  gaol  or  otherwise,  under  process  of  con- 
tempt fur  non-payment  of  money  under  any  award,  order,  de- 
cree, or  other  proceeding  whatever  other  than  costs,  charges, 
and  expenses,  shall  be  entitled  to  be  discharged,  but  shall  be 
liable  to  be  detained,  or  after  such  dincharge  to  be  again  ar- 
rested, by  virtue  of  an^  such  special  order,  as  mentione^^in 
the  first  or  fourth  section  of  this  Act. 

12. — Fur  the  purpose  of  enforcing  payment  of  any  money, 
or  of  any  costs,  charges,  or  expenses  payable  by  any  decree 
or  order  of  the  Court  of  Chancery,  or  any  rule  or  order  of  the 
Court  of  Queen's  Bench  or  Common  Pleas,  or  any  decree, 
order,  or  rule  of  a  County  Court,  the  person  to  receive  payment 
shall  be  entitled  to  writs  of  ^eri  facias  and  vaidUiotii  eiqwnas 
respectively,  against  the  pnipeny  of  the  perH«»n  ti»  pay,  and 
shall  also  be  entitled  to  attach  and  enforce  payment  of  the 
debts  of ^r  accruing  to  the  person  to  pay,  in  the  (*ame  manner 
reApectively  and  sur>ject  to  the  same  rulei«,  as  nearly  as  may 
be,  as  in  the  case  of  a  judgment  at  law  in  a  civil  action  ;  and 
such  writs  shall  have  the  like  effect  as  nearly  as  may  be, 
and^  the  Courts  and  Judges  shall  have  the  same  powers  and 
duties  in  respect  to  the  same  and  in  respect  to  the  pniceedings 
under  the  same,  and  the  parties  and  bheriff  rcFpectivcIy  shall 
have  the  same  rights  and  remedies  in  respect  thereof,  and  the 
writs  shall  be  executed  in  the  same  manner  and  subject  to  the 
same  conditions,  iis  nearly  as  may  be,  as  in  the  case  of  like 
writs  in  other  cases;  but  subject  to  such  general  orders  and 
rules  varying  or  otherwise  affecting  the  practice  in  regard  to 
the  said  matters,  as  the  Courts  respectively  may  from  time  to 
time  make  under  their  authority  in  that  behalf. 

13. — As  to  the  Court  of  Chancery,  that  Court  mi\y  also  issue 
writs  of  sequestration  as  hitherto  or  in  such  cases  as  by  ge- 
neral or  other  orders  of  the  Court  mny  think  expedient:  and 
nothing  in  this  Act  shall  be  construed  to  take  aiirny  the  juris- 
diction of  the  Court  under  or  by  means  (tf  such  writs  ;  and  no 
writ  shall  issue  from  Chancery  against  the  lands  of  the  person 
to  pay,  but  if  the  decree  or  order  is  registered,  the  Court  may 
enforce  the  charge  thereby  created  upon  real  estate,  according 
to  the  practice  of  the  Court  in  the  case  of  a  charge  on  real 
estate  created  by  other  means. 


14. — Every  decree  or  order  of  the  Court  of  Chancery,  and 
every  rule  or  order  of  the  Court  of  Queen's  Bench  or  Common 
Pleas,  and  every  decree,  order  or  rule  of  a  County  Court, 
directing  payment  of  money  or  of  coets,  charges  or  expenses, 
shall,  BO  tar  as  it  relates  to  such  money,  costa,  charges  or 
expenses,  be  deemed  a  judgment,  and  the  person  to  receive 
payment  a  creditor,  and  the  person  to  make  payment  a 
debtor,  within  the  meaning  of  the  Act  for  the  abolition  of 
imprisonment  for  debt;  and  the  said  persons  shall  respectively 
have  the  same  remedies,  and  the  Courts  and  Judges  and  the 
oflBoers  of  Justice  shall  in  cases  under  this  Act  have  the  same 
powers  and  duties,  as  in  corresponding  cases  under  the  said 
Act. 

15. — In  case  a  decree  cr  order  in  Chancery,  or  of  a  County 
Court  in  the  exercise  of  the  equitable  jurisdiction  of  each 
County  Court,  directs  the  payment  of  money  into  Court  or  to 
the  credit  of  any  cause,  or  otherwise  than  to  any  person,  the 
person  having  the  carriage  of  the  decree  or  order,  so  &r  as 
rehites  to  such  payment^  shall  be  deemed  the  plaintiff  within 
the  meaning  of  the  said  Act 

16. — If  any  person  being  a  Trustee  of  any  money  or  other 
property  for  the  benefit  either  wholly  or  partially  of  some 
other  person,  or  for  any  public  or  charitable  purpose,  converts 
or  appropriates  the  same  or  any  part  thereof  to  or  for  hia  own 
use  or  purposes,  or  otherwise  wilfully  dispoaes^f  the  same 
contrary  to  his  duty,  so  that  such  money  or  other  property  is 
not  forthcoming  and  paid  or  delivered  when  such  person  is 
ordered  or  decreed  by  the  Court  of  Chancery  or  other  Court 
bavinfT  jurisdiction  in  the  matter  to  pay  the  same,  he  shall  be 
deemed  to  have  converted  or  disposed  of  the  same  with  intent 
to  defraud  within  the  meaning  of  the  Act  twenty-second 
Victoria,  chapter  twenty-two. 

17. — Every  rule  or  order  of  the  Court  of  Queen's  Bench  or 
Common  Pleas,  or  of  a  Judge  thereof,  directing  payment  of 
money  other  than  costs,  and  every  rule  or  order  of  a  County 
Court  directing  such  payment,  may  be  registered  in  the  Re- 
gistry Office  of  any  County,  and  such  registration  shall  be  on 
the  certificate  of  the  same  officer  and  shall  have  the  same  effect 
as  the  registration  of  a  judgment  of  the  same  Court. 

18. — For  the  purpose  of  carrying  out  the  provisi<ms  of  this 
Act,  so  far  as  relates  to  the  Courts  of  Queen's  Bench  and 
Common  Pleas,  and  to  the  County  Courts  as  Courts  of  Law» 
the  three  hundred  and  thirteenth,  three  hundred  and  four^ 
teenth,  and  three  hundred  and  fifteenth  sections  of  the  Common 
Law  Procedure  Act,  1856,  and  the  ninth,  section  of  the  County 
Courts'  Amendment  Act,  1857,  shall  be  deemed  incorporated 
herewith,  as  if  the  provisions  therein  contained  had  been 
repeiited  in  this  Act  and  expressly  made  to  apply  thereto,  and 
it  shall  not  be  necessary  to  lay  before  Parliament  any  rules, 
orders  or  regulations  made  for  the  purpose  of  this  Act. 

19. — The  Court  of  Chancery  shall,  with  reference  to  the 
proceedings  in  the  Court  of  Chancery  under  this  Act,  and  to 
proceedings  under  this  Act  in  the  County  Courts  in  the  exer- 
cise of  their  equitable  jurisdiction,  have  all  the  powers  which 
the  next  preceding  section  of  this  Act  gives  to  the  Common 
Law  Courts,  in  respect  to  the  ca^es  to  which  that  section  refers. 

DIYISION  GOUaVS. 

20. — ^The  Summons  issued  under  the  ninety-first  section  of 
the  Division  Courts'  Act  may  be  served  either  personally  or  by 
leaving  a  copy  of  the  summons  at  the  house  or  the  party  to  m 
served,  or  at  his  usual  or  last  place  of  abode,  or  with  some 
grown  person  there  dwelling. 

21. — A  party  failing  to  attend  according  to  the  requirements 
of  any  such  summous,  shall  not  be  liable  to  be  committed  to 
Gaol  for  the  default,  unless  the  Judge  is  satisfied  that  such 
non-attendance  is  wilful,  or  that  the  party  has  failed  to  attend 
aiYer  being  twice  so  summoned,  and  if  at  the  hearing  it  appears 
to  the  Judge,  upon  the  examination  of  the  party  or  otherwise, 
that  he  ought  not  to  have  been  so  summoned,  or  if  at  such 
hearing  the  judgment  creditor  does  not  appear,  the  Judge  sha)! 
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award  the  party  Bummoned,  a  sum  uf  money  by  way  of  coro- 
penRatioD  tbr  his  trouble  and  attendance,  to  be  recovered 
against  the  judgment  creditor  in  the  same  manner  as  any 
other  judn^ment  of  the  Court. 

22.— The  examination  shall  be  held  in  the  Judge's  chamber, 
unless  the  Judge  shall  otherwise  direct. 

23. — In  case  a  party  has,  after  his  examination,  been  dis- 
charged by  the  Judge,  no  further  summons  shall  issue  out  of 
the  same  Division  Court  at  the  suit  of  the  same  or  any  other 
creditor,  without  an  affidavit  satisfyinj^  the  Judee  upon  facts 
not  before  the  Court  upon  such  examination,  that  the  party 
had  not  then  made  a  full  disclosure  of  his  estate,  effects  and 
debts,  or  an  affidavi^atisfyin^  the  Judge  that  since  such 
examination  the  party  has  acquired  the  means  of  paying. 

FKNALTIKS. 

24. — No  person  shall  be  arrested  or  imprisoned  on  any  claim 
or  on  any  judgment  recovered  against  him  as  a  debtor  at  the 
suit  of  any  person  fur  any  penalty  or  sum  of  money  in  the 
naiure  of  a  penalty  or  forfeiture,  whether  such  claim  or  suit 
be  in  the  name  of  such  person  alone,  or  in  the  form  of  proceed- 
ing known  as  qui  torn,  dhc,  (notwithstanding  any  thing  to  the 
contrary  in  any  statute  providing  for  the  recovery  of  such 
penalties  or  sums  by  action  at  law)  except  in  cases  and  under 
circumstances  where  on  claims  or  judgments  for  ordinary  debts, 
parties  can  hereafter  be  arrested  or  imprisoned,  and  any 
person  now  under  arrest  or  imprisonment  or  order  for  arrest 
or  imprisonment  on  any  such  claim  or  judgment  first  in  this 
section  referred  to,  shall  be  forthwith  discnarged  from  such 
arrest  or  imprisonment  or  order  therefor,  subject  to  be  arrested 
hereafter,  as  in  the  cases  of  judgments  for  ordinary  debts  as 
hereinbefore  provided. 

25. — This  Act  shall  apply  to  Upper  Canada  only. 


An  Ad  to  secure  to  Married  Women  certain  Separate  RighU  of 

Property. 

[Assented  to  4th  May,  1859.] 

Whereas  the  law  of  Upper  Canada  relating  to  the  property 
of  married  women  is  frequently  productive  of  great  injustice, 
and  it  is  highly  desirable  that  amendments  should  be  made 
therein  for  uie  better  protection  of  their  rights ;  therefttre,  her 
Majesty,  by  and  with  the  advice  and  consent  of  the  Legislative 
Council  and  Assembly  of  Canada,  enacts  as  follows: 

1. — Every  woman  who  shall  marry  after  the  passing  of  this 
Act  without  any  marriage  ctmtract  or  settlement,  shall  and 
may,  notwithstanding  her  coverture,  have,  hold  and  enjoy  all 
her  personal  property,  whether  belonging  to  her  before  mar- 
riage, or  acquired  by  her  after  marriage,  and  also  all  her  per- 
sonal earnings  and  any  acquisitions  therefrom,  free  from  the 
debts  and  obligations  of  her  husband,  and  from  his  control  or 
disposition  without  her  consent,  in  as  full  and  ample  a  manner 
as  if  she  continued  sole  and  unmarried,  any  law,  usage  or 
custom  to  the  contrary  notwithstanding;  provided,  that  this 
clause  shall  not  extend  to  any  property  received  by  a  married 
woman  from  her  husband  during  coverture. 

2. — Every  woman  already  married  without  any  marriage 
contract  or  settlement,  shall  andnnay,  from  and  after  the 
passing  of  this  Act,  notwithstanding  her  coverture,  have,  bold 
and  enjoy  all  her  personal  property  not  already  reduced  into 
the  possession  of  her  husband,  whether  belonging  to  her  before 
marriage  or  acquired  by  her  after  marriage,  and  also  all  her 
personal  earnings  and  any  acquisitions  therefrom  not  already 
reduced  into  the  possesHion  of  her  husband,  free  from  his  debts 
and  obligations  contracted  after  the  passing  of  this  Act,  and 
from  his  control  or  diMposition  without  her  consent,  in  as  full 
and  ample  a  manner  as  if  she  were  s«>]e  and  unmarried;  any 
IftW,  usage  or  custom  to  the  contrary  notwithstanding. 


3 —  Provided  always  that  nothing  herein  contQ«ned  shall  be 
construed  to  protect  the  property  of  a  married  woman  from 
seizure  and  sale  on  any  execution  against  her  husband  for  her 
torts  ;  and  in  such  case,  execution  shall  first  be  levied  on  her 
separate  property. 

4. — The  interest  acquired  by  marriage  of  a  man  in  the  real 
estate  of  his  wife  shall  not,  during  her  life,  be  subject  to  exe- 
cution on  any  judgment  against  him. 

5. — Every  married  woman  having  separate  property,  whether 
real  or  personal,  not  settled  by  any  ante-nuptial  contract,  shidl 
be  liable  upon  any  separate  contract  made  or  debt  incurred  by 
her  before  marriage,  to  the  extent  and  value  of  such  separate 
property,  in  the  same  manner  as  if  she  were  sole  and  unmarried. 

6. — Every  husband  who  takes  any  interest  in  the  separate 
real  or  personal  property  of  his  wife,  under  any  contract  or 
settlement  on  marriage,  shall  be  liable  upon  the  contracts  made 
or  debts  incurred  by  her  before  marriage,  to  the  extent  or 
value  of  such  interest  only,  and  no  more. 

7  — Every  married  woman  may  make  any  devise  or  bequest 
of  her  separate  property,  real  or  personal,  or  of  any  rights- 
therein,  whether  such  property  be  acquired  before  or  alter  mar- 
riage, to  or  among  her  child  or  children  issue  of  any  marriage, 
and  failing  there  be  any  issue,  then  to  her  husband,  or  as  she 
may  see  fit,  in  the  same  manner  as  if  the  were  sole  and  un- 
married ;  Provided  that  such  devise  or  bec|ue6t  be  executed  in 
the  presence  of  two  or  more  witnesses,  neither  of  whom  shall 
be  her  husband,  and  that  her  husband  shall  not  be  deprived 
by  such  devise  or  bequest  of  any  right  he  may  have  acquired 
as  tenant  by  the  curtesy. 

8. — A  married  woman  shall  not  be  liable  to  arrest  either  on 
mesne  or  final  process. 

9. — The  separate  personal  property  of  a  married  woman  dy- 
ing intestate  shall  be  distributed  in  the  same  proportions 
between  her  husband  and  children  as  the  personal  property 
of  a  husband  dying  intestate  is  or  shall  be  distributed  between 
his  wife  and  children  ;  and  if  there  be  no  child  oi^  children 
living  at  the  death  of  the  wife  so  dying  intestate,  then  such 
property  shall  pass  or  be  distributed  as  if  this  Act  had  not 
been  passed. 

10. — In  any  action  or  proceeding  at  law  or  in  equity,  by  or 
against  a  married  woman,  upon  any  contract  made  or  debt 
incurred  by  her  before  marriage,  her  husband  shall  be  made 
apaity  if  residing  within  the  Province,  but  if  absent  there- 
from, the  action  or  proceeding  may  go  on  for  or  against  her 
alone ;  and  in  the  aeclaration,  bill  or  statement  of  the  cause 
of  action,  it  shall  be  alleged  that  such  cause  of  action  accrued 
before  marriage,  and  also  that  such  married  woman  has 
separate  estate ;  and  the  judgment  or  decree  therein,  if  against 
such  married  woman,  shall  be  to  recover  of  her  separate  estate 
only,  unless  in  any  action  or  proceeding  against  her,  in  which 
her  husband  has  been  joined  as  a  party,  anj  false  plea  or  an- 
swer has  been  pleaded  or  put  in,  when  the  judgment  or  decree 
shall  be,  in  addition,  to  recover  against  him  the  costs  occa- 
sioned by  such  false  plea  or  answer,  as  in  ordinary  cases. 

11. — Nothing  in  this  Act  eon  tain  ed  shall  be  construed  to 
prevent  any  ante-nuptial  settlement  or  contract  b^ng  made  in 
the  same  manner  and  with  the  same  effect  as  such  contract 
or  settlenient  might  be  made  if  this  Act  had  not  been  passed ; 
but  notwithstanding  any  such  contract  or  settlement,  any  se- 
parate, real  or  personal  property  of  a  married  woman  acquir- 
ed either  before  or  after  marriage,  and  not  coming  under  or 
being  affected  by  such  contract  or  settlement,  shall  be  sulject 
to  the  provisions  of  this  Act,  in  the  same  manner  as  if  no  such 
contract  or  settlement  had  been  made ;  and  as  to  such  pro- 
perty, and  her  personal  earnings  and  any  acquisitions  there- 
from, such  woman  shall  be  considered  as  having  married 
without  any  marriage  contract  or  settlement. 

12.— This  Act  shall  apply  only  to  Upper  Canada. 
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An  Act  to  amend  the  lato  enabling  Married  Women  to  convey  their 
*  Eeal  Estate  wiihin  Upper  Canada, 

[ARseoted  to  4th  May,  1859.] 

Whirias  it  IB  expedient  to  amend  the  law  enabling  married 
women  to  convey  their  real  estate  within  Upper  Canada,  by 
providing  for  casee  in  which  informal  or  erroneous  certificates 
have  been  indorsed  upon  Deeds  oonvejini;  real  estate  executed 
by  married  women  jointly  with  their  husbands,  as  well  as  for 
oases  in  which  such  Deeds  have  been  executed  in  presence  of 
and  certificates  indorsed  thereon  by  non-resident  Justices  of  the 
Peace,  or  in  which  certificates  have  been  indorsed  on  such 
Deeds  subsequent  to  the  execution  thereof:  therefore,  her 
Majesty,  by  and  with  the  advice  and  consent  of  the  Legisiative 
Council  and  Assembly  of  Canada,  enacts  as  follows: 

1. — ^Whenever  any  certificate  on  the  back  of  any  Deed  hereto- 
fore execnted  by  any  married  woman,  pursuant  to  the  Act  of 
the  said  Parliament  of  Upper  Canada,  passed  in  the  first  year 
of  the  reign  of  bis  late  Majesty  King  William  the  Fourth, 
chapter  two,  or  pursoant  to  the  Act  of  the  said  Parliament  of 
Upper  Canada,  passed  in  the  secoad  year  of  Her  Maienty's 
reign,  ohapter  six,  has  been  signed  by  tmo  Justieesof  the  Peaoe^ 
such  certificate  shall  be  held  and  is  hereby  deolared  to  be  valid 
and  eflfeetoal  for  all  the  parpoees  ooateinplaied  by  said  Acts, 
although  the  said  Joatiees  were  not  at  the  time  residents  of  the 
Dwtriet  or  Oountj  in  wbioh  snob  married  woman  resided  ;  and 
•very  Deed  heretofore  executed  in  the  preseoee  of  each  Joiiiioea, 
and  every  «>uch  eertifioales  eo  signed  ihall  have  tbeaameforoe, 
validity  and  efiiBot  aa  if  the  said  Deed  Lad  been  executed  in  the 
preeenoe  of,  and  saeh  oertifioate  had  been  aigned  by  two  Justices 
of  the  Peace  of  the  District  or  County  in  whioh  such  Married 
woman  at  the  time  of  the  execution  thereof  resided. 

2. — When  any  certificate  on  the  back  of  any  Deed  executed 
by  any  married  woman,  pursuant  to  the  s^d  first  mentioned 
Act,  shall  have  been  heretofore  given  on  any  day  subsequent 
to  the  execution  of  the  said  Deed,  such  certificate  shall  be 
deemed  and  be  taken  tu  have  been  given  on  the  day  on  whicb 
the  said  J>eed  was  executed ;  and  such  Deed  sfaall  be  as  good 
and  valid  in  law  as  if  pucb  certificate  bad  been  in  fact  signed 
on  the  dav  of  the  execution  of  the  deed  to  which  it  relates,  as 
required  by  the  said  Act. 

3. — In  case  any  married  woman  seized  of  or  entitled  to  real 
estate  in  Upper  Canada,  and  being  of  the  age  of  twenty-one 

J  ears,  has  neretofore  exeonted,  jointly  with  ber  hasbaod,  a 
^eed  for  the  conveyance  of  the  same,  such  Deed  shall  be  taken 
and  considered  as  a  valid  conveyance  of  the  land  therein  men- 
tioned, And  tbe  execution  thereof  shall  be  deemed  and  taken 
to  be  valid  and  effectnal  t  >  paser  tbe  estate  of  such  married 
woman  in  the  said  land,  although  a  eertifloate  of  her  consent 
to  be  barred  of  her  right  of  Dower  of  and  ineuch  land,  instead 
of  a  certificate  of  her  consent  to  convey  her  eetate  in  the  same, 
Have  l>eeii  iudorse-l  thereon. 

4. — Whenever  the  requirements  of  the  Acts  of  tlieBfiriiament 
of  the  late  Province  of  Upper  Canada,  or  of  the  Parliament  ef 
this  Province  of  Canada,  respecting  the  eonveyanee  of  real  es- 
tate in  Upper  Canada  by  married  women,  while  respeotively  in 
force,  have  been  complied  with  on  the  execution  by  any  mar- 
ried women  of  a  Deea  of  eonveyanee  of  real  estate  in  Upper 
Canada  then  belonging  to  sueb  married  woman,  each  exeeotioo 
shall  be  deemed  and  taken  to  be  valid  and  effectual  to  pass  the 
estate  of  such  married  woman  in  the  land  intended  to  be  oon- 
▼ejed,  although  the  eertifioate  indorsed  on  such  Deed  be  not 
in  strict  oonformity  with  tbe  forms  prescribed  by  the  said  Acts, 
or  any  pr  either  of  them. 


An  Ad  to  amend  the  Law  oflkUe  Firdences, 

[Assented  to  4th  May,  1859.] 

Whereas  it  is  expedient  to  amend  the  law  relating  to  falop 
pretences:   therefore,  her  Majesty,  by  and  with  tbe  advice 


and  consent  of  the  Legislative  Council  and  Assembly  of  Cana- 
da, enacts  as  folbws : 

1. — If  any  person  by  any  false  pretence  obtains  the  signa- 
ture of  any  other  person  to  any  bill  of  exchange,  promissory 
note,  or  any  valuable  security,  with  intent  to  cheat  or  defraud, 
every  such  offender  shall  be  guilty  of  a  misdemeanor,  and  shall 
be  liable  to  fine  or  imprisonment,  or  both,  at  the  disoretion  of 
the  Court ;  such  impnsonment  to  be  for  a  period  less  than  two 
years. 
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AN8WBB8     TO    COB  B  B  S  POM  DB  N  T8. 

2b  the  Editors  of  the  Lato  Journal 

Ancastm,  19tfa  March,  1859. 

QBNTLimir. — As  nniformtti^  of  Practice  is  very  deeirable 
not  only  in  thA  several  divisions  of  a  Coonty,  but  in  tbe 
various  Counties  also,  I  beg  leave  to  sabmit  the  following,  on 
which  I  am  aware  there  is  a  great  dtfferenoe  of  opinion,  and 
consequently  of  practice ;  hoping  that  you  will  favour  yonr 
readers  with  your  opinion  on  the  sutyeot,  and  also  that  some 
of  those  Clerks,  whose  experience  qualifies  them  to  give  aa 
authoritive  opinion,  would  give  us  their  views  on  tbe  eolvjeet. 
The  subject  is  the  interpretation  of  scale  of  fees  **  For  evety 
order  or  judgment." 

I  believe  it  is  tbe  opinion  of  many  that  tbe  terms  Order  and 
Judgment  are  to  be  taken  together,  and  one  fee  obarged  for  the 
direction  of  tbe  Court,  however  many  Orders  may  have  aooom- 
panied  the  Judgment  in  the  cause.  This  part  of  the  qaestion 
was  decided,  as  far  as  this  ooanty  is  conoemed,  by  imb  order 
from  the  Attorney  Oeneral's  office  dated  14th  September  1858, 
in  which,  he  gave  his  opinion  that  *'  Clerks  should  collect  a 
fee  on  every  order  in  addition  to  the  Judgment  fee,"  and  the 
communication  (addressed  to  Judge  Logic)  concludes  thus 
"  Such  is  the  practice  of  the  County  of  Simcoe,  and  some  other 
counties,  and  the  Attorney  Oeneral  thinks  it  desirable,  that 
your  Court  should  adopt  this  as  an  uniform  procedure."  Such 
being  tbe  case,  the  diffieolty  that  oeenrs  to  me  is,  what  is  to 
be  oonsadered  an  ovder,  and  charged  for  asanoht  We  will 
ti^e  an  example  to  show  what  I  oMan.  In  a  eertain  aait, 
there  is  Judgment  given  for  plaintiff^ 

Order,  that  defendant  pay  tbe  amount  in  eo  many  daye. 

Order^  that  expenses  of  one  witness  be  allowed. 

Order^  that  lOe.  be  charged  for  Hearing  Fee. 

And  it  may  be,  some  individual  is  brought  np  for  disturb^ 
ing  the  Court,  and  ordered  to  pay  $10  forthwith  or  to  be 
ctimmitted  for  contempt.  Should  a  fee  be  obarged  for  each 
of  these  orders  ?  And  in  the  case  of  a  judgment  summons 
where  the  judgment  debtor  is  ordered  to  pay  by  oertain  in- 
stalments, the  Orders  might  he  multiplied  indefinitely. 

Another  salject  I  should  like  to  have  your  opinion  apon» 
is :  When  are  the  Fee  Fund  returns  due,  and,  the  money  ac- 
counted for  therein,  payable  to  the  County  Attorney  ?  When 
I  came  into  this  office  1  followed  the  instructions  contained  in 
a  printed  circular  **  furnished  for  the  information  of  Clerks  of 
County  and  Division  Courts;"  from  the  Inspector  Oenerars 
office ;  by  which  Clerks  are  required  to  furnish  returns  to  the 
Fee  Fund,  up  to  certain  dates,  *'  and  having  had  them  com- 
pared with  their  books  by  the  County  Judge,  at  the  Conrty 
or  Division  Court  sessions  next  following,  to  forward  them, 
Ac."  Taking  it  for  granted  that  the  same  practice  would  be 
followed  in  this  County,  as  in  iheCounty  of  Wellington,  where 
I  first  learned  something  of  the  business,  I  was  waiting  for 
next  court  day  to  have"  my  returns  examined  by  the  Judge, 
but  before  that  day  arrived  I  received  a  letter  from  the  County 
Crown  Attorney,  to  tbe  effect,  that,  as  my  returns  were  loQg 
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past  due  be  would  report  one  us  a  defaalter,  unlefiB  Miid  re- 
tdrnB  were  forwarded  to  him  hy  a  certain  day.  I  theti  wrote 
to  the  County  Attorney,  that  I  had  been  following  the  printed 
oircular.  and  that  my  retama  would  be  forwarded  to  him,  as 
soon  as  they  should  he  examined  by  the  Judge.  I  ztioet  not 
omit  to  mehtion  that  I  had,  upon  my  coming  into  office  re- 
ceived a  letter  from  the  Ginnity  Attorney,  to  the  effect  that  he 
had  received  inatructtone  fn>m  the  Inspector  Genteral's  (tffiee, 
to  report  the  names  of  ail  ClericB  who  failed  to  make  their  re- 
turns within  ten  days  after  the  end  of  each  quarter.  After 
some 'conversation  with  the  County  Attorney,  I  agreed  to  give 
In,  and  since  that  time  I  have  made  my  returns  at  the  end  t»f 
each  quarter,  without  however,  being  at  all  convin<ied,  that  I 
was  in  the  wrotig.  If  the  County  Attorney  is  right,  I  con- 
ceive that  a  gr0at  hardBbip  is  imposed  oa  Division  Court 
Clerks,  particularly  on  those  who  live  at  a  distance  frotn  the 
County  town.  By  the  Tarriff  of  Fees,  Clerks  are  allowed  $4  fnr 
each  quarter's  returns,  and  when  you  consider,  the  amoutit  of 
time,  and  labour,  required  to  make  up  these  returns,  (ttnd 
they  must  he  in  dtlpnoate  too.)  especially  in  an  officto  where 
^ett»  hi  a  larite  amount  of  busineffs  to  be  done:  and  also  the 
time  And  trouble  required,  in  finding  a  Justice  bf  the  Peace, 
that  the  Clerk  maysWiMir  to  tlie  correotnhss  ef  bis  returns; 
I A  all  which  the  Clerk  baa  not  the  c^mailest  intereet :  I  vm  sure 
jrou  will  admit  thfit  he  is  not  (Pfw  ^id.  But  if,  in  addition 
to  all  this,  instead  of  WHitfng  tili  the  judge  onmea  rottnd,  in 
bis  usual  cihjttit,  to  bate  the  returns  examined  by  hhn ;  the 
Clerk  is  obliged  to  lose  a  day  (and  in  many  cases  mie  day 
would  not  be  Miffieicmt)  and  to  incur  expense  in  travelling  to 
the  county  town,  (and  perhaps  he  may  hotfind  the  Judge  in 
town  that  day)  I  think  you  will  udmit  that  it  is  a  bord  case. 

Tour*8  respectfully, 

A  S.  CADE^fBEAD. 

Clerk  6th  D.  C.,  Wentworth. 


[The  di)tiction  ks  to  the  allowance  of  witness  fe^  is  not 
properly  an  order,  but  given  it  may  be  presumed  to  relieve 
the  CTerlL  of  the  responsibility  in  taxation  or  to  prevent  the 
necessity  of  an  after  appeal  to  the  Judge  to  revise  the  taxation. 
Neither  can  the  direction  to  charge  an  increased  hearing  fee 
of  10s.  or  less  be  viewed  as  an  order.  In  neither  of  these 
cases  should  It  be  charged. 

The  order  to  commit  sporken  of  should  be  charged,  but  if 
not  recovered  at  the  time  of  making  return,  the  Clerk  notes  it 
merely  in  his  return,  accounting  for  it  afWwards  if  received. 

The  Clerk's  returns  ehouM  be  made  within  ten  days  after 
each  quarter  day.  From  pk'dvioos  inspection  of  the  books  and 
from  his  own  notes  if  properly  kept,  the  Judge  has  all  the  in- 
formation necessary  to  enable  him  to  certify  without  the 
Clerk's  personal  attendance  at  the  county  town,  and  we  do  not 
see  any  occasion  for  his  doing  so,  unless  specially  requested 
by  the  County  Judge. — Eds.  L.  J.] 


3b  ihe  EdUoTB  of  the  Imw  Journal. 

Cttde  of  the  Third  Division  Court,  Co  of  Perth, 
St.  Mary's,  March  22,  1859. 

Gentlemen, — I  observe  that  a  Clerk  hailinir  from  London 
C.  W.  inquires  of  you  if  a  fee  of  three  pence  can  be  claimed  for 
returning  foreign  summons  in  addition  to  fees  for  receiving 
service  and  affidavit?  now  I  am  confident,  that  no  Clerk  has 
claimed  such  a  fee,  jour  querist  has  mistaken  the  ground  of 
the  claim  of  three  pence  when  a  foreign  summons  is  return- 
ed, he  should  have  worded  his  ouery  thus : — Is  the  Clerk  re- 
ceiving a  foreign  summouH  entitled  to  the  fee  of  three  pence  in 
the  Clerk's  schedule  of  fees  for  entering  bailiff's  returns,  to 
summons  to  defendant  as  well  as  the  Clerk  issuing  such  sum- 
mons ?  I  aver  that  he  is,  inasmuch  chat  he  i^  under  the  neces- 
sity of  entering  the  bailiff's  returns  in  Foreign  Summons 


Books  equally  with  the  issuing  Clerk  in  his  Proceedure  BiNik  ; 
if  the  same  duty  be  compulsory  upm  him  why  should  not  the 
fee  be  the  same  1  The  question  lies  in  a  very  small  compass ; 
if  it  is  the  duty  of  this  receiving  Clerk  to  enter  in  his  Foreign 
Summons  Book,  the  bailiff's  returns  to  Summons  to  defendant, 
be  is  entitled  to  the  fee  for  entering  such  returns,  if  it  is  not 
his  duty  to  make  such  6ntry,  bis  is  not  entitled  to  the  fee.  t 
cannot  perceive  how  the  receiving  C^erk  6rtn  k^ep  a  corrisct  ac- 
count either  with  his  bailiff  or  the  issuing  clerk,  or  justi^ 
himself^  if  any  question  should  arise  relative  to  the  legality  of 
the  service,  unless  he  makes  an  fentry  of  the  bailiff's  retutn  of 
the  service  in  his  Foreign  Summons  Book.  The  following 
question  has  been  much  agitated  of  late  by  the  Clierks  and 
Bailiffs  of  the  Division  Courts,  vix. :  whether  a  bailiff  is  entitled 
to  a  fee  of  Is.  for  attending  to  swelir  to  the  service  of  a  sum- 
mons when  such  service  is  madfe  out  of  the  Division  iVom  the 
Court  of  which  such  summons  has  been  issued,  or  not,  the 
claim  therefor  being  founded  on  the  4th  item  In  the  bailiff's 
tehedule  of  fees,  such  item  being  Worded  thus  "  drawing  nnd 
attending  to  swear  to  eVery  siffidayit  of  iservice  of  summons, 
when  served  out  of  the  Division.  TheMifution  of  this  question 
appears  to  me  to  be  easy.  The  tariff  of  baililfs  fbes  is  pan  of 
the  act  of  1850,  the  Division  Courts  Act,  which  this  act  super- 
seded, authoriied  the  trial  of  a  catiseonlv  in  the  Division  in 
which  the  debtor  resided,  the  fhimers  of  the  net  nf  1850,  per- 
ceived that  this  limitation  was  a  great  inconvenience  and  a 
great  injustice  to  the  creditor,  and  therefore  in  that  theiy  in- 
serted clause  25th,  which  enables  a  creditor  t-o  hate  his  cauee 
tried  toot  only  where  the  dlsbtor  I'esides,  but  ulsb  where  the 
debt  hajR  been  contracted,  and  to  make  this  clause  efibctual, 
they  added  clause  iB7,  which  empowers  the  bailiff  of  the  Divis- 
ion in  which  the  debtor  reside,  to  serve  the  summons,  we 
must  now  remember  that  the  said  iramers  of  the  act  of  1850, 
did  not  think  it  necessary  that  a  bailiff  srhonid  make  affidavit 
of  the  service  of  a  summons  served  by  him  on  his  own  Division, 
they  no  doubt  considered  that  ibe  pt-esiding  judge  at  the  sit- 
tings of  the  Court,  could  swear  him  as  to  that  if  he  should 
think  it  requisite  to  do  so,  but  thav  saw  that  the  judge  could 
not  swear  an  absent  bailiff,  and  therefore  they  added  clause 
88.  Now  to  satisfy  the  requirements  of  this  clause  every  bai- 
liff, who  has  served  a  foreign  summons  is  compelled  to  make  a 
special  return  of  such  service  and  to  attend  either  at  the  office 
of  the  Ceurt  of  which  he  is  bailiff  or  at  that  of  a  Commissioner 
in  the  <>>urt  of  Queen's  Bench,  to  make  the  affidavit  of  service 
(occasionally  it  happens  that  he  is  called  upon  to  make  a  sep- 
arate visit  to  the  Clerk's  office,  to  swear  or  each  of  several  sum- 
monsee  he  has  served)  now  it  is  very  evident  that  item  4th,  in 
the  bailiff's  table  of  fees  was  inserted  for  the  purpose  of  remu- 
nerating the  bailiff  for  this  special  attendance.  The  supple- 
mentary nets  do  not  rdmove  this  item  frcim  the  bailiff's  fees  he 
is  therefor^!  learly  entitled  to  Is.  for  aU&nding  to  swear  to  the 
service  of  a  summons  issued  to  a  foreign  Division.  But  is  he 
entitled  to  a  shilling  for  attending  toswear  lo'servioeof  a  sum- 
mons iesoed  iti  his  own  Division,  when  he  has  served  it  out  of 
such  Division  ?  I  think  not,  he  returns  it  to  the  Clerk  with 
the  other  summonses  of  the  Court  which  have  been  delivered 
to  him  for  service,  and  makes  affidavit  of  the  service  of  it,  at 
the  same  time,  that  be  makes  affidavit  of  the  services  of  them, 
he  has  therefore  no  special  trouble  in  making  the  affidavit ; 
l)esides,  I  do  not  think  the  said  88th  clause  requires  such  affi- 
davit, the  framers  of  it  evidently  had  in  their  eye  the  nervice 
only  of  such  summonses  as  would  he  served  by  the  bailiff  of  a 
Court  other  than  that  out  of  which  they  would  be  issued. 
There  is  another  circumstance  to  which  I  desire  to  call  your  at- 
tention; some  Clerks  are  in  the  practice  of  entering  imaginary 
costs  on  the  summons  to  appear ;  one  Clerk  from  whom  1  receive 
numemus  summonses  always  makes  the  oost«  $2.00,  let  the 
amount  claimed  be  small  or  great,  now  what  can  he  the  utility 
of  placing  coi«t8  on  the  summons  hot  either  to  inform  the  de- 
fendant what  he  should  pay  the  bailiff  at  the  time  he  served  the 
summons  or  to  enable  him  to  bring  the  Clerk  the  exact  amount 
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of  the  debt  and  coete  if  he  should  choose  to  settle  with  him 
previously  to  the  sittings  of  the  Court  if  the  entry  of  the  amount 
of  oosts  on  the  summons  doee  not  effect  either  of  these  ends  it 
is  nselees,  it  is  therefore  evident  that  the  real  amount  of  oosts 
due  by  the  defendant  should  be  on  the  summons.  It  is  evident 
that  the  jud^,  who  framed  the  general  rules  were  of  this 
opinion,  for  in  each  of  the  three  forms  which  they  have  given 
for  the  entry  of  the  proceedings  of  the  Court  in  the  Procedure 
Book,  they  nave  inserted  the  exact  costs  that  would  be  due  by 
the  defendant  previously  to  the  sittings  of  the  Court,  if  you 
will  take  the  first  table  of  fees  and  compare  it  with  the  forms 
of  entry  eiven  by  the  judges  at  the  end  of  the  eeneral  rules, 
you  will  und  this  to  be  the  case.  A  difference  of  opinion  also 
exists  between  Clerks  as  to  the  amount  a  Clerk  should  certify 
on  a  transcript  to  be  due  on  the  Judgment  at  the  date  of  the 
issue  of  the  transcript ;  some  certify  only  to  the  amount  of  the 
debt  and  the  oosts  incurred  to  and  at  the  entry  of  the  judgment, 
giving  the  sense  of  the  preposition  of  to  the  word  upon  in  the 
following  section  of  the  clause  3,  in  the  extension  act  of  1855, 
viz:  *' stating  the  amount  upaid  upon  such  judment,''  I  and 
others  take  the  said  wordtipon  in  it  s  exact  literal  sense  and  in- 
clude in  the  certificate  of  the  amount  due,  the  fees  for  the  trans- 
cript itself  and  the  forwarding  of  it,  the  nostage  upon  the  for- 
warding and  the  interest  thatbas  accruea  on  the  debt  and  costs 
from  the  entry  of  the  judgment,  you  I  hope  will  be  so  good  as. 
to  judge  between  us  and  declare  which  party  in  your  opinion 
is  correct  in  it's  views.  I  would  too  ver^  much  like  to  have 
your  opinion  on  clause  30,  of  the  extension  act  of  1853,  as  to 
whether  it  is  operative  only  in  the  County  in  which  the  judg- 
ment has  been  given,  or  through  the  whole  of  the  Upper  Pro- 
vince also,  the  woids  of  the  clause  are  quite  general,  yet  some 
of  the  judges  limit  the  application  of  them  to  the  County  in 
which  the  judgment  was  obtained ;  I  have  made  my  letter 
rather  too  long,  but  my  anxiety  to  be  correct  in  the  transaction 
of  my  Court  business  must  be  my  excuse. 
I  am,  Gentlemen, 

Your  obedient  Servant, 

Jambs  Colbvak, 
Clerk  3rd  D.  C,  C.  of  Perth. 


[The  true  and  exact  amount  of  costs  should  be  stated  in  each 
case.  It  is  clearly  necessary — the  object  is  to  inform  the  de- 
fendant, not  to  deceive  him,  which  the  insertion  of  10s.  as  oosts 
in  every  case  irreepective  of  the  amoant  claimed,  undoubtedly 
would  do. 

We  have  before  now  expressed  a  similar  opinion,  and  we 
think  the  practice  of  stating  an  arbitrary  amount  for  costs 
highly  censurable. 

The  eertifloate  should  show  the  whole  amount  due  upon  (or 
by  virtue  of)  the  jud^ent. 

There  is  no  autnority  under  section  30  of  the  extension  act 
or  under  any  other  danse  in  the  Division  Court  Aots  to  issue 
a  judgment  summons  out  of  the  County  and  at  law  on  such 
process  served  on  a  defendant  resident  out  of  the  particular 
County  would  be  void. 

The  other  |>arts  of  our  oorrespondent's  letter  we  leave  on  the 
strength  of  his  own  arguments.  In  future  communications 
our  correspondent  will  be  good  enough  to  write  only  on  one 
side  of  the  paper. — ^Eds.  L.  J.] 


Ih  V^  Editors  of  ihe  Law  Journal, 

Prxston,  March  23d,  1859. 

Gkntlbvbn,— Upon  the  subject  of  charging  a  **  hearing  fee** 
I  beg  to  submit  another  question : 

In  a  certain  suit,  His  Honour  the  Judge  lately  ruled  that 
the  same  was  out  of  the  jurisdiction  of  the  Division  Court,  he 
endorsed  on  the  summons  *'  diemitscd,  no  jurisdictum,'*  and 
signed  it  by  his  initials,  which  endorsement  vras  entered  by 


me  in  the  Prooedure  Book.  On  taking  the  ooets  of  said  suit  I 
charged  a  fee  for  "  hearing^'  and  for  **  order"  acoording  to  the 
tariff  to  which  the  counsel  for  the  plaintiff  objected,  staling 
that  since  the  suit  was  out  of  the  jurisdiction  of  the  Division 
Court,  that  court  bad  no  right  to  charge  a  hearing  fee. 

On  the  other  hand  I  maintained  that  sinoe  both  parties  had 
in  open  Court,  been  called  and  appearedbefore  the  judge,  who 
had  heard  the  defence  put  up  against  the  olum  of  the  plaintiff 
and  thereupon  inquired  into  the  nature  of  the  claim,  which  en- 
quiry led  tne  judge  to  the  conclusion  that  the  claim  was  out 
of  the  jurisdiction  of  the  Division  Court;  this  in  my  opinion 
constituted  a  "  hearing,"  and  since  these  proceedings  require 
the  judge's  time  and  skill,  for  which  the  Government  pays  him 
his  sali^,  the  (Government  is  entitled  to  receive  from  all  and 
every  person  who  thus  engages  the  judge's  time,  such  fees  as 
are  stipulated  by  Act  of  Parliament.  And  for  this  reason  I 
have  charged  the  *'  hearing  fee."  The  authority  for  charging 
an  **  order"  fee,  I  draw  from  the  decision  of  the  judge  spoken, 
or  from  his  endorsement  on  the  summons.  The  word  "cfif- 
miseed^'  in  my  opinion,  implies  an  order,  the  judge  orctert  that 
the  suit  be> dismissed,  and  in  oondensing  that  sentenoe  says, 
"  diemieeed;"  in  oomplianee  with  this  onler,  the  Clerk  makes 
the  entry  in  the  Prooedure  Book,  which  entry  he  could  not 
make  without  being  ordered  by  the  judge  to  do  to,  though  suck 
order  may  be  either  directly  or  impliedly,  and  it  is  not  imper- 
ative that  a  sum  of  money  be  mentionea  whion  is  ordered  to 
be  paid,  a  judgment  of  nonsuit  or  a  commitment  both  imply 
an  order  and  so  I  think  doth  a  dismissal. 

In  the  meantime  the  matter  remains  in  statu  quo,  until 
your  opinion  is  heard. 

It  may  here  not  be  out  of  plaoe  to  state  the  canse  of  aetton 
on  which  the  judge  ruled,  that  it  was  out  of  the  jurisdiction 
of  the  Division  Court. 

The  claim  of  the  plaintiff  was  on  a  balance  of  promissory 
note  and  book  account,  vis : 

Amount  of  Promissory  Note..- $315  29 

Amount  of  Book  Account 74  75 

$390  04 
By  sundry  payments  made 317  88 

Balance 72  16 

Interest. 15  50 

Claim $«7  66 

« 

I  only  remember  of  one  similar  case  reported  in  your  Law 
Journal,  vis.,  in  Volume  II,  for  1856,  page  39,  in  which  how- 
ever the  ruling  was  different. 

Respectfully  yours, 

Otto  Klotz. 


I  The  hearin[{  fee  was  clearly  chargeable;  but  not  the  fee  fixr 
order.  If  the  judge  hiMi  no  jurisdiction,  he  had  no  power  to 
make  any  order  in  the  suit 

The^  Clerk  needs  no  express  direction  from  the  judge  to  make 
entry  in  the  Procedure  Book ;  he  records  as  a  matter  of  course 
every  decision  of  the  judge  as  is  done  in  other  courts.  En- 
dorsements by  the  judge  have  no  legal  value— the  entries  in 
the  Procedure  Book  alone  are  evidence. 

The  cause  of  action  as  stated  is  in  our  judgment  within  the 
jurisdiction  of  the  Division  Courts.  The  claim  being  origin- 
ally ^tlgruu/a/ftl  by  the  signature  of  the  defendant,  and  reduced 
by  payments  to  a  sum  under  £25. — £ps.  L.  J.] 


To  ike  Editors  of  ihe  Law  Journal. 

Middlesex,  C.  W.,  March  23,  1859. 
Gintlbmbn, — ^Will  you  be  good  enough  to  favour  me  with 
your  opinion  on  the  following  points  ; 
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1.  What  constitutes  a  servant  or  laborer,  as  the  term  is  nsed 
in  the  Masters  and  Servants  Acts  10  &  11  Vic,  cap.  23,  and 
18  Vic,  cap.  136.     The  case  in  point  is  as  follows : 

A.  B.  hires  a  team  of  horses  of  C.  D.  at  a  daily  rate  of  hire. 
A.  B,  is  a  Railway  Contractor,  and  attempts  to  leave  bis 
work  without  paying  bis  debts.  C.  D.  applies  to  a  Justice  of 
tbe  Peace,  who  issues  a  summons  to  A.  B.,  who  appears  and 
settles  tbe  case.  Is  this  sucb  a  "  hiring  *'  as  is  contemplated 
b^  the  act ;  or  ought  it  not  rather  to  bave  been  tried  in  a 
Division  Court. 

2.  Is  not  section  97  of  the  Division  Courts'  Act  (1850)  repeal- 
ed by  sections  1  and  3  of  the  Extension  Act  of  1855,  in  so  far 
as  relates  to  the  transmission  of  an  execution  by  a  Bailiff  of 
one  county,  to  the  Bailiff  or  Clerk  of  a  division  in  another 
county  ?  ^  It  appears  to  me  that  tbe  only  legal  mode  of  trans- 
mission is  by  Transcript  and  Certificate  of  Judgment. 

By  a  reply  in  your  next  issue  you  will  oblige, 

Your  obedient  servant, 
,  Clerk. 


[Tbe  first  question  involves  a  point  of  general  law  whicb  we 
do  not  profess  to  answer.  However  in  the  case  put,  we  think 
the  Magistrate  oughfnot  to  have  acted  if  A.  B.  olffceted  to  his 
doing  so. 

The  97 tb  section  of  the  Division  Court  Act  is  superseded  by 
sections  1  and  3  of  18  Vic,  cap  125,  so  far  as  regards  the  sub- 
ject matter  referred  to  by  our  correspondent 

Referring  to  the  private  note  of  our  correspondent,  we  think 
that  he  is  needlessly  diffident.  There  are  occasionally  cases 
ID  which  a  querist  may  find  it  prudent  to  withhold  bis  name, 
bat  as  a  general  rule  it  is  better  tbe  name  of  the  querist 
sbould  appear. 

But  we  do  not  wish  to  be  understood  as  desiring  to  impose 
our  views  on  correspondents. — Ene.  L.  J.] 


lb  the  Editors  of  the  Law  Journal. 

OcNTLEMBN : — I  give  Bailiff  an  execution  against  A.  B.  in 
favor  of  C.  D.,  Bailiff  returns  his  execution  at  tbe  end  of  SO 
days,  "  DO  goods.''  £.  F.  has  also  a  judgment  against  A.  B., 
who  obtains  an  execution  which  is  put  into  the  same  Bailiff's 
hands,  and  tells  him  where  he  can  nnd  property  belonging  to 
the  defendant ;  is  the  Bailiff  justified  in  applying  the  proceeos 
of  the  property  seized  on  £.  F.'s  execution. 

Please  answer  the  above,  and  oblige 

Your  obedient  Servant, 

April  27th,  1859  W.  J. 

[If  the  first  execution  bad  not  been  returned  when  the 
second  one  was  placed  in  the  Bailiff's  hands,  his  duty  would 
have  been  to  seise  under  the  firsiand  apply  the  proceeds  of  tbe 
sale,  if  any,  to  it.  But  if  the  first  execution  had  been  returned 
when  the  goods  were  pointed  out  to  the  Bailiff,  he  would  have 
to  apply  the  proceeds  of  the  propertr  on  E.  F.'s  etecution,  as 
there  was  no  other  then  in  force. — Eds.  L.  J.] 

U.    C.    REPORTS. 


QUEEN'S  BENCH. 

HILARY  TBRlf ,  18M. 
B^parUd  bjr  C.  RouirsoH,  Esq^  BarritUr-Ql'Law, 


Ih  Ri  BaooKi,  AH  ArroiufiT. 
ilifpm^  and  (MeO-'Bia^TauBaJtUm^Onjt  tixlh  dedudei—Ctottt, 

If  ft  Ml  M  botwMH  ftttonM7  and  client  b«  nferred  to  tbe  Mttter  for  taxation, 
and  more  than  a  sizth  be  dednoted,  the  attorney  mast  pay  the  eoata  of  the 
reforenee,  wbich  means  the  ooati  of  the  applieatlon  aa  well  aa  the  taxation. 

(Maroh9,1859.) 

On  17th  Januaxj  last  the  usual  order  was  obtained  that  the  bil  ^ 


of  costs  of  Daniel  Brooke  deliTfred  to  James  M.  Aored  and 
Edward  Jordan  be  referred  to  tbe  Master  to  be  taxed. 

By  the  order,  tbe  Master  was  in  the  usual  terms  directed  to  tax 
tbe  costs  of  the  reference  and  to  certify  what  upon  such  refer* 
ence  should  be  found  due  to  or  from  either  party  in  respect  of  the 
bill, — the  costs  of  the  reference  to  be  paid  according  to  the  event 
pursuant  to  the  statute. 

It  is  provided  by  16  Vic,  cap.  175,  see.  20,  that  the  costs  of 
such  a  reference  shall,  except  as  thereafter  provided,  be  paid 
according  to  the  event  of  the  taxation,  that  is  if  the  bill  when 
taxed  be  less  by  a  sixth  part  than  the  bill  delivered,  sent  or  left, 
then  the  attorney,  or  solicitor,  or  executor,  or  administrator  of 
tbe  attorney  or  solicitor  as  the  case  may  be,  shall  pay  such  costs, 
and  if  such  bill  when  taxed  shall  not  be  less  by  a  sixth  part  than 
the  bill  delivered,  &o.,  then  the  party  chargeable  with  such  bill 
making  MUch  application,  or  so  attending,  shall  pay  such  costs. 

The  bill  in  this  case  after  taxation  was  less  than  a  sixth  part 
of  the  bill  delivered,  and  the  Master  taxed  against  the  attorney, 
the  costs  of  the  taxation.  The  party  who  obtained  the  reference 
contended  that  the  attorney  should  pay  more,  vix :  tbe  costs  of 
the  application  to  refer  in  addition  to  the  costs  of  the  taxation. 

Harrison  for  the  applicant  argued, — 

1.  That  it  was  tbe  fault  of  the  attorney  to  deliver  an  exces- 
sive case. 

2.  That  in  consequence  of  that  fault,  the  application  for  a 
reference  became  necessary. 

8.  That  the  result  showed  the  bill  to  be  excessive,  and  that  as 
the  reference  was  rendered  necesssry  by  the  misconduct  of  the 
attorney  he  should  be  made  to  pay  the  costs. 

He  also  contended  that  costs  of  the  **  reference  "  meant  more 
than  costs  of  the  **  taxation,"  and  made  a  comparison  of  English 
sututes.  2  Qeo.  II,  csp  28,  sec.  28  ;  6  &  7  Vic,  cap.  78,  sec. 
37,  and  our  own  statutes  16  Vic,  cap.  176,  sec.  20,  and  C.  L.  P. 
Act;  1856,  sec.  26,  to  establish  his  position. 

He  cited  Biggins  v.  WooUott^  5  B.  &  C,  760.  Wocleoti  in  re 
12  M.  &  W.,  604,  and  Har.  C.  L.  P.  Act,  p.  62. 

BumSy  contra,  submitted  that  the  English  cases  shew  that  costs 
of  reference  means  only  costs  of  taxaticn,  and  referred  to  the 
practice  as  to  costs  in  cases  of  awards  in  support  of  his  argument 

BuaMs,  J.,  having  taken  time  to  consider,  on  the  day  following 
decided  that  costs  of  reference  include  costs  of  the  applicatioA, 
and  so  ordered. 


COMMON  PLEAS. 


HILARY  TBRM,  1860. 
fty  B.  0.  Joins,  Ksq.,  BaniSUr-ot'Law. 


Adair  y.  Wallacb. 
GioniiiAee. 

Where  an  attadUng  order  liened  against  the  anignee  of  a  Judgment  debtor,  order- 
ing  a  f am  of  monej  bi  his  hands  to  be  a]ipropriated  to  a  debt  doe  by  tlie 
Judgment  creditor. 

Tbe  gamlsbee  obtains  a  rule  nlnl  to  set  tbe  order  aside ;  but  after  obtaining  tbe 
rule,  tbe  garnishee  pays  OTsr  the  money  as  ordered. 

The  rule  discharged  with  costs. 

In  this  action,  the  defendant,  on  bis  plea  of  set  off,  obtained  a 
verdict  against  the  plaintiff,  npon  which  jadgment  was  entered  for 
£98  18s.  4d.  debt  and  £48  128.  9d.  costs. 

One  Thomas  Kydd  was  indebted  to  the  plaintiff,  Adair,  in  a  snm 
exceeding  £67,  as  well  as  Xo  other  parties,  and  made  an  assign, 
ment  (under  seal)  to  one  John  Macdonald,  in  trust  for  his,  Kydd's, 
creditors,  of  a  claim  which  Kydd  had,  on  which  a  verdict  was 
obtained  in  favour  of  Kidd  for  above  £230,  and  jadgment  there- 
for has  been  entered  in  the  Court  of  Queen's  Bench ;  out  of  which 
it  was  sworn,  in  support  of  the  present  application,  that  John 
Macdonald,  as  such  assignee,  would  receive  about  £119. 

The  assignment  had  annexed  to  it  a  schedule  of  Kidd's  debts, 
amounting  to  £119  lOs.,  among  which  ths  debt  to  the  plaintiff 
Adair,  £57  10s  ,  was  contained ;  and  the  trusts  declared  were  to 
pay  to  the  parties  named  in  the  schedule  the  sums  set  opposite 
their  names,  pori  passu  and  without  priority ;  and  if  there  should 
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not  h%  fsDottgh  to  pay  all  in  ftill,  then  to  pay  in  propovUoa  to  Uio 
BeTeral  suras  duo. 

UpoA  tboM  fiiota,  Sir  John  Robinfion,  C.  J..  iMUod  an  attoohiDg 
onWr  on  Uie  dobt  no  awigoed,  and  dua  to  Adair  under  tba  assign- 
moot,  against  John  Macduaald,  aa  gainisliea,  baaring  data  tba  2lit 
Jaanaiy,  I86ft. 

In  Hilary  Term  (on  8th  Febmary,  1859),  Bobtrttau  obtained  a 
mle  nut  on  behalf  of  the  garnishee,  calling  on  the  defendant  Wal- 
Uee  to  show  canse  why  the  order  of  the  2 let  January,  1869, 
should  not  be  rescinded  with  oots,  on  the  gronnda — 

1.  That  the  order  did  not  atiaeh  any  debts  due  or  aoeming  from 
the  garnishee  to  Adair,  bnt  only  the  dobts  due  from  the  garnishee 
as  assignee  of  Kydd. 

2.  That  the  garaifthee  is  not  indebted  to  Adair  within  the  mean- 
ing of  the  194ih  section  of  the  C.  L.  P.  Act  of  1866,  for  he  is 
merely  a  trustee  for  Adair,  in  whose  fevour  no  action  for  money 
had  and  received  would  lie  against  Macdona)d  as  such  trustee. 

Tlii:*  rule  was  granted  upon  the  foregoing  facts  and  on  a  fur- 
ther affidavit  of  Macdooald.  That  on  the  22nd  January,  1869,  he 
received  from  Mr.  Malcolm  0.  Cameron  (attorney  for  Wallace),  a 
check,  bearing  date  on  that  day,  on  the  agent  of  the  Bnnk  U.  C. 
at  Goderich,  for  $280,  payable  to  the  assignee  of  Thomas  Kidd, 
being  for  the  balance  due  to  Thomas  Kydd,  upon  the  debt  assigned 
by  him.  That  CHmeron  at  the  same  time  told  him  ( Macilonald) 
that  he  wished  to  garnishee  the  debt  in  his  hands  for  Wallace. 
That  Macdonald  accepted  the  check  strictly  under  the  terms  of 
the  deed  of  assifinment.  That  be  has  not  got  the  check  cashed, 
and  has  not  r(^>ei▼ed  any  other  sum  under  the  assignment 

S.  RichartU,  Q  (7.,  sbewt  d  cause.  He  filed  an  affidavit  from 
the  garnishee,  annexing  a  copy  of  the  order  of  Sir  J.  B.  Rohineon 
of  21t»t  January  last,  and  a  copy  of  an  order  made  by  Burns,  J., 
on  8rd  February  last,  in  a  cau»e  of  Thomas  Kydd,  plaintiff,  and 
John  Macdonald  (not  the  garnishee)  and  others,  defendants, 
ordering  that  the  fi  fa.  in  the  cause  in  which  the  order  was  made 
should  be  discharged  and  returned  sati-fied  by  the  Coroner  in 
whose  hands  it  was,  on  payment  of  tne  amount  due  thereon,  leea 
£67  10s.,  paid  by  defendant,  to  John  Macdooald  (the  present  gar^ 
nisbee)  by  a  check;  as  to  whioh  £67  10s.  all  proceedings  are  by 
the  order  stayed.  He  swore  that  before  the  21st  January,  1859, 
he  had  received  the  num  of  £57  10s ,  and  that  on  the  10th  Feb- 
ruary  he  paid  Wallace's  attorney  the  sum  of  £57,  attached  by  the 
firdt  order  of  Sir  J.  B.  Robinson.  He  filed  also  an  affidavit  from 
Wallace,  suiting  his  recovery  against  Adair,  and  that  except  as  to 
£57  10^  it  is  still  wholly  unsatisfied.  He  refers  to  the  deed  of 
assignments  Adair  to  Macdonald  the  garnishee,  and  to  his  obtain- 
ing the  ord«!r  to  attach  it.  That  by  virtue  of  such  attachment, 
and  to  save  further  costs,  the  garnishee  paid  him  the  sum  of 
£57  lOs.,  for  which  he  (Wailaee)  has  given  Adair  credit  on  the 
judgment  That  Thomaa  Kydd  and  Pavid  Adair  are  both  in  insol- 
vent circumstances. 

Richardt  cited  Jo  Anton  t.  Diamond,  11  Exch.  78;  Westobff  y. 
Day,  2  B  &  B.  806;  HandoUy.  Bell,  1  M.  k  S.  714;  Ropir  y. 
Holland,  8  A.  &  E.  99 ;   Turner  v.  Jonet,  1  H.  &  N.  878. 

RoberUon,  in  reply,  referred  to  BartUtt  ▼.  Dimond,  14  M.  &  W. 
49;  J'ardoe  v.  Price,  16  M.  &  W.  451  ;  Edwards  v.  Lownder,  1  E. 
&  B.  81  ;  Harrii  v.  Bunten,  16  U.  C.  Q.  B.  69. 

DnAPiB,  C.  J— On  the  8th  February,  1859,  Macdonald,  the 
garnishee,  obtains  a  rule  at<i  from  this  court  to  eet  aside  the  order 
of  Sir  J.  B.  Robinson,  C.  J.,  ordering  a  sum  of  money,  in  his 
hands  as  assignee  of  one  Thomas  Kydd,  part  of  which  was  to  be 
appropriated  to  pay  a  debt  due  by  Kydd  to  Adair,  the  judgment 
debtor  in  this  matter,  to  be  attached  as  money  belonging  to  Adair, 
to  satisfy  Wallsce,  the  judgment  creditor. 

On  the  10th  of  February,  he  pays  over  the  Tcry  sum  to  Wallace, 
in  satisfaction  of  so  much  of  his  claim  against  Adair. 

It  is  unnecessary  to  say  whether  the  attaching  order  eonld  be 
supported,  while  there  was  no  specific  appropriation  of  any  por- 
tion, of  the  monies  in  Maedonald's  bands  as  the  monies  of  Adair, 
payable  to  him  on  account  of  Kydd*s  debts.  If  Adair  eould  not 
have  maintained  an  action  for  money  had  and  received,  against 
Mac^onale,  I  do  not  at  present  perceive  that  the  attaching  order 
could  have  been  effectual.  That  question  would  probably  have 
been  disposed  of,  on  application  for  an  order  on  Macdonald  to  pay 
over  the  money  te  the  jodgment  ereditor.    But  bcfove  any  sneb 


order  is  made  or  esen  a&ked  for,  so  far  as  we  see,  he  pajfs  the 
money  to  the  judgment  creditor,  thereby  appropriating  it,  as  far 
as  he  is  concerned,  very  unequivocslly  to  Adair  Hib  rule  must 
be  discbaiiged  under  tbe^^e  circumstsnces,  and  I  think  with  costs. 
1  do  not  understancl  why  he  moved  it,  unless  indeed  it  was  at  the 
instance  of  Adair,  or  of  some  other  creditor  of  bis,  and  afte  wards 
was  prevailed  upon  by  Wallace  to  pay  him.  We  have,  however, 
nothing  to  do  with  any  other  consideration  than  the  disposing  ef 
this  rule,  which  must  be  discharged  with  costs. 


CHANCERY. 


tt^forkd  iy  A-  Qsaivv,  KbQ.,  AirKito^MAw. 
Cbapim  v.  Claexb. 

Btfmwdmg  dtadr-^Attignmemifmr  hm^  o/ereHtart, 

A  trader  bavlnir  bcoooa  liiTolT«d  mad*  an  amlgDDMiit  oTht*  cMsta  and  HKM^a  to 
tnutcw,  for  llM  iMMflt  orhla  rrwiltor*.  ■omn  of  whooi  war»  dadarMl  t»  have  pr»- 
ferrwi  claims  and  to  he  paid  in  full.  Tbe  claUs  of  one  of  them  «aa  alatwl  hj 
the  dehior  to  he  **  £S.fiOu,  or  f  hereahoats."  no  aecomt  barlnft  been  nettled  be- 
tween the  debtor  and  that  cradltor  tir  ^  long  lime,  and  th**  anm  m>  mwilloned 
by  the  debtor  waa  ftafed  in  tlie  aehedale  aa  the  amonnt  and  the  iwveral  cr«dl> 
ttm  exeevted  the  dwi>d  nTasrignment.  The  avdiror.  aflmrarda.  on  baUaHnc 
hia  aeoKunt  with  the  debtor,  aswrta^ed  that  hia  claim  amovnted  to  £5.062,  and 
demandvd  the  »nm  from  the  trnsteea,  which  th^y  nffui«d  en  imt  :  wi  erenpr«n  the 
creditor  filed  a  bill  to  reftirm  the  dei^  hy  InbodudoK  the  lattar  amu  sa  hia 
dalm,  on  the  groaud  that  the  wordt  **  or  theraahuota."  were  raAclent  In  inci  vde 
theexrenof  th«t  amntint  oT^r  andaboTe  the  £S,&iOO.  The  court  niftieadthe 
raUef  prayed,  and  dlamiased  the  bill  with  e>iata. 

The  bill  in  this  cause  wss  filed  by  Royal  Chapin,  agninst  William 
A.  Clarke,  William  McMaster,  Bubert  James  the  younger,  Jamea 
Mitchell,  and  about  thirty  others,  creditors  of  Clarke,  praying, 
under  the  circumstances  set  forth  in  the  judgment,  a  correction  of 
the  deed  of  assignment  executed  by  the  defendant  Clarke,  to  the 
defendants  McMaster,  Ji&mes  and  Mitchell,  in  trust  for  his  eredi- 
tors ;  and  a  motion  was  now  made  for  a  decree  in  the  terms  of  the 
prayer  of  the  bill,  by 

Mr.  EccUi,  Q.  C,  for  the  plaintiff.  The  words  «*  more  or  less," 
in  deeds  of  conveyance  of  lands  would  cover  100,  although  the 
deed  might  convey  80  acres.  Lteming  t.  Smith,  16  Q  B.  276; 
Brown  v.  Ware,  6  Sarg.  k  R.  401.  If  any  creditor  has  been  de- 
oeived  by  the  statement  of  th^  plaintitTs  elaim,  the  execution  of 
the  deed  by  him  goes  for  nothing,  and  he  is  at  liberty  to  sue  for 
his  whole  debt 

Mr,  Connor,  Q.  C,  for  another  preferred  creditor.  The  plain- 
tiff does  not  depend  upon  the  words  "  or  ther<«ebout9,**  as  he  now 
seeks  to  correct  the  deed,  and  include  this  enlarged  demand. 

Mr.  Strong,  for  McMaster  and  Mitchell.  The  words  **  or  there- 
abouts," or  '  more  or  less,"  are  wholly  insufficient  to  cover  so  large 
an  advance  as  is  sought  to  be  embraced  in  these  words ;  and  aUboegh 
plaintiff  says  it  was  a  ciisuke  inserting  £8,500,  that  is  no  ground 
for  altering  the  deed  to  the  prejudice  of  the  other  creditors  who 
joined  in  that  conveyance  upon  seeing  what  the  debtor's  liabilities 
were  stated  at.  The  miatake,  if  sueh  it  were,  vast  be  the  mistake 
of  all  parties.  Wweh  ¥.  Wm<k€9ter,  I  V.  &  B.  876,  Pwy/oy  ▼. 
P^refojf,  I  Var.  28,  Seweil  t.  ^Msen,  lb.  2l0,  were  referred  to. 

Mr,  A.  Crook*  fbr  Jawes ;  and 

Mr,  DoyU  for  Clarke,  submitted  to  such  decree  M  the  eonrt 
might  proneunce,  and  asked  for  their  costs. 

The  judgment  of  the  court  was  delivered  by 

Tbs  Chavcslloe.  ---  This  snit  is  instituted  l^  one  of  the  credi- 
tors of  Clarke,  an  insolvent  debtor,  for  the  purpose  of  having  a 
deed  executed  by  the  insolvent,  for  the  benefit  of  his  creditors,  on 
the  19th  of  June,  1854,  reformed,  by  striking  out  the  words  and 
figures  **  £8100  or  thereabouts,"  the  amount  of  the  plaintiff's  debt 
as  stated  in  the  deed,  and  inserting  in  lieu  thereof  £50<>2,  which 
is  now  said  to  be  the  true  amount  of  his  claim. 

The  facts  of  this  case  are  few,  and  I  have  no  doubt  as  to  the 
conclusions  to  be  deduced  from  the  evidence  before  us. 

Clarke  being  in  difficulty,  being  indeed,  as  it  now  seems,  quite 
insolvent,  propose«l  to  assign  his  property  to  trustees,  for  the  ben- 
efit of  his  creditor*,  and  several  meetingM  were  held  in  the  mnuth 
of  May,  1854,  for  the  purpose  of  takir»g  his  proposal  into  connide- 
ration.  The  proposition  was,  that  Clat-ke  should  he  rel»a-ed  on 
^BsigniDg  his  property  to  tnuifcew,  for  the  benefit  of  his  creditors ; 
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that  oat  of  the  proceeds,  if  suffio'ent  the  plaintiff  and  /ames  should 
be  paid  their  debts  in  full ;  that  out  cf  the  residue  of  the  estate  the 
other  creditors  shall  accept  a  oompositidn  of  10s.  in  the  pound 
upon  their  debts  payable  in  four  years ;  but  if  the  estate  should 
fail  to  realise  that  amount,  then  that  the  remainder,  vhatCTer  might 
be  its  amount,  shou  d  be  dlTided  between  them  pari p<u8u.  James 
appears  to  ha^e  been  an  accommodation  indorser,  and  to  have  been 
preferred  on  that  account ;  but  I  haTC  not  been  able  to  discoTer 
any  ground  upon  which  the  plaintiff  should  hare  been  placed  in  a 
more  favourable  position  than  the  other  creditors.  However  that 
may  be,  Heacock,  who  was  by  far  the  largest  creditor,  ol^ected, 
naturally  enough,  to  the  proposed  arrangement  He  claimed  to  be 
Tptdd  pari  poMu  with  the  plaintiff,  and  he  insisted  that  the  amount 
of  the  plaintiff's  debt  should  be  ascertained  and  stated  in  the  deed. 
It  was  a  matter  of  the  utmost  importance  to  Clarke,  and  indeed  to 
the  plaintiff  also,  to  obtain  Heacock*^  assent,  his  debt  being  up. 
wards  of  six  thousand  pounds.  8o  important  was  it,  indeed,  that 
without  it  Clarke  would  not  hare  executed  the  assignment  And 
to  meet  Heacock's  views,  it  was  agreed  that  his  debt  to  the  extent 
of  £1026  should  be  paid  in  full,  and  pari  pauu  with  the  plaintiff. 
and  that  the  plaintiff's  debt  should  be  stated  in  the  deed  to  amount 
to  **  £8500  or  thereabouts."  It  was  alleged  that  the  amount  of 
the  plaintiff's  debt  could  not  be  precisely  ascertained,  as  the  account 
had  not  been  made  out,  and  for  that  reason  it  was  nicreed  that  it 
should  be  stated  in  the  deed  as  amounting  to  **  £8500,  or  there- 
abouts." To  that  proposal  Heacock  agreed,  and  the  deed  was 
prepared  and  signed  by  all  parties,  ou  or  after  the  19th  of  June. 
1854. 

I  have  no  diflSculty  in  arriviag  at  the  coBclnsion  that  Heacock 
insisted  upon  having  the  amount  of  the  plaintiff's  debt  ascertained 
before  he  would  assent  to  the  arrangement,  and  that  the  deed  was 
drawn  in  its  present  shape  to  meet  his  views.  The  statement  is 
highly  probable  in  itself.  The  proposition  was,  that  Heacock,  who 
was  a  creditor  for  six  thousand  pounds  and  upwards,  should  release 
his  debtor  altogether,  and  look  to  the  estate  alone,  after  deducting 
thereout  the  large  debts  due  to  the  plaintiff  and  to  James,  for  pay- 
ment of  the  proposed  composition  of  10s.  in  the  pound.  Now,  on 
such  a  proposal  as  that  being  made,  it  was  natural  and  highly 
reasonable  that  Heacock  should  insist  on  knowing  the  amount  of 
the  plaintiff's  demand.  Until  that  had  been  ascertained,  no  rational 
opinion  could  have  been  formed  by  any  creditor  as  to  Uie  prudence 
or  imprudence  of  acceding  to  the  proposed  arrangement  And,  on 
the  other  hand,  seeing  how  important  it  was  bo£  to  the  plaintiff 
and  Clarke  to  obtain  Heacock's  assent,  it  was  natural  and  reason- 
able that  they  should  agree  to  limit  the  plaintiff's  demand  in  such 
a  way  as  to  enable  the  creditors  to  form  some  rational  estimate  of 
this  proposal.  Now,  the  evidence  appears  to  me  to  lead  very 
clearly  to  the  conclusion  that  what  we  would  have  expected  a  priori, 
did  in  fact  take  place.  The  Heacocks  swear  that  when  they  exe- 
cuted the  deed,  they  believed  that  the  plaintiff^s  demand  was  lim- 
ited for  all  practical  purposes  to  £8500,  and  that  if  they  had  known 
that  he  claimed  £5000,  or  any  sum  materially  different  from  the 
amount  apeoified  in  the  deed,  they  would  not  have  been  parties  to 
the  assignment  Dr.  Connor,  who  attended  several,  if  not  all  the 
meetings  of  the  creditors,  on  behalf  of  the  Heaoooks,  swears  that 
there  were  several  discussions  before  the  terms  could  be  agreed 
upon ;  that  Heacock  was  unwilling  to  come  into  the  asngnment 
while  the  plaintiff,  was  so  largely  preferred,  and  then  the  affidavit 
proceeds  in  these  words :  **  I  remember  there  was  some  discussion 
that  Chapin's  claim  should  not  be  fixed,  but  should  be  paid  in 
fulK  whatever  it  might  be,  but  Mr.  Heacock  and  I  absolutely  re- 
fused this,  and  I  am  certain  Heacock  insisted  upon  having  a  sum 
named  as  Chapin's  claim,  otherwise  he  would  not  have  signed." 
Now,  that  statement,  which  is  perfectly  dear  and  consistent.  Is  quite 
unopporad.  Nay,  it  is  materially  coroborated.  Chapin,  who  might 
have  contradicted  the  statement,  if  untrue,  has  not  filed  any  affi. 
davit  in  reply.  Clarke  being  examined  upon  the  point  says :  **  I 
donU  think  that  Heacock,  at  any  of  the  raeeUng^  required  the 
amount  of  Chs pin's  claim  to  be  ascertained  before  signing  the  as- 
signment" But  James,  who  had  a  very  material  interest  in  at- 
tending to  what  parsed  at  these  meetings,  who  is  sMd  to  have  ac- 
ted for  the  plaintiff,  at  some  of  them,  and  who  must- be  allowed  to 
manifest  some  bias  in  bis  behalf,  contradicts  Clarke,  and  goes  far 
to  affirm  the  truth  of  Dr.  Coanor'B  statement    In  his  examinadoa 


in  chief  he  says :  **  I  think  Dr.  Connor  asked  at  the  timo  what  the 
amount  of  the  indebtedness  of  Clarke  to  Chapin  was»  Clarke  said  it 
was  about  £8500,  he  could  not  tell  exactly ;"  and  on  cross-exam- 
ination he  says :  **  There  was  a  good  deal  of  questioning  by  Dr. 
Connor  and  Heacock  at  the  meeting,  as  to  the  amount  of  Chapin's 
claim.  Heacock  was  not  willing  to  sign  until  he  knew  the  amount 
of  Chapin's  claim." 

I  have  no  doubt,  whatever,  therefore^  as  to  the  perfect  accuracy 
of  Dr.  Connor's  statement 

It  la  said,  however,  to  have  been  agreed  on  all  bands  that  the 
plaintiff's  debt  should  be  preferred  to  the  f^ll  amount,  and  that  if 
the  amount,  when  ascertained,  should  exceed  the  amount  specified 
in  the  deed,  it  was  to  be  increased  ;  if  it  fell  short,  diminished. 
Clarke  is  tlie  material,  perhaps  I  may  say,  the  only  witness  upon 
that  point  Now,  if  Clarke  only  meant,  that  £3500  was  stated  as 
being  for  all  practical  purposes  the  true  debt,  but  that  as  the 
amount  had  not  been  precisely  ascertained,  the  words,  **  or  there* 
abouta,"  were  added  to  cover  any  inconsiderable  difference  which 
might  be  found  to  exist — if  that  be  his  meaning,  and  the  words  are 
capable  of  that  construction,  then  it  agrees  both  with  the  language 
of  the  deed,  and  with  the  witnesses  for  the  defence.  But  if  he 
meant  to  say  that  Heacock  agreed  to  pay  the  plaintiff's  debt  what- 
ever might  be  its  amount  then  his  statement  is  not  only  improb- 
able and  inconsistent  with  established  facts,  but  it  is  moreover  in 
direct  conflict  with  the  answer  of  Heacock  and  the  evidence  of  Dr. 
Connor.  Far  if  it  be  true  that  Heacock  insisted  on  having  the 
amount  of  the  plaintiff's  debt  aseertained,  and  refused  to  execute 
the  deed  until  that  had  been  done,  and  I  think  that  established,  it 
cannot  be  also  true  that  he  agreed  to  pay  the  planitiff's  debt  in 
full,  whatever  might  be  its  amount.  1  think  it  clear  therefore,  that 
Heacock  did  not  enter  into  that  agreement,  but  positively  refused 
to  execute  the  asngnment  upon  any  such  terms. 

'This  deed  then,  which  was  executed  under  the  circumstances 
to  which  I  have  already  adverted,  provides  that  the  tru^^tees  are 
**to  pay  and  discharge  in  full,  a  certain  debt  due  and  owing  by 
the  said  party  of  the  first  part  to  Royal  Chapin  and  Son,  such 
debt  being  hereby  declared  to  be  a  preferred  claim,  and  to  amount 
to  three  thousand  five  hundred  pounds  or  thereabouts,  of  lawful 
money  of  Canada." 

Now,  unless  I  have  wholly  mistaken  the  eff^t  of  the  evidence, 
it  must  be  perfectly  obvious  that  to  alter  this  deed  by  striking  out 
the  words :  **  three  thotuandjhe  hundred poundt  or  <A«rca^<wl*,"  and 
substituting  in  thdrroom,  the  words:  *^fi»€  thontand  and  Mixfy-tvpo 
pounds"  would  be  to  alter  it  not  in  accordance  with,  but  directly 
contrary  to  the  clear  rntent  of  all  parties  Indeed,  sooh  an  alteration 
would  be  wholly  ui\}ustifiable  even  upon  plaintiff*!*  ev'dence.  It  was 
never  hinted  to  the  creditors,  by  anybody,  so  far  aa  I  can  dtsoover, 
that  there  was  a  possibility  of  the  plaintiff's  debt  ameunliiig  to 
£5,000,  or  any  thing  like  that  amount.  On  the  ooatrary  CUrke 
stated  to  the  creditors  himself,  that  the  debt  according  to  his 
oalenlation,  amounted  to  £8,500 ;  and  there  is  no  evidence  that 
the  plaintiff  ever  informed  them  that  the  true  amount  would  be  in 
hi^  opinion  materially  differeot  It  is  clear,  I  think,  even  upon 
the  plaintiff's  evidence,  that  the  words  «*  £8,500,  or  thereabouts," 
were  inserted  in  aooordanoe  with  the  olear  aad  expressed  intention 
of  all  parties. 

It  was  argued,  however,  that  upou  the  deed  as  it  stands  the 
plaintiff  is  entitled  to  be  paid  the  debt  in  full.  I  cannot  accede  to 
that  pmpositioD.  Assuming  the  plaintiff  to  have  known  that  his 
debt  did,  or  would  greatly  exceed  the  amount  specified,  and  to 
have  represented  it  at  that  amount  for  the  purpose  of  misleading 
the  creditors,  and  of  inducing  them  to  come  into  tiie  assigndient, 
upon  that  hypothesis  the  case  is  one  of  gross  fraud,  and  it  would 
be  a  monstrous  perversion  of  justice  to  permit  the  plaintiff  to  re- 
cover any  thing  beyond  the  amount  at  which,  for  the  purpose  of 
fraud,  he  had  chosen  to  represent  his  debt 

I  am  inclined  to  think  that  this  case  has  been  brought  within 
the  principle  to  which  I  have  adverted.  It  Is  difficult  to  believe 
that  the  plaintiff  came  to  this  country  for  the  expre<*9  purpose  of 
obtaining  a  settlement  of  this  debt  without  having  first  sntisfiei 
himself  as  «o  its  amount  But,  assuming  him  to  have  done  so,' 
still  three  weeks  intervened  between  the  negoclation  and  the  ex- 
ecution of  the  assignment  The  plaintiff  had,  therefore,  an  ample 
opportunity  for  asoertaining  the  true  amount  of  his  debt ;  and  in 
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the  absence  of  all  explanation  must  be  taken  to  baTe  done  bo  ;  and 
having  nllowed  tbe  other  crediturs  to  execdte  the  deed  of  assign- 
ment without  declaring  the  truth,  he  cannot  be  beard  now  to  sa^ 
that  his  debt  exceeds  the  amount  specified,  for  that  would  be  to 
allow  him  to  take  advantage  of  his  own  fraud. 

But  assuming  the  matter  to  have  happened  otherwise,  assuming 
the  plaintiff  to  have  honestly  belieyed,  and  therefore,  to  have  in- 
nocently stated,  that  his  debt  amounted  to  £8,500,  or  thereabouts, 
then  I  haTe  bo  doubt  that  the  plaintiff  is  bound  to  make  that  re- 
presentation good,  on  the  foot  of  contract,  as  conclusiTely  as  he 
would  have  been  on  the  ground  of  fraud,  if  he  had  chosen  to  mis- 
represent the  true  amount  of  his  debt  The  creditors  had  a  most 
material  interest  in  knowing  the  true  state  of  the  account.  They 
had  no  means  of  ascertaining  that  fact  except  by  enquiring  from 
the  plaintiff  himself.  And  by  this  deed  it  is  declared  that  his 
debt  amounts  to  £3,500,  or  thereabouts.  Now  that  amounts,  as 
I  understand  it,  to  a  declaration  that  £8,600  may  be  taken  for  all 
practical  purposes  as  the  true  amount  of  the  plaintiff's  debt,  and 
as  against  the  creditors  who  acted  on  the  faith  of  that  representa- 
tion, the  plaintiff  can  have  no  right  to  recover  any  sum  materially 
greater  than  that  stated  in  the  deed,  Ortgory  ▼.  WUHamt^  8  Mer 
681. 

Suppose  a  mortgagor  to  sell  the  equity  of  redemption  subject  to 
the  mortgage,  and  to  covenant  that  the  amount  due  upon  the  mort^ 
gage  was  **  £8,600,  or  thereabouts,'*  can  it  be  argued  that  there 
would  not  be  a  breach  of  covenant  if  the  debt  should  turn  out  to 
be  £5,000  instead  of  £8,600?  Again,  suppose  a  mortgagee  to 
assign  his  security,  with  a  covenant  that  the  amount  due  on  foot 
of  the  mortgsge  was  £5,000  or  thereabouts,  would  it,  or  would  it 
not,  be  a  breach  of  that  covenant  if  tbe  amount  due  should  turn 
out  to  be  £3,500,  instead  of  £5,000  T  I  cannot  doubt  thai  there 
would  be,  in  each  instance,  a  plain  breach  of  covenant ;  and  the 
present  case  appears  to  me  to  be  substantially  the  same. 

For  these  reasfons  1  have  come  to  the  conclusion  that  the  bill 
must  be  dismissed  with  costs. 


GlLLAM   v.    ClBQHOBN. 


Road  Company — ArbitraUon, 

Id  proeMdiogs  taken  voder  f  h«  •tatute,  16  Victoria,  chapter  100,  far  (he  pnrpoea 
Of'  a«c**rtalii1ng  tfce  uniouDt  to  be  oaldby  aroed  oumpauy  for  mat<>riflU  nfceaaery 
for  the  cnnetmrtion  of  the  road,  the  arbitfmtoreraniiotconfitr  upon  tberompany 
a  proapectlTe  t\$hx  to  carrj  away  the  material,  by  awarding  an  anonnt  aa  eom- 
peoMtion  for  the  matei  lala  to  be  takrn  at  a  ftiiure  time. 

ArMtnitors  appointed  under  thla  act,  awarded  dama^iea  for  materials  taken  gen- 
erally. 

AM,  that  the  award  waa  mltra  tiru,  they  having  power  to  award  damagwi  In 
reapect  of  materials  taken  for  the  purpoae  of  the  road  onlT. 

^am— Whether  the  act  givea  the  power  to  rach  oompanlei  to  enter  npoa  land 
distant  two  milea  fWnn  the  line  of  theeompany'e  road,  for  the  pnrpoae  of  oMaia- 
Ing  matariaki  for  the  eoBatnwUon  themoC 

This  was  a  hill  filed  by  Alfred  Gillam,  against  Allen  Cleghom, 
Thomas  Botham,  Phillip  Kelly,  James  Barr,  and  Chury  V.  Delong, 
setting  forth  that  the  plaintiff  was  owner  in  fee  of  a  paroel  of  land 
in  North  Norwichville,  and  that  the  defendants,  who  were  trustees 
of  the  Norwichville,  Burford,  and  Brantford  Plank  Road  Company, 
(the  Road  Company  being  also  defendants,)  had  by  themselves, 
their  agents  and  workmen,  from  the  lOth  of  October,  1866,  con- 
tinued to  trespii>s  thereon,  by  quarrying  and  removing  therefrom, 
and  applying  to  their  own  use  (as  such  trustees)  large  quiuitities 
of  stone,  gravel,  sand,  and  other  material,  which  were  on,  and 
formed  part  of  the  soil,  and  that  they  continued,  and  intended  to 
continue,  to  do  so  ;  that  the  plaintiff's  land  is  situate  at  a  distance 
of  about  two  miles  from  the  works  of  tbe  defendants,  and  nut  ad- 
Joining  or  neighbouring  thereto,  and  that  there  are  quarries  of 
such  material  on  lands  adjoining  the  defendants'  works. 

The  bill  further  alleged  that  the  defendants  claimed  a  right  to 
carry  away  such  soil  and  gravel  under  an  award  alleged  to  have 
been  made  by  certain  arbitrators,  but  which  tbe  plaintiff  objected 
was  not  a  valid  or  binding  award,  notice  never  having  been  served 
on  the  plaintiff,  according  to  tbe  provisions  of  the  statute,  16  Vic- 
toria, ch.  90.  The  prayer  was  for  an  injunction  to  restrain  the 
defendants  from  removing  the  gravel,  &c.,  and  that  the  award 
might  be  set  aside,  and  for  further  relief. 

The  defendants  answered  the  bill,  alleging  several  grounds  of 
defence ;  amongst  others,  that  before  going  upon  the  land,  the  de- 


fendant Delong  had  agreed  with  John  Gillam,  the  father  of  the 
plaintiff,  for  the  right  to  remove  the  gravel,  and  paid  the  consid- 
eration therefor :  but  the  amount  was  afterwards  returned  by  John 
Qillam,  who  expressed  a  desire  to  rescind  the  bargain,  and  leave 
the  question  of  value  to  arbitration  in  consequence  of  the  arrange- 
ment he  had  effected  having  been  disapproved  of  by  his  family ; 
that  notice  under  the  act  was  served  upon  John  Gillam,  and  he 
having  failed  to  name  an  arbitrator,  one  was  appointed  by  the 
judge  of  the  county  court,  and  notice  thereof  and  of  the  names  of 
the  other  arbitrators  and  umpire  was  served  on  John  Gillam,  and 
an  award  had  been  made  according  to  the  provisions  of  the  act ; 
but  no  notice  was  shewn  to  have  been  served  on  the  plaintiff.  It 
was  alleged  that  the  defendants  had  t>een  induced  by  the  represent- 
ations of  John  Gillam,  to  believe  that  he  owned  the  property  :  but 
the  evidence  established  that  before  any  proceedings  were  taken 
by  the  arbitrators,  the  defendants  were  aware  to  whom  the  proper- 
ty belonged. 

Mr.  Strong  for  the  plaintiff. 

Mr,  Morphy  for  the  defendants.  The  bill  states  no  case  for  the 
interposition  of  this  court,  for  all  that  appears  the  plaintiff  can 
obtain  an  ample  remedy  at  law — the  act,  if  illegal,  is  merely  tres- 
pass, and  no  irreparable  damage  is  alleged  as  likely  to  arise.  The 
conveyance  to  plaintiff  is  dated  in  July,  1856 ;  the  award  was  made 
on  the  28th  of  August,  1866,  and  although  the  defendants  began 
to  remove  the  gravel  in  October  following,  no  step  was  taken  by 
the  plaintiff  to  prevent  them  until  September,  1867.  The  convey- 
ance from  the  father  to  the  son  looks  very  much  like  a  contrivance 
to  prevent  the  defendants  obtaining  tbe  material  wherewith  to  con- 
struct their  road.  The  act  does  not  require  the  company  to  take 
the  ground  from  a  place  nearest  to  the  road. 

The  judgment  of  the  court  was  delivered  by 

Thi  Chancbllob. — I  think  the  plaintiff  entitled  to  succeed  on 
several  grounds. 

The  right  of  the  defendants  to  interfere  with  the  plaintiff^s  pro- 
perty in  the  way  they  have  done  depends  entirely  upon  the  act  of 
parliament  under  which  they  exist  16  Vic.  ch.  190.  To  have  en- 
titled themselves  to  the  privileges  which  that  act  secures  to  such 
companies,  they  must  have  shown  a  strict,  or  at  all  events,  a  sub- 
stantial compliance  with  the  provisions  of  the  statute ;  but  the  de- 
fendants have  failed  to  comply  with  either  the  letter  or  the  spirit 
of  the  statute,  and  for  that  reason  the  parliamentary  title  on  which 
they  rely  cannot,  I  think,  be  allowed  to  prevail. 

If  this  award  is  to  bind  the  plaintiff,  it  must  be  because  the  ar- 
bitrator was  appointed  by  the  plaintiff  himself,  or  by  some  person 
authorised  to  appoint  for  him  under  the  statute.  Now  there  are 
several  oases  in  which  the  judge  of  the  county  court  of  the  county 
in  which  the  property  lies  is  empowered  to  appoint  an  arbitrator 
who  has  authority  under  the  statute  to  bind  the  rights  of  the  con- 
testing parties.  That  is  a  most  important  power,  and  to  be  exer- 
cised safely,  it  must  be  exercised  with  caution.  The  legislature 
cannot  have  intended  to  authorise  the  exercise  of  that  sort  of 
power  behind  the  back  of  the  party  interested.  The  legislature 
intended,  I  apprehend,  that  the  judge  should  proceed  upon  pro- 
per evidence^upon  evidence  sufficient  to  satisfy  him  of  bis  juris- 
diction in  the  given  case,  and  calculated  to  guide  his  mind  to  a 
proper  choice.  The  judge  had  authority,  in  other  words,  to  bind 
the  plaintiff  by  an  appointment  made  in  presence  of  the  contesting 
parties,  or  after  due  notice ;  but  that  step  was  taken  in  the  pres- 
ent case  upon  the  ex  parte  application  of  the  defendants,  and  for 
that  reason  it  was,  in  my  opinion,  wholly  nugatory  and  void. 

Again,  the  proceedings  subsequent  to  the  notice  to  arbitrate 
were  not  served  upon  the  plaintiff,  but  upon  John  Gilam,  his  father. 
But  the  property  was  at  that  time  the  property  of  the  plaintiff. 
The  evidence  shows  that  it  was  so,  and  that  the  defendants  knew 
it.^  They  knew  it  before  the  arbitrators  met  to  consider  the  mat- 
ter, perhaps  at  an  earlier  period.  Now  the  notice  to  arbitrate 
nerved  upon  John  Gillnm  may  have  bound  the  property  as  a  par- 
liamentry  contract,  and  the  defendants  may  have  had  a  right  to 
enforce  it  against  the  plaintiff.  But  that  right,  arauming  it  to 
exist,  cannot  make  proceedings  taken  against  John  Gillam,  after 
his  interest  in  the  property  had  ceased,  binding  against  the  plain- 
tiff. The  arbitrators  proceeded,  therefore,  without  giring  the 
plaintiff,  the  roal  owner  of  the  property,  notice,  and  their  award, 
for  that  reason,  cannot  bind  him. 
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But  this  award  is  bad  in  substance,  as  it  seems  to  me,  being  un- 
authorised by  the  act  of  parliament.  \Vhat  has  been  done  is  this, 
the  defendants  are  ordered  to  pay  a  certain  sum  as  a  compensa- 
tion for  the  materials  to  be  taken  by  them  at  any  future  period 
from  the  premises  in  question.  There  is  nothing  in  the  act  to  au- 
thorise that.  The  defendants  requiring  graTcl  to  construct  their 
road,  had  a  compulsory  right  to  talce  it  for  that  purpose  from  ad- 
joining lands,  at  a  price  to  be  fixed  by  arbitration.  See  sec.  6. 
And  upon  graTcl  becoming  necessary  for  repairt^  they  would  haye 
bad  a  right  to  acquire  it,  for  that  purpose,  upon  the  same  terms. 
See  sec.  21.  But  there  is  nothing  in  the  act  which  entitles  the 
defendants  to  acquire,  in  this  way,  that  sort  of  probpeotive  right 
which  this  award  affects  to  confer — not  a  right  to  take  plaintiff's 
property,  at  the  time  of  the  award,  and  in  some  given  quantity, 
because  then  neeessary  for  a  public  purpose,  but  a  right  unlimited 
as  to  time  and  quantity — a  perpetual  right  to  take  the  plaintiff's 
property  against  bis  will  and  at  all  times,  and  upon  every  con- 
tingency. Upon  what  data  are  the  damages  to  be  estimated  ? 
Can  the  arbitrators  calculate  the  value  of  an  unknown  quantity  of 
material  to  be  taken,  not  then,  but  it  may  be  a  hundied  years 
thereafter  ?  The  defendants  had  no  power  to  acquire  the  property 
in  fee  simple,  unde^the  compulsory  powers  of  the  act  They 
might  have  purchased  it,  perhaps,  in  the  ordinary  way,  but  they 
bad  no  right  to  take  it.  And  as  tJiey  bad  no  power  to  acquire  the 
fee,  so  neither  haye  they  any  power,  in  my  opinion,  to  acquire  the 
perpetual  prospective  right  to  take  materials. 

The  award  appears  to  me  to  be  utra  virea  in  another  particular. 
The  damages  are  not  for  materials  taken  for  the  purpose  of  the 
road,  but  for  materials  taken  for  any  purpose  whatever,  which 
would  be  clearly  illegal.    But  that,  perhaps,  was  net  intended. 

I  may  add,  that  I  doubt  very  much  whether  the  defendants  have 
any  power  at  all  to  enter  upon  the  plaintiff's  land  under  the  act 
Companies  are  only  authorised  to  take  material  from  **  adjoining 
or  neighbouring  lands."  Now  these  expressions  <*  adjoining  or 
neighbouring,"  were  intended,  I  presume,  to  impose  some  limit  on 
the  powers  intended  to  be  conferred.  The  legislature,  clearly,  did 
not  intend  to  allow  materials  to  be  taken  fhim  land  wherever 
situate.  Now,  according  to  Johnson,  to  adjoin  means  '*  to  lie  next 
so  as  to  have  nothing  between,"  and  according  to  the  same  learned 
author,  to  neighbour  means "  to  confine  on."  But  the  land  in 
question  eertainly  is  not  land  adjoining  or  neighbouring  on  the 
road,  according  to  Johnson's  definition;  and  to  hold  that  the 
jwwers  of  the  act  embrace  it,  would  seem  to  reduce  the  words  to 
which  I  have  referred  to  silenoe,  for  if  the  defendants  oan  enter 
upon  lands  distant  two  miles  from  their  road,  I  know  of  no  prin- 
ciple upon  which  any  lands  can  be  excluded,  however  distant 

For  these  reasons  I  think  the  plaintiff  entitled  to  a  decree.  The 
master  must  be  directed  to  ascertain  the  value  of  the  material 
taken  by  the  defendants,  and  that  amount  with  the  costs  of  this 
suit  must  be  paid  to  the  plaintiff. 


(iegmtfti  bg  Thoxas  HGDonn,  laq.,  LUi.,  BaarrUlteroi-Lam.) 

(INBAHa) 

Tbipp  v.  Gbipfih. 

Vhuhr  ani  Purchcuer'—Speei/Ui  Ar/ormoiice— Cboenaa<  forfurthtr  auttranee— 

JurimUeHtm. 

A  pwduMsr  haviag  paid  all  bis  parehsM  money,  filed  a  Mil  vnder  the  oovenant 

for  ftirtber  aaronnoe  to  eompei  his  Tendon  to  paj  off  a  nortsase  dlaoloaed  at 

theUmeof  sale. 
Bddt  that  the  bill  wai  properly  filed,  although  the  pnrcfaaae  money  had  been  paid 

and  there  was  no  eon<«alment  of  the  ineumbranee. 
Hddt  oXfo,  that  vndvr  a  eovenant  for  Airther  aararanoe  a  parebaoer  has  a  right  to 

rMobe  the  remoTal  of  Ineambennoea  created  by  his  vendor. 

(2»Ui  January,  1850.) 

The  bill  stated  that  the  defendants,  representing  themselves  to 
be  entitled  to  the  hereditaments  thereinafter  mentioned,  free  from 
incumbrances,  save  as  therein  stated,  sold  the  same  to  the  plaintiff 
for  £660,  the  full  value  thereof:  that  at  the  time  of  sale  the  defen- 
dants mentioned  that  the  premises  were  subject  to  a  mortgage  to  the 
Brant  Mechanics'  Building  Society,  but  that  they  would  procure  a 
discharge  thereof :  that  plaintiff  relying  on  si^ch  promise  (which 
was  merely  verbal)  completed  the  pu|roha4«  and  pai4  (he  purchase 
money,  and  that  a  deed  was  executed  by  the  defendants  with  abso- 


lute covenants  for  title.  That  the  defendants  had  not  procured  the 
said  mortgage,  to  be  discharged ;  and  it  was  prayed  that  they  might 
be  decreed  to  do  so.  The  bill  was  taken  pro  con/uao  against  the 
defendants. 

O*  Morphy,  for  the  plaintiff,  moved  for  the  decree  on  the  ground 
that  a  plaintiff  under  a  covenant  for  further  assurance,  had  a  right 
to  come  to  this  court  to  compel  the  defendants  to  discharge  the 
mortgage.  He  cited  Rawle  on  Covenants,  206 ;  2  Sugden,  Y.  and 
P.  642 ;  Dart,  V.  and  P.,  412. 

The  Chancsllob  delivered  the  judgment  of  the  court. 

This  is  a  bill  by  a  purchaser  of  property  to  compel  his  vendor 
to  pay  off  a  mortgage  covenanted  by  such  vendor  to  be  paid  off. 
In  regard  to  the  question  of  relief,  it  is  laid  down  that  when  a  deed 
is  executed  in  the  absence  of  ft^ud,  the  purchaser  must  rest  on  his 
covenants — as  it  was  his  duty  to  have  investigated  title. 

We  have  gone  farther  however,  and  have  decreed  the  payment  of 
an  incumbrance  out  ot  unpaid  purchase  money.  In  the  present  case 
the  mortgage  is  disclosed  and  agreed  to  be  paid  off.  If  the  purchaser 
brought  an  action  for  damages  at  law,  the  verdict  would  be  for  the 
amount  required  to  pay  off  the  incumbrance — and  thus  the  law 
seems  to  afford  an  adequate  protection.  But  under  a  covenant  for 
**  further  assurance,"  it  also  seems  that  a  purchaser  may  of  course 
require  a  removal  of  the  incumbrances  found  upon  the  estate.  These 
words  imply  aright, — as  laid  down  in  King  v.  JoneB^  6  Taunt,  427, 
— to  file  a  bill  and  seek  relief  in  this  court.  The  words,  however, 
in  that  case  were  used  at  common  law.  A  bill  has  never  before 
been  filed  on  this  around;  and  at  the  hearing,  I  doubted  whether 
such  a  bill  could  be  filed ;  but  having  considered  the  matter  and 
reviewed  the  authorities  laid  down  in  the  text-books  of  Sugden, 
Dart,  and  Rawle,  it  appears  to  me  that  this  Court  has  jurisdiction 
to  enforce  the  specific  performance  of  such  covenants,  and  that  the 
purchaser  is  entitied  to  relief.  My  brother  EsTiir,  who  has  given 
great  attention  to  the  subject,  ib  of  opinion  that  the  bill  is  properiy 
filed,  and  the  decree  will  therefore  be  as  prayed. 


Maohbll  y.  Campbbll. 

Dqpetit  on  detent  for  mdu-^Trudtu 

Ibe  Tmstee  of  a  mortgaged  estate  asking  a  sale  In  a  salt  for  foredosari^  Is  not 
relieved  fKaa  the  payment  of  the  vsnai  deposit  required  on  such  a  < 


In  this  cause  there  had  been  the  decree  for  foreclosure  and 
reference  to  the  Master  to  inquire  as  to  incumberancea—reserv- 
ing  further  directiona, — under  which  the  Master  reported  that  the 
estate  had  been  conveyed  to  a  Trustee  under  a  marriage  eettiement 
of  the  mortgagor;  and  the  case  now  coming  up  on  further  direc- 
tions,— the  bill  having  been  pro  eonfeato  against  the  motgagor, 

Hodgina,  for  the  plaintiff,  asked  for  the  usual  decree  of  fore- 
closure,—giving  the  defendants  the  usual  time  to  redeem. 

E,  FUtgtraldf  for  the  Trustee  asked  for  a  sale ;  but  without  the 
payment  of  the  usual  deposit — as  the  trustee  had  nothing  but  the 
bare  estate. 

Spbaqob,  Y.  C,  delivered  the  judgment  of  the  court  The  ap- 
plication for  a  sale  can  only  be  on  the  usual  terms.  If  on  a  sale 
of  the  estate  there  be  any  surplus  after  paying  the  mortgagee, 
such  surplus  should  be  paid  into  Court  If  the  deposit  for  sale 
be  not  made  in  the  usual  time,  then  the  decree  for  foreclosure  will 
go — ^giving  the  one  day  for  redemption  to  the  mortgagor  and 
trustee.  If  the  parties  redeem,  then  there  should  be  a  re-convey- 
ance upon  the  trusts  of  the  marriage  settlement 

lNot€  hy  Rqforter, — See  also  the  case  of  WkUfidd  ▼.  Rohtrta^  6 
Jur.  N.  S.  118,  as  to  a  decree  for  sale  on  payment  of  the  deposit, 
or  the  usual  decree  for  foreclosure  in  default  of  such  payment] 


Tbibobo  y.  Soobxll. 

Injvmdion, — J^xrtner  applying  fyttda  to  other  eoidrotU, 

Where  a  partner  In  a  epecUl  cootmet  applies  the  ftinda  derived  from  sodieoatnet 
to  other  eontracti,  not  belonglog  to  each  r pedal  partnerehip,  an  liu  unction  will 
be  granted  agalaat  hlo  nntil  um  partnenhlp  be  woand  np,  altboogh  meh  In- 
junction may  not  have  been  prayed  for  in  th«  original  bill. 

(Uth  March,  MM.) 

In  this  case,  the  defendants  had  obtained  a  contract  through 
the  plaintiff  for  building  the  Court  House  at  Kingston,  and  after- 
wards refused  to  allow  the  plaintiff  any  share ;  tk  decree  had  been 
pronounced  declaring  the  plaintiff  a  partner  in  the  contract.    The 
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oontract  had  h—n  oompletod  and  the  halanee  of  the  amouDt  doe, 
£l2oO,  was  aboat  to  be  drawa  by  the  defendants  and  applied  to 
other  eoatraots ;  whereapon 

Moqf,  for  the  phuntil^  appUed  for  iojnnetion  and  areoeiver,  on  the 
grounds  set  out  in  the  affidayite.  The  plaintiff  had  been  ezolnded 
from  seeing  the  books,  until  the  decree  had  been  pronouoeed,  and 
thoogh  deelajed  a  partner  in  regard  to  this  contraet,  could  not  And 
out  from  the  books  how  much  iMd  been  expended. 

Brought  Q.  C,  contra.  No  such  iigunetioii  is  asked  for  hj  the 
bill ;  the  plaintiff  should  have  filed  a  supplemental  bilL  In  fore- 
closure suits,  after  the  decree  for  ibraelosnre,  if  the  mortgagor 
abuses  the  property,  the  Court  will  interfere  and  preeerte  the  pro- 
perty iu  the  same  state.  In  the  case  of  a  partBership,  a  receiTer 
will  be  granted  if  there  Is  exclusion  er  gross  misconduct  [  Spxaqou, 
V.  C. — Or  if  the  funds  are  in  danger  of  being  misapplied.]  Yes, 
but  only  in  certa&n  cases.  Here,  after  the  decree,  plaintiff  was 
treated  as  a  partner  and  had  acceee  to  the  books,  but  he  lies  by 
for  mere  than  a  year.  He  says  that  the  defendants  will  do  so  and 
so — ^why  t  because  they  must  haTc  done  so  before ;  thut  they  had 
gone  beyond  the  partnership  articles,  and  he  aoquseeced.  Heeidee, 
the  plaintiff  had  not  contributed  funds  at  the  commencement  of 
this  contract,  and  the  delbndaiits  had  to  withdraw  their  means  tnm 
other  contfucls,  and  had  a  right  to  use  the  money  now  coming  to 
them  fh>m  this  contract  in  the  same  way.  They  had  never  refused 
to  acconnt  but  would  allow  the  plaintiff  his  share  when  the  part- 
nership was  wound  up. 

Bot/,  in  reply.  The  decree  in  this  case  is  equal  to  as  adminia- 
tration  decree;  and  as  between  parties  an  iig unction  is  often 
granted  to  restndn  wrongful  acts.  In  this  case  the  buaiuess  of  the 
partnership  is  completed,  and  all  we  tak  is  that  the  balance  due 
on  it  may  net  be  allowed  to  go  to  other  contracts.  If  the  defend- 
ants allege  they  are  entitled  to  the  amount,  th^  ahenkl  show  it  to 
the  Court.  The  rule  that  a  partuer  should  know  the  accounts  doee 
not  apply  here  becaaee  the  books  were  of  the  general  account  of 
all  contracts  of  the  defendants,  but  they  never  informed  him  what 
belonged  to  his  contract,  and  because  of  Ms  exclusion.  The  affida- 
vits show  the  money  will  be  misapplied,  and  the  plaintiff  ought  not 
to  be  forced  to  rely  upon  the  mere  personal  reeponsibility  of  the 
defendants. 

8PBAoa«.,  V.  C.  delivered  the  Judgment  of  tibe  Court  I  am  of 
opinion  thut  the  plaintiff  has  made  out  a  strong  case  of  danger  to 
the  fund.  The  most  convenient  way  is  to  appoint  a  recover ;  but 
perhaps  the  most  umple  way  is  to  pay  the  money  into  Court,  and 
then  take  the  account  It  is  clear  that  if  it  goes  into  the  defen* 
danta'  hands,  they  may  apply  it  to  other  accounts^  and  leave  the 
plaintiff  to  look  to  their  peraonal  liability.  The  plaintiff  diowe  that 
£1250  belong  to  the  partnership,  and  that  there  will  be  danger  if  it 
goes  to  these  parties ;  that  he  has  been  excluded  fitom  the  partner- 
ship ;  and  that  moneys  of  the  partnership  have  gone  into  other 
contracts,  and  that  he  did  not  assent  to  them ;— but  the  defendants 
show  nothing  against  these  facts.  The  injunction  therefore  will 
issue,  giving  the  defendants  leave  to  show  cause  against  it 


(IN  CHAMBXBS.) 

AiJbAX  V.  pYPam. 


Jffmii. 

«r  sU  of  the  partlM  to  bt  tnred  u«  out  of  the  Juriidletlao,  rabtUtn- 
tiooal  wnrio*  of  •  blU  OMjr  Iw  eflbetid  on  pMiMt*  or  «f|Ofttt  wboro  thtro  to 
dear  proof  of  ageiuy  with  ntmrnm  to  tho  wXffeal  wMttgr  of  tho  oiUt. 

(Ut  April,  1SI9.) 

CaUanach  moved  for  leave  to  serve  the  partner  of  a  firm  here, 
the  other  members  of  which  resided  in  England,  on  the  ground  that 
he  had  signed  the  name  of  the  firm  to  the  deed  of  assignment  in 
regard  to  which  the  suit  was  brought ; — also  to  serve  the  agent  in 
Toronto  of  an  English  firm,  who  had  signed  the  name  of  the  firm 
to  such  deed  of  assignment 

TBI  Chahobllou. — If  there  is  clear  proof  of  agency  with 
reference  to  the  subject  matter  of  the  suit,  and  the  defond- 
ant  sought  to  be  served  is  out  of  the  jurisdiction,  the  partper  or 
agent  may  be  served.  It  is  not  necessarv,  though  some  of  the 
cases  incline  to  this,  that  the  agent  should  have  special  authority 
with  reference  to  the  suit:  it  ie  sufficient  if,  as  in  this  case,  there 
la  eiear  proof  of  agen^  wUh  reference  to  the  miffmt  maiUr  of  the 


suit  But  the  Court  will  not  infer  agency  from  the  mere  execution, 
there  must  be  evidence  to  tthow  the  circumstance  of  the  agency.  The 
order  fjt  substitutional  service  should,  however,  state  that  the 
supposed  agent  can,  within  a  limited  time,  move  to  discharge  the 
order. 


(XASTIE^SOrtlOB) 
RVSSIU.  V.  ROBIBTSOV. 


4/ltt8. 

A  BiortgAgoo  who  has  boon  In  pootoorinm  And  who  hat  oarfgiiod  faif  iotarooti  to  hif 
oamortgngeo  i«  not  &  doommtj  porty  in  a  •oit  tar  foreclo«ar». 

The  Master  was  directed  to  take  an  account  of  what  was  due  to 
plaintiff  on  security  of  the  premises  in  the  pleadings  mentioned, 
and  to  eharfe  plaintiff  with  rente  and  profits  in  caae  he  found  that 
plaintiff  had  been  in  pesseesion. 

It  appeared  that  in  1816,  defendant  Bobertaon  in  effiseC  mort- 
gaged the  premises  to  Hector  and  Colin  Russell,  and  that  they 
went  into  possession  immediately.  la  1862,  Hector  RnseeH  re- 
leased all  his  interest  to  Colin  Russell,  and  the  plaintiff  beeame 
entitled  l»y  divise  from  Cdin  Russell,  her  hnsbaaid,  in  1865. 

Davit  for  defendant  Robertson,  (the  mort^lgor)  contended  that 
Hector  Russell  should  be  made  a  party,  so  that  Robertson  could 
have  the  benefit  of  his  oonscience,  aa  H.  Russell  had  been  in  re- 
ceipt of  the  nmts  and  profits  and  might  have  been  paid  in  fuU. 

Crooks,  contra.  The  Master  has  power  to  add  parties  in  hie 
offioe  only  in  those  cases  in  which,  according  to  the  general  orders 
of  1858,  it  is  unneccsafy  to  make  them  partiee  by  bilL  He  cited 
^od^Aam  v.  VtOraui,  2  Grant,  135,  In  which  It  waa  held  that 
although  the  mortgagee  was  in  the  possession,  and  the  mortgager 
swore  that  he  had  been  paid  off  by  the  rents  and  profits,  he  (the 
mortgagee^  was  not  a  necessary  party  to  a  bill  for  foreclosure 
filed  by  the  assignee  of  the  mortgagee  against  the  mortgagor. 
This  was  in  1850,  befbre  the  publicaUon  of  the  general  orders 
of  1868 ;  and  if  it  was  unnecessary  then  to  make  the  mortgagee  a 
party  a  fortiori  it  is  not  so  now.  He  also  cited  Wiard  v.  (?a6e<, 
Grant's  Rep. ;  J^ruloek  v.  HoUrtf,  15  Sim.  277. 

Upon  which  ft  was  held  that  Hector  Russell  was  not  a  neceasaiy 
party  in  the  Master's  office. 


fifi 


COUNTY  COURTS,   U.  C. 


(In  tho  OoQBty  Oenii  of  liaoola. 


His  Hteor  JOBSa€AnrmLb) 


St.  JoRir  ▼.  HisKBTT  bt  ax.. 

ond  tniormr  ofa  ycii^AtlmittibiKl^  qfwyak$rat  •  wttmtt 


Aftion  O0(tin9l 


This  was  an  acdon  brought  by  the  plidntiff  as  the  indorsee  of  a 
promissory  note  made  by  one  of  the  defendants  and  endorsed  by 
the  other  defendant  The  defendant  pleaded  that  the  maker  paid 
the  note  before  action,  on  which  issue  was  Joined. 

The  defendants'  counsel  called  the  maker  to  give  evidence  on 
behalf  of  the  indorsers.  The  plaintiff's  counsel  ot(jected  lo  his 
evidence  being  allowed,  and  founded  his  ol^jeotion  on  the  Evidence 
Acts  of  1849,  1851  and  1862,  particularly  the  proviso  in  the  first 
section  of  the  last  mentioned  Act,  which  provides  that  any  party 
to  every  suit  individually  named  in  the  record  cannot  be  ^^^"'"^ 
except  at  the  instance  of  the  opposite  party. 

The  counsel  for  the  defendants  contended  that  under  the  Act  6 
Wm.  IV.,  cap.  1,  sec.  9,  the  maker  was  a  competent  witneas  for 
the  endorssn. 

The  learned  judge  noted  the  objection  taken  by  the  plidntiff 'e 
counsel,  but  allowed  the  witness  to  give  evidence,  when  upon  ths 
statement  of  the  maker,  being  the  only  witness  called,  the  jury 
found  a  verdict  against  the  endorsers  for  only  £6,  and  against  the 
maker  for  £27  10s.  8d.,  being  the  Aill  amount  of  the  plaintiff's 
claim. 

The  plaintiff's  counsel  then  applied  for  a  certificate  for  County 
Court  costs,  which  on  consideration  the  learned  judge  granted. 

Currie  for  pliUntiff. 

MiUor  and  Lawder  for  defendants. 
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GENERAL    CORRESPONDENCE. 

To  THE  Editors  of  tub  Law  Journal. 

April  11,  1859. 

GsNTLEMKN, — Can  a  Homoepathio  Pl^yaician  not  qualified  to 
practice  nnder  oar  CanadiAn  statutes  ooUect  his  charges  tot 
medioiDes  prescribed  bj  him  in  the  ooorse  of  hie  calling?  If 
yon  consider  the  question  one  of  snfBcient  general  interest  I 
shall  feel  obliged  by  an  answer  through  the  medium  of  your 
excellent  Journal. 

I  am,  your  obedient  SerTant* 

An  En^virsb. 


Williams  on  real  property  says,  that  the  mortgagee  "  is  at 
liberty  to  retain  to  himself  his  principal,  interest  and  costs, 
and  having  done  this  the  eorplus,  if  any,  must  he  pMd  o? er  to 
the  morgagor,"  these  are  the  words  in  the  mortgage.  GottM 
B.  quit  claim  in  favour  of  C,  reserving  his  right  to  prosecute 
the  heirs  or  executora  of  A.  for  the  balance  upon  the  covenant 
to  pay,  A.  being  dead,  we  wiU  eoppose,  at  the  tim#  of  theside< 

As  lawyers,  like  doctors,  somedmes  differ  in  their  opinion' 
and  as  some  in  this  case  contend  one  way  and  some  another,  I 
have  made  hold  eaoogh  to  aabmit  the  matter  for  your  opioioii. 

Lex. 


[It  is  not  lawful  for  any  person  not  being  a  member  of  the 
Medi<Mil  Board  of  Upper  Canada^  or  not  being  licenAed  by  the 
Governor  General,  or  not  being  aotoally  employed  as  a  Phy- 
sician  or  Surgeon  in  the  Naval  or  Military  Service,  to  pracUse 
Physic,  Surgery  or  Midwifery  in  Upper  Caoade>./br  Jur-e^  gtaWf 
or  hope  of  reward,  (8  Oeorge  lY,  cap.  3,  aeo.  6.)  Homos- 
pathics  are  not  in  general  within  the  provisions  of  this  enact- 
ment ;  and  when  not  so,  have  no  leg(vl  right  to  fees  for  servicea 
rendered  or  performed  by  them  ae  pkyaioianfl,  and  to  psaetiee 
medicine  without  being  duly  authoriied  so  to  do,  is  a  mls- 
demeaner  puniehable  as  soeh.  {lb.  see.  7.)— Ens.  L.  J.J 


To  THK  Editoki  or  XRR  Law  Journal. 

19th  April,  1869. 

Grntlxnsn, — Knowing  that  yon  are  incessantly  annoyed 

with  numerona  letters,  upon  the  opntente  of  which  yjou  are  re~ 

quested,  to  |^ve  your  opinion.    I  assure  you  it  i$  with  much 

reluctance,  that  I  now  submit^  the  foUojri&g  Sit  ytrnx  adrioe. 
thereupon. 

Suppose  A.  mortgages  a  farm  or  town  lot  to  B.  fbr  £5W^ 
peyahle  in  one  or  two  yenre,  or  as  the  oase  may  be,  and  in.  this 
mortgage  the  former  for  himself,  his  heirs,  executors,  &c^ 
covenants  to  pay  the  latter  or  his  heirs,  Ac.,  the  said  sum  of 
money  with  interest,  without  any  deduction  or  abatement  on 
the  day  on  which  it  will  accrue  dueu  There  ia  a  povrar  of  sale 
also  contained  in  the  mortgage.  A  makes  default  in  payment 
of  the  amount,  and  B.  causes  the  lands  comprised  in  the 
mortgage  to  he  nd^rertiaed^  having  firat  demanded  payment  of 
the  principal  money  vrith  interest  and  having  w»ied  the  time 
agreed  on  in  the  power  of  sale.  The  land  is  sold  to  C.  whether 
as  a  bonaJUle  purchaser  or  on  account  of  B.,  X  cannot  say,  for 
£400,  and  B.  gives  him  a  quit  claim  of  the  fee  simple  which 
he  held  by  virtue  of  the  mortgage.  Has  B«  by  giving  this 
quit  claim  forfeited  the  remaining  J&IOO  due  upon  the  mort- 
gage even  in  the  event  of  C.  re-conveying  to  him  for  the  sfane 
consideration  at  which  the  mortgage  was  sold  ? 

Some  of  the  gentlemen  of  "  Coke  upon  Littleton  "  in  this 
town,  contend  that  the  heirs  or  creditors  of  A.  would  by  filing 
a  bill  in  Chancery  be  entitled  to  the  land  on  payment  of  £400, 
on  the  ground  that  B.  having  released  and  reliDquished  all  his 
claim,  title  and  interest  thereto  in  consideration  of  that 
amount  would  not  be  permitted  on  again  becoming  seized  to 
attach  the  remaining  £100  to  it. 


[We  think  on  general  principles  .that  a  mortgagee  of  real* 
estate  having  a  covenant  for  the  payment  of  the  mortgage 
money  and  a  power  of  sale,  may  exercise  the  power  of  sale, 
and  if  the  property  sell  for  less  than  the  mortgage  debS  n>|y, 
notwithstanding  his  conveyance  of  the  equity  of  redemption, 
still  sue  the  mortgagor  for  the  remainder  of  the  debt.  Bi»t  if 
the  sale  of  the  equity  be  only  colosmble  so  as  to  enable  the 
mortgagee  to  acquire  the  ownership  of  the  property,  and  the 
mortgagee  to  obtain  a  conveyance  from  his  vendee^  the  most 
gagor  would  still  we  appn^end  have  the  right  to  redeem 
upon  payment  of  the  mortgage  debt. — ^Ens.  L.  J.] 


OMTHLY     REPeaTORY. 


■rw*n 


COMMON  LAW. 


EX. 


FuBBia  V.  Strumit. 


January  15. 


Szeeution — Ooodi  pawned — Lien  of  Pawnee, 


The  evidence  in  an  interpleader  issue  was  that  the  goods  taken 
in  execution  originally  belonged  to  the  execution  debtor  and  had 
been  pawned,  but  it  did  not  appear  by  whom;  that  after  the 
writ  of  execution  was  issued  the  pawnbroker's  tiokets  were  hand- 
ed over  to  the  claimant  by  one  L  that  he  might  redeem  them  and 
hold  the  goods  as  a  seowity  for  the  money  paid  to  redeem  them. 
The  case  was  tried  at  the  County  Court,  and  the  Judge  inferred 
as  matter  of  fact  that  L  had  posse ssion  of  the  tickets,  and  depo- 
sited them  with  the  claimant  as  the  agent  of  the  execution  debtor, 
and  that  the  execution  debtor  had  at  the  time  notice  of  the  writ 
having  issued. 

Hdd^  that  the  claimant  was  entitled  to  succeed  on  the  issue. 

At  the  trial  nu  evidence  was  given  as  to  how  L  heoame  possessed 
of  the  tickets,  and  the  Judge  inferred,  aa  a  matter  of  fact  that  he 
was  merely  the  agent  of  the  execution  dehUw ;  that  the  said  L 
had  notice  that  a  writ  of  execution  against  the  execution  debtor 
was  in  the  bailiff's  hands.  The  plaintiff  paid  money  to  the  bailiff 
under  the  said  execution  and  sought  to  recover  it,  in  which  he 
failed.  Cause  was  shown  that  the  plaintiff  stood  in  the  same 
position  as  the  pawnbroker  fhmi  whom  he  redeemed  the  goods, 
and  that  whatever  lien  he  had  now  Tested  in  the  plaintiff. 

Watson,  B.  The  learned  Judge  appoars  to  have  thought  that 
because  possesnon  obtained  alter  the  ft.  fiu  was  lodged  that  there- 
fore the  goods  were  bound,  by  it  But  it  is  of  no  consequence  that 
the  transfer  of  the  tiokets  and  the  redeeming  of  the  goods  was 
after  that  event  since  the  pawning  was  previous  to  it. 

Judgment  reversed. 


Q,  B.  Rbqiha  v.  Cuhbxbland.  January  15. 

11  d"  12  Vie*  e.  49 — Conviction  for  unlawfully  opening  of  houee  on 
^  Sunday — Evidence  in  eupport  of. 

Upon  aa  information  under  11  &  12  Vic,  o.  40,  s.  1,  for  unlaw- 
fully opening  a  house  for  the  sale  of  beer  after  12  o*elook  on 
Saturday  nii^t. 
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ffeld,  that  proof  of  the  house  beiog  olosed  at  12  o'clock,  and 
that  at  2  o'clock  a  person  was  seen  drinkiDg  in  the  house,  who 
was  afterwards  let  out,  was  not  CTidenoe  to  support  the  oonTiction. 

In  an  appeal  from  the  decision  of  two  Justices,  it  was  argued 
that  there  was  no  CTidence  that  the  house  was  opened  for  the  sale 
of  beer,  and  that  the  person  who  was  seen  drinking  was  not  shown 
not  to  be  a  traveller.  Also,  the  Act  enacts  two  offences,  the  sale 
of  beer  and  the  opening  the  house  after  12  o'clock  on  Saturday 
ni^t 

The  Court  held  the  onut  prohandi  that  the  person  was  a  traveller 
lajT  upon  the  defendant,  since  11  &  12  Y\c*  o.  48,  and  that  there 
was  no  evidence  that  the  house  had  been  opened  alter  hours.  It 
was  opened  to  let  the  person  out,  but  that  was  not  the  offence 
charged. 


Q.  B. 


RbQXHA  V,   CVDHAM. 


January  15. 


Foor-'^UUmitU^Q  j-  10   Vie,  c.  66,  «.  l—IrremovabilUy  of  a 

widow  nftir  her  htuband'a  death, 

A  widow,  not  having  resided  five  years  in  a  parish  at  her  hus- 
band's death,  is  not  irremovable,  although  her  husband  had  resided 
eontittuously  In  the  parish  for  more  than  twenty  years  previously 
and  up  to  the  date  of  his  death. 

An  appeal  was  made  against  the  order  of  justices  for  the  re- 
moval of  a  pauper  fh)m  one  parish  to  another,  and  it  was  con- 
tended that  as  the  husband  was  irremovable  at  the  time  of  his 
death  and  therefore  the  wife  was  so  too,  and  as  she  had  done 
nothing  to  loose  that  status  she  was  not  liable  to  be  removed  after 
his  death. 

CoMPTON,  J.,  said  the  proviso  in  the  section  merely  enacts,  that 
whilst  the  husband  cannot  be  removed  the  wife  and  children  shall 
be  irremovable,  in  order  that  families  may  not  be  separated,  but 
this  cannot  apply  when  there  is  no  husband. 


CHANCERT. 


M.  R. 


July  1. 


•    MlLLAB  ▼.   ElWUT. 

Practice — Fro  con/eeeo-^Notiee, 

Under  the  79th  order  of  May,  1846,  four  notioes  in  successiva 
weeks  held  sufficient  compUanoa  with  the  order,  though  the  day 
for  which  notice  was  given  was  five  weeks  after  the  first  insertion. 


fi.G. 


Ik  THl  MATTIB  OF ,  AtTOBNST  AKD  HIS 

AmTIOLSD  CUBBK. 


Nov,  25. 


Attorney — Articled  clerk — Oppoaition  to  ewtaring  in — diedoeure  of 

information  obtained  ae  clerk. 

Where  upon  the  opposition  by  the  master  of  an  articled  clerk 
to  the  clerk  being  sworn  in  as  an  attorney,  upon  the  ground  that 
he  had  disclosed  informatiou  as  clerk,  the  charge  was  indistinctly 
stated  in  the  affidavit,  the  clerk  was  at  once  allowed  to  be  sworn. 

There  was  nothing  distinctly  stated  against  the  clerk,  but  the 
court  said  the  attorney  might  object  inthin  a  year. 


W.  E. 


Collins  v.  Collins. 


Dec  11,  18 

Arbitration — Vendor  and  Purehaeer — Common  Law  Procedure 

Act  1854,  e.  12. 

Where  vendor  and  purchaser  entered  into  a  contract  for  sale  at 
a  price  to  he  determined  by  two  miners  named  in  Uie  agreement 
and  as  to  matters  in  difference  between  the  valuers  by  an  umpire 
whom  the  valuers  were  directed  to  appoint  before  entering  upon  the 
valuation. 

Held,  that  this  was  not  an  arbitration  within  the  12th  section  of 
the  Common  Law  Procedure  Act  1854,  and  that  on  failure  of  the 
valuers  to  appoint  an  umpire,  and  on  the  other  steps  provided  in 
the  Act  having  been  taken,  the  Court  had  no  jurisdiction  to  appoint 
a^  umpire. 

^  Semble^  that  if  in  course  of  a  treaty  for  sale  disputes  and  discus- 
sions arise  between  vendor  and  purchaser  as  to  the  price  to  be 


fixed  and  they  thereupon  agree  to  refer  the  price  to  the  valuation 
of  certain  persons,  this  would  be  an  arbitration  within  the  meaning 
of  the  12th  section  of  this  said  Act. 


V.  C.  K.  LxvooLN  V.  Wbight.  Dee  14. 

Mortgage  by  parol-^Statute  of  Framde — Conetructioe  truet — Coete. 

L  makes  a  parol  agreement  with  W  for  the  sale  of  his  life  inter- 
eat  on  certain  property  on  tibe  terms  as  L  alleges  of  W.  repaying 
himself  interest  and  principal  out  of  the  rents,  L  paying  the  pre* 
minms  on  a  policy  of  insurance  on  his  life  and  being  allowed  to 
reside  in  his  house  and  lands,  there  being  at  the  same  time  a  simple 
conveyance  to  the  defendant  of  W's  direction.  W  writes  letters 
stating  that  the  conditions  were  mistaken^  and  leaving  out  the  con- 
dition of  repayment  and  dies  and  his  devisee  brings  an  action  of 
^ectment  agiinst  L.  L  files  a  bill  to  restrain  the  acUoa  setting  up 
the  agreement  and  asks  for  a  declaration  that  the  defendant  is  a 
trustee  for  him  and  for  an  account  L  and  one  witness  swear  to 
the  agreement  and  two  witnesses  of  the  defendant  swear  that  W 
denied  that  there  was  such  an  agreement. 

The  defendant  objects  that  the  suit  is  informal  as  a  redemption 
suit,  the  representative  of  W  not  being  a  party,  and  as  a  suit  for 
specific  performance  untenable  under  the  statute  of  Frauds. 

Held,  that  the  statute  of  Frandd  does  not  apply  that  the  evidence 
is  in  the  plaintiff's  favor  and  a  decree  for  redemption  is  made  on 
bringing  the  representative  of  W  before  the  court.  No  costs  up  te 
the  hearing,  and  thence  redemptloa  oosts. 

APPOINTMENTS   TO   OFFICE  AC. 

OOVNTT  GROWN  ATTOBNKTa 

IRA  LBWI8,  oTOmoode  Ball,  Iaqnlrt>  BMrri«ttr«t>I«w,  to  1m  Ooonty  AttorMy 
la  And  fbr  tli*  United  Ooantim  of  Ilvitm  and  nmott,  in  Um  loom  and  itMd  of 
almndor  Wood  Btmoban,  Jb^nira,  deeeMedMOMsUtd  2nd  Apcii,  UM.) 


00R0NXR8. 

WILLIAM  N.  HUTT,  Aandate  Ooranor,  Oonvtr  of  Unoola. 

BMAHUISL  a  8PARHAII,  B«|nlra,  M.D.,  and  DANIBL  BROWN,  l^tnin^  ILD^ 

Aasuolato  OoraiMn,  United  i>>antlM  of  Leeds  mm!  QrantiUe. 
WILLIAM  rRANOU  LKWIS,  iMiolxek  AflMMlnte  Ooroner,  Oimaty  of Ckrioton.^ 

(Qaietted  Mh  AprO,  18M.) 
OBOROK  HOLHSd,  KH|nlrB,  ILB .  Aflodate  Oonmer  Ooontj  of  lOddlaeuc. 
NATHANIEL  HILL,  Itoqaire,  MJ).,  Araodato  Oorooer,  Oouatr  of  Oxlbcd. 
JAMieS  POWKR,  iMiQira^  MJ).,  AMOciato  OoraMr,  Oountj  oTHMtinca— (Oaaet- 

ted,  ISCli  Anrll,  1869.) 
RIUBBN  IRA  HICKKT,  iMitilie,  M.D.,  and  DAVID  ALRXANDBR  BRKAKKN- 

RIDOB,  RivainL  AiMelate  OoraiMn^  In  and  ftr  the  Uaitad  OoenttM  of  Btor- 

nont,  IHtiMiM.  and  QlencarTT. 
JAMK8  B.  TRONSDALBTSqalre,  V-D^  AModale  Oonmer,  in  and  te  tbe  Unttsd 

OonntiM  of  Leeds  and  OranviUe.— (^^Metted,  aSrd  April,  18N.} 
CHARLB8  XBBRT,  Beqoire,  Surgeon,  Aaeodate  Ooroner  far  the  Oonnty  of 

Waterioo. 
WILLIAM  DBBN,  Bsqnire,  Burgeon,  AModate  OonnartetlMOoBntyorOMie- 

ton^Qantled,  SOfh  April,  1860.) 

R0TABIZ8  FUBUa 
WILLIAM  A.  HUSBAND^  of  FieetoB,  Biq.uii«^  to  be  a  Nolwy  PoiiUe  ta  Upper 

OONRAD  NAHROANG  orHemler.  X^pDdi%  tobeaN«lBl7P■blleinUpplr0a- 
Bada.-<Galetted,  2nd  Apia7l860.) 
WILLIAM  UOLLlNB,ort£eVIUafeorWallMrl(Mi,  Biqaira,  to  be  a  Notarr  P«b- 

lie  in  Upper  fi*»»*4f^ 
QBORQB  DORMBB,  ofttae  Town  ofltndHj,  Bsqnlie^to  be  a  Kotaiy  Publlo  in 

Upper  fVwiilB 
OBOUQB  JAMBS  OALB,  of  tbe  Tbwa  of  Owen  Sonnd,  Xainlre^  to  be  a  NoCaiy 

Pnblie  in  Upper  Oaaada^Qoaetted,  Oth  April,  1860.) 
HBNRT  J08KPH,  of  tbe  dtj  of  Tonmto,  OenUeman,  to  be  a  Notaiy  PabUe  in 

Upper  Ouuda.-<GaaeUed,  leih  April,  1860.) 
WILLIAM  RATHBUN,  of  Ajr,  Btaolie,  to  be  a  Notarv  ^bUo  la  Upper  Ouada. 
WILLIAM  FRANCIS  LrOBTHALL,  of  the  Qtj  of  Hamilton,  Xiqiilie,  to  be  a 

Notary  PnMle  In  Upper  Oanada. 
18 AAO  SAMUEL  VA&RELU  of  Slmaoe,  Baqnire,  to  be  a  Notaiy  PubUe  in  Uffier 

Oina^!^ 
JOHN  BRBAKBNRIDGE  RBAD,  of  tbe  aty  of  Tbronto,  Xiqniz^  Barrfatepat- 

Law,  tob9  a  Notary  Pnblio  In  Upper  Ouoada. 
DAVID  TI8DALE,  of  Simooe,  Enafn*  DaniatarataAW,  to  be  a  Notaiy  Pnblie  In 

JOliir^ .  MUKPHT,  of  the  aty  of  Hamflton,  XiqQlre,  to  be  a  Notaiy  Pnblie  in 
Upper  Gmada^Oaietted,  80th  AprU,  1860.) 

TO    C  O  R  R  ESPO N  D  E  N  T  8  . 

A.  C— Thanks  for  matter.  It  doee  not  seem  adrisable  to  preeent  it  In  conneetloa 
with  the  easB  reiNTed  to,  which  may  have  beendedded(orlgiaal]y)  apart  frooi  thb 
grounds  saggeeted.  We  porpoee  keeping  it  tiU  the  point  eaa  be  appropriate!/ 
wtrodnoed  nnancmnbered  anden  As  own  eicriXi; 
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DtARY     FOR    JUNE. 


2.  Tharadajr ..  Ancention  Day. 
6.  BUNDaV..  Sttnday  aJUr  AKention, 
9.  Thuraday ..  LMt  daj  for  NoUo»  of  Trial  for  Ooantr  Oonrt 
12.  SUNDAY.^  Whit  Sunday. 

20.  SUNDAY^  lU  Smdoiya/ter  THnity. 


XVPORTAKT  BUSINESS  NOTIGS. 

JtrtomindAttd  to  Ike  Fntfnidtn  qftMt  Journal  are  reqwsted  to  remember  tha* 
^  our  pott  dm  aoootmUkam^bemplaud  in  the  hands  <^  Mutan.  FsOUm  dk  Ardagh^ 
JUorneySf  Barrie,  Jbr"^  cctleeUon;  and  that  only  a  prompt  remittance  to  them  will 

Jl  is  withffrfat  rdudanoe  (hat  tht,  JVoprietore  have  adopted  this  amrte;  hnt  they 
kaeebemannpeneiiodo9oi»i»rder  iomatU  Mem  lo  meet  their  current  e^qpenaest 
which  are  very  heavy. 

Nam  that  the  unftdness  nf  the  Journal  is  so  f/eneraUy  adnrUted,  H  would  notbe  im- 
reasooabk  to  exped  that  the  Profession  and  Officers  qf  the  ihurts  wou'd  accord  it  a 
iiftcj^  ti«9Niri,  tfMtetfel  4^aliow^  Mem«fw»  ^ 

— ■  ■      _  -  -    -  ^  I  ■_■■_■  I  _  - 

JUNE,   1859. 


IMPRISONMSNT  VOR  DEBT,  "  THE  91st  CLAUSE. 


ff 


^'Abotish  imprifloiimeiit  for  debt!''  '^ Believe  the  poor 
debtor  I"  are  orie?  we  have  been  accustomed  to  bear  of  late 
yeais.  .  . 

At  times  indeed^  tbej  were  feeble  enoogb,  wbeo  more 
effectiTe  political  material  was  at  hand;  on  other  occasions, 
when  thej  served  a  purpose^  the  kej  note  was  given  and 
taken  up  throughoikt  the  whole  country. 

We  do  not  deny  that  the  law  of  debtor  and  creditor  needed 
improvementi  and  the  wisdom  and  justice  of  the  Legisla- 
ture in  the  changes  made  we  readily  admit.  But  men  run 
wild  on  the  subject,  and  in  their  anxiety  to  relieve  the  ^'  poor 
debtor"  forget  what  was  due  U>  the  poor  credftor.  **  I 
really  pity  you/'  said  a  person  to  a  man  who  had  just  fiuled, 
-^''  yon  need  not  pity  me/'  he  replied,  ^'  pt^  my  creditors, 
if  you  please,  ihey  stand  more  in  need  of  your  commiser- 
ation." 

And  so  it  is,  we  believe,  in  many  oases — the  creditor 
eftener  suffers  by  the  fraud  and  misconduct  of  his  debtor 
than  does  the  purely  unfortunate  debtor  by  harsh  treatment 
at  the  bands  of  a  merciless  ereditor. 

Persons  also  frequently  take  a  very  superficial  view  of 
the  subject,  forming  their  opinion  as  to  what  the  law  is, 
from'  the  manner  in  which  it  happens  to  be  administered 
by  some  particular  functionary  on  a  certain  occasion.  A 
few  cases  of  hardship  are  hunted  up,  a  pitiable  tale  is 
echoed  from  the  lips  of  a  prisoner,  possibly  with  some 
heightened  color  thrown  in  by  the  sensitive  and  imagina- 
tive narrator  himself,  and  upon  this  and  such  like  found- 
ations, a  law  is  proruninced  to  be  a  cruel  law — a  bad  law — 
and  its  reped  demanded. 

Nothing  can  be  more  absurd  and  unreasonable;  and  yet 


the  melodramatic  expressions  recently  so  much  indulged  in 
respecting  the  power  of  Division  Courts  to  imprison  ('<  the 
91si  clause  !**)  had  no  better  base  of  reality. 

Recorder  A.,  or  Judge  B.,  were  said  to  have  committed 
poverty-stricken  men,  having  large  families  dependant  upon 
their  day's  labor  for  support,  merely  because  they  did  not 
do  that  which  they  were  quite  unable  to  do — pay  their 
debts.  Well,  suppose  they  did, — what  then  ?  It  by  no 
means  follows  that  the  law  is  in  fault.  The  fault  may  be 
wholly  in  the  administration  of  it;  and  if  any  Division 
Court  debtor  was  sent  to  jail  simply  because  he  did  not  pay 
a  debt — ^if  he  was  imprisoned  for  inability  to  meet  his  en- 
gagements merely,  we  are  bold  to  say  the  judge  who  ordered 
it  acted  upon  a  grossly  mistaken  view  of  the  law. 

The  total  abolition  of  the  power  to  imprison  by  the  Divi- 
sion Courts  was  advocated  by  many  members  on  the  discus- 
sion of  this  subject  in  the  House  last  session — ^though  all 
appeared  to  agree  that  fraud  on  the  part  of  debtors  should 
render  them  liable  to  very  severe  punishment. 

If  the  provision  of  the  Division  Courts'  Act  had  been 
referred  to  and  fairly  examined  at  the  first,  much  discussion 
might  have  been  avoided.  As  the  agitation  may  be  again 
renewed,  we  desire  to  place  the  subject  in  its  proper  light 
before  the  public,  and  with  some  statistics  from  the  Clerks 
of  the  Division  Courts,  to  show  the  practical  value  of  thie 
91st  clause. 

The  credit  system  is  universal  in  the  business  of  this 
Country,  and  we  speak  the  opinion  of  men  well  informed  as 
to  the  Courts,  when  we  say,  that  the  repeal  of  that  clause 
would  strike  a  fatal  blow  at  the  small  debt  courts,  and  give 
scope  to  the  genteel  swindler — the  low  swindler — swindlers 
of  all  sorts,  in  their  operations  upon  the  pockets  of  trades- 
men and  storekeepers  and  others. 

It  is  probable  that  the  claims  entered  for  suit  amount  to 
not  less  than  $7,000,  (as  an  average)  in  each  County,  or 
over  two  million  of  dollars,  for  the  whole  of  Upper  Canada, 
and  legislation  affecting  rights  of  such  magnitude,  and  as 
the  sums  sued  for  do  not  we  think  average  over  $30  each, 
touching  so  many  individuals,  should  be  very  delicately 
handled.  How  it  could  have  been  supposed  that  the  Qlst 
clause  warranted  imprisonment  for  debt,  as  popularly  under- 
stood, we  cannot  conceive.  As  early  as  1847|  the  grant  of 
power  to  the  Division  Courts  for  the  examination  of  defiBud- 
ants  and  to  imprison  for  fraud  or  unfair  dealing  was  strongly 
urged  by  Mr.  Justice  Burns,  then  judge  of  the  County  of 
York. 

The  want  of  such  a  power  in  this  Country,  <'he  declared, 
had  been  felt  as  a  real  grievance  by  a  large  portion  of  the 
community.'^ 

He  spoke  of  the  existing  act  for  the  punishment  of  fraud 
as  affording  inadequate  remedy  to  creditors,  and  that  '<  the 
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Bmall  creditor  would  find,  were  he  to  proceed  under  it,  tliat 
it  would  ooat  him  to  follow  up  the  tedious  aud  troublesome 
remedy  by  indictment  more  th^u  any  benefit  he  would  de- 
rive ;  besides;  in  case  of  feilnre,  exposing  himself  to  a  suit 
for  malicious  prosecution,  in  a  case  too,  perhaps^  where  if  the 
defendant  could  have  been  interrogated  the  creditor  might 
haye  triumphantly  succeeded  in  punishing  the  party,  and 
might  have  made  such  discoveiy  ^s  would  have  led  to  the 
ultimate  payment  of  his  debt. 

And  he  urged  the  enaetmant  of  the  very  provision  which 
afterwards  passed  into  law«  The  Hon.  J.  Sanfield  Mac- 
donald  introduced  the  act  consolidating  and  improving  the 
Division  Courts  law,  and  embodied  in  it  a  provision  such  as 
Mr.  Bums  suggested. 

When  the  question  of  ioiprisoiimont  for  debt  was  debated 
before  the  House  last  session,  Mr.  Maedonald  declared 
himself  the  author  of  ttie  p^yision  ceferred  to — stated  that 
it  was  not  designed  by  it  to  confor  avy  power  to  impviaoa 
for  debt — ^that  it  certainly  was  not  hii  intention  to  enable 
a  creditor  to  imi^ison  his  debtor  for  non-payment  merely 
of  a  trifling  debt,  and  he  believed  that  the  law  would  not 
bear  any  sue  Vcoostmction. 

Such;  we  helieve,  is  the  view  alipost  universayy  taken  of 
the  aet^  and  if  in  any  particular  locality  a  diftrent  principle 
is  laid  down,  the  injorions  efbets  are  noty  we  repeat,  oharg- 
able  on  the  system. 

We  have  before  us  an  address  by  Judge  Oowan,  made 
at  the  Division  Courts  in  his  County  (in  1851). 

In  this  address,  which  app^red  in  the  papers  at  the  lime, 
all  the  provisions  of  Mr.  Atacdonald's  Act  then  just  come 
into  force  were  entered  on  very  folly.  In  referring  to  the 
91st  clause,  Judge  Gbwan,  ^er  speaking  of  the  various 
fraudulent  acts  resorted  to  by  TiQprincipled  debtors  to  get  rid 
of  their  honest  debts,  and  the  ability  to  elude  detection 
from  the  previous  defective  state  of  the  law — ^which  in  fact 
fostered  a  system  of  finud — said^  '^  The  new  provision  (91st 
clause)  will  be  a  great  blow  to  frauduleiit  practices,  aud 
will  also  be  some  check  on  p^rsops  about  to  contract  debts 
who  have  no  xessonableprQspect  o/ being  ablq  to  discharge 
them  afterwards.  The  powers  givep  are  for  the  discoveiy 
of  the  property  ifithhelcl  or  conceded,  and  for  the  enforce- 
ment of  such  satisfhctioa  as  the  debtor  may  be  able  to  give, 
and  for  the  punishment  of  firauds. 

'^  This  last  is  by  no  means  to  be  understood  as  imprisoQ- 
ment  for  the  debt  due.  Under  the  Statute  a  debtor  cannot 
be  imprisoned  at  the  plessure  of  a  creditor  merely,  without 
public  examination  by  the  Court,  to  ascertain  if  grounds  for 
it  exist  in  the  deceitfulness,  extravagance,  or  fraud  of  a 
debtor.  The  man  willing  to  give  up  his  property  to  his 
creditors,  ready  to  submit  his  affairs  tp  inspection,  and  whp 


has  acted  honestly  in  a  transaction,  although  he  may  be 
unable  to  meet  his  engagements,  has  nothing  to  fear  from 
the  operation  of  this  law.  It  is  the  party  who  has  been 
guilty  of  fraud  in  contracting  the  debt,  or  by  not  afterwards 
applying  the  means  in  his  power  towards  liquidating  it,  or 
in  secreting  or  covering  his  effects  firom  his  creditors,  upon 
whom  the  law  looks  as  a  criminal  and  surrounds  with 
danger." 

Here,  then,  are  the  recorded  views  of  one  who  fint 
publicly  urged  the  extension  of  this  power  to  the  Division 
Courts,  the  testimony  of  the  gentleman  who  introduced  the 
law,  and  the  exposition  of  it  by  a  Judge  who  had  cardully 
studied  it,  given  years  ago,  all  going  to  show  that  the  object 
was  to  faeiUtate  the  enforoemenit  of  such  satisfkotioB  as  a 
debtor  may  be  able  to  g^ve,  and  for  the  punishment  of 
fraud.  Surely,  then,  there  can  be  no  exception  taken  to 
such  powers.  In  point  of  fact,  it  was  agreed  on  all  hands 
that  just  such  powers  should  be  possessed  by  the  Courts  1 

In  the  practical  working  oi  the  law,  individual  cases  of 
hardship  did  in  some  instances  occur  in  this  way.  In  case 
of  the  non-appearance  of  the  debtor  at  the  time  app(»nted 
on  the  summons,  the  phdptiff  could  apply  to  the  Judge  for 
an  order  to  commit  him  for  the  defiiult,  which  the  Judge 
was  required  to  grant,  unless  a  sufficient  reason  for  non- 
attendiance  was  shown  on  the  part  of  the  defendant.  This 
was  not  always  unddstood,  or  if  known,  defendants  feiled 
to  communicate  this  reason  to  the  Ooujt,  and  aa  cider  went 
asofooon^  It  B^^at  be  CMmfovad  alsoy  that  the  ehwse  was 
sometiinee  used  yiadiotif  e)y  Vf  ««BiniMsing  parlias  and 
Of  posiiig  them  to  examination,  when  it  was  quite  within 
the  knowledge  of  the  creditor  that  they  were  entirely  with- 
out nmos  and  could  Apt  pay  the  daim. 

The  '^DividoB  Courts"  seoUoos  in  the  Act  of  last  aoa- 
sion  (published  in  our  May  No.,  p.  108)  amply  samedieB 
these  defects  by  providiiig,  that  a  party  foiling  to  attend 
shall  not  be  liable  to  be  committed  for  the  defoult  unleas 
the  Judge  is  satisfied  that  h^  aon-atteadanoe  is  wilfol,  or 
that  he  has  been  i»m  pueiopeedapd  failed  to  appear  with- 
out any  reasoii  for  the  same  eboviii  aad  that  if  the  Jndge 
sees  at  the  hearing  that  the  par^  o«|^  Bot  to  hwe  been 
summoned,  he  may  order  the  plaintiff  to  pej  him  for  his 
trouble  apd  atteudauce.  The  examination  also  may  be 
taken  in  the  Judge's  private  room ;  aud  if  a  par^  be  onee 
discharged  vpon  examination  he  is  not  liable  to  be  again 
summoned,  except  the  creditor  can  shew  that  the  debtor 
has  not  made  &  full  disclosore  of  his  property,  or  has  since 
i^cquired  meaQ9*  As  the  law  now  stands,  it  is  scaicely 
possible  that  the  power  can  be  abused  in  any  way,  and  it 
ought  to  be  let  alone.  But  we  fear  that  '^  slap  trap  "  or 
sentimentalism  may  again  raise  a  cay,  and  we  desire  to  have 
the  subjeet  fairly  and  fully  discussed,  and  reliable  iafonua* 
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tioa  gi?eii^  that  small  creditors  maj  not  be  stripped  of 
their  surest  guard  against  dishonest  and  fraudulent  prac- 
tices bj  unprincipled  debtors. 


THE  CONSOLIDATED  STATUTES. 

We  publish  below  the  Report  of  the  Chairman  of  the 
Statute  Commissioners, — ^The  Hon.  Sir  James  Buchanan 
Macaulaj,  C.B.,  late  Chief  Justice  of  the  Common  Pleas. 

The  Consolidation  as  reported,  has  passed  the  Legislature, 
and  we  published  in  last  number  the  Act  giving  it  the 
efiect  of  law.  To  the  gentlemen  who  assisted  in  the  work 
of  consolidation,  but  more  particularly  to  the  able  jurist, 
who  as  chairman  directed,  and  by  his  learned  and  laborious 
exertions  brou^t  the  arduous  undertaking  to  a  close,  the 
public  are  largely  indebted. 

When  the  Acts  of  last  session  are  incorporated,  the  pro- 
fession and  the  public  will  have  the  incalculable  benefit  of 
''  The  Statute  Law  methodically  arranged  and  reduced  into 
a  moderate  compass.''  We  have  not  heard  what  are  the 
arrangements  for  publication,  but  we  presume  the  Consoli- 
dated Statutes  for  United  Canada  and  Upper  Canada  will 
be  issued  in  perfect  form  possibly  by  the  1st  of  September 
next.  Mr.  Attorney  General  Macdonald  has  done  mmch 
to  simplify  and  improre  the  law,  but  no  Act  of  any  govern- 
ment he  has  been  connected  with,  or  of  any  other  Govern- 
ment  whatever,  at  all  approaches  in  public  vahie  the  great 
Work  of  Consolidation  which  he,  as  head  of  the  Law  Depart- 
ment so  wisely  devised,  and  by  a  judiciooa  sdeotion  of  able 
and  ezperie&oed  lawyen  was  enabled  te  eany  to  a  suecess- 
ful  consummation. 

The  mass  <^  Statute  law  bung  sifted  and  methodised, 
we  make  a  new  start  in  1800,  with  two  volumes  only  of 
public  General  Statutes  instead  of  some  thirty,  the  matter 
in  th«&  properly  arranged,  and  the  whole  rendered  more 
concise  and  uniform  in  style. 


SUPPLSMBNTABT  KBPOBT. 

Uk^M  BY  VHK  ORIIBMAH  OV  THV  ITPPXR  CANADA  STATUTS 

OOMMISSION. 

To  Hu  EzoKxavoT  Tn  Biqbt  HoiiOBABtn  8n  Eokvitd  Walxib 
HaAD»  jBar MM<,  Choermr  Chn^nU  of  StiUih  North  Ameriom, 

The  ClHurman  of  the  Commissioners  for  Revising  and  Con- 
solidating the  Pablio  (General  Statutes  of  Upper  Canada  most 
respectfoily  reports  to  yonr  Excellency  as  follows  : 

1.  Referring  to  that  part  of  the  report  of  the  Oommisstoners 
dated  19th  April,  1858,  which  stated  (No.  55)  that  the  Upper 
Canada  Consolidation  was  not  reported  as  a  finished  work, 
and  recommended  a  further  revision  before  it  should  be  sub- 
mitted to  the  Legislature,  I  have  now  to  add : 

2.  That  the  oUier  Members  of  the  Commission  considered 
their  joint  labours  terminated  when  the  arduous  duty  of  ad- 
vancing the  work  to  the  state  in  which  it  was  then  reported 
had  been  performed. 

3.  Being  all  professional  eentlemen  of  high  standing  and 
in  full  practice,  they  had  rendered  their  able  services  m  the 


process  of  consolidation  through  its  most  dilBonlt  oni  labori" 
ous  stages,  at  much  personal  ineonvenienee,  and  they  could 
not,  without  serious  prejudice  to  their  regular  professional 
business,  continue  to  bestow  further  attention  upon  the  subject 

4.  It  had  not  been  in  their  power  previously  to  devote  to 
the  work  that  continued  attention  which  from  the  time  of 
joining  the  Commission  I  felt  to  be  most  desirable  if  not  es- 
sential to  the  successful  accomplishment  of  the  work  in  hand, 
and  they  have  not  taken  part  in  what  has  stDce  been  done,  all 
of  which  therefore  rests  upon  my  responsibility. 

5.  Ko  effectual  steps  towards  a  reexamination  could  be 
made  during  the  last  Session  of  the  Legislature  in  consequence 
of  Uie  new  enactments  in  progress  which  it  would  be  neces- 
sary to  incorporate  in  the  tormer  revision. 

6.  What  remained  to  be  done  could  not  be  effected  by  a 
single  individual,  acd  I  was  anxious  to  obtain  the  aid  of  some 
gentleman  of  competent  attainments  who  would  devote  him- 
self for  a  few  days  in  succession  to  the  necessary  re-perusal 
and  additions  which  the  further  revision  required. 

7.  Entertaining  a  high  opinion  of  the  qualifications  and 
abilities  of  his  Honor  Judge  Uowan,  the  Judge  of  the  County 
Court  of  the  County  of  Simooe,  I,  at  the  ^ose  of  the  Session, 
solicited  his  assistance  in  the  prosecution  of  this  very  impor- 
tant public  object,  should  it  be  in  his  powers 

8.  He  readily  consented  to  give  his  servieea  at  intervals,  as 
circumstances  might  admit,  and  upon  my  application,  your 
Excellency  was  pleased  to  request  that  he  would  meet  my 
wishes  so  far  as  compatible  witn  his  judicial  duties. 

9.  He  has  conse<iuently  attended  from  time  to  time  at  great 
personal  inconvenience,  and  we  have  together  gone  over  all 
the  Public  General  Statutes  relating  to  Upper  Canada,  and 
also  that  portion  of  the  joint  work  of  consolidation  which  be- 
longs to  the  Upper  Canada  Commission,  and  we  have  incor- 
porated the  Acts  of  the  last  Session  with  the  former  text 

10.  I  have  found  Judge  Gowan  animated  with  the  ttoel 
lively  interest  in  the  successful  issue  of  a  work  the  importance 
of  which  he  fully  appreciates,  and  I  have  been  greatly  assisted 
by  his  able  cooperation.  His  knowledge  of  the  Provincial 
Statutes  throughout,  and  his  familiar  acquaintance  with  the 
details  and  practical  working  of  some  of  the  most  important 
as  respects  their  ^neral  ana  constant  use,  has  enabled  me  to 
correct  various  maccuracies  and  to  adopt  manj^  inaterial 
amendments.  A  comparison  of  the '  consolidation  in  its  pre- 
sent state  with  the  form  in  which  it  was  originally  reported 
will  shew  the  additions  and  alterations  that  have  been  made, 
Including  of  course  the  Acts  of  last  Session. 

11.  1  have  also  to  acknowledge  the  valuable  assistance 
rendered  by  Thomas  Hodgins,  Esq.,  a  gentleman  of  the^  Bar, 
in  revising  the  Grammar  and  Common  School  Acts.  His  in- 
dmate  acquaintance  with  them  in  all  their  bearings  and  de- 
tails has  been  of  especial  advantage  to  me,  and  without  his  ud 
those  Acts  could  not  have  been  consolidated  by  me  in  the 
metiiodical  form  and  with  the  accurate  rendering  which  I  trust 
they  will  be  found  to  possess. 

12.  Having  had  the  able  assistaiiee  of  the  other  Commis- 
sioners in  the  first  instanoe,  and  afterwards  of  Judge  Gowan 
in  retesting  the  whole,  I  now  submit  tbe  revision  of  the  Upper 
Canada  Statutes  as  oomniled  to  the  best  of  our  ability  and 
judgment,  and  recommend  it  for  final  adoption,  should  the  way 
in  which  it  has  been  executed  meet  the  approval  of  your  Ex- 
cdlency  and  the  two  Honses  of  the  Provincial  Parliament 

13.  At  the  same  time  however,  I  by  no  means  submit  the 
work  as  perfect  or  free  from  errors.  Several  have  been  de- 
tected since  the  final  proofs  were  struck  off.  In  tbe  difficult 
process  of  consolidation  upon  the  plan  of  an  improved  and 
systematic  arrangement  of  the  Statute  Law,  inaccuracies  have 
occurred,  notwithstanding  my  best  endeavours  to  avoid  them. 
They  are  principally  of  a  trivial  nature  and  obvious  when  at- 
tention is  drawn  to  them.  In  the  official  copies  they  are  cor- 
rected with  a  pen. 
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14.  But  although  still  imperfect  and  although  I  cannot  vouch 
that  the  rendering  invariably  expresses  the  Law  as  it  might 
by  judicial  construction  be  held  to  exist  in  the  Statutes,  scat- 
tered and  detached  as  they  are  at  present,  still  I  re^^ard  it  as 
sufficiently  accurate  to  justify  the  Kevised  Consolidation  being 
substituted  for  the  Acts  proposed  to  be  repealed,  trusting 
nevertheless  to  the  healing  efficacy  of  future  Legislation 
should  any  very  material  errors  or  omissions  be  afterwards 
disoovered. 

15.  The  nnmerons  changes  which  have  been  found  neoes- 
sary  have  required  corresponding  alterations  in  the  printed 
copies  that  had  been  previously  prepared,  and  as  the  amendr 
ments  would  be  in  a  great  degree  useless,  if  confined  to  a  few 
copies  corrected  in  manuscript  only,  without  affording  the 
means  of  the  usual  distribution  in  print  of  proposed  Parlia- 
mentary Bills,  a  new  edition  of  500  copies  has  been  struck  off, 
containing  the  amendments  and  also  the  additions  rendered 
necessary  by  the  Acts  of  last  Session.  The  final  copies  are 
now  in  the  hands  of  Her  Migesty's  Printer. 

16.  I  avail  myself  of  Ihis  opportonifcy  to  express  my  sense 
of  the  skill  and  promptness  with  which  the  Queen's  Printer  and 
those  employed  in  the  OcatUe  Office  have  executed  the  work 
required  of  that  department,  and  lUso  to  express  my  satisfao- 
tion  with  the  polite  attention  with  which  every  one  connected 
with  the  Commission  has  uniformly  experienced  throughout 
much  necessary  interoonrse  with  that  Office. 

17.  It  is  proper  to  remark  that  "  Titles  *'  have  been  added 
in  conformity  with  the  ori^nal  plan,  also  that  the  two  first 
chapters  necessarily  contain  new  matter,  the  first  repealinc 
the  Statutes  to  be  superseded,  saving  existing  rights,  &c.,  ana 
the  second  interpreting  certain  terms  and  expressions  to  fkcili- 
tate  the  construction  S  the  Consolidated  Law. 

18.  In  some  instances  foot  notes  have  been  added  for 
reasons  which  they  will  themselves  explain. 

19.  A  uniformity  of  style  has  been  attempted  in  the  langaage 
of  the  Revision,  with  the  exception  of  the  Statntas  relating  to 
Heal  Bstate. 

20.  It  has  been  deemed  better  to  adhere  doseljr  to  the  origi- 
nal of  those  Acts,  and  to  give  them  a  retrospective  operation 
to  the  day  on  which  thejr  first  had  force  of  law,  rather  than 
by  internal  changes  to  nsk  any  variance  in  the  legal  effect 

21.  Theit  important  bearing  upon  rights  of  property  and 
vested  interests  rendered  this  Uie  safer  coarse ;  but  I  am  not 
satisfied  that  those  Acts  might  liot»  with*eauiU  facility,  be 
made  to  harmonise  with  the  rest  of  the  revised  work,  and  with 
no  greater  hazard  of  deviation  in  the  technical  construction 
than  neoessarilj  attends  any  attempt  to  improve  the  Statute 
Law  in  composition  or  arrangement,  saving  of  course  all  rights 
and  interests  acc^uired  under  the  Statutes  for  which  they  are 
substituted.  This  might,  with  a  view  to  uniformity,  be  still 
attempted,  should  it  appear  desirable  to  your  Excellency. 

22.  It  has  been  suggested  that  it  would  be  safer  to  leave  the 
Statutes  which  introduced  the  law  of  Encland  relative  to  Pro- 
perty and  Civil  Rights,  and  the  CriminsI  law  of  England  nn- 
oonsoMdated  and  unrepealed,  and  merely  to  reprint  them 
entire,  in  order  to  avoid  the  possibility  of  inadvertent  changes 
hj  repealing  and  re-enacting  them.  I  am  fully  impressed 
witii  the  delicacy  of  the  process,  bat  it  appears  to  me  that  in 
the  qualified  and  guarded  terms  in  which  the  changes  have 
been  made,  there  is  noserious  danger  of  any  innovation  affecting 
the  import  or  legid  effect  of  those  comprehensive  enactments. 

23.  The  manifest  advantage  to  the  public  of  haying,  so  much 
of  the  Statute  Law  methodically  arranged  and  reduced  into  a 
moderate  compass,  thereby  rendering  the  samo  more  accessible 
than  it  possibly  can  be  in  its  present  state,  far  outweighs  the 
expenditure,  without  which  tois  most  desirable  public  object , 
cannot  be  attained.  1 


24.  A  separate  report  will  accompany  the  printed  copies  of 
the  consolidated  Statutes  which  apply  to  both  Upper  and 
Lower  Canada  jointly. 

All  of  which  is  most  respectfully  submitted. 

(Signed,)        J.  B.  Macauult. 
Toronto,  January,  1859. 


FIRST  REPORT 


or  TUB  oaxanssioNKRs  appointed  to  rbvisb  and  oonsolidaxb 

THE  STATirrBS  WHICH  APPLY  TO  UrPEB  CANADA. 

To  His  Excillxnct  Tbb  Right   Honoeabli  Sim  Edmuhd  W. 
Hbad,  JBarorut,  Oovimor   General  ef  Bfiiak  Jforth  Ammiea^ 

Th«)  undersigned  Commissioners  appointed  by  Commission 
and  Supplemental  Commissions  under  the  Great  Seal  of  the 
Province  of  Canada,  dated  respectively  the  7th  day  of  Feb- 
ruary, 1856,  the  17th  December,  1856),  and  the  twenty-sixth 
day  of  January,  1857,  "To  examine,  revise,  oonsolidate  and 
classify  the  Public  General  Statutes  of  Upper  Canada,  and  in 
conjunction  with  the  Commissioners  appointed  for  Lower  Can* 
ada,  to  examine,  revise,  consolidate  and  classify  the  Public 
General  Statutes  of  the  province  of  Canada,"  most  respectively 
report  to  your  Excellency  as  follows  r 

1.  The  Commissioners  held  their  first  meeting  on  the  7th 
day  of  February,  1856. 

2.  At  a  meeting  held  on  the  8th  March,  1856,  David  B. 
Read,  Esquire,  one  of  the  Commissioners,  was  appointed  Se- 
cretary. 

S.  The  Honorable  Joseph  Morrison  having  resigned,  Samuel 
Henry  Strong,  Esquire,  was,  on  the  14th  December,  1856,  ap- 
pointed to  sueceea  htm. 

4.  The  Honorable  John  Hillyard  Cameron  having  also  re- 
signed, the  Honorable  James  B.  Macaulay,  was  appointed 
Senior  Commissioner  in  his  place,  on  the  2oth  January,  1857. 

5.  Dr.  Connor,  Q.  C,  ana  Oliver  Mowat,  Esquire,  Q.  C, 
resijiped  previous  to  their  being  dected  Members  of  the  L^- 
islative  Assembly  at  the  last  general  election. 

6.  At  a  meeting  of  the  Commissioners  for  both  Upper  and 
Lower  Canada,  on  the  12th  April,  1856,  it  was  resolved : 

Ist.  That  the  Commissioners  for  Lower  Canada  should  pro- 
ceed with  the  Statutes  relating  exclusively  to  Lower  Canada, 
and  that  the  Commissioners  for  Upper  Canada  should  proceed 
with  tiiese  relating  exdosively  to  Upper  Canada,  before  enter- 
ing upon  the  Statutes  that  apply  to  tne  whole  Province. 

znd.  That  the  Commissioners  understood  their  duty  to  com- 
prise the  following  three  distinot  particulars,  and  whieh  they 
were  to  keep  separate ; 

1st.  To  ascertain  what  Provincial  Statutes  and  parts  of 
Provincial  Starutes  relating  to  either  part -of  the  Province  are 
still  in  force ;  to  classify  and  arrange  those  and  the  several 
clauses  thereof  in  suoh  manner  as  may  seem  best,  retaining 
the  language  of  the  enactments  as  they  now  stand. 

2nd.  To  abbreviate  and  tmpvove  the  langaage,  and  consoli- 
date to  the  utmost  extent  praotioable  and  o<myentent»  but  eo  as 
not  to  change  the  law. 

3rd.  To  suggest  such  amendments  of  tiie  law  as  in  the 
course  of  the  work  they  may  find  necessary  or  desirable^ 

7.  At  a  subsequent  meeting  on  the  14th  April  of  the  same 
year,  the  Commissioners  were  infi»rmed  that  the  Attorney 
General  for  Lower  Canada  and  the  Attorney  General  for  Up* 
per  Canada  approyed  of  the  views  expressed  in  the  foregoing 
resolutions. 

8.  It  was  a  soUect  of  consideration  with  the  Commissioners 
whether  it  woula  be  more  expedient  to  prepare  and  report 
from  time  to  time  on  Statutes  detached  subjects  separately 
consolidated,  or  to  defer  a  Report  of  the  Revision  until  the 
whole  could  be  submitted  entire,  and  the  undersigned  were  of 
opinion  that  it  would  be  better  to  present  the  whole  in  one 
uniform  series  of  Acts. 
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9.  Two  leadiDg  objects  naiurallj  presented  themselves, 
namely ;  Classificaiion  and  Cansolidaiian :  both  essential  in 
the  process  of  an  orderly  and  effectual  revision. 

1.— CLASSIFICATION. 

10.  We  have  pemsed  printed  eopies  of  the  first  and  second 
Beports  made  to  Her  Mi^eety  by  the  Royal  Commissioners 
who  were  appointed  in  England  by  Her  Majesty's  Commission 
dated  the  23rd  Augast,  1854,  for  the  purpose  of  consolidating 
the  Statute  Laws  of  the  Kealm  or  such  parts  thereof  as  the^ 
might  find  capable  of  being  useful  and  conveniently  consoli- 
dated, &e, 

11.  The  objects  and  duties  indicated  in  that  Commission 
exceed  those  assigned  in  the  Commission  under  which  we 
have  the  honour  to  act,  but  the  Reports  and  the  documents 
which  accompanied  them  contain  many  valuable  observa- 
tions applicable  to  the  revision  of  the  Statutes  of  Canada,  and 
we  propose  appending  some  extracts  to  this  Report.    A. 

12.  We  have  likewise  examined  the  plans  pursued  in  the 
revision  of  the  laws  in  the  State  of  New  York  and  in  the  State 
of  Massachusetts,  and  in  the  Provinces  of  Nova  Scotia  and 
New  Brunswick. 

13.  The  Commissioners  in  Nova  Scotia  were  empowered 
to  "  consolidate,  simplify  the  language,  and  publish  the  Sta- 
tutes in  one  uniform  Code." 

14.  We  think  that  much  skill  and  judgment  have  been 
shewn  in  those  revisions,  and  although  the  subjects  of  legish 


the  arrangement.  Indeed,  as  the  work  has  proceeded  and  the 
internal  contents  of  the  Statutes  have  been  more  fully  consid- 
ered, it  becomes  questionable  whether  any  titles  distinct  from 
the  chapters  are  advisable,  the  chapters  being  nevertheless  ar- 
ranged in  a  corresponding  order. 

2.  CONSOLIDATION. 

22.  The  term  Consolidation  is  obviously  susceptible  of  differ- 
ent meanings,  and  we  are  told  in  the  printed  papers  which 
accompany  the  Report  of  the  Royal  Commissioners,  that  many 
able  Jurists  in  England  who  have  attempted  the  task  of  Con- 
solidation, have  found  themselves  sliding  into  CodifiaUion, 

23.  That  it  does  not  mean  codifying  is  manifest,  but  within 
its  own  legitimate  sphere  the  process  of  consolidation  may  be 
more  or  less  abridged,  and  one  difficulty  is  to  define  and  adnece 
to  the  just  medium  that  ought  to  be  observed. 

24.  The  opinion  we  at  present  entertain  is,  that  we  should 
attempt  an  effectual  consolidation  without  deviating  ft>om  the 
original  text  when  the  language  is  explicit  and  concise,  and 
only  expunging  or  recasting  where  it  appears  that  partial  al- 
terations or  ^eater  brevity  may  be  suely  adopted  without 
affecting  the  import  and  meaning  of  the  original  Statute.  In 
short,  that  the  ooject  should  be  succinctly  to  consolidate  and 
embody  in  one  Statute  the  several  Acts  relating  to  one  and 
the  same  subject. 

25.  The  Statute  of  Canada,  18  Vic,  chap.  8,  prescribes 
some  rules  by  which,  so  far  as  applicable,  we  have  been  ^ided, 
such  as  the  style  of  reference  to  the  authority  by  which  the 


15.  Our  powers  and  duties  are  limited  to  the  Public  Gene- 
ral Acts,  and  do  not,  like  the  Royal  Commissioners  in  England 
and  in  Nova  Scotia,  embrace  the  whole  body  of  the  Statute 
Law. 

16.  The  public  General  Statutes  applicable  to  Upper  Canada 
consist  of  detached  and  isolated  enactments  engrafted  ujpon 
both  the  Common  and  Statute  Law  of  England.  And  the  Fro- 
vineial  Statutes  to  be  consolidated  by  thb  Commission,  consist 
of  two  separate  parts  requiring  separate  consolidation. 

Istly.  The  Statutes  which  apply  exclusively  to  Upper 
Cana^  including  both  thosd  passed  before  and  those  passed 
since  the  Union ;  and 

2ndly.  Those  passed  since  the  Union  that  apply  to  both 
Upper  and  Lower  Canada  in  common. 

17.  This  consideration,  combined  with  the  Yariety  and 
promiscuous  nature  of  the  subjects  of  our  various  local  Statutes, 
precludes  any  scientific  analysis  in  their  arrangement,  how- 
ever expedient  it  no  doubt  is  to  classify  them,  as  far  as  prac- 
ticable, in  systematic  order. 

Id.  It  appears  to  us  that  the  best  classification  is  to  group 
the  Statutes  under  specific  heads  methodically  arranged  as  far 
as  practicable,  each  head  containing  a  series  of  chapters,  sec- 
tions, and  sub>8ections. 

19.  The  outlines  of  the  arrangement  proposed  have  been 
adopted  in  concert  with  the  Commissioners  for  Lower  Canada, 
with  a  view  to  the  Statutes  of  joint  application,  and  will  appear 
in  the  printed  Schedule  which  accompanies  this  Report    B. 

20.  The  present  General  Statute  Law,  whether  of  Upper 
Canada  or  of  the  Province  of  Canada,  may  be  readily  arranged 
nnder  one  or  other  of  the  leading  heads,  though  not  without 
materially  affecting  the  order  in  which  many  of  the  Statutes 
and  sections  at  present  stand,  nor  without  leaving  some  heads 
with  little  or  nothing  under  them,  in  consequence  of  the  sepa- 
ration of  the  Acts  which  apply  exclusively  to  Upper  Canada 
from  those  which  pervade  the  whole  Province. 

21.  The  Statutes  having  joint  force  can  be  more  consistent- 
ly arranged  under  those  heads  than  those  which  are  restricted 
in  their  operation  to  Upper  Canada  exclusively,  and  having 
been  devised  before  the  consolidation  of  the  Acts,  it  may  in 
the  end  be  found  expedient  to  reduce  the  number  and  perhaps 
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tion  in  Upper  Canada  do  not  render  a  similar  classification,  in,  .  _.  .. 

our  judgments,  expedient,  we  have  not  failed  to  regard  atten-  M^S'***^"'®    passes  the  Law,  the  precise    and  enunciative 
tively  the  able  analysis  therein  displayed.  ^^^°^  »«*  which  the  enacting  clauses  are  required  to  beexpress- 

'-    -  -  -    -  .r.        ._.„  ed  whenever  any  new  matter  is  introduced  or  the  present  text 

has  been  deviated  from.  When  any  thing  more  substantial 
than  verbal  alterations  in  the  language  or  style  of  the  Statute 
has  been  found  necessary,  we  have  endeavoured  not  to  in&inga 
upon  the  true  spirit  and  meaning  of  the  existing  law. 

26.  We  now  proceed  to  explain  the  steps  taken  to  aooom- 
plish  what  has  been  done. 

27.  Satisfied  that  in  the  first  place  the  Statutes  in  force 
should  be  separated  from  those  that  had  expired  or  been  re- 
pealed, or  become  effete,  and  then  that  of  those  still  in  force, 
the  Public  General  Statutes  should  be  separated  from  those  of 
an  occasional,  or  local,  or  merely  private  nature;  wecommenced 
with  the  last  Act  of  the  Session  of  1856,  and  tracing  back  to 
the  first  Act  of  the  first  Session  of  Parliament  in  Upper  Cana- 
da, we  noted  each  Act  in  succession,  distinguishing  those  in 
force  from  such  as  had  expired  or  been  repealed  or  become 
effete,  and  likewise  distinguishing  Public  General  from  Oo- 
casional,  Local  and  Private  Acts. 

>28.  We  then  prepared  Schedules  of  the  whole,  and  of  each 
class  separately,  and  also  separated  those  of  each  class  that 
related  to  Upper  Canada  only,  from  those  that  were  joint,  or 
that  applied  to  Lower  Canada  exclusively.  (See  Schedules 
herewiih  separate,  Nos.  1  A;  2.) 

29.  Ihe  performance  of  this  revision  and  the  preparation  of 
the  several  Schedules  which  seemed  necessary  to  check  and 
test  this  portion  of  the  work  required  much  time  and  care, 
and  we  do  but  justice  to  Mr.  Wicksteed,  one  of  the  Commis- 
sioners for  Lower  Canada,  in  acknowledging  the  assistance 
and  corroboration  afforded  us,  not  only  by  the  very  accurate 
and  copious  Indices  of  the  Statutes  prepared  by  him  in  obe- 
dience to  resolutions  of  the  Honorable  the  Legislative  Assem- 
bly, but  by  repeated  personal  reviews  of  the  Schedules  which, 
as  respects  the  joint  work,  were  finally  settled  with  his  able 
co-operation. 

30.  It  will  appear  by  the  Schedules  which  accompany  this 
Report,  that  between  the  period  of  the  separation  of  the  Pro- 
vince of  Quebec  into  Upper  and  Lower  Canada,  in  the  year 
1792,  and  the  re-union  in  the  year  1841,  1253  Statutes  were 
passed  by  the  Legislature  of  the  Province  of  Upper  Canada. 

31.  That  since  the  Pnion  of  the  two  Provinces^  1969  Statutes 
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have  been  passed,  of  which  some  are  ezolusiTely  applicable  (o 
Upper  or  to  L  >wer  Canada  respeqtivelj,  and  others  jointly  ap- 
plicable to  the  whole  Province  of  Canada. 

32.  The  Schedules  will  exhibit  the  relative  nambers  and 
salgeots  of  each,  and  shew  which  have  ceased  to  operate  and 
which  still  continue  in  force. 

33.  It  will  be  readily  snppoeed  that  one  point  of  difficulty 
experienced  has  been  to  determine  what  Acts  or  parts  of  Acts 
had  from  time  to  time  become  effete  or  been  repealed,  not 
•pecifioally  or  in  expreee  terms,  but  by  implication  or  by  gen- 
eral references  to  inconsistent  enactments. 

34.  The  Public  General  Statutes  having  been  selected,  they 
were  in  the  next  place  subdivided,  by  separating  such  as  were 
joint  from  those  applicable  to  Upper  Canada  only. 

35.  The  last  belonging  exclusively  to  the  Commissioners  for 
Upper  Canada,  were  placed  in  Schedules  under  what  seemed 
the  most  appropriate  beads,  and  the  Acts  thus  arranged  were 
then  distributed  among  the  Commissioners  for  consolidation. 

36.  The  first  or  joint  divieion  having  been  arranged  in  like 
manner,  the  first  half  of  it  was  assign^  to  the  Commissioners 
for  Lower  Canada^  and  the  other  moiety  to  those  for  Upper 
Canada. 

37.  The  Acts  of  the  last  Session  of  Parliament  were  passed 
after  the  foregoing  process  of  expurgation  and  classification 
had  been  performed,  and  of  course  required  a  revision  of  the 
whole  so  far  as  those  enactments  affected  former  or  introduced 
new  provisions* 

38.  In  oonneotion  with  the  above^  the  preparation  of  a  new 
Municipal  Bill  with  a  view  to  the  consolidation  and  amend- 
ment  ot  the  present  Municipal  Laws,  engaged  the  attention  of 
the  Commissioners  and  eonsumed  a  great  deal  of  their  time. 
When  it  becomes  a  Law  it  will  oonstitute  the  Consolidated 
Municipal  Act  for  Upper  Canada. 

39.  in  that  Bill  the  practicability  of  a  more  oonoise  mode 
of  expression  has  been  attempted. 

40.  The  Statutes  at  large  exhibit  two  peculiarities  which 
many  have  thought  defects,  namely : 

1st  Long  sections,  with  numerous  proyiAoes  and  redundancy 
of  words. 

2nd.  Language  used  in  the  future  instead  of  the  present 
tense,  when  the  present  is  more  appropriate. 

The  remedy  suggested  for  the  first  is  distinctness  of  sul^jects, 
short  clauses  and  sentences,  and  the  avoidance  of  tautology 
in  words  or  in  ideas. 

To  avoid  the  frequency  of  provisoes,  substantive  sections  or 
lanenage  qualifving  the  text  may  be  substituted. 

iBie  remedy  for  the  second  required  the  adoption  of  the 
present  instead  of  the  future  tense,  which  is  a  more  familiar 
s^le  and  prevents  the  frequent  use  of  the  auxllliary  verb 
"  shall,"  for  the  two-fold  |>urpose  of  simply  placing  the  verb 
in  the  future  tense  at  one  time  and  of  expressing  obligation  or 
command  at  another  time,  frequently  in  the  same  sentence 
and  more  frequently  in  the  same  Act. 

41.  The  i^ropriety  of  the  present  tense  depends  of  course 
upon  the  principle  that  in  a  Statute  as  at  Common  Law,  the 
law  is  always  speaking. 

42.  The  use  of  the  future  tense  rests  upon  the  principle  that 
a  Statute  is  construed  as  speaking  at  and  from  the  time  of 
its  becoming  a  law,  and  that  so  speaking  prospectively,  its 
provisions  must  be  expressed  not  only  hypothetically  but  in 
the  future  tense;  and  as  the  auxilliary  ** shall"  is  properly 
used  for  that  purpose,  its  adoption  gotten  misplaced),  torms 
a  prevailing  practice  in  the  composition  of  legislative  enact- 
ments. 

43.  But  if  it  be  a  correct  rule  of  jurisprudence  that  a  law 
being  ouce  enacted  speaks  at  all  times,  the  correctness  of 
expressing  it  in  the  present  tense,  whether  in  reference  to 
passing  or  present  events,  or  in  relation  to  past  or  future  can- 
tingencies,  cannot  be  denied. 

fi.  Though  not  the  usual  style  in  England,  even  in  modern 


Statutes,  it  is  not  without  precedent,  as  may  be  seen  by  refer- 
ence to  the  Imperial  Statutes  15  &  16  Vic,  chap.  44,  and  17 
&  18  Vic,  chap.  104.    {See  U.  C.  Vols.,  16  V.  &  18  V.) 

45.  We  have  attempted  the  Revision  entrusted  to  us  on  this 
principle,  but  not,  we  apprehtndi  with  uniform  success, 
especially  ae  respects  the  Aeal  Property  Aote,  in  which  we 
have  ventured  upon  little  innovatiOD. 

46.  If  there  exist  any  serious  objection  to  the  method  pur- 
sued, the  language  of  the  revised  Acts  can  be  easily  changed 
and  made  to  conform  to  the  more  usual  or  old  style  of  com- 
position. If  approved  of,  the  whole  can  be  readily  expk*ee8ed 
in  a  uniform  style  in  the  present  tense. 

47.  We  have  omitted  Local  or  Occasional  as  well  as  Private 
Acts.  Of  the  former  some  would  have  been  consolidated  had 
the  time  admitted,  such  as  the  Rideau  and  Wetland  Oftnal 
Acts,  the  Grand  Trunk  Railway,  and  some  others  which  re- 
late to  works  either  strictly  public  or  of  the  highest  public 
importance,  and  therefore  fairly  within  the  scope  of  the  Com- 
mission. 

48.  If  deemed  advisable  to  include  them  in  the  revision,  it 
would  we  think  be  better  to  consolidate  all  Acts  of  that  nature 
separately  from  the  general  Acts. 

49.  We  also  beg  to  suggest  the  expediency  of  prefixing  to 
the  general  Acts  such  extracts  fn>m  the  Imperial  Statutes  of 
14  Geo.  Ill,  chap.  83,-31  Geo.  Ill,  chap.  31,  and  3  &  4  Vic, 
chap.  35,  and  from  Treatise,  and  from  the  Proclamations 
dividing  the  Province  of  Quebec,  and  sub-dividing  Upper  Ca- 
nada into  Counties,  &o.,  as  are  essential  to  shew  the  original 
Constitution  and  Territorial  Divisions  of  what  now  forms  the 
Province  of  Canada. 

50.  The  Ordinances  of  the  Province  of  Quebec  before  its 
division  in  1792,  have  been  long  regarded  as  either  repealed 
or  obsolete,  although  no  general  repeal  of  them  has  been  made. 
And  we  do  not  propose  incorporating  any  of  them  in  the  Re- 
vised Statutes  as  still  having  force  ot  law  in  Uf>per  Canada. 

51.  In  preparing  the  Statutes  for  consolidation  it  has  been 
found  convenient  to  set  copies  of  the  printed  Acta  upon  strong 
paper  and  ofben  to  reset  them  in  arranging  the  clauses,  after 
which  the  text  has  been  reduced  by  striking  out  expired,  re- 
pealed, superseded  and  effete  clauses,  and  rejecting  redund- 
ant words  and  expressions. 

52.  In  addition  to  this,  it  has  often  become  necessary  to  re- 
write sections  or  series  of  sections,  as  the  only  practicable 
means  of  effectually  consolidating  several  Acts  passed  at  dif- 
ferent periods  in  relation  to  the  same  subject. 

53.^  Having  taken  this  first  step  in  the  process  of  consolida- 
tion, it  became  aquestion  whether  it  would  be  more  judicious 
to  have  manuscript  copies  prepared  for  the  press  or  to  print 
at  once  from  the  rough  revision,  though  at  the  risk  of  future 
corrections  and  transpositions.  Being  of  opinion  that  written 
copies  would  consume  much  time  and  create  much  additional 
expense  without  obviating  the  necessity  of  further  corrections ; 
considering  also  that  the  work  must  be  ultimately  printed, 
and  finding  the  Queen's  Printer  prepared  to  proceea  in  its 
prompt  execution,  we  deemed  it  best  to  have  the  new  Bills 
set  up  from  the  original  revision  ;  which  being  done,  the  proofs 
have  flrom  time  to  time  been  revised  and  corrected  and  finally 
struck  off. 

54.  Those  which  relate  to  Upper  Canada  only,  contain  1025 
pages,  and  have  been  printed  in  consecutive  chapters  without 
the  insertion  of  any  leading  heads  or  titles,  but  (with  a  few 
accidental  exceptions)  in  a  classified  order.  If  deemed  ex- 
pedient, titles  can  be  hereafter  inserted. 

55.  Before  noticing  the  joint  Acts,  we  beg  to  remark  in  re- 
ference to  the  Upper  Canada  consolidation,  that  h  is  not  now 
reported  as  a  finished  work.  It  is  as  perfect  however  as  we 
could  make  it  without  delaying  this  Report  for  another  year, 
and  will  we  trust  be  sufficient  to  shew  the  plan  we  have  pur- 
sued and  what  may  be  accomplished  in  the  reduction  of  the 
Statute  Book.    Before  being  submitted  to  the  Lecpslatnre  for 


8690 


I^AW    JOURNAL. 


127 


adoption  we  would  recommeod  are?iew  of  the  whole,  iiQ  press- 
ed with  the  importanoe  of  aocaraoj  throughout  aud  of  the 
difficulties  of  attaining  it,  and  sensible  that  what  has  been 
done  requires  correction  and  is  susceptible  of  improrement. 

56.  Such  a  reriew  may  be  had  with  the  greater  facility,  as 
the  whole  of  the  present  work,  both  joint  and  separate,  is  still 
in  type,  and  can,  we  anderstaad,  be  so  retained  by  the  Queen's 
Printer,  wiihout  serious  incon?enienoey  until  ti^e  the  RoTised 
Statutes  are  finally  ^ruck  off. 

57.  We  recommend  the  prosecution  of  a  thorough  revision 
in  the  conviction  that  its  ultimate  and  suooeesful  completion 
will  be  of  great  public  benefit,  aud  will  warrant  any  reason- 
able expenses  that  may  attend  its  execution. 

58.  with  respect  to  the  half  of  the  joint  work  assigned  to 
the  Upper  Canada  Comipissionere,  we  have  to  state  wat  the 
principal  part  of  it  is  in  type  and  will  soon  be  struck  off  iu 
the  shape  of  separata  Bills.  We  ha?e  been  anxious  to  have 
this  done  in  order  to  exhibit  the  resemblances  as  well  as  the 
differences  between  the  Upper  Canada  and  the  joint  legislative 
enactments,  especially  in  relation  to  the  Criminal  Acts. 
Several  of  the  latter  applying  at  present  only  to  one  division 
might  be  blended  and  applied  equally  to  the  whole  of  Canada : 
the  Criminal  Law  of  England  being  common  to  both  sections 
of  the  Province. 

69.  We  think  maoT  of  the  claotes  of  the  Criminal  Aots  in 
those  parts  which  relate  to  the  nature  of  the  offence  and  the 
punishment  of  offenders,  might  be  shortened  and  expressed 
more  strioUy  in  the  present  tense  than  we  have  ventured  to 
attempt.  They  will  answer  in  their  present  state  for  the  pur- 
pose of  comparison  and  can  be  hereafter  more  thoroughly  re- 
vised and  rendered  uniform  in  language. 

60.  We  of  course  do  not  regard  the  consolidation  of  the 
joint  Acts  as  finished,  but  submit  it  in  its  present  shape  with 
a  view  to  the  considerations  above  expressed. 

61.  Although  under  the  present  Commission  the  Geneva! 
Statute  Law  will  appear  in  two  parts,  one  exclusively  appli- 
cable to  Upper  Canada  and  the  other  joint,  it  may  be  remark- 
ed with  reference  to  tiie  Act  20  Vic,  chap,  43,  that  when  a 
oodtftcation  of  tiie  law  in  Lower  Canada  in  relalion  to  oivU 
matters  is  effected,  the  Code  will  embrace  all  the  present 
Statutes  of  joint  application  except  those  of  a  criminal  nature, 
and  will  in  itself  cons^tnte  a  Statute,  exclusively  apj^leable 
to  Lower  Canada ;  the  effect  of  which  will  be  to  leave  the  nrin- 
cipal  part  of  the  joint  as  well  as  the  exclusively  Upper  Cana- 
dian Acts  now  in  course  of  consolidation  solely  applicable  to 
Upper  Canada. 

62.  Had  we  considered  what  is  now  reported  a  final  revision, 
it  would  as  a  part  of  our  plan  have  been  accompanied  by  a 
Schedule  of  each  consolidated  Act  in  sections,  with  references 
explaining  how  eaoh  clause  had  been  disposed  of. 

63.  Such  a  Schedule  would  occupy  too  much  time  to  be 
now  completed,  and  in  the  inchoate  state  of  the  work  is  the 
less  important. 

J.  B.  MAGAUIiAr. 

Adam  Wilson. 
D.  B.  Riad. 
S.  H.  Strong. 
Toronto,  19th  April,  1858. 


THE  LEGAL  IMPOSITION  OF  OATHS. 

In  the  present  state  of  society,  oaths  are  reqtiired,  in  order 
to  supply  the  unavoidable  defects  of  human  knowledge  and 
legislation,  by  calling  to  their  aid  the  sanctions  of  religion, 
and  individual  sense  of  acconntableness,  to  the  Supreme 
Law-giver  and  Judge. 

Ihosi  the  legal  imposition  of  oaths  amounts  to  an  ao- 


knowledgment,  that  the  wel&re  of  the  commauity  depends 
upon  the  religbus  principles  of  its  njiemberB. 

On  this  seourity  lests  o^r  political  Gonstitutioni  the  im- 
partiality  of  judges  and  witaesseSi  the  fidelity  of  sovereigns 
and  Bubjeots. 

Every  requiremeni  of  an  oath  is,  therefore,  an  apperf 
to  religion  in  support  of  social  order  and  mutual  confidence. 
The  frequency  of  such  appeals  may  become,  and  in  fact 
does  become  an  occasion  of  irreverence;  yet  such  is  not  its 
nature,  but  its  accidental  tendency.  For  the  frequency  of 
religious  acts  ought  not  to  disqualify  for  serious  attention 
to  them. 

He  who  abhors  the  crime  of  wilful  and  corrupt  perjury, 
may  yet  be  wanting  in  the  reverence  v^ith  which  an  oath 
should  always  be  regarded.  It  may  be  hoped  that  direct 
and  intended  false  swearing  is  rare,  the  brand  of  a  few,  who, 
through  guilty  ignorance  or  daring  impiety,  ^<  fear  not  God 
neither  regard  man.''  But  instances  are  fearfully  common 
in  which  the  important  procedure  of  making  oath,  is  treated 
with  unbecoming  levity.  Pious  observers  are  often  deeply 
pained  at  the  thoughtless  manner  in  which  such  engage- 
ments are  approached ;  the  glaring  inattention  with  which 
they  are  transacted,  the  apparent  want  of  conscientious  re- 
gard to  the  obligations  incurred,  and  the  trifling  apologies 
sometimes  made  for  indifferenoe,  or  the  petty  shifts  employ- 
ed for  covering  evasion. 

It  must  be  owned  that  there  are  not  wanting  circumstan- 
ces, which  as  they  tend  to  weahen  impressions  of  solemnity 
and  awe,  increase  the  danger  of  an  evil  so  justly  to  he 
dreaded.  To  some  persons,  the  occasions  of  making  oath  are 
frequency  recurring,  and  what  has  once  become  fiuniliar  by 
custom,  it  is  difficult  to  hold  In  reverence.  The  subject 
of  the  oath  may  seem  frivolous,  and  the  requirement  a  mere 
ceremony  of  form  or  law.  Hence,  the  importance  of  the 
act  may  escape  reflection,  because  it  13  connected  with  un- 
important business,  or  is  considered  by  the  individual  to  be 
nothing  more  than  matter  of  legal  etiquette.  Official  indif- 
ference in  administering,  also,  may  produce  practical  indiffier- 
ence  in  taking  oaths.  And  the  hasty  utterance  of  a  few  simjde, 
howevei^  emphatic  words,  accompanied  hy  an  action  yet  more 
rapidly  performed,  nay,  often  exciting  in  the  mind  some 
ludicrous  idea,  tends  to  fix  a  sentiment  that  the  whole  is  as 
trivial  in  its  nature^  as  it  is  momentary  in  the  transaction. 
But  oircomstances  do  not  always  alter  the  nature  of  diings. 
An  oath  is  not  less  an  oath,  because  required  frequently  and 
on  unimportant  occasions ;  or  because  administered  withap- 
parent  indifference,  and  taken  with  an  action  transient  as  it 
is  easy. 

The  oircumstanoes  above  notioed,  cannot  therefore  fprnish 
any  just  ground  of  apology  for  the  want  of  reverence. 

A  place  for  ^he  foregoing  in  the  pagss  of  the  Jja^  Jcur- 
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nal,  is  earnestly  desired  by  one  who  has  been  often  shocked 
at  the  irreverent  and  unseemly  way  in  which  oaths  are  ad- 
ministered, particularly  in  the  Bivision  Courts.  J/it  reaUy 
hef  as  lawyers  say,  that  Cbristianil^  is  part  of  the  common 
law  of  the  land,  the  subject  is  fairly  within  the  proper  range 
of  a  Law  Journal,  and  the  Editors  may  think  its  importance 
merits  notice  at  their  hands. — Communicated. 


[We  willingly  place  the  aboye  on  our  pages.  It  is  a  great 
and  well  settled  principle  that  Christianity  is  the  basis  of 
our  common  law,  not  sectarian  or  denominational  Christian- 
ity, but  that  general  or  common  Christianity,  which  has  for 
its  foundation  the  Holy  Scriptures.  The  administration  of 
justice.  Civil  and  Criminal,  is  grounded  upon  the  truths  of 
religion.  Every  witness,  in  every  cause  and  in  every  court, 
is  with  certain  statutoiy  exceptions,  sworn  on  the  Holy 
Gospels  to  speak  the  truth  in  his  evidence,  every  juror  is 
in  like  manner  sworn  to  render  a  true  verdict,  and  there  are 
few  public  offices  from  that  filled  by  the  highest  functionary 
in  the  country,  down  to  that  occupied  by  the  humblest  con- 
stable, the  duties  of  which  are  not  secured  and  fortified  by 
the  sanction  of  an  oath  upon  the  gospels  of  Ood.  All  the 
obligations  whereby  our  civil  rights  are  preserved,  owe  their 
vigor  to  the  sanctions  of  religion.  With  all  respect  for  our 
correspondent,  we  must  say  his  remark  about  lawyers,  sa- 
vors somewhat  of  the  vulgar  sneer  which  might  well  have 
been  spared ;  every  educated  laymen,  as  well  as  lawyer, 
knotos  that  "  Christianity  (in  the  words  of  Lord  Hale,)  is 
parcel  of  the  law  of  England.'^ 

We  have  noticed  nothing  irreverent,  and  unseemly,  in  the 
administering  of  oaths  in  any.  of  the  courts  we  have  acquain- 
tance with.  There  may  be,  it  is  true,  that  '^  official  indiffer- 
ence" sometimes  shown.  This  should  not  be,  and  there 
cannot  be  a  doubt  that  it  has  a  tendency  to  produce  practi- 
cal indifference  in  taking  oaths. 

Every  officer  who  administers  an  oath  should  do  it  with 
gravity,  repeating  slowly  the  words  of  the  oath,  and  seeing 
that  the  party  si(rorii  performs  the  act  necessary  to  signify 
his  assent  with  befitting  decorum. 


PRODUCTION  OF  DOCUMENTS. 

As  an  abstract  proposition,  a  plaintiff  has  a  right  to  have 
inspection  of  every  paper  and  writing  in  possession  of  the 
defendant,  which  will  assist  the  plaintiff's  case,  but  he  has 
no  right  to  see  any  document  in  the  defendant's  possession, 
only  tending  to  make  out  the  defendants  case ;  and  if  the 
two  oases  are  founded  on  different  deeds,  the  defendant's 
destroying  the  plaintiff's  case,  the  plaintiff  has  no  right  to 
inspection,  but  must  wait  till  the  hearing. 

The  case  of  a  Mortgage  has  been  by  some  supposed  to 


stand  on  some  special  footing,  but  it  can  hardly  be  said  to 
do  so ;  it  is  only  a  peculiar  case  to  which  the  principle  is 
applicable. 

Where  a  mortgagor  files  a  bill  against  a  mortgagee  ordin- 
arily speaking,  he  cannot  see  the  mortgage  deed  without 
redeeming.  There  may  be  cases  in  which  a  Mortgagor,  or 
a  person  in  the  same  situation,  may  have  a  special  case  to 
entitle  him,  because  it  may  make  out  the  plaintiff's  case,  but 
a  mortgagee,  ordinarily,  may  put  the  deeds  in  a  box  mt 
upon  it,  and  defy  the  mortgagor  to  make  him  move  from  it, 
until  he  engages  to  pay  principal,  interest  and  costs.  If  a 
mortgagor  files  a  bill  simply  to  redeem  and  states  the  mort- 
gage deed  in  his  bill,  and  the  defendant  by  his  answer,  as 
he  is  bound,  admits  it  to  be  to  the  effect  stated,  when  the 
cause  comes  to  a  hearing  the  mortgagor  has  a  right  to  re- 
deem in  accordance  with  the  deed,  and  there  is  then  for  the 
first  time  a  right  to  see  the  deed. 

These  observations  will  serve  to  introduce  the  following 
points  recently  decided  by  Y.  C.  Kindersley. 

A  plaintiff  has  a  right  to  inspection  of  any  document 
in  the  defendant's  possession  which  will  assist  him  (the 
plaintiff) ;  and  a  mortgagor  has  the  same  right,  although 
ordinarily  speaking,  the  mortgagee  is  not  compelable  to  pro- 
duce hb  deed  except  upon  payment  of  principal,  interest  and 
costs.  Where,  by  the  ordinary  rule,  the  plaintiff  has  no  right 
to  the  production  of  a  deed,  a  reference  to  that  deed  in  the 
answer,  '<  for  the  greater  certainty"  does  not  entitle  him  to 
such  production ;  but  where  the  defendant  sits  upon  his  deed 
and  refers  to  it,  the  plaintiff  has  such  right  if  it  will  assist 
his  case.  A  mortgagee  who  advances  money  to  a  trustee 
to  pay  debts,  and  general  and  not  specific  legacies,  is 
not  bound  to  see  to  its  application  unless  he  knows  of  a 
fraud  by  the  trustee.  Where  a  plaintiff  (not  a  mortgagor), 
charges  a  mortgagee  with  knowledge  of  a  fraudulent  purpose 
to  which  the  money  advanced  by  him  was  applied,  and  the 
mortgagee  denies  that,  but  admits  possession  of  the  mort- 
gage deed,  and  ciaves  leave  to  refer  to  it,  the  plaintiff  is  not 
entitled  to  the  production  of  that  deed. 

A  prior  mortgagee  has  no  right  to  see  the  deed  of  a  sub- 
sequent mortgagee.  Howard  v.  Robinson,  7  Week.  Rep. 
223. 


REPORT  OF  CASES  IN  APPEAL. 
It  is  a  subject  of  complaint  with  the  profession  that  cases 
in  appeal  are  not  regularly  reported.  Our  attention  has 
been  frequently  directed  to  the  subject.  Tt  is  obviously  a 
great  evil  where  the  practitioner  has  no  means  of  knowing 
how  far  the  judgments  of  the  Superior  Courts,  contained 
in  the  regular  reports,  have  been  effected,  and  this  is  felt 
doubly  by  the  members  of  the  profession  out  of  Toronto. 
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Where  we  are  asked,  does  the  fault  lie  ?  This  is  a  question 
which  we  are  not  at  this  moment  in  a  position  satisfacto- 
rily to  answer.  Reports  of  cases  in  appeal  are  thought  hj 
some  to  he  more  convenient  in  separate  form,  while  others 
think  that  they  should  appear  In  the  Reports  of  the  Court 
whose  judgments  respectively  are  affected  by  the  decision 
of  the  Court  of  Appeal.  The  regular  Reporters  in  the 
English  Courts  publish  the  cases  decided  on  error  from 
their  Courts,  and  surely  the  same  thing  might  be  done 
here. 

In  our  judgment  the  Law  Society  should  take  up  the 
subject;  they  certainly  could  make  rules  requiring  each  of 
the  Reporters  of  the  Courts  of  Common  Law  and  Equity  to 
publish  all  judgments  in  appeal,  affirming,  reversing,  or 
varying  the  judgment  of  his  particular  Court.  The  18th  Vic. 
c.  128  evidently  intended  this,  and  the  Law  Society  may 
well  be  asked  to  give  the  enactment  effect.  It  has  been 
suggested  to  us  that  the  Reporters  might  not  all  of  them 
be  disposed  to  obey  this  order,  we  cannot  oontemplate  such 
a  contingency  as  a  refusal  on  their  part,  and  we  do  not  be- 
lieve they  would  disobey  the  rule.  But  if  an  order  was 
made  and  disobeyed,  we  have  no  doubt  an  action  on  the 
case  under  the  4th  section  of  the  statute  for  neglect  of  duty 
would  lie  against  any  Reporter  who  tailed  to  do  what  was 
required  of  him.  In  the  meantime  if  each  reporter  gave  on 
a  fly  leaf  a  digest,  however  brief,  of  appeal  cases  affecting 
decisions  in  his  own  Courts,  it  would  put  the  practitioner 
on  his  guard,  and  would  in  this  way  serve  both>tk^  profes- 
sion and  the  public. 

With  these  remarks  we  leave  the  matter  for  the  present. 
While  on  the  subject  of  reports  we  must  credit  the  Report- 
ers of  the  Common  Law  Courts  with  a  most  decided  im- 
provement (which  by  the  way  the  Reporter  of  the  Court  of 
Queen's  Bench  commenced)  the  addition  of  a  table  of  con- 
tents to  each  number  of  the  Reports.  The  value  of  this 
for  facilitating  referenoes  during  a  current  year,  it  is  only 
the  busy  practitioner,  can  fully  appreciate,  and  thanks  are 
due  to  the  reporters  for  the  expense  and  trouble  they  have 
voluntarily  assumed  for  the  benefit  of  their  legal  brethren. 
We  would  ask  these  gentlemen  to  consider  whether  adding 
the  year  after  the  year  of  the  reign  at  the  head  of  each  page, 
woidd  not  be  a  permanent  improvement  f  It  is  done  else- 
where in  Law  Reports. 


LIBEL— COMPARISON  OF  HAND  WRITING. 
The  164th  sec.  of  our  C.  L.'P.  Act,  whiqii  is  copied  from 
the  27th  sec.  of  the  English  Act,  provides  that  *'  compari- 
son of  a  disputed  writing  with  any  writing  proved  to  the 
satisfaction  of  the  judge  to  be  genuine,  shall  be  permitted  to 
be  made  by  witnesses,  and  such  writings  and  the  evidence 
of  witnesses  respecting  the  same  may  be  submitted  to  the 


court  and  jury  as  evidence  of  the  genuineness  or  otherwise 
of  the  writing  in  dispute,"  and  the  case  of  Hughes  v.  Dm- 
orhen  (reported  32  Law  Times  271),  is  an  important  de- 
cision to  be  noted. 

It  was  an  action  for  libel,  and  to  prove  that  the  libels  declar- 
ed on  were  written  by  the  defendant,  certain  documents  ad- 
mitted to  be  in  her  hand  writing  were  used  as  standards  of 
comparison  ;  and  the  plaintiff  called  several  witnesses,  and 
to  support  and  strengthen  such  evidence,  he  produced  seven 
anonymous  letters  generally  relating  to  the  same  matters 
as  the  libels  declared  on.  This  evidence  was  admitted  to 
prove  malice,  and  they  were  also  used  as  a  comparison  of 
the  handwriting  in  dispute,  and  no  objection  was  made  by 
defendant's  counsel:  ffeldy  that  these  seven  anonymous 
letters  were  admissable,  that  they  were  relevant  to  the  issue 
to  show  malice ;  but  that  if  a  proper  objection  had  been 
made  at  the  time  of  the  trial,  they  could  not  have  been  re- 
ceived as  evidence  of  hand- writing. 


LAW  SCHOOLS. 

It  is  with  pleasure  that  we  in  this  number  refer  to  the 
Law  School  of  the  University  of  Albany.  A  School  of  the 
kind  is  a  rarity.  Schools  of  Medicine  abound  in  all  parts 
of  the  United  States  and  Canada,  but  Schools  of  Law  are 
few  and  far  between. 

In  the  Law  School  of  the  University  of  Albany  law  is 
taught  not  only  as  a  science  but  as  an  art.  This  is  done 
in  a  variety  of  ways,  '^  principally,  however,  by  accustom- 
ing the  young  man  to  do  that  as  a  student  which  will  after- 
wards be  required  of  him  as  a  lawyes.'' 

There  are  annually  three  terms  of  the  Law  School ;  the 
first,  commencing  on  the  first  Tuesday  of  September,  will 
continue  for  twelve  weeks ;  the  second  will  commence  on 
the  last  Tuesday  of  November,  and  will  continue  for  thir- 
teen weeks;  the  third  will  commence  on  the  first  Tuesday 
in  March,  and  will  continue  for  twelve  weeks.  The  fee 
for  a  single  term  is  $40 ;  for  two  terms,  $70 ;  and  for  three 
terms,  which  includes  the  whole  course,  $100,  in  each  case 
payable  in  advance. 


An  Ad  to  amend  and  explain  An  Ad  to  define  ike  EiecUve  Fran- 
chUe,  and  to  prodde  jar  the  Begistration  of  Voters^  and  for 
other  purposes  therein  menJUoned, 

[AssentMl  to  4th  May,  1869.] 

Whsrbas  it  is  in  and  by  the  fourth  section  of  the  Act  passed 
in  the  twenty  second  year  of  her  Majesty's  Reign,  and  intituled 
An  Ad  to  define  the  JSieetive  Franchise,  to  provide  for  the  Regis- 
traiion  of  Voters,  and  for  other  purposes  therein  mentioned, 
amongst  other  things  enacted,  that  the  Clerk  of  each  Munici- 
pality in  Upper  Canada  shall,  after  the  final  revision  and  cor- 
rection of  tne  Assessment  Roll,  forthwith  make  a  correct  alpha- 
bett<»d  list  of  all  persons  entitled  to  vote  at  the  election  of  a 
Member  of  the  L^islative  Council  and  Assembly  within  such 


180 


LAW    JOURNAL 


[JUHB, 


Municipality,  According  to  the  proTisions  of  the  said  Act ;  and 
that  all  such  lists  shall  be  completed  and  delivered  as  there- 
inbefore mentioned  on  or  before  the  first  day  of  October  in 
each  year ;  And  whereas  doubts  have  arisen  as  to  the  effect  of 
the  enactment  requirinfi;  that  the  said  lists  should  be  completed 
and  delivered  on  or  before  the  first  day  of  October  in  each 
year;  Therefore,  Her  Majesty,  by  and  with  the  adviee  and 
consent  of  the  Legislative  GouncU  and  Assembly  of  Canada, 
declares  and  enacts  as  follows: 

1. — It  was  and  is  the  meaning  and  intention  of  the  said  Act 
and  of  the  clause  hereinbefore  recited,  that  the  period  therein 
mentioned  within  which  the  lists  should  be  completed  and 
delivered,  that  is  to  say,  the  first  day  of  October,  in  each  year, 
shall  be  directory  only  to  the  Clerk  of  each  Municipality  in 
Upper  Canada,  and  that  nothing  therein  contained  is  intended 
to  render  null,  void  or  inoperative  the  said  lists,  in  the  event 
of  their  not  being  completed  and  delivered  as  in  the  said  Act 
mentioned  on  or  before  the  period  aforesaid,  but  that  the  said 
lists  shall  be  valid  and  effectual  fbr  the  purposes  of  the  said 
Act  even  though  not  so  completed  and  delivered  by  the  said 
penod  of  time. 

2.— If  any  Clerk  of  a  Munieipality  in  Upper  Canada  shall 
omit»  neglect  or  refiisc  to  complete  or  deliver  the  said  lists  on 
or  before  the  first  day  of  October  in  each  year,  according  to 
the  directions  of  the  fourth  section  of  the  said  Act»  or  to  ner- 
form  any  of  the  obligations  or  formalities  therein  required  of 
him,  such  Clerk  for  each  such  omission,  neglect  or  refusal, 
shall  incur  a  penalty  of  two  hundred  dollars. 

And  for  avoiding  doubts  under  those  provisions  of  the  said 
Act  which  relate  to  Lower  Canada,  it  is  declared  and  enacted 
by  the  following  sectiotks  of  this  Act  whioh  apply  only  to  Lower 
Canada,  as  follows : 

3. — Notwithstanding  any  thins  contained  in  2%e  Lavoer 
CoTiada  Municipal  and  Road  Act  ofl^&,  in  the  Acts  amending 
the  same,  or  in  any  Act  incorporating  any  City  ot  Town  in 
Lower  Canada,  every  Aasesaor,  Valuator  or  other  person  em- 
ployed to  make  the  Valuation  or  Assessment  Roll  of  property 
in  any  City,  Town,  Village^  or  other  local  Manici^ality  in 
Lower  Canada,  ehall  insert  in  such  roll,  in  separate  columns 
and  in  addition  to  the  information  now  required  by  law  to  be 
inserted,  the  actual  value  of  every  real  property,  the  annual 
value  of,  or  income  derived  or  derivable  from  every  each  pro- 
perty, and  the  names  of  the  owners,  tenants  or  occupaats, 
(each  in  separate  columns)  of  every  such  property : 

2. — And  whenever  the  rent,  or  any  part  ox  the  rent  of  any 
real  property  is  made  payable  in  produce,  or  otherwise  than 
in  money,  or  any  premium  is  paid,  or  any  improvements  are 
to  be  made  by  the  tenant,  or  any  other  consideration  is  stipn- 
lated  in  fiiivor  of  the  owner,  in  reduction  of  the  rent, — ^the 
Assessor  or  Valuator  ehall  take  into  consideration  and  allow 
for  such  produce,  premium,  improvement  or  consideration  in 
establishing  the  annual  rent  or  value  of  Such  property. 

4. — Every  Valuation  or  Assessment  Roll,  and  every  revised 
Valuation  or  Assessment  Roll,  and  every  list  of  Voters,  made 
under  the  provisions  of  this  Act,  of  the  Acts  hereby  amended, 
or  of  any  other  Act,  shall  be  subscribed  or  attested  by  the 
person  or  persons  making  the  same,  and  by  any  person  em- 
ployed under  the  authority  of  the  second  sob-eeetioii  of  the 
sixty-fifth  section  of  2h$  Lower  Canada  Mumcmai  and  Road 
Ad  of  1855,  if  any  such  person  be  so  employed,  and  attested 
by  his  or  their  oath  or  affirmittion,  in  the  following  form : 

-{or  Hn  severally  atad  each  for  himself,)  do  swear 


(or  solemnly  declare)  that  \6  the  best  of  my  {or  our)  know- 
ledge and  belief,  the  aboire  {here  inaert  iiile  of  dotumtnl  aa 
Valuation  or  Assessment  Roll,  revised  Valuation  or  Aaeeee 
raent  Roll,  or  list  of  Voters,  a»  the  case  fnay  6e,)  is  correct,  and 
that  nothing  has  biien  improperly  and  fraudulently  inserted 
therein,  or  omitted  therefrom.'' 

And  sttch  oatih  6r  affirmation  fthall  be  made  before  a  Jusfelee 
of  the  Peace  who  shall  attest  the  B«me ;— 4ind  ihe  wilftil  muklng 


of  an^  false  statement  in  any  sudh  oath  or  affirmation,  shall 
be  wilful -and  corrupt  peijurv,  and  punishable  as  such,  as  pro- 
vided by  the  Interpretation  Act,  which  shall  applv  to  this  Act. 

5. — If  at  the  time  of  any  election,  no  list  of  Voters  for  the 
current  year  shall  have  been  made  or  shall  exist,  the  Returning 
Officer  or  Deputy  Returning  Officers  for  such  election  shall  be 
furnished  with  the  list  of  Voters  last  made  or  existing  and 
shall  govern  themselves  thereby,  and  such  list  shall  have  the 
same  effect  as  if  it  were  the  list  for  the  current  year. 

6. — Whenever  the  name  of  any  Voter  entitled  to  have  his 
name  entered  on  the  Valuation  or  Assessment  Roll,  or  on  the 
revised  Valuation  or  Assessment  Roll,  is  omitted  from  the  list 
of  Voters,  in  consequence  of  its  having  been  omitted  from  any 
such  Roll  or  Revised  Roll,  it  was  and  is  the  intention  of  the 
Act  herein  first  abore  cited  and  amended,  that  such  person 
should  have  the  same  right  of  complaint  and  of  appeal  in  order 
to  have  his  name  placed  on  the  said  list  of  Voters,  as  if  it  had 
been  omitted  from  the  said  list  after  having  been  inserted  in 
such  Roll  or  revised  Roll. 

7. — If  the  Clerk  or  Secretary  Trensurer  of  any  City  or  Mu- 
nicipality in  Lower  Canada  does  not  furnish  to  ever^  Deputy 
Returning  Officer  acting  in  such  City  or  Municipality,  or  in 
any  Warder  Division  tbenof,  a  true  oopvor  copies  of*  the 

I)roper  list  of  voters,  or  of  so  much  thereof  as  relates  to  the 
Oddity  for  which  such  Deputy  Returning  Officer  is  to  act,  or 
as  reoutred  by  the  eighth  sub-eection  of  the  fifth  seotioB  of  the 
said  first  cited  Act,  the  Returning  Officer  shall  procure  from 
the  Registrar  of  the  Coun^  or  registration  division,  or  if  he 
be  himself  such  Registrar  shall  fhrnish  a  copy  certified  by  him, 
to  be  correct,  of  the  then  last  list  of  voters  for  each  Maniei^ 
pality,  part  of  a  Municipality  or  Ward,  filed  in  hia  office,  and 
shall  cause  the  same  to  oe  delivered  to  the  Deputy  Retuminc 
Officer ;  and  the  cost  of  such  copy  shall  be  paid  by  the  Clerk 
or  Secretary  Treasurer,  in  defanK  ui^  niAjr  be  reoovered  frees 
him  or  from  the  Municipalitv  of  which  he  is  such  Officer,  by 
the  Returning  Officer  or  Registrar  who  shall  have  procuied  or 
furnished  sucn  copy, 

8.— The  word  '*  Occupant  "in  the  said  first  cited  Actsbail^in 
Lower  Canada,  signify  a  person  occupying  propertjr,  otherwise 
than  as  Owner  Tenant,  or  usufructuary,  either  in  his  own 
right,  or  in  the  right  of  his  wife,  bat  hieing  in  poseesaton  of 
such  property  and  eigoying  the  revenues  and  profits  arising 
tberemm, — and  the  word  "Tenant" shall  include  anv  person 
who  instead  of  paying  rent  in  mon^  is  bound  to  renoer  to  the 
ovnier  any  portion  of  the  produce  of  aueh  property. 


An  actio  amend  the  Ada  under  whidi  Joint  Stock  Roode  aftd 
4tlh&r  aimiiar  teorka  ure  omatmded  «»  C^iper  Oamadt^ 

[Assented  to  4th  May,  1859.] 

WtittftSAS  donbis  ekist  aa  to  the  righto  which  pass  under 
sales  of  Roads  and  other  vrorks  constructed  in  Upper  Canada, 
under  the  Joint  Stock  Companies*  Acta,  and  it  is  expedient  to 
remove  such  doubts :  Therefore,  her  Mi^eet^,  by  and  with  tiie 
adviee  and  oeneent  of  the  Legislative  Coonoii  and  AssemUj  of 
Canada,  enacts  as  foUovrs : 

1. — ^Whenever  any  Road,  Bridge  or  Pier,  or  Wharf  con- 
structed hy  any  Joint  Stock  Company,  incorporated  under  the 
Laws  of  Upper  Canada,  shall  have  been  or  shall  hereafter  be 
sold,  either  oy  such  Joint  Stock  Company^  or  under  some  power 
granted  by  tliem,  or  under  legal  process  against  such  Compan/, 
Sie  eale  or  salet  ehall,  in  all  cases,  be  deemed  to  have  passed 
and  to  pass  such  Roads,  Bridges  and  Piers,  or  Wharves  to  the 
purchaser  or  purchasers  thereof  vrith  all  the  rights,  privileges 
and  appurtenances,  and  subject  to  all  the  duties  and  obligadons 
which  the  Law  gave  or  imposed  with  reference  to  such  Road, 
Bridge,  Pier  or  Wharf,  whilst  the  same  continued  the  property 
of  the  Joint  Stock  Company  which  had  constructed  the 
same. 
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An  Act  to  enable  certain  Municipal  Corporations  in  Upper  Canada, 
to  aid  in  the  egtablishment  of  internal  means  of  communication, 

[Assented  to  4th  May,  1869.] 

Whereas  that  section  of  the  Peninaola  of  Western  Canada 
lying  north-westerly  from  the  Town  of  Guelph,  and  embracing 
the  greater  part  of  the  Counties  of  Wellington  and  Bruce,  as 
well  as  portions  of  the  Ooanties  of  Grey,  Perth  and  Huron,  is 
entirely  destitute  of  the  proper  facilities  for  communicating 
with  the  produce  markets  of  the  Province:  And  whereas  the 
Reeves  of  the  Municipalities  of  Fergus,  Puslinch,  Norman  by, 
Brant,  Elora,  Minto,  Pilkingtoo,  Saueeen,  Arthur,  Ntcoi,  Kin- 
loss,  Howick,  Greenock,  Onlvoss,  and  Kincardine,  and  many 
others,  have  bv  their  petitions  prayed  that  those  Municipal 
Corporations  desiring  a  means  of  communication  may  be  ena* 
bleu  to  aid  in  the  establishment  of  the  same,  and  may  be  em- 
powered to  distribute  any  liability  which  they  may  see  advi- 
sable to  incur  thereby,  over  the  various  sections  of  each 
Municipality  incurring  such  liability,  in  an  equitable  propor- 
tion to  the  benefits  which  they  may  derive  from  the  improve- 
ments, or  so  far  as  it  is  practicable  so  to  do ;  And  inasmuch  as 
the  construction  of  Railways  and  other  roads  has  been  found 
to  enhance  to  the  largest  amount  the  value  of  property  within 
easy  access  of  these  lines  of  traffic,  and  it  it  believed  that  the 
various  degrees  of  additional  value  given  to  property  within 
the  influence  of  these  woriis  may  be  taken  as  a  fair  standard 
by  which  to  measure  the  difforent  degrees  of  benefit  received 
from  their  establishment  i  And  whereas  it  is  expedient  to 
empower  the  various  Municipalities  aforesaid  to  aid  in  the 
promotion  of  their  own  prosperity,  in  aooordance  with  the 
equitable  principle  expressed  in  the  prayers  of  the  petitioners : 
Therefore,  her  Majesty,  by  and  with  the  advice  and  consent 
of  the  Legislative  Council  and  Assembly  of  Canada,  enacts 
M  follows : 

1.— ^n  and  after  the  passing  of  this  Act,  and  so  soon  as  a 
majority  of  the  rate-pavers  in  any  section  or  sections  of  a 
Munieipality,  representing  at  least  half  in  value  of  the  real 
property  in  e«eb  seotion  owned  by  the  residente  of  Uie  County, 
We  by  a  rtquisiiion  {agreeable  to  form  A,  setting  fbriii  in  gen- 
eral terms  the  character  of  the  improvements  they  desire,  and 
the  r»te  per  cent  for  assessment  purposes  tbey  are  willing  to 
bear,)  required  their  Municipal  Council  or  Councils,  to  incur 
i^ny  such  liability  as  by  this  Act  they  are  empowered  to  incur, 
it  shall  be  lawful  for  the  County  Council  of  Wellington,  the 
Provisional  County  Council  (or  in  procees  of  time  the  County 
Conncil)  of  Braee,  and  any  lesser  Municipal  Corporations 
either  in  or  adjacent  to  these  Conntiee,  to  guarantee  to  give  a 
yeadiy  bonus  to  any  Companv  or  Companiee,  party  or  parties 
who  sh»li  undertake  to  build  and  complete  a  Railway,  or  a 
gravel  or  other  improved  road  or  roads  through  or  along  or 
across  any  of  the  Municipalitiee  aforesaid  ;  Provided  always, 
that  Sttoh  guarantee  shall  be  limited  as  hereinafter  pointed  out. 

2.--*  Any  bonus  guaranteed  to  be  given  under  this  Act  shall 
be  the  aggregate  proceeds  of  a  rate  to  be  prescribed  by  the  rate- 
payers' requisition  aforesaid,  levied  (except  in  the  case  provi- 
dad  for  by  the  fifth  section)  on  the  future  increase  of  the  as- 
sessed value  of  real  property  in  such  Munioipalities  or  sections 
of  Municipalities  as  aforesaid,  which  rate  is  not  to  exceed  one 
per  cent,  annually  on  the  increase  of  the  assessed  value,  and 
which  incroase  is  to  be  taken  to  mean  the  difibrenee  between 
the  assessed  value  of  real  property  in  the  year  daring  which 
any  such  guarantee  may  be  given,  and  the  assessed  value  in 
each  year  after  the  contemplated  improvements  are  in  operation 
or  in  use. 

3. — ^Each  Municipal  Corporation  giving  such  guarantee  as 
they  are  by  this  A.et  empowered  to  give,  shall  annually  so 
soon  as  the  gravel  roads  or  railways  or  both,  shall  be  made 
and  in  use,  assess  and  levy  upon  the  ratable  real  property 
vritfain  the  limits  prescribed  by  the  guarantee,  situate  witibin 
fifteen  miles  of  the  railway  or  of  such  part  of  it  as  may  be  in 


operation,  or  within  five  miles  of  any  gravel  road  or  roads  which 
shall  be  made  and  fit  for  use,  such  rate  or  rates  as  may  be  de- 
termined upon  as  aforesaid,  not  exceeding  one  per  cent  per 
annum  on  (except  in  the  case  provided  by  the  fourth  sestion,) 
the  increase  as  aforesaid ;  but  the  rate  or  rates  shall  not  be 
levied  on  any  property  situate  more  than  five  miles  from  anjr 
gravel  road,  nor  more  than  fifteen  miles  from  any  Rail-road 
or  such  part  of  it  or  them  as  may  be  then  in  operation,  whether 
or  not  the  said  property  be  within  the  Municipality  or  section 
of  the  Municipality  which  has  concurred  in  giving  the  guar- 
antee. 

4. — So  soon  as  it  shall  be  necessary  to  levy  any  special  rate 
on  the  increase  of  the  assessed  value  of  any  of  the  Municipal- 
ities which  may  under  authority  of  this  Act  undertake  to  aid 
in  carrying  out  internal  improvements,  it  shall  be  the  duty  of 
the  Clerk  of  the  Municipality  to  procure  a  plan  verified  by 
some  Provincial  Land  Surveyor,  showing  the  exact  position  of 
the  improvements  then  in  use,  and  also  the  relative  position 
thereto  of  all  taxable  real  property  situate  within  the  limits  pre- 
scribed as  aforesaid ;  And  he  shall  from  this  plan  and  from  the 
Assessment  Roll  for  the  current  year,  make  out  a  special  Collec- 
tor's Roil,  or  make  an  addition  to  the  ordinary  Collector's  Roll 
having  opposite  the  names  of  all  taxable  persons  and  property 
within  the  specified  distance  of  the  improvements,  the  infor- 
mation mentioned  in  Schedule  B ;  and  the  various  amounts 
calculated  on  the  increase,  at  the  special  rate  determined  by 
the  rate-payers'  requisition  and  the  guarantee,  and  set  down  in 
the  last  column,  according  to  Form  B,  shall  be  collected  in 
addition  to  all  other  local  rates  and  taxes  in  the  manner  pro- 
vided by  the  Assessment  Laws  of  Upper  Canada,  all  the  pro- 
visions of  which,  not  inconsistent  with  this  Act,  shall  be  so 
applied  as  to  carry  out  the  true  intent  and  meaning  of  this  Act. 

5  — Should  the'total  assessed  value  of  real  property  within 
the  limits  prescribed  as  aforesaid  in  fiuy  Municipality  aiding 
under  the  authority  of  this  Act  in  the  construction  of  sucS 
works,  be  found  on  their  completion  to  have  increased  less 
than  fifty  per  cent,  over  the  total  assessed  value  within  the 
same  limits  at  the  time  the  guarantee  was  entered  into,  then, 
and  in  that  ease  one-half  the  rate  determined  as  aforesaid  by 
the  Rate-payers'  requisition,  shall  be  calculated  on  the  whole 
assessed  value  of  real  property  within  the  limits  aforesaid  and 
levied  accordingly ;  and  such  half  rate  on  the  whole  assessed 
value  within  the  limits  aforesaid,  shall  continue  to  be  assessed 
and  levied  until  the  total  assessed  value  within  the  limits  re- 
ferred to  exceeds  the  original  total  assessed  value  by  fifty  per 
cent,  thereof:  But  whenever  the  total  assesed  value  of  real 
roperty  in  a  Municipality  within  the  limits  aforesaid,  exceeds 
y  fifty  per  cent,  or  upwards  the  original  assessed  value  within 
the  same  limits,  then  the  whole  rate  shall  be  assessed  on  the 
increase  only,  as  described  in  the  previous  section. 

6.— Ail  gravel  roads  constructed  by  any  Company,  under  the 
guarantee  of  an  annual  bonus  from  a  Municipality,  shall  be 
kept  in  reasonably  good  repair  and  shall  be  free  from  toll  or 
other  charges  witmn  the  limits  of  the  Municipality,  so  long  as 
the  bonus  continues  to  be  paid ;  and  it  shall  be  oumpetent  to 
the  MunieifMd  Corporation,  to  bargain  and  agree  with  the 
Company,  either  for  a  reduotion  of  the  bonus  or  the  ratas 
aforesaid,  or  their  suspension  at  a  fixed  period,  for  the  trans- 
fer of  the  roads  to  the  management  of  the  Munioipalitier,  or 
for  their  oontinnaoce  free  of  toll  and  kept  in  repair  by  the 
Company,  under  a  modified  bonus ;  Provided  always,  that  the 
rate  to  he  levied  shall  not  in  any  case  exceed  the  maximum 
rate  consented  to  by  the  rate-payers. 

7. — After  a  gnarantee  of  a  bonus  has  been  given  under 
authority  of  this  Act,  with  the  consent  of  the  rate-payers  ob- 
tained as  aforesaid,  and  action  taken  towards  the  commence- 
ment of  the  improvements  contemplated,  it  shall  be  valid  and 
binding  upon  the  Municipality;  ard  when  the  works  are 
suffioienUy  advanced  towards  completion,  then  the  rates  shall 
be  levied  as  herein  described,  ana  the  proceeds  without  de- 
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duction  paid  over  as  the  first  annual  bonus  to  the  parties  who 
may  make  the  improvements  in  good  faith. 
8. — This  Act  shall  be  deemed  a  Publie  Act. 


SCHEDULER-FORM    A. 


County  of- 

TO  WIT  : 


Rate-Payert*  RequuUion. 
\  We,  the  undersigned  rate-payers  of  the  Town- 


ship of 


in  the  County  of 


being 


desirous  of  having  established,  {here  describe  in  general  terme  the 
character  of  the  impravementt  desired,)  and  approving  of  the  general 
provisions  aud  equitable  principle  of  assessment  embodied  in  the 
Act  Vic,  cap.  ;  a  copy  of  which  is  hereunto  attached — hereby 
authorise  and  request  our  Municipal  Council  to  guarantee  an 
annual  bonus  to  any  Company  or  Companies,  who  shall  undertake 
to  construct  and  carry  out  the  improvements  above  referred  to, 
agreeably  to  the  provisions,  conditions  and  limitations  of  the  Act 
aforesaid ;  and  we  do  Airther  authorise  and  consent  that  a  max- 
imum rate  of per  cent  on  the  increase,  as  explained  in  the 

second  section  of  the  Act  aforesaid,  subject  to  any  reduction  that 
the  Council  may  determine,  shall  or  may  be  levied  annually  on 
real  property  in  this  section  of  the for  the  purpose  of  pay- 
ing the  said  bonus. 


Name  of  B«t»iwjtr. 


Oonoeiikm. 


Lot. 


WltDMi  to  Stgnatnnw 


FORM    B. 

AddiUonal  columns  to  Collector's  Roll  for  Special  Assessment. 


1. 


Ka  of  mllM 
from  Ball  way 
or  Gravd 
Koad. 


Origloal  • 
•edTaliM(ba- 
Ing  thAt  of 
the  year  dur- 
ing wfaidi 
Uie  Gnaimn- 
tee  is  given.) 


ftXxMtor 
the  cur- 
rent j*r. 


In 

value  Iwlttg 
tbedifTeranee 
between  the 
amonnta  In 
the  two  next 
preoedlngco- 
lumna. 


Amount  to  be  ool- 
leetea(tAiiitto6eeal- 
adatedattht  raUJl»' 
edbptfu  BalbpoMtrf 
RecpriMUkm,  md  Ou 
ChttmuUMOHtkewmi 
$tt  down  im  tkt  mact 
preeeding  ofiMmn.) 


An  Act  to  amend  the  Act  for  the  qualification  of  Justices  of  the 
Peace. 

[Assented  to  4th  May,  1859.] 

Whereas  it  is  not  expedient  that  the  Sheriffii  and  Coroners 
of  other  Distriots  in  Lower  Canada  than  those  of  Montreal  and 
Quebec  should  be  disqualified  for  acting  as  Justices  of^  the 
Peace  in  and  for  the  respeotire  Districts ;  and  whereas  it  is 
expedient  to  declare  valia  the  acts  cf  any  Sheriffs  of  the  new  jud- 
oisa  Districts  in  Lower  Canada  who  may  inadvertenily  have 
ooDtinued  to  act  as  Justices  of  the  Peace,  and  to  relieve  them 
from  any  penalties  which  they  may  have  incurred  by  reason 
of  their  naving  so  acted :  Therefore,  Her  M%jest^,  by  and  with 
tiie  advice  ana  consent  of  the  LegislatiTe  Ooaneii  and  Assem- 
bly of  Canada,  enacts  as  follows : 

1. — Hereafter  the  sixteenth  section  of  the  Act  passed  in  the 
sixth  Tear  of  Her  Majesty's  reign,  and  intituled  Jin  ^ciybr^Ae 
qualificaiion  of  Justices  oj  the  Bsace,  shall  not  appl^  to  Sheriffs 
or  Coroners  in  Lower  Canada,  except  to  the  Sheriffs  and  Cor- 
oners of  the  Districts  of  Montreal  and  Quebeo. 
^  2. — Any  act  or  proceeding  done  or  taken  since  the  twenty- 
sixth  day  of  ^{ovember,  one  thousand  ei^ht  hundred  and  fifty- 
seven,  under  the  authority  of  a  Commission  of  the  Peace,  by 
the  Sheriff  of  any  of  the  new  Judicial  Distriots  in  Lower  Ca- 


nada, shall  be  as  valid  and  have  the  same  effect  as  though  the 
Act  cited  in  the  preceding  section  had  never  been  passed ; 
and  no  such  Sherin  shall  be  held  to  have  incurred  any  penalty 
by  reason  of  any  such  act  or  proceeding. 


An  Act  further  to  amend  the  laws  relating  to  the  crime  of  Forgery, 

[Assented  to  4th  May,  1859.] 

Whereas  it  is  expedient  further  to  amend  the  laws  relating 
to  the  crime  of  forgery :  Therefore,  her  Majesty,  by  and  with 
the  advice  and  consent  of  the  Legislative  Council  and  Assem- 
bly of  Canada,  enacts  as  follows : 

1. — ^Every  person  who  shall  knowingly  and  wilfully,  and 
with  intent  to  deceive  and  defiraad,  forge  or  counterfeit  or 
cause  or  procure  to  be  forged  or  oounterfeited  any  private 
mark,  token,  stamp  or  label  of  any  manufacturer,  mechanic 
or  other  person  being  a  resident  of  this  Province,  upon  or  with 
respect  to  any  goods,  vrares  or  merchandise  whatsoever,  shall 
be  punished  by  imprisonment  in  the  Common  Ghiol  for  a  term 
not  exoeeding  six  months,  or  in  the  Penitentiarf  for  a  term 
not  exceeding  six  years. 

2. — Erery  person  who  shall  vend  any  goods,  wares  or  mer- 
chandise, having  thereon  any  forged  or  oounterfeited  private 
mark,  token,  stamp  or  label  purporting  to  be  the  private  mark, 
token,  stamp  or  label  of  any  otoer  person  being  a  resident  of 
this  Province,  knowing  thp  same  at  the  time  of  the  purchase 
thereof  by  him  to  be  forged  or  oounterfeited,  shall  be  gnilty 
of  a  misdemeanor,  and  shall  be  punished  by  imprisonment  in 
the  Common  Qaol  for  a  term  not  exceeding  six  months,  or 
by  a  fine  of  not  more  than  one  hundred  dollars,  or  by  both, 
in  the  discretion  of  the  Court. 


An  Axi  further  to  provide  for  the  aecommodationofthe  Oomis  of 
Superior  Jurisdiction  in  Upper  Canada^  and  far  thai  purpose 
to  amendf  extend  tind  continue  certain  Acts  therein  mentioned. 

[Assented  to  4th  May,  1869.] 

Whereas  it  has  been  fonnd  that  the  sums  of  money  granted 
for  the  erection  of  buildings  suitable  for  the  accommodation 
of  the  Superior  Courts  of  Law  and  Sqalty  in  Upper  Canada, 
by  the  Act  passed  in  the  eighteenth  year  of  Her  MiQ'esty'a 
Reign,  chaptered  one  hundred  and  twenty-two,  and  1^  the 
Act  passed  in  the  twentieth  year  of  Her  Bligesty's  Reign, 
chaptered  sixty-four,  are  insufficient  for  the  purpose;  and 
whereas  it  is  necessary  to  grant  additional  aid  therefor,  and 
for  the  purpose  of  liquidating  the  debt  incurred  thereby  to  in- 
crease the  fee  fund  as  eetablished  by  the  last  named  Act : 
Thercrfbre,  Her  Muesty,  by  and  with  the  adriee  and  consent 
of  the  Legislative  Council  and  Assembly  of  Canada,  enacts  as 
follows : 

1. — For  the  purposes  aforesaid  it  shall  be  lawful  for  the 
Governor  of  this  Province  to  auUiorise  the  issue  of  debentures 
for  the  sum  of  thirty  thousand  pounds,  over  and  above  the 
amounts  authorized  ny  the  above  named  Acts,  and  by  the  Act 
passed  in  the  ninth  year  of  Her  Majesty's  Reign,  chaptered 
thirty-three,  in  such  form  and  in  such  sums  as  may  be  found 
convenient — such  Debentures  to  be  at  a  rate  of  interest  not  to 
exceed  six  per  centum  per  annum  and  to  be  redeemable  within 
twenty  years. 

2. — For  the  purpose  of  paying  the  interest  on  the  Debwtures 
issued  or  authorised  to  be  issued  under  the  said  Aots  and 
under  this  Act  and  liquidating  the  principal  thereof,  there 
shall  be  imposed,  levied  and  collected  on  the  prooeedings  iu 
the  Superior  Courts  of  Law  and  Equity  in  Upper  CanaiU,  in- 
cluding the  Practice  Court  and  proceedings  beforo  the  Heir 
and  Devisee  Commission,  the  sums  set  forth  in  the  Schedule 
herounto  subjoined  instead  of  those  set  forth  in  the  Schedules 
attached  to  the  said  Aots  passed  the  ninth  and  in  the  twen- 
tieth years  of  Her  Majesty's  Reign  ;  and  such  sums  shall  be 
in  addition  to  all  fees  autboriaed  to  be  leyied  for  other  pnr^ 
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poses  and  to  be  otherwise  applied,  and  law  proceedin^rs  shall 
be  subject  to  the  said  levy  whether  bad  in  the  Court  of  Qu<  en's 
Bench,  or  the  Court  of  Common  Pleas,  or  the  Practice  (Jonrt, 

3. — All  the  proTisioDS  of  the  said  Act  passed  in  the  ninth 
year  of  Her  Majesty's  Reign,  so  far  as  the  same  may  be  ap- 
plicable, are  hereby  extended  to  the  Debentures  to  be  issued 
under  the  authority  of  this  Act,  and  to  all  matters  relative  to 
the  said  Debentures,  and  to  the  sum  to  be  thereby  raised,  in 
as  full  and  ample  a  manner  to  all  intents  and  purposes  as  if 
the  said  sum  or  thirty  thousand  pounds  to  be  raised  under  the 
authority  of  this  Act  had  formed  part  of  the  sum  to  be  raised 
under  the  provisions  of  the  said  Act  passed  in  the  ninth  year 
of  Her  Msgesty's  Keign.  ^ 

SCHEDULE. 

On  proctedingf  in  the  Queen* a  Bench,   Common  Pleae  and  Practice 

Court. 

On  every  Writ  of  Summons  or  Capias,  and  on  every  other  $  ct 
Writ  or  other  Document  of  what  nature  or  description 

soever,  having  the  Seal  of  the  Court  affixed  thereto 0  60 

On  every  Judgment  entered 0  60 

On  every  Certificate  of  Judgment. 0  50 

On  setting  down  on  the  paper  for  argument  of  every  de* 
murrer,  special  case,  points  reserv^,  special  verdict  or 

appeal  case 0  80 

Every  record  of  Nisi  Prius  entered  for  trial  or  Assessment..  1  00 

On  every  Rule  of  Court  issued 0  20 

On  Taxation  of  every  Bill  of  Costs 0  16 

On  proceedinge  in  the  Court  of  Chancery, 

On  filing  every  Bill  or  amended  Bill 2  40 

On  passing  and  entering  every  Decree  or  Decretal  Order...     1  00 
On  every  Certificate  of  Bill  filed,  on  every  Certificate  of  De- 
cree or  Decretal  Order  made,  on  every  Subpcsna,  and  on 
every  other  Writ  or  Certificate  issued  under  the  Seal  of 
the  Court 0  50 

On  proceedinge  in  the  Court  of  Error  and  Appeal, 

On  every  Appeal  entered 4  00 

On  every  Judgment^  Decree  or  Order  of  the  Court  passed 
and  entered 2  00 

On  proceedings  in  the  office  of  the  Surrogate  Clerk  in  Chancery, 

On  every  Certificate  issued  by  the  Surrogate  Clerk  in 

Cancery ^ 0  50 

On  every  order  made  on  application  to  a  Judge  in  Chancery    0  25 

On  proceedings  in  the  Queen* s  Bench,  Common  Fleas  and  Practice 

Court — Continued, 

On  entering  every  Appeal 0  50 

On  every  Decree  or  order  on  Appeal 1  00 

On  proceedings  before  the  Heir  and  Devisee  Commission, 

On  every  claim  entered  and  received 0  50 

On  every  claim  allowed 0  50 


An  Act  to  repeal  certain  provisions  of  lata  relating  to  the  recoty 

ery  of  BiUs  of  Exchange  and  Promissory  Notes,  in  Upper 

Canada, 

[Assented  to  4th  May,  1859.] 

Whxrbas  it  is  desirable  to  repeal  those  olauaes  of  the  Com- 
mon Law  Procedure  Act,  1857,  of  which  the  operation  is  sus- 
pended by  the  Act  Twenty-second  Victoria,  Chapter  Ten: 
Therefore,  Iler  Miuesty,  by  and  with  the  advice  and  consent 
of  the  L^islatif  e  Oounoil  and  Assembly  of  Canada,  enacts  as 
follows : 

1.— The  fourth,  fifth,  sixth,  seventh,  eighth  and  ninth  clauses 
of  the  Common  Law  Procedure  Act,  1857,  and  also  the  words : 
**  And  with  respect  to  Bills  of  Exchange  and  Promissory  Notes, 
Be  it  enacted  as  follows,"  preceding  the  said  fourth  clause, 
are  hereby  repealed. 


2. — The  Act  passed  in  the  Twenty-second  year  of  Iler  Ma* 
jeaty's  Reign,  chapter  ten,  extending  to  the  First  day  of  Jan- 
uary next,  the  time  fixed  in  the  said  fourth  clause  for  the 
operation  of  the  said  clauses,  is  hereby  repealed. 


An  Ad  io  relieve  Registrars  of  Counties  in  Upper  Canada  from 

certain  disabilities, 

[Assented  to  4th  May,  1859.] 

Whkrbas  it  is  expedient  to  relieve  the  Re^strars  of  Counties 
in  Upper  Canada  from  tbe  disability  to  practice  as  Attornevs  or 
Solicitors,  imposed  upon  them  by  the  Act  hereinafter  cited : 
Therefore,  Her  Majesty  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts  as 
follows : 

1. — So  much  of  the  fifth  section  of  the  Act  twenty-second 
Victoria,  chapter  nine-four,  to  extend  the  provisions  of  the  Act 
to  amend  the  latoforthe  Admission  of  Attorneys,  as  provides  that 


name  of  any  other  person,  or  otherwise,  directly  or  indirectly 
hold,  possess,  practice,  carry  on  or  conduct  the  office  of  Regis- 
trar of  any  County  or  Union  of  Counties  in  Upper  Canada,  and 
that  eveiT  such  person  so  practising  shall  be  subject  to  the  for- 
feiture of  such  office,  and  shall,  in  addition  thereto,  be  subject 
to  a  penalty  of  five  hundred  pounds,  shall  be,  and  the  same  is 
hereby  repealed. 


An  Act  Io  amend  the  Act  respecting  the  3iunieip(d  lustitutions  of 

Up^er  Canada, 

[Absented  to  4th  May,  1859.] 

Whereas  it  is  necessary  to  amend  the  Act  respecting  the 
Municipal  Institutions  of  Upper  Canada,  twenty-second  Victoria, 
chapter  ninety-nine,  in  respect  to  the  dividing  of  Townships 
into  Wards :  Therefore,  Her  Majesty,  by  and  with  the  advice 
and  consent  of  the  Legislative  Council  and  Assembly  of  Can- 
ada, enacts  as  follows : 

l.--~Section  two  hundred  and  sixty-four  of  tm  sud  recited 
Act  is  hereby  repealed,  and  the  following  substituted  therefor : 
"  In  case  a  maiori^  of  the  qualified  electors  of  a  Towhship  on 
the  last  reyised  Assessment  Roll  do,  by  petition  in  writing 
signed  by  them,  apnly  to  the  Council  of  the  Township  to  divide 
the  Township  into  Words,  if  not  already  so  divided,  or  to  abol- 
ish or  alter,  in  manner  specified  in  the  petition,  any  existing 
division  into  Wards,  the  Council  shall,  within  one  month 
thereafter,  pass  a  By-law  to  ^ive  effect  to  the  petition,  and  shall 
in  the  By-law  recite  the  Petition,  and  also  the  present  section 
of  this  Act,  and  shall  declare  that  the  By-law  is  passed  in  com- 
pliance with  the  prayer  of  the  petition  ;  And  tbe  By-law  shall 
take  effect  on  the  first  day  of  December  next  f^ter  one  month 
from  the  date  of  its  first  publication  in  some  newspaper  pub- 
lished in  the  County  or  Union  of  Counties  in  which  the  Town- 
ship is  situated,  or  by  printed  handbills  post  in  at  least  twenty 
public  places  in  the  Township.'^ 

2. — Section  two  hundred  and  sixty-five  of  the  said  recited 
Act  is  hereby  repealed,  and  the  following  substituted  therefor : 
*'  In  case  the  petition  is  for  a  division  into  Wards  (and  does  not 
specify  the  manner  of  the  division,)  the  Council  shall  so  arrange 
the  Wards  that  they  may  be  as  compact,  and  contain  as  nearly 
an  equal  number  of  electors,  as  may  be  consistent  with  the 
convenience  of  the  inhabitants ;  the  number  of  words  being  five 
in  all  oases." 

3. — If  any  person  steals,  or  unlawfully  or  maliciously  either 
by  violence  or  stealth,  takes  from  any  Deputjr  Returning  Officer 
or  Poll  Clerk,  or  from  any  other  person  navin^  the  lawful  cus- 
tody thereof,  or  from  its  lawful  place  of  deposit  for  the  time 
being,  or  unlawfully  or  maliciously  destroys,  injures  or  oblit- 
erates, or  causes  to  be  wilfully  or  maliciously  destroyed,  in- 
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jured  or  obliterated,  or  makes  or  causes  to  be  made  any  erasure, 
additttm  of  names  or  interlineation  of  names,  into  or  upon,  or 
aids,  counsels  oF assists  in  so  stealing,  taking,  destroying,  in- 
juring or  obliterating,  or  in  making  any  erasure,  sddition  of 
names  or  interlineation  of  names  into  or  upon  any  Writ  of 
Election  or  any  return  to  a  Writ  of  Election  or  any  Indenture, 
Poll  Book,  Gertifioate  or  Affidavit,  or  any  other  document  or 
paper  made,  prepared  or  drawn  out  according  to  or  for  the 

Surpose  of  meeting  the  requirements  of  the  law  in  regard  to 
[nniotpal  Elections — every  such  offender  shall  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  imprisoned  in  the  Provincial  Peni- 
tentiary for  any  term  not  exceeding  seven  nor  less  than  two 
years,  or  to  be  imprisoned  in  any  other  place  *of  confinement 
for  any  term  less  than  two  years,  or  to  suffier  such  other  pun- 
ishment by  fine  or  imprisonment,  or  both,  as  the  Court  shall 
award ;  And  it  shall  not  in  any  indictment  for  any  such  offence 
be  necessary  to  allege  that  the  article  in  respect  of  which  the 
offence  is  committed,  is  the  property  of  any  person,  or  that  the 
same  is  of  any  value. 


An  Act  to  avoid  doubtg  <u  to  a  eeriain  provision  of  <&s  Ajd 
respecting  Vie  Municipal  InstHuHonB  of  TJppet  Canada. 

[Assented  to  4th  May,  1869.] 

Wbbrbas  doubts  have  arisen  as  to  the  true  intent  and  mean- 
ing of  the  two  hundred  and  forty-sixth  section  of  the  Act 
passed  in  the  twenty-second  year  of  her  Majesty's  Reign,  in- 
tituled, An  Ad  respecting  the  Municipal  Lutituiions  of'  Upper 
CanacUif  (22  Vic.  o.  99,)  as  regards  the  application  of  Uie  sums 
to  be  paid  for  Tavern  Licenses :  Thereu>re,  her  Majesty,  by 
and  with  the  advice  and  consent  of  the  Legislative  Council  and 
Assembly,  of  Canada,  enacts  as  follows : 

1. — It  was  and  is  the  intent  and  meaning  of  the  said  section, 
— ^that  the  Provincial  duty  payable  on  Tavecn  Licenses,  under 
the  fourteenth  section  of  the  Act  passed  in  the  said  Session, 
and  intituled.  An  Act  to  amend  the  law  rdative  to  Duties  of  Cus- 
toms and  cf  Excise^  and  to  impose  new  dsUiea,  andadutyon  Tlio- 
em  KsepcrSf  ^onld  be  paid  over  by  the  Municipal  Officer  re- 
ceiving the  same  to  the  Receiver  General,  (after  deducting  four 
per  cent,  for  his  trouble  in  collecting  It) — ^in  the  manner  pro- 
vided by  the  said  last  mentioned  Act,  and  subject  to  all  the 
enactments  thereof, — ^bnt  that  the  duty  under  the  Imperial  Act, 
cited  in  the  said  two  hundred  and  forty-sixth  section  and  any 
further  sum  payable  for  such  Licenses  over  and  above  the  said 
Provincial  duty,  shotild  be  applied  to  the  use  of  the  Corpora- 
tion. 


An  Act  to  prevent  the  carrying  of  Bowie-knioes,  Daggers,  and 
other  deadly  weapons  about  the  person, 

[Assented  to 4th  May,  1869] 

Whxrcas  the  practice  of  carrying  deadly  weapons  about  the 
person  is  attended  with  great  danger,  and  tends  to  aggravate 
the  consequences  of  sudden  quarrels,  and  it  is  therefore  expe- 
dient to  put  a  stop  to  it :  Therefore,  her  Majesty,  by  and  with 
the  advice  and  consent  of  the  Legislative  Council  and  Assembly 
of  Canada,  enacts  as  follows : 

1. — If  any  person  shall,  from  and  after  the  passing  of  this 
Act,  oarrj  about  his  person  any  Bowie-knive,  Dagger  or  Dirk, 
or  any  weapons  called  or  known  as  Iron  Knuckles,  SknlK 
crackers,  or  Slung  Shot,  or  other  offensive  weapons  of  a  like 
character,  or  any  instrument  loaded  at  the  end,  or  shall  sell  or 
expose  for  sale,  publicly  or  privately,  any  such  weapon,  be 
shall  be  subject,  on  conviction,  to  a  fine  of  not  less  than  ten 
nor  more  than  forty  dollars,  and  in  default  of  payment  thereof, 
to  imprisoment  for  a  term  not  exceeding  thirty  days,  at  the 
discretion  of  the  Court  wherein  the  offence  is  tried. 

2. — Any  person  charged  with  having  committed  any  offence 
against  the  provisions  of  this  Act,  may  be  tried  and  dealt  with 


in  pursuance  of  the  Act  twentieth  Victoria,  chapter  twenty- 
seven  as  amended  by  the  Act  twenty-second  Victoria,  chapter 
twenty-seven. 

3. — It  shall  be  the  duty  of  the  Court  or  Ma^strate  before 
whom  any  person  is  convicted  under  this  Act,  to  impound  the 
weapon,  for  carrying  which  such  person  is  convicted,  and  to 
cause  the  same  to  be  destroyed. 

4.- All  prosecutions  under  this  Act  shall  be  commenced  within 
one  month  from  the  offence  charged  ;  and  from  any  conviction 
or  decision  under  this  Act,  an  appeal  shall  lie  to  the  Court  of 
General  Quarter  Sessions  of  the  Peace  for  the  County  in  Upper 
Canada  or  District  in  Lower  Canada  wherein  the  same  takes 
place,  subject  in  Upper  Canada  to  the  provisions  of  the  Act 
thirteenth  and  fourteenth  Victoria,  chapter  fifty-four,  and  in 
Lower  Canada  to  the  provisions  of  law  regulating  appeals  to 
the  Quarter  Sessions  generally. 

5. — ^This  shall  be  a  Public  Act. 


DIVISION    OOU  RT8. 


OFFICERS  AND  SUITORS. 


Thk  Judomxnt  Summons. 

In  an  article  elsewhere  we  have  noticed  fally  the  misan- 
d^ratanding  as  to  the  91st  section  of  the  Act  There  is 
reason  to  believe  that  the  move  to  repeal  it  in  toto  will  be 
renewed  next  Bessioo.  Bearding  it  as  the  mainstay  of 
the  Coarts,  we  are  anxious  to  collect  undeniable  testimony 
as  to  its  value,  which  we  will  place  before  the  pablic.  Let 
Clerks  of  Divigion  Cottrte,  therefore,  who  have  the  beet 
opportunity  of  forming  a  jndement,  fumish  us  with  suoh 
particulars  aa  may  serve  the  object  in  view ;  embracing,  if 
possible,  a  peiiod  of  eighteen  months,  and  showing,  for  exam- 
ple, aggregate  amounta  upon  which  Judgment  Summonses 
issued — the  amounts  paid  theveon — the  numben  of  orders 
of  commitment — numbers  of  actual  commitments  to  gaol 
and  any  other  item  serving  to  a  better  understanding  of 
the  Gist  clause. 

We  give  timely  warning,  and  point  out  the  surest  mode 
of  preventing  au  impending  evil,  the  rest  must  remain  with 
others. 


ANSWERS    TO     OORRSS  PONBSNTS. 


2b  the  Editors  of  the  Law  Journal 

Grmtlbmxn  : — Happening  to  be  in  the  Division  Court  in 
Brantfurd,  I  was  not  a  litUe  surprised  at  a  very  singular 
decision  rendered  by  his  Honor  Judge  Jones,  with  regard  to 
permitting  an  endorser  of  a  note,  on  which  judgment  had 
been  obtained  by  a  third  party,  and  which  had  been  paid, 
to  bring  up  the  maker  of  the  note  (who  had  not  been  previ- 
oosly  sued  on  the  note  by  the  endorser),  on  a  Judgment  Sum- 
mons. The  facts  of  the  case  are  briefly  these :  The  Bank  of 
B.  N.  A.  in  the  town,  brousht  an  action  in  the  Division  Court 
against  J.  K.  as  maker  of  the  note,  and  P.  W.  A  Co.,  as 
endorsers.  Judgment  was  obtained,  and  the  amount  of  the 
note  subsequently  paid  to  the  Bank  by  P.  W.  A  Co.  At  the 
Division  Court  to-dav,  J.  K,  being  brought  up  on  a  Judgment 
summons  by  P.  W.  k  Co.,  contended  that  the  latter  not  having 
sued  the  note,  or  brought  any  other  action  against  (him)  J.  K. 
could  not  legally  compel  him  to  appear  on  a  Judgment  Sum- 
mons. Strang  to  say,  however.  Judge  Jones  decided  that  he 
could.  Trusting  that  you  will  favour  the  public  with  your 
opinion  of  the  matter,  I  remain,  yours  truly, 

Liz« 
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[We  have  struck  a  few  words  out  of  the  foregoing  whioh 
might  appear  offensive.  The  uses  of  the  communication  will 
not  be  impaired  in  the  present  form. 

As  given  by  "  Lex,"  the  decision  certainly  seems  a  singular 
one.  The  judgment  after  having  been  paid  by  one  of  the 
deAsndants  could  not  be  enforced  against  the  other,  and  the 
Judgment  Summons  being  a  proceeding  in  aid  must  have 
some  valid  and  subsisting  judgment  for  its  support.  A  case 
exactly  similar  fell  under  our  own  observation, — a  Bank,  also 
plointiffs — and  it  coming  out  at  the  hearing  that  the  plaintiffs 
had  no  interest,  their  judgment  being  paid,  but  had  allowed 
the  proceedings  to  go  on  for  the  benefit  of  the  endorser  ;  the 
Judge  (Qowan)  declined  to  proceed  in  the  matter. — Eds.  L.  J.] 
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Reported  by  C.  ROBoraoH,  Esq.,  BmriUer^A-Lavt. 


JoBMSOif  ▼.  Thi  Pobt  Doybb  Habboub  Compamt. 

"Whmf^JMfto  npatt^Br^qf  OwmnMp^Beouitte4amagu. 

OU,  flMt  iin4«r  tlw  •vManei,  iot  oat  telow,  the  ownenhip  Md  poiiMtioii  by 
cUfrndanto  of  tlw  wharf  In  qowtion  was  aufflcientlT  thewn  to  mialalDaa  aetfcA 
agalust  them  by  the  plaintiff  Ibr  injnrlea  oecaaioned  to  htm  by  not  knplng  it  in 
repair ;  and  that  the  damagea  given  were  not  ezoeadre. 

The  declaration  charged  the  defendants  as  being  upon  the  24th 
of  May,  1858,  the  poBseasors  and  occupiers  of  a  certain  wharf, 
with  the  appurtenances,  situate  in  the  township  of  Woodhouse, 
whioh  wharf  before  and  at  that  time  was  kept  and  maintained  by 
the  defendants  for  the  purpose  of  thereat  and  thereby  loading  and 
unloading,  and  shipping  and  unshiping  to  and  from  the  vessels 
frequenting  the  said  wharf,  divers  quantities  of  goods,  &e.,  for 
reward,  and  the  plaintiff,  during  all  the  time,  was  hired  and  em- 
ployed, and  but  for  the  grievances  complained  of  would  have  con> 
tlnued  to  be  hired  and  employed  as  a  sailor  on  board  the  vessel 
called  "  La  Fayette/'  at  £4  10s.  per  month ;  and  while  the  plain- 
tiff was  so  employed,  the  said  vessel  was  at  the  said  wharf  for  the 
purpose  aforesaid :  that  the  said  wharf  was,  at  the  time  aforesaid, 
in  an  unsound,  ruinous,  daagerousi  unsafe  and  improper  state  and 
condition,  yet  the  defendants  knowing  the  premise^  whilst  they 
were  the  possessors  and  occupiers,  and  after  a  sufficient  time  had 
elapsed,  in  which  they  might  have  repaired  the  wharf,  wrongfully 
and  utgnstly  permitted  the  wharf  to  continue  dangerous,  &o.,  and 
for  want  of  proper  repair  thepluntiff',  who  in  his  employment^  had 
stepped  trom  the  vessel  upon  the  wharf,  while  lawfully  there,  fell 
through  the  upper  part  of  the  wharf  into  and  between  the  mate- 
rials tiiereof,  and  one  of  his  legs  was  fractured,  and  the  plaintiff* 
became  ill,  lame  and  disordered,  and  remained  so  for  a  long  time, 
and  suffered  and  underwent  great  pain,  and  was  prevented  from 
attending  to  his  affairs  and  business,  and  was  deprived  of  his  hir- 
ing and  employment  and  his  wages,  and  was  also  crippled  and  in- 
jured in  his  legs,  and  debilitated  in  bodily  health  and  vigour,  and 
rendered  incapable  at  any  future  time  to  resume  his  said  or  any 
similar  employment^  and  during  such  time  did  necessarily  incur 
great  expense  in  procuring  meat,  drink,  &o.,  and  did  lay  out  large 
sums  in  and  about  endeavouring  to  be  cured. 

Ple(u\ — 1st.  Not  guilty.  2nd.  That  the  defendants  were  not 
the  poseessors  or  ocoupiers  of  the  wharf.  3rd.  That  the  wharf 
was  not  kept  or  maintained  by  defendants  for  the  purposes  stated, 
ith.  That  It  was  not  the  duty  of  the  defendaats  to  have  the  wharf 
repaired. 

At  the  trial,  at  Sineoe,  ai  the  autmnn  aseiies  in  1867,  before 
iBtifiM,  J.,  the  facts  appeared  as  follow :  Previous  to  October^  1860^ 
the  harbour,  piers,  wharf  and  works  at  Port  Dover  belonged  te 
the  government,  and  the  tolls  and  harbour  dues  were  taken  and 
received  under  the  authori^  of  goverameat  At  the  end  of  the 
pier  stood  a  lighthouse,  which  was  under  the  maaagement  of  the 
government,  and  the  lighthouse  keeper  was  paid  by  government 
up  to  the  1st  of  May,  1853.  The  government  sold  the  harbour 
and  pier,  wharf,  and  other  pi'emises  at  public  auction  in  October, 
1860,  and  a  company  of  individuals  purchased  the  same  noder  the 


authority  of  the  statutes  18  and  14  Vio.,  ch.  14,  and  12  Vic,  ch.  6. 
These  indiriduals  six  in  number,  formed  themselves  into  a  com- 
pany under  the  12  Vic,  eh.  84,  and  divided  a  eapitol  of  £8000  into 
1600  shares,  and  called  the  company  '*  The  Port  Dover  Harbour 
Company."    A  deed  signed  by  them  for  the  shares  and  stock  was 
executed  on  the  14th  of  October,  1850,  and  registered  in  the 
county  of  Norfolk  on  the  11th  of  December,  1850,  containing  a 
receipt  on  the  face  of  the  deed  by  the  secretary  and  treasurer  for 
the  six  per  cent,  required  by  the  act  to  be  paid.    From  the  year 
1850  up  to  the  let  of  July,  1858,  the  tolls  and  harbour  dues  were 
received  lor,  and  on  behalf  of  the  company  so  formed,  or  of  in- 
dividual members  thereof     At  the  time  of  the  transfer  of  the  har- 
bour by  the  government  to  the  company,  it  was  proved  that  the 
wharf,  which  was  composed  of  the  pier,  was  in  a  good  state  of  re- 
pair, but  afterwards  was  allowed  to  be  out  of  repair.     The  pier 
was  partly  planked,  and  a  hole  had  been  made  in  the  planks  by 
the  landing  of  some  iron  works  from  a  vessel,  and  this  hole  was 
from  seventeen  to  twenty  Inches  in  length,  and  9  inohes  in  breadth. 
It  was  occasioned  by  the  planks  becoming  rotten,  and  It  was  not 
repaired  at  the  time  of  the  accident  to  the  plaintilT.    On  the  24th 
May,  1858,  the  Tessel,  on  board  of  which  the  plaintiff  was  engaged 
as  a  deck  hand,  was  moored  to  the  wharf,  about  three  or  four  feet 
from  the  place  where  this  hole  was.    It  was  proved  that  some 
persons  knew  of  the  hole,  and  had  got  In,  and  also  horses  had  got 
in,  but  no  ii^jury  had  happened  until  that  which  occurred  to  the 
plaintiff.    Those  persons  who  knew  of  the  hole  of  course  took  care 
to  avoid  it  when  going  on  the  pier.    It  was  proved  by  the  captain 
of  the  vessel  that  he  had  several  times  during  that  day  passed  the 
place  and  did  not  observe  the  hole,  though  he  said  it  was  in  the 
usual  place  where  vessels  load  and  unload  cargoes.    The  Tessel 
was,  during  that  day,  loading  mth  lumber,  and  the  plaintiff  as- 
sisted as  a  hand  of  the  vessel  to  load.    Between  10  and  11  o'clock 
at  night  of  the  24th  May,  the  pluntiff  went  ashore  from  the  vessel 
to  the  wharf;  and  walking  thereon  fell  into  the  hole,  and  his  leg 
was  broken.     He  was  confined  in  the  doctor's  hands  for  a  space  of 
upwards  of  five  months,  during  all  which  time  he  was  not  only  oat 
of  work,  but  at  expenses.    Kvideace  was  offered  also  that  the 
plaintiff  would  sustain  thereby  a  permanent  iigury.    It  was  proved 
that  the  company  of  individuals  so  purohaaing  tlie  harbour  sold  it  to 
The  Lake  Erie  and  Woodstock  Railway  Company,  but  the  transfer, 
dated  the  25th  of  June,  1858,  was  that  of  four  of  the  shareholders 
of  the  amotmts  of  their  shares  to  five  other  indiriduals.    The 
Railway  Company  only  received  the  tolls  of  the  harbour  after  the 
1st  of  July,  1858,  and  up  to  that  time  the  company  called  the 
Port  Dover  Harbomr  Company^  or  the  individual  members  thereof, 
received  the  tolls,  and  also  received  the  dues  in  May,  1858,  from 
the  vessel  on  board  of  which  the  plaintiff  was  engaged.     The  rail- 
way company,  it  seemed,  paid  the  lighthouse  keeper  from  the  1st 
of  May,  1853. 

It  vraa  objected  at  the  trial  against  the  plaintiff's  reooTery, — 1st. 
That  the  govemaient  having  paid  the  lighthouse  keeper  to  Uie  6th 
of  Iday,  1868,  ami  then  after  that  time  the  railway  company  pay- 
ing him,  and  the  evidence  shewing  that  tiie  payment  of  the  tolls 
and  harbour  dues  was  to  twe  of  the  individuals  of  the  company, 
rather  than  the  company,  up  to  the  1st  of  July,  1858,  and  then  to 
the  railwav  company  afisr  that  time  there  was  no  duty  established 
upon  the  defendants  as  a  corporation,  as  alleged  in  the  declaration, 
to  repair  the  wharf  in  any  way* 

2nd.  That  it  was  not  proved  that  the  defendants  were  in  fact  a  cor- 
poration under  the  statute,  for  there  was  no  proof  of  payment  of 
the  six  per  cent,  of  the  capital  stock  in  the  first  formation  thereof. 

8rd.  That  to  reader  defendants  liable,  there  should  be  some 
proof  of  transfer  from  the  Crown  to  them  in  some  way ;  the  pro- 
duction of  a  deed  of  association  of  a  certain  number  of  Indiriduals, 
with  the  eridence  of  receipt  of  tolls  by  some  members  of  that  as- 
eecialion,  not  being  sufficient  to  make  a  corporation  liable. 

The  learned  judge  everrmled  the  objections,  but  reserved  leave 
to  the  defendants  to  move  to  enter  a  nonsuit 

The  jury  vraa  directed  to  consider,  Ist.  Whether  defsndants,  aa 
a  corporation,  were,  on  the  24th  of  May,  1868,  the  possessors  or 
occupiers  of  the  wharf  and  harbour,  or  whether  two  of  the  IndiviiK 
ual  shareholders  were  the  occupiers,  ag^nst  whom  it  was  contend- 
ed the  action  should  be  brought,  instead  of  the  corporation. 

2nd.  Whether  the  defendants  were  guilty  of  caialeesnees  in 
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leaTing  the  hole  in  the  wharf,  and  whether  the  plaintiff  had  any 
knowledge  or  intimation  of  it,  or  that  it  was  so  apparent  that  he 
ought  te  hare  exercised  some  jadgment  in  avoiding  it :  in  fact, 
whether  he  contributed  to  the  injury  himself:  for  if  so,  though 
the  defendants  might  be  to  blame,  yet  if  he  acted  without  proper 
care  and  caation  himself  he  could  not  make  the  defendants  re- 
sponsible. 

8rd.  With  respect  to  damages,  the  jury  would  consider  whether 
the  plaintiff  had  sustained  any  permanent  injury,  beyond  the 
length  of  time  he  had  been  out  of  work,  and  other  expenses. 

The  jury  found  a  Tcrdict  for  the  plaintiff,  and  £260  damages. 

M.  C.  Cameron  obtained  a  rule  nisi  to  enter  a  nonsuit  on  the 
leaTc  reserved,  or  for  a  new  trial  for  ezoessiTC  damages. 
Martin  shewed  cause. 

B0BI5S0N,  C.  J. — ^Why  the  plaintiff  deferred  bringing  his  case 
to  trial  so  long  is  not  stated.  He  received  the  iigury  in  May, 
1858,  and  brought  his  action  in  March,  1854.  The  evidence  seems 
to  have  established  very  clearly  that  the  wharf  or  pier  in  question 
was  carelessly  suffered  to  be  for  a  long  time  out  of  repair  on  that 
part  on  which  the  plaintiff  received  theii^ury,  while  nothing  more 
seems  to  have  been  necessary  than  the  substituting  a  sound  plank 
for  one  that  had  become  rotten. 

The  defect  was  apparent ;  others  had  fallen  into  the  bole ;  it  was 
considered  dangerous ;  and  it  was  suffered  to  be  in  that  state, 
though  it  was  on  that  part  of  the  wharf  at  which  vessels  generally 
lie  while  they  are  taking  in  or  discharging  their  cargo.  The 
plaintiff  was  a  deck  hand  on  board  of  one  of  their  vessels.  He 
stepped  Arom  the  vessel  on  the  wharf  after  dark,  got  his  leg  into 
this  hole,  and  broke  it^  Considering  that  he  was  five  months  dis- 
abled from  the  accident,  and  suffered  much  pidn,  and  that  his  leg 
is  not  now  well,  and,  as  it  seems,  never  will  be  as  serviceable  as 
it  was  before,  I  do  not  think  we  can  possibly  say  that  the  dama- 
ges were  excessive,  though  the  jury  gave  the  full  amount  of 
damages  laid  in  the  declaration,  which  shews  that  they  took  a 
favourable  view  of  the  plaintiff's  case.  Some  juricb  might  perhaps 
have  thought  a  less  sum  would  be  sufficient  compensation,  but  we 
cannot  pronounce  the  amount  that  was  given  to  be  outrageous,  and 
cannot  interfere  properly  on  that  ground. 

Then,  as  to  the  injury  being  occasioned  by  the  culpable  negligence 
of  the  parties  that  were  bound  to  keep  the  place  in  repair,  there 
is  no  denying  that  the  evidence  made  that  out  plainly ;  and  the 
only  remaining  question  is  whether  the  defendants,  the  L'ort  Dover 
Harbour  Company,  were  the  parties  chargeable. 

In  my  opinion  it  is  proved  by  the  evidence  that  they  were,  and 
that  the  plaintiff  was  entitled  to  succeed  upon  all  the  issues.  The 
declaration  does  not  found  the  acdon  upon  any  of  the  statutes  re- 
specting public  works  made  by  joint  stock  companies,  or  acquired 
by  such  companies  by  purchase  from  the  government,  and  there  is 
nothing  that  I  see  in  any  of  those  statutes  either  conferring  or  in- 
terfering with  the  right  of  a  person  to  sue  for  any  injury  sustained 
under  circumstances  like  the  present  The  principles  of  the  com- 
mon law  sustain  this  action,  if  it  be  true,  as  the  jury  found  it 
was,  that  the  pier  in  question  was  in  the  possession  of  the  defend- 
ants, and  used  and  enjoyed  by  them,  under  their  eontroL 

The  evidence,  in  my  opinion,  was  sufficient  to  shew  that  this 
was  the  state  of  things,  and  the  contrary  was  not  established.  I 
think,  therefore,  the  rule  should  be  discharged. 

McLsAiv,  J. — The  defendants  are  sued  as  a  corporation,  for  an 
injury  sustained  by  the  plaintiff  while  engaged  in  his  occupation 
as  a  sailor  attached  to  a  vessel  lying  at  the  pier  at  Port  Dover,  in 
consequence  of  a  defect  in  the  planking  of  the  pier  while  the  har- 
bour was  the  property  of  the  defendants. 

It  appeared  in  evidence  that  on  the  24th  day  of  May,  1858,  the 
vessel  on  which  the  plaintiff  was  serving  was  lying  at  the  pier  at 
Port  Dover,  taking  in  a  load  of  lumber,  and  that  Uie  plaintiff,  on 
the  night  of  that  day,  fell  through  the  planking  and  broke  his  leg, 
so  as  to  occasion  him  a  permanent  injury.  It  was  also  shewn  that 
a  company  was  formed  under  the  statute  authorising  the  formation 
of  joint  stock  companies  under  a  deed  duly  registered,  dated  the 
14th  day  of  October,  1850,  to  purchase  and  hold  the  harbour,  and 
that  they  were  the  owners  and  occupiers  at  the  time  of  the  injury 
to  the  pluntiff;  the  asugnment  alleged  to  have  been  made  to 


Messrs.  Farmer  and  others,  bearing  date  on  the  26th  of  June, 
1868,  after  the  injury  had  been  sustained. 

By  the  12  Vic,  eh.  84,  sec.  85,  it  is  made  incumbent  upon  any 
joint  stock  company  formed  under  that  act  for  the  construction  of 
any  road  or  public  work  to  keep  the  same  in  repair  after  comple- 
tion and  the  receipt  of  tolls ;  and  any  company  failing  to  do  so 
may  be  indicted.  But  though  a  mode  is  thus  prescribed  for  pro- 
ceeding on  behalf  of  the  public,  individuals  who  sustain  injury  in 
consequence  of  such  default  may  proceed  by  action  to  recover  a^y 
damage  sustained. 

By  the  13th  &  1 4th  Yic,  ch.  14,  sec.  1,  the  provisions  of  12 
Yic,  oh.  84,  are  extended,  and  made  to  apply  to  any  company  to 
be  formed  for  the  purpose  of  Hcquiring  for  ever,  or  for  any  term 
of  years,  any  of  the  public  roads,  harbours,  &c.,  so  that  from  the 
time  the  Port  Dover  harbour  was  acquired  by  the  defendants,  it 
became  their  duty  **  to  keep  the  same  in  good  and  sufficient  repair." 

The  testimony  shews  that  the  pier  was  in  good  repair  when  it 
was  purchased  by  the  defendants,  and  that  nothing  was  done  by 
them  to  keep  it  in  repair,  and  that  the  want  of  such  repair  was 
the  cause  of  the  injury  to  the  plaintiff  for  which  this  action  is 
brought 

As  to  the  damage  being  excessive,  the  plaintiff  appears  to  have 
been  long  confined,  and  to  have  suffered  greatly  by  the  fracture  of 
his  leg,  and  it  further  appears  that  the  injnry  is  one  of  a  perma- 
nent nature,  disqualifying  him  in  a  great  measure  from  earaing 
his  living  by  his  former  occupation  as  a  sailor.  The  jury  having 
heard  the  evidence,  found  a  verdict  for  X250,  and  under  such  cir- 
cumstances the  amount  cannot  be  considered  excessive,  or  at  all 
events  so  excessive  as  to  justify  the  granting  of  a  new  trial  on 
that  account 

BuBss,  J.,  concurred. 

Bule  discharged. 


Thb  Quxbn  ▼.  Thb  Geand  Trunk  Bailwat  Comfaht. 
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Indictment  for  a  nuisance  to  a  public  highway,  between  con- 
cessions A.  &  B.,  in  the  the  township  of  Etobicoke,  in  the  County 
of  York. 

The  Indictment  was  removed  into  this  court  by  certiorari,  and 
after  an  ineffectual  attempt  at  arbitration,  it  was  tried  upon  a 
nitipriut  record,  before  Draper^  C.  J.,  at  the  assises  held  in  To- 
ronto, in  October,  1867,  and  the  defendants  were  found  guilty. 

The  nuisance  complained  of  was,  that  the  defendants,  in  taking 
their  railway  across  the  highway  in  question,  had  lowered  the 
highway  at  the  point  of  the  intersection,  so  as  to  make  it  inconve- 
nient and  dangerous,  especially  for  loaded  teams  to  descend  upon 
and  ascend  from  the  railway  track  in  passing  along  the  highway 
across  it,  and  that  the  danger  was  much  increased  by  the  circum- 
stance that  the  railway  came  upon  the  highway  from,  a  deep  cutting, 
which  made  it  impossible  to  observe  the  approach  of  trains  at  a 
distance,  or  in  time  to  take  warning  before  crossing  the  track  of 
the  railway. 

In  Easter  Term,  1858,  nothing  having  been  done  towards  abat- 
ing the  nuisance  complained  of,  as  the  prosecutors  had  been  led 
to  expect  there  would  be,  C.  S.  Patterton  moved  for  judgment  upon 
the  conviction.  Affidavits  were  filed  on  the  part  of  the  prosecution ; 
none  on  the  defendants*  part 

Ndther  of  the  defendants*  counsel,  nor  any  of  their  officers,  were 
in  court  when  judgment  was  moved. 

At  the  sittings  after  the  term  to  deliver  judgment,  Rohinton,  0. 
J.,  said : 

« I  do  fiot  think  we  can  properly,  tinder  the  Common  Law  Pro- 
cedure Act,  sec.  816,  give  judgment  out  of  term  in  a  matter  of  this 
nature,  though  perhaps  we  might 

«*  Supposing  nothing  has  been  done,  we  should  in  the  general 
course  give  judgment  to  abate  the  nuisance,  and  inflict  a  nominal 
fine ;  but  qwtrej  in  this  case  is  the  abatement  or  prostration  spoken 
of  in  the  books  applicable ;  there  is  nothing  here  to  pull  down ;  and 
can  the  nuisance  be  abated,  properly  speaking,  otherwise  than  by 
crossing  at  some  other  point ;  and  should  not  the  prosecutors  have 
proceeded  by  mandamut  to  compel  the  company  to  carry  the 
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Btatote  into  effect,  by  restoring  the  road  to  its  former  state  of 
usefnlneas  ? 

'*  It  may  be  that  the  company  not  having  done  it,  are  properly 
held  to  be  guilty  of  naisanoe,  Uiongh  authorised  to  lay  the  track 
across  the  road,  beeanse,  if  they  have  not  performed  the  conditions 
on  which  the  anthority  was  given  to  them,  they  are  to  be  looked 
upon  as  occupying  the  highway  without  authority. 

**  The  defendants'  counsel  should  have  notice  Uiat  judgment  has 
been  moved  for,  and  an  opportunity  of  filing  affidavits  or  i^dressing 
the  court." 

Afterwards,  in  Trinity  Term,  no  arrangement  having  been  come 
to  respecting  the  nuisance  complained  of,  Paiterton  again  asked 
for  judgment.  Mr,  Bell,  solicitor  for  the  Grand  Trunk  Railway 
Company,  being  in  court,  and  having  received  notice  that  judgment 
would  be  moved  for,  said  he  had  no  instructions ;  that  he  was  not 
solicitor  for  this  part  of  the  line,  (in  Etobicoke,)  but  at  Belleville ; 
that  the  solicitor  here,  Mr.  Oalt,  was  absent,  that  he  was  not  pre- 
pared to  engage  for  any  thing,  or  to  represent  the  company  in  the 
matter. 

He  urged  that  the  prosecutors  and  the  company  should  refer  to 
some  competent  and  disinterested  engineer,  as  to  what  was  reas- 
onable and  proper  to  be  done  for  obviating  the  detriment  complained 
of  to  the  highway,  and  that  this  conviction  should  stand  as  it  was, 
without  sentence  passed  upon  it,  till  the  result  was  known. 

The  prosecutors'  counsel  did  not  object  to  this,  but  complained 
that  he  had  met  with  nothing  but  delay  in  his  efforts  to  have 
something  done,  and  that  the  company  would  give  no  attention 
to  it. 

It  was  intimated  that  there  was  some  difficulty  between  the 
company  and  contractors  in  regard  to  this  matter,  and  that  this 
had  induced  the  company  to  delay  taking  such  steps  as  would 
otherwise  be  proper. 

The  prosecutors  filed  affidavits,  the  defendants  filed  none. 

Those  on  the  part  of  the  prosecution  stated  various  attempts 
made  to  procure  the  abatement  of  the  nuisance  without  proceeding 
to  extremities,  repeated  promises  on  the  part  of  the  defendants, 
but  nothing  done,  and  the  highway  in  the  meantime  becoming 
worse,  and  for  a  time  last  spring  nearly  impassable.  And  that  the 
costs  of  the  prosecution,  including  disbursements,  amounted  to 
£8i  18s.  6d. 

RoBursoH,  C.  J.,  delivered  the  judgment  of  the  court. 

This  case  is  very  like  Regina  v.  Seott  et  aL,  8  Q.  B.  648  ;  see 
also  Beffina  v.  North  of  England  Jt.  W.  Co,,  9  Q.  B.  815. 

The  defendants  have  had  ample  notice  of  the  moring  for  judg- 
ment, and  opportunity  of  producing  affidavits  in  mitigation  :  they 
show  nothing,  and  apparently  take  no  trouble  in  the  matter. 

The  proper  sentence  seems  to  be  that  they  shonld  pay  a  fine,  and 
that  the  nuisance  complained  of  be  abated. 

As  to  abating  the  nuisance,  there  may  be  great  practical  difficul- 
ties in  the  way,  and  such  as,  if  the  parties  had  in  a  proper  manner 
laid  them  before  us,  might  have  influenced  our  judgment,  but  we 
are  left  to  conjecture  upon  that  point.  Under  the  Railway  Law 
in  Ireland  there  are  commissioners,  who  on  behalf  of  the  public 
would  have  had  the  highway  restored  to  its  proper  state  at  the 
expense  of  the  company ;  and  in  England,  or  here,  another  course 
was  open  than  that  by  indictment,  namely,  by  moving  for  a  man- 
damut  to  the  company  to  carry  the  statute  into  effect,  by  restoring 
the  highway  to  its  former  state  as  nearly  as  circumstances  will 
permit ;  but  the  course  which  has  been  taken  is  a  legal  course, 
though  perhaps  not  the  most  convenient,  and  we  most  give  effect 
to  the  conviction. 

Our  judgment  is  that  defendants  pay  a  fine  to  the  Queen  of  £100, 
and  that  the  nuisance  complained  of  be  abated. 


Wilson  v.  Kirs  xt  al. 


AMrinwmetd  in  trudfor  OrtdHor^—Imprnper  dipuUUioH»-^Chanff«  of  ponettim-  • 

De»cripti/m  of  gwdn. 

'<AllaDdsiiigaIarthe>toekln  trMie  of  the  nld  W."  (the  amlgnor)  <*uihiaU  on 

Omlario  Stnet,  in  Mid  town  of  Stntlbrd,  and  also  all  hJa  otiier  goods,  cbaUate, 

fiirnitura,  Ae." 
JSTefd,  Ml  inraf&i'Ient  deoeriptlon  m  to  all  tho  goods. 
In  an  intorplottdor  Isano  to  irj  tho  Talldlty  of  an  aialgnmontln  trnst  t>r  «redltot«, 

the  court  being  1^  to  draw  the  nme  inferdneoe  aa  •  Jury. 
Hdif  that  It  waa  frandnlent  tor  the  aatlgnorto  a»ign  on  the  understanding  that 

he  ahonld  be  alioired  to  keep  possearion  of  hie  bouMhold  fhmltnrv. 


Hdd^  Tnrther,  that  the  aanlgnment  was  alto  f^ndnlent,  beeanae  it  contained  a 
stipnlation  that  no  creditors  ahonld  share  except  those  execntlnir  within  forty 
dajrs,  and  a  release  In  full  on  oondliiun  of  th»lr  getting  the  dWidend  ont  of  toe 
procceeds  of  the  goods  assigned,  with  a  proTlao  that  the  surplus  should  go  to 
the  asdgnor. 

BUdf  alao,  that  the  feetsstated  below  did  not  shew  a  soflelent  change  ofposseaskm 
to  dispense  with  filing. 

IXTKBPLiADiB.  The  plaintiff  claimed  under  an  assignment  from 
R.  D.  Wilson,  his  brother.  The  defendants  were  execution  credi- 
tors of  B.  D.  Wilson. 

The  afesignor,  B.  D.  Wilson,  being  insolvent,  proposed  to  some 
of  his  ere  liters  to  make  an  assignment  to  them  for  the  benefit  of 
his  creditors  generally,  but  he  wanted  to  reserve  to  himself  the 
privilege  of  being  unmolested  in  the  possession  of  his  household 
furniture.     This  was  declined. 

He  then  made  an  assignment  to  his  brother,  the  plaintiff,  who 
lived  at  Hamilton,  sixty  or  seventy  miles  from  the  shop  in 
which  the  goods  were,  and  he  gave  as  a  reason  for  this,  that  his 
brother  would  be  more  anxious  to  make  the  most  of  the  property. 
His  brother  did  go  up  to  Stratford,  and  stayed  two  or  three  days, 
and  assisted  in  taking  stock,  and  then  he  locked  up  the  building 
and  returned  to  Hamilton,  leaving  the  key  in  possession  of  the 
postmaster  at  Stratford,  from  whom  it  seemed  to  have  got  into  the 
possession  of  R.  D.  Wilson,  who  had  constant  access  to  the  shop 
by  a  back  entrance,  though  the  street  door  was  kept  fastened. 

The  assignment  was  dated  18th  of  March,  1858.  It  was  made 
to  the  plaintiff,  in  trust  for  creditors  who  should  execute  within 
forty  days.  A  clause  of  release  by  creditors  executing  of  all  claim 
beyond  what  the  dividends  might  produce  was  contained  in  the 
inatrument,  and  the  surplus,  after  paying  out  the  proceeds  rate- 
ably  to  the  creditors  who  should  execute,  was  by  the  terms  of  the 
trust  to  be  paid  over  to  the  assignor. 

The  property  intended  to  be  transferred  by  the  deed  was  des- 
cribed  as  "  all  and  singular  the  stock  in  trade  of  the  said  R.  D. 
Wilson,  situate  on  Ontario  street,  in  said  town  of  Stratford,  and 
also  all  his  other  goods,  chattels,  furniture,  household  effects,  horses 
and  cattle,  and  also  all  bonds,  bills,  notes,  debts,  choses  in  action, 
terms  of  years,  leases,  securities  for  money." 

At  the  trial,  at  Stratford,  before  Mobmton,  C.  J.,  after  all  the 
eridence  had  been  given,  the  parties  agreed  thnt  it  should  be  left 
to  the  court  to 'determine  whether  the  plaintiff  was  entided  to  suc- 
ceed in  regard  to  all  or  any  part  of  the  property  claimed,  or 
whether  a  nonsuit  should  be  entered. 

The  defendants  objected  on  the  trial,  that  the  goods  assigned 
were  not  sufficiently  described,  and  especially  as  to  the  household 
furniture,  and  everything  besides  the  stock  in  trade  ;  and  also  that 
the  assignment  which  had  been  filed  under  the  act  was  fraudulent, 
because  there  was  no  such  change  of  possession  as  could  make  it 
valid. 

A  verdict  w%s  taken  for  the  plaintiff,  subject  to  the  opinion  of 
this  court  upon  the  evidence,  the  court  to  be  at  liberty  to  draw 
the  same  inferences  as  they  might  think  the  jury  should  have 
done. 

Martin,  for  the  plaintiff,  cited  Oilderaleeve  v.  Corbf/  et  al.,  15  U. 
C.  R.  153 ;  27  L.  J.  Ex.  878 ;  McPheraon  v.  Reynolds,  6  C.  P.  496 ; 
Congreve  v.  EvetU,  10  Ex.  298;  Reevte  v.  Capper,  5  Ring.  N.  C. 
136 ;  Florry  v.  Denny,  7  Ex.  684 ;  OilderaUeoe  v.  Ault,  IG  U.  C.  R. 
401. 

Burton,  for  defendants,  cited  Short  v.  Ruttan,  12  U.  G.  R.  79 ; 
Olmttead  et  al,  v.  Smith  et  al.,  15  U.  C.  R.  421 ;  Balkwell  v.  Bed- 
dome,  16  U.  C.  R.  206 ;  Ifarria  et  al,  v.  Commercial  Bank,  lb.  437. 

Robinson,  C.  J. — There  was  a  visible  change  in  this  respect, 
that  the  shop  was  no  longer  kept  open,  but  it  is  hard  to  say  that 
there  was  such  a  change  made  of  the  custody  of  the  goods  A-om 
the  bands  of  the  assignor,  to  the  hands  of  the  assignee  as  might 
be  expected  to  follow  a  bona  fide  tramtfer.  The  as<signment  -was 
filed  according  to  the  statute,  and  therefore  the  objection  as  to 
possession  not  being  changed  could  only  be  urged  as  constituting 
a  badge  of  fraud. 

Then,  further,  I  think  the  goods  were  not  sufficiently  described 
by  stating  them  to  be  situated  on  Ontario  street,  without  saying 
they  were  in  the  shop  or  on  the  premises  of  the  assignor  situate 
upon  that  street ;  and  as  to  any  thing  but  the  stock  in  trade  there 
really  was  no  description  at  all. 

It  was  frandnlent,  too,  I  think,  for  the  assignor  to  assign  only 
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on  th«  undentoiidiDg  that  he  shoald  be  allowed  to  keep  poeeeseioa 
of  hia  hoQsehold  fomitare,  whieh  he  did  keep  uid  etijoj  jost  as 
before. 

In  my  opinion  it  was  also  fraudulent  by  reason  of  the  sUpnlation 
eontained  in  the  aseignment  that  no  ereditors  should  share  in  the 
proceeds,  except  snoh  as  shoald  execute  the  sssignnient  within 
forty  days,"  which  aaeignraeat  eontained  a  release  bj  the  creditors 
who  shoutd  ezecnte  of  all  the  debta  in  full,  on  eondition  of  their 
getting  the  diTidend  out  of  what  the  effects  might  preduoe,  and  a 
proTiaion  that  after  the  esecution  creditors  should  be  paid  their 
dividend  any  surplus  thai  there  might  be  should  go  to  the  assignor.- 

This  comes,  I  think,  within  the  principle  of  these  oases  in  whieh 
assignments  have  been  held  Told  as  to  oreditors,  who  could  not 
execute  without  coming  under  such  conditions  as  would  subject 
them  to  l>e  treated  as  partners  in  a  oontinned  businees,  proposed 
by  a  deed  of  trust  to  be  carried  on  in  order  to  the  better  winding 
up  of  the  affairs  of  the  estate.  It  is  an  attempt  to  coerce  the  credt  • 
tors  to  come  under  a  disadvantageous  condition  at  the  peril  of 
getting  nothing. 

In  my  oinnion  a  nonsuit  shoald  be  entered. 

Bums,  J. — The  only  point  which  I  have  considered  is,  whether 
in  describing  what  was  intended  to  pass  by  the  deed  the  fourth 
section  of  the  statute  20  Vic,  ch.  8,  has  been  complied  with,  and 
upon  that  I  think  the  plaintiff's  case  iiuls. 

According  to  the  wording  of  the  deed  the  ease  presents  two  ques- 
tions ;  first,  with  respect  to  the  stock  m  trade,  and  next,  with  res- 
pect to  all  other  goode,  ekeUteU,  furniture,  h&ueehold  ejfeele,  horeetf 
cattle,  and  also  all  bondt,  j*c.  The  latter  cannot  be  held  a  com- 
pliance with  the  provision  that  they  are  so  to  be  described,  ^at 
the  same  may  be  thereby  readily  and  easily  known  and  distin- 
guished. Where  all  or  any  of  these  things  then  were,  or  were  to 
be  found,  the  deed  is  silent.  Of  course  it  eould  not  be  expected 
that  every  chair  or  table  must  be  so  described  that  by  reading  the 
description  in  the  deed  a  person  could  go  and  identiiy  them,  but 
surely  the  legislature  meant  something  when  the  enactment  was 
made.  If  it  would  be  inconvenient  to  deseribe  eaeh  artiele  or  eaeh 
set  of  articles,  either  as  to  numbers  or  quantities,  marks  or  other- 
wise, that  th^  might  be  known,  yet  a  deseription  by  locality 
might  be  given  which  would  enable  a  person  to  go  with  the  deed 
in  his  hands  and  point  ont  the  goods  transferred.  No  one,  however, 
on  reading  this  deed,  could  poesibly  say  any  of  these  •ther  things 
mentioned  eould  either  be  readily  or  easily  known  or  distinguished. 
Quoad  these  things  the  plaintiff's  case  must,  I  think,  fail 

Then  with  regard  to  the  stock  in  trade.  This  Is  a  term  Tery 
well  known  in  bankruptcy  matters,  and  I  should  find  no  fault  with 
that  expression  if  we  had  ftirther  information  to  tell  us  what  it 
was  that  was  assi^ed.  There  is  an  attempt  in  this  to  give  infor- 
mation as  to  locality,  but  it  is  very  vague.  The  deed  simply  says, 
the  stock  in  trade  situate  on  Ontario  street^  in  the  town  of  Stratford. 
In  what  part  of  the  street  we  are  to  look  for  it,  the  deed  does  not 
tell  us.  Further,  we  are  not  informed  what  description  of  stock 
in  trade  it  is ;  there  is  nothing  on  the  fhce  of  the  deed  to  give  us 
the  slightest  idea  whether  it  was  the  stock  in  trade  of  a  dry  goods 
dealer,  a  grocer,  a  distiller,  a  brewer,  or  of  any  kind  of  business 
which  the  assignors  carried  on.  The  deed  is  singularly  silent  with 
respect  to  any  information  from  which  a  person  reading  it  misht 
draw  an  inference,  except  that  the  assignor  is  described  himself  to 
be  a  merchant.  Without  that  term  used  in  describing  him  we  should 
not  know  what  he  was ;  but  will  that  do  from  which  to  draw  an 
inference  that  the  stock  in  trade  was  that  of  a  merchant  ?  It  does 
not  appear  to  me  that  would  be  a  compliance  with  the  act  of  par- 
liament The  term  merctmnt,  with  reference  to  the  business  car- 
ried on,  is  as  convertible  as  that  of  stock  in  trade,  The  proper 
definition  of  the  term  is  applioable  to  one  who  traffics  or  carries  on 
trade  with  foreign  countries,  as  an  exporter  or  importer  The 
popular  usage  of  the  expression  is  to  apply  it  to  any  trader,  or  one 
who  deals  in  the  purchase  of  goods.  There  are  wheat  merchants, 
timber  merchants,  lumber  merchants,  and  a  thousand  others,  as 
well  as  a  dealer  in  cottons,  calicoes,  and  what  not  I  do  not  see 
that  we  are  helped  lit  all  in  finding  out  what  the  stock  in  trade 
was  by  being  told  that  the  assignor  was  a  merchant  To  be  sure 
we  discover  it  by  reference  to  the  eridence ;  but  the  question  is. 


The  statute  says  it  shall  contain  such  efficient  and  full  description 
thereef,  &c.  It  does  not  appear  to  me  this  deed  does  contain  such 
efficient  description  as  that  any  one  can  possibly  say  what  the  stock 
in  trade  was  that  was  transferred.  If  we  had  been  told  in  what 
house  it  was,  or  on  what  premiaes  the  same  might  be  founds  that 
perhaps  might  have  helped,  but  here  we  are  told  the  slock  in  trade 
will  be  found  on  the  street  in  Stratford.  To  take  this  literally  the 
public  would  have  the  opportunity  of  helping  itself,  or  the  corpo- 
ration would  complsin  of  a  nuisance,  I  think  we  should  eearee^ 
look  for  the  goods  upon  the  street,  but  the  parties  might  have  tolid 
us  better  where  to  find  them. 
KcLiAv,  J.,  concurred.  Judgment  for  defendants 


(CHAMBBB&) 
(B^poriMd  bg  Ms.  J.  0.  Vood.) 


Pnniv,  TnusTia,  fto.,  ▼.  fiowis. 


An  ox«eatioii  wW  not  be  wt  Mite  «t  th«  fautaaoe  of  a  Mibetqatot 
flradltor,  wrtn  allhooch  cleht  teya  tnm  tke  ImI  diqr  Ibr  sypiiTin 

^^  («th  If  arch,  18M.) 

This  was  a  summons  oaUiag  on  one  J.  Q.  Bowes  to  shew  eause 
why  the  writ  of  JL  fa,  issued  by  him  against  the  defendant's  gooda 
should  not  be  set  aside  with  costs  for  irregularity,  on  the  grounds 
that  the  writ  should  not  have  issued  until  the  28rd  March, 
whereas  it  wae  issued  on  the  21st  March,  and  also  upon  grounds 
disoloeed  in  affidavit  filed. 

The  affidavit  put  in  stated  that  final  judgment  was  entered  up 
in  this  cause  on  22nd  March,  1859,  and  execution  issued  against 
defendant's  goods.on  the  same  day.  That  final  judgment  had  been 
entered  up  in  default  of  appearance  against  the  d^endant  at  the 
suit  of  one  J.  G.  Bowes,  on  19ih  Maroh,  (the  writ  of  summons 
upon  whieh  the  last  mentioned  judgment  had  been  signed,  haring 
been  eerved  npon  the  defendant  on  4th  March)  and  that  execu- 
tion had  isened  on  such  last  mentieited  judgment,  and  baen  placed 
in  the  bands  of  the  sheriff  on  the  2l8t  Marah. 

L.  W»  Smith  shewed  cause. 

RoBiMsoH,  C.  jr.— The  execution  against  the  defendant  by  J.  O. 
Bowes  was  issued  a  day  too  soon;  but  I  find  no  authority  for 
setting  aside  an  execution  at  the  instance  of  a  stranfrer  to  the 
action.  The  cases  are  sll  the  other  way.  Tlie  plaintiff's  sum- 
mons must  therefore  be  discharged  with  eosta 

Summons  discharged  with  costs. 


Chapxan  ▼.  DxLORMS. 


tttheCkrtt^tkeCkmrL 

mpeti  the  vllb  of  an  abeeondlBg 
peteomil  Mrvke  camiot  be  eflMed,  the 
Dj  the  Clerk  of  the  Conrt  under  aeetkni 


whether  this  information  should  not  exist  on  the  face  of  the  deed,    defendant's  wifo. 


^  Write, 

a  writ  ef  ettedmeut 
debtor,  vho  bee  fled  to  parti  vheie 
plalDtUTs  daoMfea  maj  be  aaeertatned 
143,  C.  L.  P.  Aet 

a8th  May,  1880.) 

This  was  an  application  for  leave  to  proceed  under  sections  45 
and  148  of  the  C.  L.  P.  Act,  1856.  The  affidavit  put  in  sUted 
that  diligent  enquiry  had  been  made  as  to  the  place  where  defen- 
dant had  fled  to ;  that  he  was  believed  to  be  in  Califomia  or  in  parts 
adjacent  to  Fraser  River,  and  that  personal  senrice  upon  him  ooold 
not  be  effected.  That  the  writ  had  been  served  on  defendant's 
wife  who  was  residing  in  the  city  of  Toronto,  and  that  no  special 
bail  had  been  put  in.  That  this  action  was  brought  to  recover 
the  amount  due  on  certain  acoeptances  made  by  defendant,  and 
for  goods  sold  and  delivered,  and  that  the  amount  for  which  judg- 
ment was  to  be  signed  could  be  correctly  ascertained  by  reference 
thereof  to  the  Clerk  of  the  Court     Upon  which 

Bcniis,  J.,  granted  an  order  that  the  amount  for  which  final 
judgment  was  to  be  signed  should  be  asoertained  by  the  Clerk 
of  the  Court,  and  that  judgment  for  the  amount  so  ascertained 
might  be  signed  without  further  notice  to  the  defendant,  except 
serving  a  copy  of  the  order  and  of  the  Master's  appointment  upon 
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HTLART  TERM,  1860. 
XUforiid  Ay  B*  a  Joan,  Ksq^ 


SOATOBBBD  T.   ThI  EqXTXTABLI  FiRB  IhBURANOB  GoMPANT. 

ie^^MrafMN  ^vetaiU— ifBT^^^or  tantSOenA  owner  when  regittatd—Intwranee  qf 

mortgagttft  intend. 

Upon  ED  aettoB  for  Inninuioe  upon  a  ▼eaael  iiod«r  the  ratal  interim  receipt 

JSfeM,  chat  the  mortgagor  of  a  nun-reglatered  veeael  had  not  each  an  tnterait  as 
was  saleable  ondur  a  H.fa^  the  23rd  we.  of  (he  statute  8  V1&,  ch.  6,  only  deelar- 
Sog  that  the  regUttnA  owner,  although  he  shall  have  mortgaged  the  Tesael,  shall 
he  eonsldeivd  to  be  the  owner  thereof;  and  that  bj  a  parenase  under  ^Jl./a.  of 
the  mortKagor's  intaieet  in  a  non^nffidtrett  eeuai,  the  legal  estate  did  not  pase. 

The  plaintiff,  at  the  trial,  claiming  as  owner  under  a  sale  as  abuTe  stated,  and  the 
Judge  ruling  against  him,  applied  and  was  silowed  to  prove  his  interest  as 
mortgagee. 

Upon  a  motion  for  a  nonsuit  upon  that  gromd. 

MM,  that  it  was  a  matter  In  the  diacretkm  of  the  Judge  at  niti  prim  to  permit 
such  a  Tarlauce  In  the  line  of  proof,  and  the  defendants  not  shewing  themseWes 
damnllled  by  the  aaarciise  of  this  dlseretlcm,  a  nonsolt  was  refused. 

The  deolaration  Btates,  that,  on  the  let  of  April,  1858,  plaintiff 
applied  to  defendants  to  insare  against  fire  in  the  snm  of  $5000, 
the  hull,  standing  rigging  and  machinery  of  the  steamer  '*  Forest 
City,"  of  which  ^e  plaintiff  was  the  owner,  as  then  lying  at  Port 
Stanley,  for  one  month,  from  the  1st  of  April,  and  plaintiff  paid 
the  premium,  and  defendants  granted  plaintiff  a  reoeipt  therefor, 
and  also  insured  in  the  sum  of  $5000  the  said  property,  until  within 
thirty  days  from  that  date  a  policy  should  be  issued,  if  approved 
by  the  local  directors  at  Montreal,  or  until  the  insurance  should  be 
eanoelled  by  defendants.  That  afterwards,  and  whilst  the  insur- 
ance created  by  the  receipt  was  in  force,  before  the  policy  issued, 
and  before  the  local  directors  approTod  or  cancelled  the  same,  the 
steamer  was  aceidently  destroyed  and  damaged  by  fire,  to  the  value 
of  £1500,  whilst  still  plaintiff's  property ;  yet  defendants  have  not 
paid.    Second  count  for  money  haci  and  received. 

Pleas  to  1st  count:  1st.  Did  not  issue  the  receipt.  2nd.  The 
property  not  the  plaintiff's.  8rd.  That  the  receipt  was  sul^ect 
to  ail  the  terms  and  conditions  of  the  policy  in  use  by  defendants, 
among  which  is  the  following :  **  AU  persons  insured  by  this  com- 
pany, sustaining  any  loss  or  damage  by  fire,  are  forthwith  to  give 
notice  to  the  agent  tbrovgh  whom  insured,  or  to  the  nearest  agent. 
Mid,  willdn  oiM  oaiendar  mooth  after  suoh  loss  or  damage  has  oc- 
eiired,  are  to  dcUver  in  as  particular  an  account  of  their  lose  or 
damage  as  the  nature  of  the  oase  will  admit  of,  and,  if  re(}iilred, 
nake  proof  of  the  aane  by  Uieir  oath  or  affirmation,  aoeording  to 
the  form  used  in  the  said  office,  and  by  the  production  of  the  books 
of  aooount  and  other  proper  Touchers,  and  give  such  further  in- 
formation thereon  as  shall  be  neoessary,  and  shall,  if  required, 
procnre  a  ocfftlfioate  under  the  hands  of  three  or  more  respectable 
householders  aeareet  to  the  place  where  the  fire  has  happened,  and 
not  concerned  in  such  loss,  importing  they  are  acquainted  with 
Uie  eharaeter  and  cirouoistanoes  of  the  person  insured,  and  do 
know  or  verily  believe  that  he,  &o.,  really  and  by  misfortune, 
without  any  kind  of  fraud  or  i»vll  practice,  has  sustained  by  suoh 
fire  loss  and  damage  to  the  amount  therein  mentioned.  Until  euch 
affidarit,  aeconnt  and  certificate  are  produced,  and  such  explana- 
tion given,  the  amount  of  the  loss  shall  not  be  payable.  Also,  if 
there  be  found  to  be  any  false  swearing  or  attempt  at  fraud,  col- 
lusion, or  wilful  mis-statement  on  the  part  or  in  the  behalf  of  the 
person  insured,  or  if  it  should  appear  that  the  fire  shall  have  been 
occasioned  by  any  wilful  act  or  connivauce  on  his  part,  he  shall 
forfeit  all  claim  to  restitution  or  payment  by  virtue  of  his  policy." 
That  defendants  required  plaintiff  to  furnish  them  with  a  statement 
shewing  his  title  and  interest  in  the  steamer,  together  with  all 
deeds  and  instruments  evidencing  such  title  and  interest,  and  to 
furnish  them  with  copies  of  all  accounts  and  transactions  between 
plaintiff  and  one  Paul  Phipps,  and  to  state  what  securities  plaintiff 
then  held,  or,  at  the  effecting  the  insurance  on  the  said  steamer, 
did  hold  for  seouring  payment  of  any  debt  due  from  Phipps  to 
plaintiff,  and  how  and  for  what  consideration  plaintiff  acquired  the 
interest  of  Phipps  in  the  steamer,  and  whether  the  interest  of  the 
plaintiff  in  the  steamer  was  that  of  owner  or  mortgagee,  and  re- 
quired plaintiff  to  make  proof  of  the  said  deeds,  instruments, 
aooounts,  matters  and  things  under  bis  oath,  none  of  which  plain- 
tiff has  done,  contrary  to  the  condition,  &o.     4th.  Plea  to  second 


count  never  indebted.  5th.  To  the  first  oount  that  the  insurance 
was  effected  through  the  fraud,  misrepresentation  and  concealment 
of  the  agent  of  the  plaintiff,  through  whom  the  same  was  effected. 

Replication  takes  issue  on  1st,  2ad,  4th,  and  5th  pleas.  To  the 
8rd  plea,  that  defendants  did  not  at  any  time  before  the  commenoe- 
ment  of  this  suit  require  the  plaintiff  to  do  as  in  thAt  plea  ia 
alleged,  defendants  demur. 

The  trial  took  place  at  Loudon,  in  November,  1858,  before 
Burtu,  J.  The  reoeipt  for  insurance,  signed  by  the  defendants' 
agent  at  London,  and  dated  the  let  of  April,  1868,  was  proved. 
It  was  as  follows :  **  ELeoeived  of  Thomas  Scatoherd,  Esq.,  the  sum 
of  $16.6d,  for  the  insurance  of  $5000,  agreeable  to  instructions 
received  this  day,  for  which  a  policy  will  be  issued  by  the  Equitable 
Assurance  Company,  within  80  days  from  this  date,  if  approved  of 
by  their  local  directors  at  Montreal,  or  otherwise  this  insurance 
to  be  cancelled  and  a/»ro  rata  premium  returned  for  the  unexpired 
term.  (Signed,  lie,) 

**  This  receipt  is  sul^ect  to  all  the  terms  and  oondUions  of  tho 
pdiey  in  use  by  the  company  at  the  date  hereof." 

To  prove  property  in  the  plaintiff,  was  put  in  an  exemplification 
of  a  judgment  (under  the  seal  of  the  Court  of  Common  Pleas)  re- 
covered by  Thomas  Mason  v.  Paul  Phipps^  for  £311  damages  and 
£15  17s.  5d.  costs,  in  an  action  on  promises.  Judgment  entered 
the  10th  of  April,  1857.  A  fi.  fa.  issued  to  the  Sheriff  of  Elgin 
on  this  judgment,  and  on  the  27th  of  June,  1857,  he  sold  the  vessel, 
executing  a  bill  of  sale  by  which,  after  the  usual  recitals,  the 
sheriff,  in  oonslderation  of  £14,  granted,  bargained,  sold,  assigned 
and  set  over  **as  much  as  in  me  lieth  by  virtue  of  the  said  writ 
and  of  my  office,"  to  the  plaintiff,  the  said  steamer,  goods  and  chat- 
tels, furniture,  tackle,  anchors  and  appurtenances.  Habendum  all 
the  estate,  right,  title,  interest,  claim  and  demand  which  the  said 
Paul  Phipps  had  in  the  same,  to  plaintiff,  his  executors,  adminis- 
trators and  assigns.  The  sheriff  proved  that  this  sale  was  subject 
to  mortgages,  one  to  one  Morton,  the  other  to  plaintiff:  that  the 
plaintiff  claimed  a  mortgage  of  $4000  on  her,  and  on  this  aooount 
she  sold  only  for  £14.  Paul  Phipps  was  called  as  a  witness,  and 
swore  he  formerly  owned  the  "Forest  City:"  that  she  was  worth 
$10,000,  and  was  burned  in  April,  1858.  On  orosa-examinatioa 
he  stated  that  he  had  effeoted  an  inauranoe  on  her  for  the  plain- 
tiff in  the  Times  and  Beacon  office,  for  a  term  that  expai^  in 
March,  1858 :  that  he  applied  to  the  same  office  for  «  further  in- 
surance, to  oommenoe  from  suoh  expiration,  and  it  was  refused, 
because,  as  he  swore  he  believed,  that  Company  would  not  insure 
for  a  month :  that  he  then  applied  for  the  present  insurance  to 
the  defendants'  agent,  and  did  not  tell  him  thai  the  Times  and 
Beacon  would  insure  Cor  so  short  a  time,  but  told  him  they  would 
not  insure  for  less — ^he  thought — than  six  months.  He  said  he 
was  under  an  indictment  for  having  caused  the  firing  of  the  vessel. 
The  destruction  of  the  steamer,  except  what  the  boiler  and  old 
iron  might  be  worth,  was  proved. 

The  ^fendants'  counsel  okyected,  that  no  title  to  the  vessel  in 
Phipps  was  shewn ;  that  the  Provincial  statute  8  Vic,  ch.  5,  is  re- 
pealed by  the  imperial  statute  17  and  18  Vic.  oh.  104,  under 
which  every  vessel  must  be  registered,  and  that  no  registry  haviDg 
been  shewn  with  respect  to  this  vessel,  no  title  to  her  is  prove  i :  and 
that  the  title  relied  on  being  the  sheriff's  deed,  and  the  sale  having 
been  sworn  to  be  subject  to  two  mortgages,  one  claimed  by  the 
plaintiff  to  beheld  by  himself,  Phipps,  if  he  had  any  title  at  aii,  had 
only  an  equity  of  redemption,  which  was  not,  on  the  27th  of  June , 
1858,  subject  to  be  sold  on  a  fi.  fa.,  for  the  act  20  Vic,  ch.  8^ty 
the  11th  sec  whereof  the  interest  or  equity  of  redemption,  iochatteis 
mortgaged,  of  the  mortgagor  was  made  saleable  in  execution— slid 
not  come  into  forco  until  the  Ist  of  August,  1857. 

Tbe  plaintiff's  counsel  then,  by  leave  of  the  learned  judg^  (the 
defendants'  counsel  strenuously  objecting,)  put  in  a  mortgage  of 
this  vessel  dated  the  9th  of  May,  1857,  from  Paul  Phipps  to  the 
plaintiff  for  £94*2  10s.,  and  there  rested  his  case. 

The  defendants'  counsel  urged  that  the  plaintiff  should  be 
required  to  elect,  whether  he  claimed  as  owner  or  as  mortgagee, 
admitting  that  a  mortgagee's  interest  was  insurable.  This  was 
declined,  and  the  learned  judge  allowed  the  case  to  proceed,  to 
settle  tbe  issues,  and  reserved  leave  to  the  defendants  to  move  to 
enter  a  nonsuit  on  any  or  either  of  the  objections  raised.  Co  the 
defence  it  was  then  proved  that  when  Phipps  applied  to  defendants' 
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Agent  to  iDsare,  he  was  asked  if  she  had  been  previoaslj  insured,  and 
stated  that  she  had  been,  with  the  Times  and  Beacon,  bat  that  they 
would  not  re-insure  for  a  less  time  than  three  months,  and  as  the 
navigation  would  be  open  by  the  1st  of  May,  he  did  not  wish  to 
insure  against  fire  for  a  longer  time  than  one  month.  The  agent 
swore  that  the  insurance  was  a  tptcial  risk,  and  therefore  he  would 
not  have  granted  it,  had  he  known  that  the  Times  and  Beacon  had 
been  applied  to  take  it,  and  had  refused.  He  would  then  have  for- 
warded the  application  to  Montreal.  But  he  accepted  it,  and  gave 
the  receipt  on  the  1st  of  April,  on  Phipps  promising  to  bring  the 
premium  on  that  day.  It  was  not  until  the  6th  of  April  that  Phipps 
brought  the  plaintiff's  check  to  the  agent  for  the  premium,  who 
then  took  it  The  next  morning  the  Teasel  was  burnt.  It  was 
also  proved  that  on  the  19th  of  March,  the  day  after  the  previous 
insurance  expired,  Phipps  applied  to  the  agent  of  the  Times  and 
Beacon  office  at  London,  to  insure  the  **  Forest  City  "  for  one  month, 
to  the  19th  of  April,  for  £1260.  That  company  declined  the  in- 
surance, and /the  premium  was  returned  to  Phipps,  who  stated 
that  the  plaintiff  was  informed  that  the  insurance  was  declined,  by 
a  letter  from  the  company  from  Montreal. 

The  learned  judge  >  left  it  to  the  jury  to  say  whether  Phipps 
fraudulently  withheld  from  the  defendants'  agent  the  information 
that  an  application  had  been  made  to  the  Times  and  Beacon  Com- 
pany to  insure  for  a  month,  and  whether  it  was  material  for  the 
defendants  to  have  had  that  information.  They  answered  that  the 
information  was  not  fraudulently  withheld,  and  that  it  was  not  ma- 
terial, &c.,  and  gave  a  verdict  for  plaintiff  for  £1294  16s. 

The  defendants  had  further  leave  to  move  to  reduce  the  verdict 
to  the  amount  of  the  mortgage  money,  if  the  Court  should  be  of 
opinion  that  the  plaintiff  could  only  recover  on  that  title. 

In  Michaelmas  Term,  OtUi  obtained  a  rule  nisi  for  a  nonsuit  on 
the  leave  reserved,  or  for  a  new  trial  on  the  law  and  evidence,  and 
for  surprise,  because  the  plaintiff,  after  closing  his  case,  was  al- 
lowed to  put  in  the  mortgage  as  proof  of  his  insurable  interest, 
after  opening  his  case  as  owner ;  or  to  reduce  the  verdict  to  the 
amount  of  the  mortgage  money  and  interest. 

EecU^y  Q.  C,  shewed  cause.  He  argued  that  the  28rd  section 
of  the  statute  8  Vic,  ch.  6,  applied  to  vessels,  although  not  regis- 
tered under  that  act.  The  enactment  is  that  when  any  transfer  of 
any  ship  or  vessel,  or  of  any  share  thereof,  shall  be  made  only  as 
a  security  for  the  payment  of  a  debt,  either  by  way  of  mortgage 
or  of  assignment  to  a  trustee,  for  the  purpose  of  selling  the  same 
for  the  payment  of  any  debt,  the  collector  of  the  port  where  the 
ship  or  vessel  is  registered,  shall,  in  the  entry  in  the  book  of  regit* 
try,  and  also  in  the  indorsement  on  the  certificate  of  ownership, 
in  manner  hereinbefore  directed,  state  and  express  that  such 
transfer  was  made  only  as  a  security  for  the  payment  of  a  debt, 
or  by  way  of  mortgage,  or  to  that  effect,  and  the  person  to  whom 
such  transfer  shall  be  made,  or  any  person  claiming  under  him  as 
a  mortgagee  or  a  trustee  only,  shall  not  by  reason  thereof  be 
deemed  to  be  the  owner  of  such  ship  or  vessel,  or  shares  thereof, 
nor  shall  the  person  making  such  transfer  be  deemed  by  reason 
thereof  to  have  ceased  to  be  an  owner  any  more  than  if  no  such 
transfer  had  been  made,  except  so  for  as  may  be  necessary  for  the 
purpose  of  rendering  the  ship,  vessel,  or  shares  so  transferred 
available,  by  sale,  for  the  payment  of  the  debt,  to  secure  which 
such  transfer  was  made.  And  the  argument  was,  that  notwith- 
standing the  mortgage,  Phipps  was.  under  this  enactment,  to  be 
treated  as  owner  of  &e  vessel,  and  therefore  his  interest  as  owner 
was  a  legal  interest,  saleable  under  the  fi.  fa.^  and  so  passed  to 
the  plaintiff.  As  to  the  alleged  fraudulent  concealments  by  Phipps, 
he  argued  that  the  reasons  of  the  Times  and  Beacon  Company  for 
not  renewing  the  insurance  were,  it  must  be  presumed,  contained 
in  the  letter  to  the  plaintiff  spoken  of,  and  it  was  not  shewn  that 
the  reason  given  was  not  that  they  would  not  insure  for  so  short  a 
period  as  one  month,  or  for  a  less  period  than  three  or  six  months, 
a  reason  for  no  re-insuranoe  by  them  which  had  been  communicated 
to  the  defendants  agent,  though  ho  swore  he  did  not  understand 
the  application  had  been  made  and  refused  on  that  ground,  but 
rather  put  it  as  if  he  understood  no  application  for  re-insurance 
on  that  ground  had  been  made.  He  argued  that  it  really  made  no 
difference  to  defendants  to  know  that  no  re-insuraaoe  had  been 
applied  for  because  of  this  determination  or  practice  of  the  Times 
and  Beacon  office,  or  that  having  been  applied  for  it  was  refused 


upon  that  ground.     There  was  nothing  to  shew  that  Phipps  had 
misrepresented  the  reasons  why  there  was  no  such  re-insurance. 

Oalt^  contra,  urged  that  the  28rd  sec.  of  the  8th  Vic.  was 
plainly  limited  to  vessels  registered  under  that  act,  a  construction 
which  he  contended  derived  force  firom  the  10th  sec.  of  the  20  Vic, 
ch.  8,  which  provided  that  the  latter  act  should  not  apply  to  mort- 
gages of  vessels  registered  under  the  8th  Vic,  and  therefore 
shewed  that  the  clause  permitting  the  sale  of  an  equity  of  redemp- 
tion of  a  mortgage  chattel  was  not  intended  to  apply  to  a  mortgage 
of  a  vessel  registered  under  the  8th  Vic,  but  that  it  would  apply 
where  such  vessel  was  not  registered,  in  which  case  the  mortgagor 
would  be  regarded  as  having  only  the  equity  of  redemption  and 
not  the  ownership,  subject  to  the  satisfaction  of  the  mortgage  by 
payment  of  the  debt  He  renewed,  but  did  not  strongly  press  the 
argument,  that  the  imperial  statute  17  and  18  Vic,  ch.  104,  virtu- 
ally repealed  the  provincial  statute  8  Vic.  He  referred  to  Abbott 
on  Shipping,  1,  2,  ch.  1,  s.  4;  Angell  on  Insurance,  as.  174  to  177. 

It  is  of  great  importance  to  the  defendants  that  the  title  of  the 
plaintiff  should  be  accurately  determined.  If  he  be  absolute 
owner,  then  he  may  have  a  right  to  the  full  amount  insured ;  but 
if  only  mortgagee,  the  def;(ndant8  have  a  right  to  enquire  how 
much  is  due  upon  the  mortgage. 

He  contended  that  if,  at  the  trial,  the  defendants  had  asked  to 
have  the  trial  put  off,  when  the  plaintiff  was  aUowed  to  amend  his 
case  after  dosing  it,  by  putting  in  the  mortgage,  it  must  have 
been  granted,  and  the  plaintiff  have  paid  the  costs,  as  a  condition 
of  the  indulgence  which  saved  htm  from  being  nonsuited,  and  that 
for  the  same  reason  a  new  trial  without  costs  should  be  granted 
now. 

He  urged,  also,  that  Phipps  had  absolutely  misrepresented  the  re- 
fusal of  the  Times  and  Beacon  Company.  For  he  never  said,  which 
turned  out  to  be  true,  that  the  agent  of  the  company  had  given 
him  a  receipt  for  a  month's  insurance,  which  the  company  itself 
rejected  and  annulled  as  soon  as  the  fact  became  known  at  the 
head  office  at  Montreal,  He  cited  Anderton  v.  Fitzgercdd^  17  Jur. 
996 ;  1  Amould,  s.  190,  et  teq. ;  Phillips  on  Insurance,  sec  89,  et 
teq. ;  Quebec  Fire  Assurance  Company  v.  8t,  Xouts,  7  M.  P.  Cu., 
286  ;  Mason  v.  Harvey,  22  Law  J.  N.  S.  Ex.  886. 

Dkapbb,  C.  J.,  ddivored  the  judgment  of  the  eonrt 

I  am  of  opinion  that  the  23rd  sec  of  8  Vie.,  oh.  6,  is  limited  to 
oases  in  which  .vessels  registered  under  that  act,  or  any  shares 
therein,  were  mortgaged,  and  that  it  extends  only  to  declare  that 
the  registered  owner,  notwithstanding  that  he  has  mortgaged  the 
vessel  to  secure  payment  of  a  debt  due  by  him,  shall  still  be  deemed 
the  owner.  ConsequenUy  as  the  steamer  **  Forest  City  "  was  not 
a  registered  vessel,  the  mortgage  ftrom  Phipps  paased  his  legal  in- 
terest in  her  to  the  plaintiff,  and  left  no  interest  in  him  on  the  10th 
of  June,  1 867,  which  was  on  that  day  saleable  under  a  >i  /a.  ;  that 
nothing  in  fact  passed  by  that  sale.  In  my  opinion,  therefore, 
the  defendants  were  entitled  to  have  prevailed  in  their  motion  for 
a  nonsuit  at  that  partioular  stage  of  the  trial. 

It  was  a  matter,  however,  in  the  discretion  of  the  learned  judge, 
to  give  the  plaintiffii  an  opportunity  of  curing  this  defect  by 
shewing  that  he  had,  at  the  time  this  insurance  was  effected,  an 
insurable  interest  under  the  mortgage  from  Phipps,  who  swears 
he  was  owner,  and  whose  right  to  mortgage  is  not  denied.  The 
terms  on  which  this  indulgence  should  be  granted  were  also  with 
the  learned  judge,  and  it  does  not  appear  tiiat  the  defendants  ob- 
jeeted  to  it  on  l^e  ground  that  it  "became  necessary  for  them  to 
produce  evidence  which  they  were  not  then  prepared  with.  It  is 
not  suggested  even  now  that  the  admission  of  evidence  shewing 
the  plaintiff's  interest  as  a  mortgagee,  has  rendered  it  necessary 
for  their  defence  to  give  further  evidence,  nor  that  they  had  further 
evidence  to  offer ;  they  went  on  with  their  defence,  calling  wit- 
nesses upon  another  branch  of  it,  a  branch  equally  applicable 
whatever  the  nature  of  the  plaintiff's  insurable  interest  was. 
Under  these  circumstances  it  does  not  appear  to  me  that  we  ought 
to  grant  a  new  trial  on  account  of  the  indulgence  granted,  or  any 
consequence  shewn  to  have  resulted  from  it. 

As  to  the  finding  of  the  jury  upon  the  matter  submitted  to  them, 
the  contest  of  the  defendants  wa^  that  a  material  fact  was  con- 
cealed from  them  by  Phipps,  acting  as  agent  for  the  plaintiff. 
This  fact  had  no  relation  to  the  vessel  herself,  or  anything  oon- 
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nected  with  b«r  situation  or  the  value  of  the  risk.  It  was,  that  an 
application  to  in^ute  her  for  a  month  had  beeu  made  to,  and  ac- 
cepted hy>  the  agent  of  the  Times  and  Beacon  Company,  which,  on 
being  reported  to  the  directors  in  Montreal,  bad  been  cancelled  and 
a  letter  on  the  subject  was  written  by  their  direction  to  the  plain- 
tiff. Phipps  did  not  communicate  the  fact  of  this  application,  but 
on  being  asked  by  defendants*  agent  why  he  had  not  re-insured 
with  the  Times  and  Deacon,  he  replied  to  the  effect,  because  they 
would  not  insure  for  so  short  a  time  as  one  month.  There  was 
nothing  proved  at  the  trial,  nor  is  there  any  thing  now  suggested, 
to  shew  that  the  refusal  arose  from  any  other  cause.  And  if  the 
oause  was  truly  represented  by  Phipps,  I  do  not  see  that  we  can 
hold  that  the  jury  wrongly  decided  the  question  submitted  to 
them,  whether  the  non- representation  was  oi  a  fact  material  to  be 
known,  and  whether  the  information  was  fraudulently  withheld. 
They  negatived  actual  fraud,  and  the  probable  influence  on  the 
mind  of  the  insurer  was  the  only  quiestion  that  could- arise.  It  is 
true  that  the  defendants'  agent  swore  that  if  he  had  known  he 
would  not  have  taken  the  risk  on  his  oWn  responsibility.  Possibly 
not,  and  yet  we  ought  not  to  forget  he  stands  by  the  result  in  a 
situation  naturally  affecting  him  with  a  desire  to  place  himself 
favourably  with  his  principals.  But  what  would  have  been  the 
probable  effect  on  the  principals,  if  they  had  known  that  there 
had  been  a  previous  insurance  with  the  Times  and  Beacon  Com- 
pany not  renewed,  and  the  fact  that  the  Times  and  Beacon  would 
not  insure  only  for  a  month  ?  Would  it  have  probably  made  any 
difference  that  they  refused  for  that  reason  on  being  applied  to,  or 
that  they  wero  not  applied  to  because  that  was  their  rule  ?  It  is 
not  shewn  whtn  the  defendants  agent  eommunioated  the  fact  of  the 
application,  and  his  accepting  it  subject  to  their  approval; 
whether  he  wrote  immediately  after  giving  the  receipt  on  the  1st 
of  April,  or  not  until  after  receiving  the  premium  on  the  6th. 
I  think  this  ground  al90  fails  to  justify  our  granting  a  new  trial. 

As  I  am  of  opinion  the  plaintiff's  right  to  recover  rests  on  his 
being  mortgagee  and  not  owner,  St  follows  that  he  should  recover 
only  the  amount  due  on  the  mortgage  with  interest. 

I  have  considered  the  provisions  of  the  imperial  statute  17  and 
18  Vic,  oh.  104,  but  I  do  not  find  that  they  touch  this  question, 
which  is  not  whether  the  **  Forest  City  "  bod  become  entiUed  to 
the  privileges  and  character  of  a  British  ship. 

Upon  the  argument  of  the  demurrer  to  the  replication,  it  ap- 
peond  from  the  statements  of  the  defendants'  counsel  that  the 
real  point  intended  to  be  raised  by  way  of  defence  was,  that  after 
the  action  was  brought,  the  defendants  had  called  upon  the  plain- 
tiff for  certain  information  which  they  were  entitied  to  demand 
under  the  terms  and  conditions  subject  to  which  this  insurance 
was  made,  and  that  the  plaintiff  had  not  given  them  such  informa- 
tiun ;  and  that  they  had  demorred  to  the  replication^  stating  that 
the  defendants  did  not  at  any  time,  before  the  commenoement  of 
the  suit,  require  the  plaintiff  to  do  as  in  the  plea  alleged.  My 
brother  Richards  drew  the  attention  of  the  defendants'  counsel  to 
the  117th  sec.  of  the  Common  Law  Prooedure  Act  of  1866,  which 
enacts  that  any  plea  which  does  not  state  whether  the  defence 
therein  set  up  arose  before  or  after  action,  shall  be  deemed  to  be 
a  plea  of  matter  arising  before  action.  We  did  not  give  judgment 
immediately  after  hearing  the  parties  on  the  demurrer,  and  when 
the  rule  fi»t  came  on  for  argument  on  the  following  day,  Mr.  Oalt 
applied  for  leave  to  withdraw  the  demurrer  and  amend,  and  that 
application  is  now  before  us  also.  No  affidavit  was  filed  for  the 
defendants,  explanatoiy  of  the  foots,  or  swearing  to  merits  in  the 
matter  of  the  third  plea.  By  the  recotd  we  perceive  that  the  writ 
of  summons  in  the  cause  was  sued  out  on  the  14th  of  May,  1868, 
and  it  for  this  pnipoie  we  are  at  liberty  to  look  at  the  eridenoe 
given  at  the  trial,  we  see  that  the  fire  took  place  on  the  6th  of 
April  preceding.  We  have  nothing  before  us  to  shew  that  the 
defendants  were  bound  by  the  terms  of  the  policy  to  poy  within 
any  fixed  period,  from  which  it  might  be  inferred  that  they  shouM 
within  that  period  demand  the  information  or  make  the  enquiries, 
on  the  result  of  which  it  might  depend  whether  they  would  dispute 
the  claim  or  no,  or  whether  it  was  a  matter  to  be  done  within  a 
reasonable  time.  The  declaration  was  apparently  filed  on  the  9th 
of  October ;  the  pleas  on  the  18th ;  the  replication  on  the  28rd ; 
the  demurrer  on  the  26th,  and  since  then  the  trial  has  taken 
place,  and  the  plaintiff  has  a  verdicts 


I  have  already  expressed  my  opinion  that  upon  the  matter 
appearing  at  the  trial,  the  plaintiff  was  entitled  to  recover  in 
respect  of  his  interest  as  mortgagee,  and  that  the  v^^iiot  should  be 
reduced  to  that  amount  and  interest ;  that  so  much  in  fact  of  the 
defendants'  rule  should  be  mode  absolute,  and  I  think,  also,  the 
defendants  should  not  be  put  to  the  costs  of  that  application. 

But  on  the  demurrer,  I  am  clear  the  plaintiff  is  entitled  to'judg* 
ment  And  I  do  not  see  how  we  cm  gfant  the  present  application 
to  amend.  We  feel  that  on  the  facts  brought  out  at  nmpritu,  the 
plaintiff  should  himself  be  entitied  to  recover  as  mortgagee,  and  no 
new  matter  is  now  before  us  to  lead  to  a  contrary  conelusien.  It 
is  not  sworn  that  the  plea,  if  altered  as  it  is  proposed  to  alter  it, 
would  then  be  true.  We  are  not  Informed,  in  the  only  way  in 
which  we  can  act  upon  the  information,  when  this  matter  of  de- 
fence arose,  or  whether  it  is  such  matter  of  defence  as  would  or 
would  not  come  within  the  118th  sec.  of  the  Common  Law  Proce- 
dure Act  of  1866,  as  arising  after  the  last  pleiading  ;  or  if  it  arose 
before  the  declaration  was  filed,  but  after  the  commencement  of 
the  suit,  why  was  it  pleaded  as  arising  before  action  brought  ?  In 
the  absence  of  any  new  matter,  and  considering  tiiat  the  applica- 
tion is  after  verdict,  and  no  merits  are  shewn,  I  do  not  see  how 
we  can  grant  leave  to  amend.  The  new  trial  was  moved  on 
grounds  wholly  independent  of  these  set  forth  in  this  plea,  and 
Uiough,  if  moveil  on  affidsTlt  of  such  fkots-,  and  coopled  with  a 
motion  to  amend,  both  might  have  beetf  granted  on  terms ;  such  is 
not  the  present  applicatioir,  and  to  the  plea  as  it  stands  on  the 
record,  the  replication  is,  I  think,  a  good  answer.  In  fact  the 
demurrer  was  given  up,  and  the  plaintiff  is  entitied  to  judgment 
on  it. 

Gait  then  pressed  strongly  that  he  might  hatre  leave  to  apply 
to  a  judge  at  chambers  for  leave  to  amend;  and  the  court  or- 
dered that  he  might  apply  within  fourteen  days,  and  if  no  leave 
granted,  plaintiff  to  have  judgment  on  the  demurrer ;  and  they 
directed  that  no  rale  disoharging  the  rule  for  a  new  trial  should 
issue  until  the  application  to  amend  hod  been  disposed  of,  pro- 
vided it  was  made  within  fourteen  days ;  and  if  it  were  granted, 
that  such  rule  should  not  issue  without  further  applieation  to  the 
Court. 


CHANCERY. 


(Eeportad  by  TaoxAfl  HoDoms,  Esq^  LL.B.,  BanlstaMit-Iaw.) 

(IS  BaNC) 

Jotoa  ▼.  Dtrrrr. 
Prindpdl  and  tMrfJb^^W/rtgagoT  tdUng  tuSjed  to  morlffage-^Bxriiet. 

Whora  a  porduMr  of  a  mortm^  estate  takee  the  same  ral^eet  to  hie  vendor's 
mortgage,  end  eella  to  anollunr  without  paying  off  mid  mortnge  hM  wuT be 
compelled  to  folfll  hia  vndertakfaag  to  do  bo.    Thua  A  belug  die  owner  in  &e 


aned  A  at  law  on  hit  coTenanl ;  whereupon  A  then  filed  a  bill  againat  G  and  D 

to  paj  off  the  mortgage.  .... 

Heldj  that  A  aa  surety  Ibr  C  had  a  right  to  call  upon  bim  to  pay  the  mortgage  to 

B,  and  alao  bis  ooata  of  the  action  at  Uw. 
Aid,  oteo,  that  D  was  a  proper  party  vhara  the  vendor  aoag^tia  enSoroe  his  lien 

on  the  land. 

(12th  May,  1869.) 
This  was  a  bill  filed  by  two  Joint  mortgagors  against  their  pur- 
chaser, Geo.  Duffy,  and  the  party  who  purchased  from  him  (Edward 
Duffy)  to  compel  the  payment  of  a  mortgage  created  by  the  plain- 
tiffs, and  which  George  Duffy  undertook  to  pay  as  the  balance  of 
the  purchase  money.  There  was  nothing  stated  in  the  deed  as  to 
George  Duffy  taking  the  property  subject  to  the  mortgage ;  but 
the  witness  to  the  deed  proved  that  such  was  the  agreement  and 
the  defendant  George  Duffy  admitted  it  by  his  answer.  The  mort- 
gagors being  sued  at  law  on  their  covenant  filed  their  bill  against 
both  parties. 

Hodgintf  for  the  plaintiffs,  moved  for  a  decree  that  the  defen- 
dants be  ordered  to  pay  off  the  mortgsge.  It  is  laid  down  (1 
Hilliard  on  Mortgages,  288)  that  in  cai^es  like  the  present,  the 
mortgagor  becomes  i%  surety  to  the  mortgagee  for  the  party  who 
buys  the  equity  of  redemption  subject  to  the  mortgage  debt.  The 
son  is  a  party  to  the  suit,  either  to  enforce  the  vendor's  Hen,  or 
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to  giTe  the  f«lh«r  a  remedy  over  •gainet  hiiB,  should  he  sot  haTe 
oootribated  his  share  of  the  debt  ia  the  parohase  money.  Let  t. 
Rw>k^  Mos.  818;  Bendy.  EngUuid^  1  Jar.  N.  8.,  918;  RoberU  r. 
Ree$,  6  U.  C.  Law  Jour.  41.  The  plaintiffs  are  also  entitled  to 
their  oosta  of  the  aotLon  at  law :  Jonu  r,  Brooke^  4  Taunt,  464 ; 
Stratum  ▼.  MatthiWi,  18  L.  J.,  Ex.  6 ;  Fitru  t.  WOUanu,  28  L. 
J.,  Ex.  822. 

O.  Morpky^  fat  defendant  <7«>rys  Dy^*  eontended  that  snoh 
defendant  was  not  UaMe,  and  that  Edward  Duffy  was  the  party 
who  should  pay,  ho  now  haying  the  property.  It  is  laid  down  in 
soTeral  cases  that  he  who  has  the  land  is  the  proper  party  to  dis- 
charge the  inenmbranees  thereon.  The  transfer  of  the  fee  must 
be  held  to  hawo  also  transferred  the  liability  to  pay  the  incum- 
brance. 

JBodffuut  in  reply.  The  contract  here  is  not  one  to  which  the 
rule  in  JSvdyn  t.  Hvelfta  2  P.,  Wms.  668,  i^iplies.  The  oontract 
is  one  which  affects  the  conscience  of  the  fikther,  and  the  equity 
of  it  is  not  transferred  to  the  eon,  except  as  before  stated. 

EsTsv,  Y.  C,  deliTered  the  judgment  of  the  Court  I  think  the 
transfer  of  the  propwty  to  Edward  Dujfy  makes  no  diiference  in 
regard  to  the  liabill^  of  Owrgt  to  discharge  tho  mortgage  accord- 
ing to  his  undertaking.  I  quite  agree  with  the  pr&iciples  laid 
down  in  Billiard  on  mortgages,  that  where  a  mortgagor  sells  sub- 
ject to  his  mortgage,  the  rule  in  regard  to  principal  and  surety 
applies,  and  the  mortgager  becomes  a  surety  to  the  mortgagee  for 
the  payment  of  the  mortgage  debt ;  and  he  may  apply  to  this 
Court  for  relief  in  case  his  purchaser  makes  default  The  defend- 
ant Edward  is,  I  think,  a  proper  party,  where  the  vendor  eeeks  to 
enforce  his  lien  against  the  land.  The  plaintiffs  are  entitled  to 
their  coets  at  law;  and  the  decree  will  therefore  be  that  the  de- 
fendants do  discharge  the  mortgages,  and  pay  the  costs  at  law  and 
of  this  suit,  and  in  defeult  a  sale  of  the  property.  I  may  remark^ 
that,  in  suits  like  the  present,  I  think  the  mortgagor  is  entitled  to 
something  more  than  mere  payment  of  the  mortgages ;  I  think  he 
is  entitled  to  have  them  discharged  from  the  regietry ;  and  as  he 
is  sued  at  law,  and  perhaps  a  judgment  entered  and  registered 
against  him,  it  is  only  proper  that  he  should  also  hare  a  release  or 
discharge  of  that  judgment,  and  ahro  satisfection  entered  up  in  the 
proper  form. 

Cawthki.  t.  MoQunta. 

Pradiii»-'li^widitm  agabuA  Mortgagor  after  Ihamjbrfortdotur*    Wkde. 

Aftmr  a  dttna  ftir  teeolorara^  if  the  aKwigator  la  poawiloa  ooeualti  wultm,  tho 
Ooort  will  ttOoln  him,  though  aa  i^juaeUon  mfty  not  hATe  Iwan  pvejad  fbr  In 
thoBUl. 

(27th  May,  1869.) 

This  was  an  ordinary  case  of  foredccure ;  and  it  appeared  that 
after  the  decree  the  defendant  was  committing  waste.  The  affida- 
Tit  showed  that  the  land  was  a  scanty  security. 

ffodffnUf  for  the  plaintiff,  moTod  for  an  injunction  restraining 
the  defendant  fhnn  catting  down  timber.  No  injunction  had  been 
prayed  for  in  the  bill ;  but  it  was  laid  down  hi  Wriyki  ▼.  Atl^tu, 
1  y.  ft  B.  814,  and  Goodman  r,  Km§,  8  Bear.  879,  that  a  mortga- 
gee was  entitled  to  such  relief  as  was  now  asked  for. 

EsTXH,  y.  C.  The  affidaiit  is  flatisfectoxy  as  to  the  scanty  secu- 
rity of  the  property,  and  according  to  the  rule  laid  down  by  Sir 
Jamet  Wifram,  a  mortgagee  is  entitled  to  a  security  of  one-third 
more  than  the  amount  of  his  mortgage.  The  cases  quoted  are 
authorities  that  the  injunction  may  issue  against  a  mortga^r 
committing  wasto  alter  a  decree  for  foredoenre,  and  the  injunction 
may  go  in  this  case ;  but  I  am  not  quite  satisfied  whether  an^in- 
jonction  would  be  granted  where  the  property  is  not  shown  to  be 
of  or  less  than  the  security  I  hare  referred  to. 

't     ,  ,     ■      ■    ii  . .     .  I        III     .igg 
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EX.  Jon.  18. 

Trb  Natioral  Guauaktebd  Makubi  Cokpant  t.  Donald. 

Parliaminiary  corporation — Their  right  to  an  §a§ement  no  longer 
rehired  by  them — Prescription. 

A  Canal  Company  incorporated  by  Act  of  Parliament,  in  order 


to  obtain  a  fall  of  water  to  be  used  for  purposee  connected  with 
their  canal,  erected  a  sluice  and  eo  dammed  up  the  waters  of  the 
riTcr  C,  on  which  the  defendant's  mill  was  situate.  Subsequently 
the  canal  company  was  couTcrted  into  a  railway  company,  and  the 
fall  of  water  was  no  longer  required.  The  defendant,  whoee  mill 
was  iniured  by  the  water  being  dammed  up,  thereupon  made  a 
cut  and  let  off  the  water. 

EM,  in  an  action  against  him  by  plaintiih,  the  lessees  of  the 
railway  company  fer  eo  doing,  that  the  canal  having  ceased  to 
exist,  the  easement  claimed  with  ren>eet  to  the  river  C.  had  ceased 
with  it 

Heid,  also,  per  PoUock,  C.  B.,  and  Channell,  B.,  and  Sembleper 
Martin,  &,  that  the  Preecription  Act  does  not  apply  to  a  parlia- 
mentary corporation  exeroieing  such  a  right  as  this. 

It  was  contended  for  the  plaintiff^,  that  the  right  to  dam  up  the 
water  conferred  on  the  canal  company,  was  transferred  to  the 
railway  company,  who  might  therefore  grant  it  to  the  plaintiffs. 

PoLLOOX,  C.B.^A  parliamentary  eorporation  exists  only  for  the 
purposes  of  the  Act  of  Parliament  whidi  created  it.  The  plaintaffii 
exist  only  ae  a  railway  company,  and  therefore  can  have  no  right 
to  take  water  from  a  river,  which  right  was  granted  for  tiie  pur- 
poses of  canai  navigation  only.  It  wae  said  that  there  had  been  an 
uninterrupted  enjoyment  of  this  right  by  the  canal  company  for 
more  than  twenty  years,  and  therefore  it  has  become  indefeanble, 
by  reason  of  the  provisions  in  the  Prescription  Act  8  and  4,  W.  4, 
cap.  71.  But  I  am  of  opinion,  that  the  Act  does  not  apply  to  such 
acase  as  tiiis.  A  prescription  under  that  act  stands  in  the  place  of 
a  grant,  but  a  railway  company  could  not  Uke  by  grant,  the 
power  the  plaintiffs  havu  here  assumed  to  MMrwse. 


EX. 


16. 


HaBSOV  T.  HaSKSTK. 

Uee  and  ooeupation — Eoideneefor  the  Jury. 

It  is  some  evidence  to  go  to  the  jury  In  support  of  a  count  for 
use  and  occupation,  that  a  fixed  payment  has  been  made  for  many 
years  in  respect  of  the  land  in  question,  by  the  defendant  to  the 
plaintiff ;  the  defendant  absteining  from  all  explanation  of  the 
origin  or  grounds  of  that  payment  which  it  seemed  he  was  aUe  to 
give. 

Q.  B.  BnouTA  V.  Smith,  Jan.  IS. 

CfonoioUon  under  4  j-  6  ITia.  IV.  e.  66,  m.  H.^-^Emdenee  t^eeUmg 

beer. 

Upon  Information  fer  unlawftilly  selling  beer  under  4  ft  6  Wm. 
ly.,  c.  86,  s.  17,  it  was  proved  that  the  appellattf  s  wife  had  actu- 
ally supplied  the  beer  to  three  persons  who  had  asked  the  appell- 
ant for  boor  and  to  which  he  had  said  iriillst  pointing  to  lus  wife, 
<  you  must  ask  her.' 
ffeldf  that  upon  this  evidence  the  conviction  was  rig^t 
In  this  case  there  vras  an  appeal  aglnlst  the  decision  of  JusHceo. 
It  was  argued  that  if  the  wife  aoted  as  agent  for  her  husband  they 
both  ought  to  have  been  eummoned  and  convicted  together.  How- 
ever the  court  gave  judgment  for  the  respondent. 


Q.B. 


Flxtobke  t. 
LunaUo — Eaiee 


Jan.  18. 


A  plea  of  justification  to  an  action  for  febe  issprleonment,  that 
the  plaintiff  had  conducted  himsrif  as  a  person  of  unsound  mind, 
and  incapable  of  taking  care  of  himself,  and  that  the  medical  cer> 
tiftoate  required  by  8  and  9  yic,  cap.  100,  had  been  obtained,  and 
that  defendant  had  reasonable  grounds  for  believing  him  to  be  of 


ffeid,  bad  on  demurrer.  In  support  of  the  demurrer  It  Is  said 
the  plea  is  bad  for  not  allei^g  in  terms,  that  tho  plaintiff  was  a 
Innatie. 

The  Court  per  Lobd  CAMPnBLL,  C.  J.,  We  think  tiio  plea  is 
clearly  bad.  At  Common  Law,  only  persons  who  are  actually  of 
unsound  mind,  and  whom  it  would  be  dangerous  to  leave  at  large, 
can  be  restrained  of  their  liberty.  Mr.  Bovill  has  gravely  argued, 
that  persons  who  eham  madness  may  be  shut  up  In  lunatic  aay- 
Inms.    It  would  be  most  dangerous  to  the  liberty  of  the  suliiect 


1869.] 
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U  tkU  Wicre  80.  T]ier»  are  many  eecmtric  persoM,  *b  v6  know 
fron  ca0«9  of  oontaitod  wiUfl,  vlio  *ro  not  bjr  anjr  qmiw  to  be 
Uroated  «■  laoatios. 


Q.B.  Ex  PABTB  Bkadvobd.  ./an.  17. 

I  Attorney — Service  of  articles  by  B,A. — 6  ^  7  Fic,  c.  78,  «.  7. 

A  person  who  takes  a  degree  of  B.A.,  after  the  oommencemen^ 
of  his  serrice  as  an  artioled  oleik  to  an  attorney,  cannot  aTail  him- 
self of  see.  7,  of  6  and  7  Vio  ,  cap.  73,  so  as  to  be  capable  of  being 
admitted  as  an  attorney,  npon  having  serred  a  clerkship  of  three 
years.  The  act  provides  for  those  who  riiall,  within  fonr  years 
after  taking  any  degree  mentioned,  be  bownd  by  conlraot  in  writ- 
ting  and  serve  as  clerk  to  a  praotiaiag  attorney  for  three  years. 

h(m»  CauPBKLi^  O.  J.,  said  he  ahonld  have  gnat  plMieore  in 
granting  a  rale  calling  on  the  examiners  to  ejtaoine  the  applieant, 
with  ^  view  to  hie  being  «dmiUed  %n  attorneyt  if  he  eoald ;  but 
did  »oi  think  that  Uia  case  wm  brongbt  witkia  Hm  etatnta. 

In  moving  for  tbe  role  it  was  oontondMl«  that  the  iatontioB  of 
the  statnto  wa«»  that  tbe  ^rticlea  should  bo  entered  into  vtthin  a 
reasonable  time  of  taking  tho  degraot  w)d  whothef  before  or  after 
tbe  event,  is  iounatorial. 

However,  the  Court  tbenghi  otberwue. 


Q.B.  Bltth  ▼.  liAVONa.  /on.  20* 

AgremAtni  to  r^tf — Sm^fin^  prociedmgM  wid$r  «.  11  of  the  C-  L.  P* 

Aei,  1864. 

These  ie  no  power  under  the  above  etatnte,  to  stay  preeeedUige 
in  an  action,  nnlees  the  agceameni  te  refer  to  aibitvation  ie  con- 
tained in  the  instrument  upon  whiek  tiie  action  is  bresghi. 

The  aetion  was  brought  for  certain  alleged  breeebee  of  a  ehertoxw 
party,  which  eontained  no  agreement  to  reCsr  eertaia  disputes 
arising  out  of  it,  to  arbitration,  but  after  the  charter-party  was 
entered  into,  and  before  action  was  brought,  an  agreement  to  refer 
certain  differences  which  bad  aiisen  was  made  in  writing  by  the 
parties. 

IiOBD  GAMresix,  G.  jr.,*-The  agreement  to  relbr  in  order  to 
confer  upon  ns  this  juriadiction,  mnat  have  been  eontained  in  the 
instrument  itself  out  of  which  the  dispute  eriaeei  and  OB  whiek  the 
ftotign  is  brought. 

Q*  B.  Jaobmmi  AMD  AVOTHBs  T.  FeexpA.  /en.  91. 

J4f*  f9lkif — Ejsioiptiom  im  comdition, 

A  lift  policy  eontained  a  condition  that  the  policy  would  be 
void  if  the  life  assured  4&ed  by  saleide  but  if  any  third  party  had 
acquired  a  hmafid/t  interest  tkcNin  \j  aasignnent  or  ^  legal  or 
a«|iiitalde  lien  for  a  valaaUe  eonaideratien  or  as  aeenriiy  for  money, 
tke  poUey  to  the  esftent  of  enek  faiteraefc  waa  to  be  valid. 

AM,  that  an  assignmeni  by  the  epemtion  of  tke  bankmpAqr 
Ifw  VM  net  wiAkin  tke  eveep tien. 


0.  G.  B.  BeoiRA  T.  Ronxaov.  Jan,  22. 

False  preteneu — Doys  not  ehattels^7  ^  8  Oeo,  /F.,  eK  29,  see,  63 

Dogs  not  being  flie  subject  of  larceny  at  Gommon  Law  are  not 
ehattela  within  7  ft  8  Geo.  lY.  oh.  29, 


G,P, 


Jen.  19. 


HAzanD  V.  HoDoia. 
Chods  sold  and  deUvered-^Ddivery, 

The  defendant  in  London  buys  of  flie  plaintiff  a  ship  whiob  the 
plaintiff  builds  beyond  seas.  The  defendant  writea  to  the  plain- 
tiff ordering  him  to  provide  a  captain  and  crew  to  load  the  veaael 
and  to  insure  her.  The  plaintiff  carries  out  the  order  and  the 
captain  and  crew  sail  in  the  veaael*  which  ia  loat  on  the  voyage. 
The  plaintiff  may  recover  the  price  of  tke  veaael  under  a  eonnt  for 
goods  aeld  and  delivered. 


Q.  B.  Lorrr  tjun  orasne  v.  DaiiHia.  Jan,  21. 

Landlord  and  ttnant — Inturatus  ayainstfire  by  landlord. 
Where  a  landlord  faianrea  premiaee  with  tke  knowledge  of  tke 


tenant  and  doea  not  expend  the  money  in  rebuilding  wkicfa  he  kaa 
received  from  tke  inauzance  company  in  reapeot  of  ike  deatmetion 
of  the  premises,  the  tenant  is  nevertheless  UaUe  ie  pay  rent  for 
the  destroyed  premiaea. 


Jan.  28. 
undw  % 


G.  ?.  Taonpaoii  v.  pABian. 

Interlocutory  eosts-^^Set  og^EfeU  of  iakmg  w 

Co.  So. 

The  plaintiff  having  obteined  Judgment  in  two  aetiena  iaaued 
write  of  ca.  sa,  and  arreated  the  defendant  upon  one  and  lodged  a 
detainer  upon  the  other.  The  write  being  informal,  application 
waa  made  by  the  defendant  for  hie  diaedterge  and  a  croaa  applioa* 
tion  was  made  by  the  plaintiff  to  amend  the  proceedinga.  This 
was  accordingly  ordered  to  be  done,  wiUi  a  direction  that  the 
plaintiff  should  pay  to  the  defendant  the  coste  of  the  two  applica- 
tions.   The  defendant  remised  in  custody. 

Jfeld,  that  these  were  interlocutory  coste  which  the  plaintiff  waa 
not  bound  to  pay  to  the  defendant,  but  which  the  Gourt  might  by 
virtue  of  ito  equitable  Juriadiction  to  prevent  ite  proceaa  being 
abuaed,  order  to  be  set  off  against  the  judgment,  notwithstanding 
that  the  defendant  had  been  token  in  execution. 

The  mere  taking  in  execution  of  a  debtor  doea  not  extinguish 
tke  debt,  and  tke  expreedons  to  that  effect  in  the  Judgment  in 
Beard  r,  McCarthy,  9  Dowl.  186,  cannot  be  supported. 

The  power  of  the  Gourt  to  order  a  set  off  against  a  Judgment 
debt  for  which  the  debtor  is  in  execution  only  extends  to  matters 
arising  out  of  the  same  suit  as  that  in  which  the  Judgment  waa 
obteined. 

Simpson  v,  MmUeyt  1  M.  and  8.  696,  and  Fsaeoek  v.  Jefery  I 
Twnt,  426,  and  overruled  by  Taylor  v.  Waters,  6  M.  and  8.  lOi. 


CO,  R. 


BneiRA  ▼.  FLVTcman. 


Jan,  22. 


JSape — Oirl  qf  imbeeite  mind — Without  consent  "  Agamsl  the  wilF* 
—18  Edward  1,  WestnUnster,  2  ee^,  84. 

The  prisoner  forcibly  had  carnal  knowledge  of  a  girl,  thirteen 
years  of  agc^  who,  from  defect  of  understanding,  was  incapable  of 
giving  concent  or  exercising  any  Judgment  in  tke  matter. 

Mdd,  that  he  was  guilty  of  rape,  and  that  U  waa  anfficianft  in 
auoh  a  eaae  to  prove  that  the  act  waa  done  without  ^  giri'a  con* 
aenty  though  not  against  her  will. 


G.  F.  BAi.roim  anp  oTBXBa  v.  EniiKaT.       Jan.  24,  26. 

JoinP'Sloek  cowtp^ny^Powsr  of  dirootors  to  drmt  Mis  of  uehanys. 

The  A  company,  npon  which  the  plalntifla  had  a  claim  in  re- 
apeot of  a  policy  issued  by  tlMm,  attempted  te  anmlgamate  with 
the  B  company.  The  directors  of  the  B  company  draw  a  bill  of 
excbangeand  gave  it  to  the  plaintiik  in  Mquidatienef  their  claim. 
The  — »^g*»>^*8<>i»  turned  out  to  be  indfootuaL 

JTeM,  thai  the  direetore  had  no  power  under  the  deed  ef  settle 
ment  to  draw  euch  a  bill,  and  thai  it  was  no  anawer  that  tiie  plaw- 
tilb  did  net  know  that  they  kad  no  each  anthority,  for  ttiey  mnat 
be  taken  to  know  the  centente  of  the  deed  of  acttlement. 


G.G.  E. 


GHANGERT. 


BaoiHA  T.  Damua  Gnnuioraan. 


Ifoo,  22. 


Larceny — I^ncRny  lost  property — Felonious  inisnt  to  appropriate  at 

<MM  offhdmy — JHreeHon  to  Jury. 

In  order  to  convict  the  Under  of  lost  property  of  larceny,  it  is 
essential  that  there  should  be  evidence  of  a  felonious  intention  to 
appropriate  the  property  at  the  time  of  finding,  and  evidence  of  a 
subsequent  intent  is  insulfioient.  Upon  the  trial  of  the  finder  of 
a  purse  for  larceny,  the  Jury  were  directed  that  a  felonious  intent 
was  neceaaary  in  every  larceny,  but  that  it  might  be  inforred  from 
Bubaequent  aa  well  aa  immediate  acte,  and  that  if  thty  were  aatia- 
fied  tliat  the  priaoner  heard  the  landlady  of  a  pnUie  houae,  where 
he  anbaequentiy  went»~  apeaking  of  the  leea  and  then  did  not  take 
to  nwknieatitntian,  they  mt|^t  infer  foloniona  intantien. 
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HHd,  that  the  direetion  wm  wrong,  m  it  was  ealoalated  to  mia- 
lead  the  jarjr  to  Huppoee  that  a  feloaiona  intent  sabsequent  to  the 
finding  was  sufficient. 

[In  this  oase  it  was  submitted,  that  the  nature  of  the  property 
was  suoh  that  the  finder  oould  not  do  otherwise  than  beli^To  that 
the  owner  might  be  found.  And  that  having  oonyerted  it  to  his 
own  use  under  these  oircumstances,  it  might  be  inferred  that  it 
was  his  intention  to  do  so  at  the  time  of  finding. 

The  inferenoe  was  disallowed  on  considering  all  the  oonooml- 
taats  of  the  case  bj  Pollock,  C.  B.] 


V.  C.  W. 


Grostbnor  t.  Gbbiit. 


Dee  IS, 


Vendor  and  Purehater — Purekase  of  Lease — Notice — Spec\fU 

performance* 

Leasehold  property  was  put  up  for  sale  without  anj  statements 
in  the  condition  of  sale  or  otherwise  as  to  the  nature  of  the  cove- 
nants contained  in  tlie  leaee.  The  lease  contained  a  eoTenant 
againrt  earrjing  on  certain  specified  trades  er  any  other  noisome 
or  offenaiTe  trades. 

Heldt  that  the  purchaser  was  bound  and  must  be  taken  to  have 
informed  himself  of  the  contents  of  the  lease,  and  that  he  was  not 
entitled  to  compensation  or  to  be  discharged  from  the  contract  bj 
reason  of  the  covenant  against  trade. 


L.  J.  Rawuhs  t.  Wickbak.      DeelZ,  li,  16, 16. 

WlOKBAM   T.    BaILKT. 

Fraud — Miarepreeentation — Seientia — Opportunity  of  aeeertaining  the 
truth — Setting  aeide  contract — Partnerthip — doubte  remedjf  at  law 

and  in  equity. 

B  and  W  were  partners  in  a  Bank.  B  being  the  managing  part* 
ner  and  W  not  interfering  or  knowing  anything  of  the  state  of  the 
business.  They  negotiated  with  the  plaintiff  to  take  him  into  the 
partnership,  and  during  the  negotiation  W  showed  the  plaintiff  a 
written  statement  of  the  debts  and  credits  of  the  bank,  from  which 
it  appeared  that  the  bank  was  solvent  This  statement  was  false 
to  the  extent  of  several  thousand  pounds,  the  bank  really  being  in- 
solvent, but  W  was  ignorant  of  the  fhtud,  the  plaintiff  joined  the 
firm  and  remidned  in  it  for  four  years,  during  which  time  he  never 
examined  tiie  books  or  discovered  the  fraud.  At  length  the  busi- 
ness was  sold  and  the  fraud  detected.  The  plaintiff  brought  an 
action  at  law  ag^nst  B  (W  being  dead)  upon  the  tnxid  and  reoov* 
ered  damages,  B  became  insolvent  and  the  plaintiff  then  filed  a  bill 
against  B  and  the  representatives  of  W  to  set  aside  the  contract  fbr 
partnership,  and  to  make  W*s  estate  liable  to  iadomnify  the  jdain- 
tiff  against  the  claims  of  the  oreditora. 

Held,  that  the  plaintUT  was  entitled  to  the  relief  prayed.  If  on 
the  treaty  for  a  contract  a  party  makes  a  rapresenution  as  to  a 
fact  of  which  he  knows  nothing  and  the  representation  turns  o«( 
to  be  fklse,  he  is  equally  liable  as  if  he  knew  it  to  be  false. 

If,  upon  the  treaty  for  a  oontraot,  a  party  makes  a  Mse  repre- 
sentation as  to  part  of  the  matter  of  snoh  a  natore  as  to  induce  the 
other  party  to  enter  into  the  contract,  the  Court  will  not  rectify 
the  contract  pro  tanto  but  will  set  it  aside  altogether. 

The  fact  that  the  plaintiff  never  attended  to  the  business  or  ex- 
amined the  books  and  so  remained  in  ignorance  of  the  f^nd  did 
not  bar  his  rights,  it  not  being  his  duty  as  between  himself  and  bis 
CO -partners  to  do  so :  and  there  being  no  suggestion  that  they  had 
complained  of  his  inattention  to  the  business  or  that  the  bank  had 
suffered  from  his  negligence. 

The  fact  of  the  plaintiff  having  brought  an  action  against  the 
surviving  partner  did  not  prevent  him  proceeding  in  equity  against 
the  estate  of  the  deceased  partner. 


Y.  G.  K.  PoTTU  T.   Paekt.  Jan.  15. 

Spedfc  performance — Covenan^^Peneee — Highway, 

When  in  a  suit  for  specific  performance  it  appears  that  a  coven- 
ant has  been  entered  into  by  a  former  purehaser  of  the  property 
fbr  himself,  his  appointees,  heirs,  and  assigns  (to  the  interest  that 
It  should  run  with  the  land),  witk  the  owners  and  ooeupiers  for  the 


time  being  of  certain  adjoining  lands,  at  all  times  thereafter,  at 
his  and  their  expense,  to  make  and  maintain  the  boundary  fences 
between  the  lands  and  abutting  on  a  road  (afterwards  m«de),  the 
question  of  the  obligation  being  binding  on  a  future  purehaser,  is 
too  doubtful  to  admit  of  the  title  being  forced  upon  him. 

Setnble^  there  is  no  general  law  imposing  the  obligation  on  the 
owner  or  occupier  of  lands  abutting  on  a  public  road  to  keep  up 
the  fence. 

V.  C.  W.  Dee.  2,  Jan.  13. 

Tatlob  v.  Gebat  Indian  Peninsula  Railway  Compabt. 

Vendor  and  Purchasers-Transfer  of  choree  in  blamh    Agenqf-^ 

Draud. 

A  who  was  a  holder  of  £20  and  £2  shares  in  a  railway  company 
instructed  B  his  broker  to  sell  sixty  of  his  £2  shares.  B  brought 
to  A  for  his  signature  two  deedaij^  transfer,*  the  aumbers  and  par- 
ticulars of  the  shares,  and  the  name  of  the  transferee  in  which  were 
left  in  blank.  The  transfer  deeds  wliich  bbre  a  stamp  sufficient  to 
pass  sixty  £20  shares  were  signed  in  this  sute  by  A  in  the  belief 
that  his  £2  shares  would  he  thereby  transferred. 

B  fhiudulently  offered  for  sale  upon  the  stock  Exchange  A*8  £20 
shares  which  were  purchased  by  0  at  the  market  price.  The  cer- 
tificates and  the  blank  transfer  deeds  were  handed  to  G  who  sub- 
sequently filled  in  the  number  of  the  shares  and  the  name  of  the 
transfcrree. 

ffeld^  that  notwithstanding  the  negligence  of  A  in  signing  the 
transfer  deeds  in  blank,  and  in  not  taking  notice  of  the  stamp  upon 
them,  0  who  had  taken  an  instrument  on  the  face  of  it  paestng  no 
interest  and  void  in  law  was  not  entitiad  to  rely  on  his  purchase 
which  was  accordingly  set  assde,  the  court  refusing  to  reoognise  an 
alleged  custom  between  brokers  and  jobbers  of  accepting  blank 
transfers  in  shares  for  the  pnrpoea  of  avoiding  the  stamp. 


REVIEW. 

Tbb  Atlas  ;  A  weekly  Family  Jonmal  devoted  to  News, 
Choice  Literature,  Entertainment,  Improvement  nnd  Pro- 
greeo.    Hamilton,  C.  W. 

We  have  reoeived  the  first  namber  of  this  tery  neat  and 

Eromising  Journal.  It  is  desifned  to  supply  a  void  which 
as  hitherto  existed  in  Canadian  Literature, — a  Canadian 
family  papwr.  If  well  eonduoted,  both  as  to  aeleotiona  and 
original  articles,  the  people  of  this  Province  wiU,  we  are  sore, 
be  too  glad  to  patronise  this  home  prodnotion. 
^  Up  to  thSs  time,  we  have  observed  with  regret  the  growing 
oiroolation  in  this  Province  of  Amerioan  trash  dressed  np  to 
represent  general  literature.  We  have  no  confidence  in  suoh 
litemtnre.  Often  do  we  find  that  in  them  the  little  wheat 
which  one  gathers  is  all  but  smothered  with  briars  and  tbems. 
We  weloome  the  Hamilton  AUat^  and  hope  that  notwith- 
standinf^  the  hardness  of  the  times  the  oljeot  of  the  projectors 
will  be  fully  and  effeotaally  attained. 


APPOINTMENTS  TO  OFFIOE  A.C. 


COBONSRfl. 

JAMBS  SMITH.  ■wiali^lLP,AMOclst»Ooron<r,Owmty  of  gwrt.    (GmtttS, 
May  16th,  1850.)  ^  * 

JAMHS  MILLBR.  Ssqalm.  M.  D,  AmndAto  Omomr  fat  th«  Oouatjr  of  Koit- 
(QAwtted,  May  21it,  ISM.) 

NOTARIBS  PUBUa 

JOHN  THOMPSON  HUGOARD,  of  Straford,  V^vh%  to  be  a  Notaxy  Pnblie  ia 
Uppar  Ownftilai 

JOeEPH  RTBRSON  BOSTWICK,  of  Port  Stanley,  Enaire,  to  ba  a  Notaxy  PnbUa 
in  Uppar  OanadaMOaaattad,  Maf  Mth.  ISM.) 

^\y^J^  BON  ALD0ON  H0LMB8,  of  London.  Baqvlra.  Attornajr  at  I^w,  t»  ba  a 
Notaiy  Pnblio  te  Uppar  OaaaA.— (Oaaattad  Maj  28cli  1859. 

TO    CORRESPONDENTS, 

Ln^Under  "  DiTliiion  Ooarta." 

A  Law  BniBBRTr-Too  lata  ftrlnitrtloDiathli  Basilar. 


1859.] 
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DIARY    FOR    JULY. 


1.  Frtd«7 

8.  SUNDAY... 

9.  SatorJav.... 
10.  BUMDAT... 

14.  Ihomdaj... 

16b  flatardAT... 
17.  SUNDAY... 
21.  SUNDAY... 

29.  Frldaj...... 

8L  8IT2n>AY... 


f  Trinity  College,  Eaator  Term  enda.    Long  Vacation  commancM. 

( Last  d«y  ftir  Omintj  OotmcUa  floallj  to  reviae  AaaMaiMat  RoUa 
2Md  Sunftay  after  Trinity. 

OomtjCjurtTermbcgliii.    BalraiidDoTliMflitClaiieoBaMBca. 
Ooonty  Ounrt  tana  ends. 
8nl  AtMEoy  ^fUr  fVMiljr. 

f  Last  daj  for  Jodgoa  of  Ooonty  Ooorta  to  make  ratnm  of  appeals 

I     Ihm  Assessment. 
Heir  and  Devlsve  Sittings  end. 
UK  SmuUtp  after  TrhtUg, 
Uh  Sttncta^  after  TrwUbi, 

f  Uat  day  for  darks  or  Oonntlsi  to  osrtlty  Oonoty  rata  to  Xn> 

I     nidDalities  in  Ooonties. 
OA  Amdoy  afkr  TrMt^, 


TO  OOKRBSPONDBNTS-AelaKjMve. 


IMPOBTAKT  BUSINESS  NOTICE. 

ArssntlMfaMiiile  As  i>iDf»^ieforY^tMiJbiinMlar«fiwiieiMtof«iMa»5erl^f 
aOoiirjMU<<iiieaoooiisif«Aave6e#«ji(aeedAiM«Aaiid«o/  Muxrt,  F^ttUm  dk  Ardagilu 
.iitonwys,  Airrie^  fur  ooUeetfon;  otid  Mot  ondr  a  prvjnpC  rrimilCatMs  (o  IAcm  leOI 

SOMCOCte. 

iliv isitA^rMf  rdueCanae Ma< Os  Anoprfirfers  ftow odlopCei fMi  course;  \nA 0k^ 
Amc  ftem  ooMjMtfetf  fo  do  so  te  order  to  eno^  lAsm  to  sieeC  Metr  oirrenl  eapoisei, 
WMicn  are  Mvy  Aesify. 

Nam  thai  Me  tuc/kteesff  qftheJimrmtHt$oaemratt]f  admittad,  U  would  naibt  urn- 
rmMmtaUt  to  eipeoC  Mot  Me  Profuriom  and  Oficen  ^  Me  OimrU  wnfA  aceard  U  a 
UUral  n^porit  iiuUad  i^aUowbig  thmadpu  to  be  s«erf  for  their  "  ^ — '-^ — 


ffifr^  Spp^r  toato  fata  Ifiuxttal 

JULY,    1859. 


EQUITABLE  JURISD1CTI0N.--THE  DIVISION  COURXa 

There  is  a  pmnt  of  considerable  importance  npon  which 
great  dlTersitj  of  ofnniony  and,  what  to  the  piiblb  is  mach 
worse,  great  diTcrsity  of  decbions  appear  to  prevail  amongst 
the  Judges  of  the  local  Oonrts,  between  whom  the  whole 
territorial  inhabited  snrfiice  of  Upper  Canada  is  divided. 
We  mean  as  to  whether  the  Division  Coort  Jndge  has  or 
has  not  equity  jurisdiction — some  Judges  holding  that 
they  have,  others  that  they  have  not. 

Before  entericg  upon  this  subject,  we  may  be  indulged 
perhaps  with  one  prdtminaiy  remark,  viz  :  that  one  of  the 
worst  fiinlts  of  any  system  of  jurisprudence— and  a  fault 
which  eveiy  Judge  and  person  entrusted  with-the-adininis- 
tration  of  justice,  should  strain  eveiy  nerve  to  counteract — 
is  the  want  of  universally  applying  comprehensive  and 
certain  rules,  capable  of  producing  under  the  same  state  of 
facts  the  same  result  in  every  instance.  For  it  is  apparent, 
whatever  the  rules  maybe,  if  only  they  be  capable  of  being 
clearly  understood  and  invariably  followed ;  that  people  can 
calculate  with  certainty  how  they  ought  to  act  under  any 
state  of  known  &ct8,  and  so  justice  will  in  the  end  be 
attained  and  the  business  of  the  country  be  harmoniously 
conducted  within  those  rules,  which  it  is  known  must  not 
be  contravened.  On  the  other  hand,  if  the  rules  of  decision 
are  uncertain,  no  one  can  tell  how  he  ought  to  shape  his 
oourae;  eveiything  is  left  to  accident,  and  there  is  no  undis- 
puted rule  of  right  (or  in  other  words  of  law)  to  measure 
the  act  by,  and  so  prove  how  it  ought  to  be  decided. 


Under  9uch  eircumstancesj  no  matter  what  the  business 
capacity  or  habits  of  the  people  may  naturally  be,  it  is 
impossible  for  them  to  have  their  affairs  in  any  other  con- 
dition than  that  of  confusion  and  uncertainty,  owing  to 
there  being  no  superior  r^ulatiog  power  to  appeal  to,  and 
no  means  of  intercommunication  amongst  the  several  local 
Judges  whereby  they  could  exchange  their  ideas  or  com- 
municate their  experience  on  the  numerous  cases  coming 
before  them.  This  want  or  uncertainty  until  lately  was 
unavoidable. 

The  Law  Journal^  however,  gives  a  veiy  siipple  and  inex- 
pensive way  of  obtaining  that  much  to  be  desired  universal 
rule  of  decision ;  and  it  is  to  be  hoped  that  the  several 
Division  Court  Judges  will  willingly  avail  themselves  of  it 
as  a  means  of  intereommunication,  leading  to  the  adoption 
of  some  general  rule  on  the  point  alluded  to.  If  such  be 
done  it  will  much  weaken  the  effect  of  the  sneers  at  their 
expense,  for  we  have  often  heard  it  said  that  <*  in  most 
Division  Courts  a  knowledge  of  law  is  useless,  as  hardly 
any  two  Judges  adopt  the  same  rules  of  decision,  or  even 
themselves  decide  twice  the  same  way  on  the  same  state  of 
&cts.'' 

Doubtless,  there  is  much  exag^ration  in  this,  but  that 
the  remark  is  not  altogether  groundless  as  applied  to  some 
localities,  the  information  in  our  possession  compels  us  to 
admit. 

With  the  purpose  then,  partly  of  directing  attention  to 
the  existing  evil  and  partly  to  aid  in  removing  it,  we  sub- 
mit the  following  observations  which  our  experience  in  the 
working  of  some  of  the  Division  Courts  leads  us  to  believe, 
open  the  way  to  a  solution  of  the  difficulty.  At  all  events, 
administration  on  the  principles  we  are  about  to  mention* 
has  been  attended  with  the  happy  results  of  uniformity  of 
decisions  on  intelligible  grounds. 

The  Division  Court  Act,  as  extended  b^  16  Yic,  ch. 
177,  empowers  "  The  Judge  of  every  Division  Court/'  to 
hold  plea  of  all  <'  claims  and*  demands  whatsoever  of  debt 
account,  breach  of  contract,  cpvenanj^,  or  money  demand, 
whether  payable  in  money  or  otherwise,'^  and  ''  all  personal 
actions,"  with  the  exceptions,  and  to  the  amounts,  men- 
tioned in  these  enactments.  It  is  provided  also  by  the 
statute,  that  when  deciding  on  such  matters,  the  Judge 
''  shall  hear  and  determine  the  same,  in  a  aummi^iy  way, 
and  shall  have  power  to  make  such  orders,  judgments,  and 
decrees  thereupon,  as  shall  appear  to  him  to  be  just  and 
agreeable,  to  equitt/  and  good  conscience**  Now  to  an- 
alize  this  provision,  is  it  no^  apparent  that  it  embraces  the 
two  divisions  of  legal  actions  si^ch  as  debt,  covenant,  &c., 
&c.,  on  which  the  Judge  is  to  giye  a  lecral  judgment  accord, 
ing  to  the  Common  Law,  un]ess  such  law-judgment  wou]^, 
under  the  circumstance,  be  wholly  or  in  part,  contrary  ''  tp 
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eqaltj  and  good  eonseieiMse  V  but  if  ii  would,  tlien  tlie 
case  assames  another  appect,  as  if  BQcb  ComoQ  Law  jodg- 
meot  was  proaoanced  by  tbe  Queen's  Beueh  or  OomMoii 
Pleaay  Cbanceiy  would,  on  tbe  ground  of  itti  being  tbeugbt 
vaUd  aft  law,  jet  ooatrary  to  equity  and  good  conaoieDoe, 
grant  an  injunction  reatraining  tbe  penoo  ia  wboae  AtTor 
it  was,  ffom  attempting  to  enforce  it,  and  make  bim  pay 
cfoste  for  getting  a  legal  judgment  wbicb  it  was  unjust  and 
oontrary  to  good  consoienGe  for  bim  to  obtain. 

So  in  order  to  attain  tbe  same  end  in  tbe  Division  Court, 
by  direct  inezpensiTe  means,  as  would,  if  tbe  matters  were 
iu  tbe  Superior  Courts^  be  attained  by  a  roundabout,  indi- 
zuot,  expensive  way  iu  Cbancery^  tbe  Ditision  Gouort 
Judge  is  oomoianded  by  tbe  statutes,  to  decide  it  at  once 
in  tbe  fint  instanoe,  as  it  ougbt  to  be  ultimately  decided — 
tbet  is  to  say,  if  tbe  legal  judgment  be  wboUy  utte<{uitable 
— ^tbeu  not  to  prououaoeaay  legal  judgment,  but  an  eqnit- 
aUe  <'  deoree  '^  instead.  But  if  tbe  legal  judgment  be  in 
onie  part  not  opposed  to^  and  in  auotber  paft  ooatnury  to 
equity  and  good  conscience,  tben,  in  tbe  first  instanoe,  to 
pKonouBoe  a  compound  judgnent  and  deeree,  wbaeb  would 
bave  tbe  effect  of  varying  tbe  legal  judgment  to  tbe  same 
extent,  es  if  it  was  pronouseed  in  a  Superior  Court  of 
Common  liHiw,  and  tbefe  varied  in  Cbauoeiy  so  as  to  luike 
it  square  witb  '^  eqjaity  and  good  oonseieaee/' 

Tbis  seems  to  us  to  dispose  of  tbe  question,  wbetber  or 
not  a  daim  originally  legal  may  be  modified  by  tbe  rules  of 
equity,  in  tbe  same  manner  as  in  tbe  Superior  Courts  of 
Common  Law,  can  now,  to  a  great  extent,  be  done  by  equit- 
able pleas  and  replications;  but  it  leaves  uutouebed  tbe 
question,  wbetber  or  not  a  plaintiff  can  sue  for  a  purely 
equitable  claim,  wbicb,  apart  from  tbe  fact  of  its  being 
wholly  equitable  instead  of  legal,  would  come  witbin  tbe 
Division  Court  jurisdiction.    On  tbispoiot^  tbe  above  en- 
actments, wben  tbe  equitable  portion  of  tbem  is  separated 
from  tbe  legal,  and  tbe  equitable  is  put  togetber  apart  from  tbe 
legal,  axe  tbus  :  Tbe  Division  Court  Judge  bas  power  over  <'all 
claims  and  demands  whatsoeveb,"  of  '^  account,  breacb 
of  contract,  or  money  demand,''  to  the  amount  specified  in 
those  actbns ;  and  be  bas  power  to  make  such  orders  and 
DECREES  concerning  them,  as  shall  appear  to  such  Judge 
*'  to  be  just  and  agreeable  to  equity  and  good  conscience." 
Now  a  claim,  or  demand,  or  breacb  of  covenant,  is  as 
much  so  though  an  equitable  claim,   or  demand,   or  an 
equitable  breach,  as  if  it  were  a  legal  one ;  and  tbe  word 
"  whateoever/'  will  not  receive  ite  natural  meaning,  if  in- 
stead of  beiog  construed  to  include  every  description  of 
claim  and  demand,  whether  legal  or  equitable,  it  be  ooo^ 
strued  to  mean  the  same  as  if,  instead  of  saying  <'  all  claims 
and  Remands  whataoever,''  tbe  legislature  used  the  words 
f  all  claims  an4  dexx^ands  which  are  purely  legal,  but  no 


claim  or  demand  wbdeb  is  e^fuitable..  And  liie  word  decree 
is  so  purely  a  technical  chancery  expression,  that  it  has  no 
oommoB  law  application ;  for  a  Common  Law  Judg^  attend- 
ing to  oomnioB  law  prioeipks,  could  not  wake  a  decree^ 
under  any  circumstances  whatever.  It  tborefore  foHows, 
in  our  opinion,  that  the  Division  Courts  are  Courts  of 
Chancery,  as  well  as  Courta  of  Common  Law,  wHbin  tbe 
liraito  as  to  value,  &o.,  &a,  assigned  to  them  by  the  statutes, 
and  that  there  is  no  doubt  they,  within  those  limits,  bave 
equitable  or  cbanceiy  jurisdictton,  in  matters  of  account, 
breacb  of  contract,  and  money  demand,  though  probably  in 
any  of  tbe  other  branches  of  equity. 

Tbe  great  dtfiioulty  in  tbe  way,  wiR  doubtless  be  tbe  re- 
luotanoe  of  tbe  Judges— very  fow  of  whom  attempted  tbe 
study  <^  ebaneery  law — to  assuoM  a  jurisctietion,  of  tbe  rules 
of  procedure  of  which,  they  are  wholly  ignorant.  This 
feeling,  and  ibat  want  of  knowledge  of  cbanoery  law,  bas 
rendered  the  equity  jurisdiction  conferred  on  the  County 
Courta,  in  most  Counties  a  dead  letter,  it  bein;;  so  bard  te 
get  the  Judges  to  aet  at  all  io  any  equitable  matter ;  and 
we  fear  that  very  often  tbe  action  was  so  imperfect  and 
slow,  that  tbe  remedy  was  mvich  worse  than  submitting  to  the 
wrong.  Indeed  with  regard  to  tbe  County  Courts  equity  juri- 
diotion,  nothing  else  eould  beeapeoted,  as  instead  of  g^viilkg, 
aswBS  wanted,  eqaity  prinoiplesof  daeisba,  witb  tbe  simple, 
easily  uaderatood,  expeditaena  oommou  kw  aseastt  of  eofore- 
iug  tbeaa,  suob  as  wusgrnu  to  DiviaioD  Coonrts,  te  Court 
of  Cbaneeiy,  wben  tbey  mads  ndss  tto  regukte  the  praotiee 
of  tbe  Oouuty  Courta  equity  jurisdtction,  smotben^  as  it 
strikes  us,  the  act,  and  lendeied  its  pwnaiens  osmpawtsrelj 
useless,  by  ^viug  tibe  County  Courta  the  same  eiscuatouB^ 
cumbrous,  incomprehensible,  nevef  ending,  never  paying, 
yet  lA  the  end  fngbtfully  expensive,  mode  of  proocdnve, 
as  compared  with  tbe  objeoto  to  be  attained^  wbicb  tbey 
themselves  then  bad,  and  wbicb  tbore  were  found  soum  bold 
enough  to  slay  tbey  veoeiutad,  Kke  Lord  £klon>  witb  all 
that  sufomtitious  firensy,  peculiar  to  tbe  votaries  of  false 
^Btems.  BKt  as  regardfa  the  Divisien  Courta,  it  is  to  be 
hoped  that  a  different  feeKng  will  prevail,  because  in  tbe 
Bivisioft  Court,  if  ita  eqokaUe  jnrisdiclaaiL  is  ackaowledged 
and  acted  upon>  the  moAi  of  procedure  wiU  be  the  sane  iat 
enforcing  tbe  decree  in  equitable  oases,  as  it  always  bas 
been  to  enforce  ita  legal  j<inigmesrts,  a  mode  which  last  Ses- 
sion received  legishttve  sauction,  as  appKed  to  higher  ooft- 
cerna. 

Sir  Thomas  Move  was  of  opinion,  that  law  and  equity^ 
might  be  beaefioially  administered  by  tbe  same  tribunal. 
He  wished  the  Common  Law  Judges  to  relax  t^e  rigor  of 
their  rules,  with  a  view  to  meet  the  justice  of  paHtoubnr 
cases.  Tbe  power  to  do  so^  we  oontand,  was  given  to  the 
Division  Courts^  and  should  be  exereiaed. 
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HORTQAQOfiS  AND  MORTQAOCCS^YfiNDOBS 

AND  PURCHASEBS. 

Etome  of  the  late  deoisions  of  the  Courts  on  thofle  MJbjeeto 
am  not  without  interest  to  the  profession  and  th<e  publioat 
Isrge,  sod  fh>m  the  Reports  which  we  have  been  enabled 
to  Uy  before  oar  readers  in  the  La^o  Journal^  as  well  asfboni 
other  Reported  we  select »  few  potnts  : 

A  vendor  on  selling  property  §or  which  he  has  not  re- 
ceived the  fitll  amoani  of  the  pnichaae  isoney,  maj  or  may 
net  take  a  Mortgage  for  the  balance,  and  in  either  case 
equity  will  grant  him  relief.  If  he  does  not  take  a  mort* 
gage,  and  there  is  no  endoised  rec^pi  on  the  deed  to  the 
purchaser,  equity  will  enforce  the  yendor's  lien,  and  will 
cieate  through  the  conscience  of  his  purchaser,  a  mortgage 
on  the  land  for  the  balance  of  the  purchase  money,  and 
will  not  allow  the  pucehaser,  either  by  refhsal  to  make  a 
mortgage,  or  by  selling  to  others,  to  defeat  this  original 
lien.  But  such  a  proceeding  ie  beset  with  many  dangers ; 
for  as  against  the  land  sold,  the  lien  may  be  lest,  if  the 
yendee  sella  to  a  bona  fide  purchaser  without  notice  of  the 
non-payment  of  the  purchase  money ;  for  the  abaence  of  an 
«idei«ed  receipt  on  the  deed,  is,  at  most^  only  constmistive 
notioe.  Nor  will  the  vendor  lese  his  lien,  by  taking  as  se- 
curity fev  ths  unpaid  pnrohnaa  menej,  the  jdiot  and  several 
notes  of  the  purohaser.  and  a  surely,  6bl6^r«e  t.  Thcm^ 
(4  Grant,  192)* 

The  liesi  hd^tOi*;  mey  be^  lest  itt  vavieus  ways.  Thus 
if  the  vendbr  tekee  8<ieui4ly  oH  othet  luids  inih  the  in^ 
tention  to  rely  oil  that  ibf  his  purchase  ttwmey.  Or  should 
ihe^  vendor  tended  a  mevtgage  to  hie  punhaser,  and  either 
through  delay  or  inadvertence,  the  moitgage  be  not  executed 
nor  registered  for  some  time,  and^  in  the  interim,  judgment* 
be  obtmned  and  registered  against  the  purchassr,  then  the 
vendor's  lien  is  lost^  and  the  mortgage  mnks  after  the 
judgments,  Baldwin  v.  £>wj^an  (4  U.  C.  L.  J.,  2B2,  6 
Orantdd&)»  Where  however  the  deed  and  mortgage  are  exe- 
cuted at  the  one  tkne,  and  registered  together,  eq[Qity  will 
retain  the  lien,  even  though  judgments  may  have  been 
regbtered  Sfgaiost  the  purchaser  before  Uie  registiy  of  the 
deed  and  mortgage.  But  in  law,  a  different  rule  has  been 
establbhed,  and  it  has  been  held  in  Ruttan  v.  Lemsoim^ 
(16  Q.  B.  U.  0.,  495,)  that  where  lands  are  conveyed  to  a 
purchaser  against  whom  judgments  are  then  r^fistered, 
and  executions  against  lands  in  the  Sheriff's  hands,  and  a 
mortgage  is  taken  back  on  the  same  day  for  the  baknoe  of 
the  purchase  money,  the  judgments  and  executions  attach 
belbre  the  mortgage.  This  rule  is  we  think  too  striet,  and 
may  perlmps  be  modified  should  the  question  come  before 
the  Court  of  Appeal.  The  learned  Chief  Justice  of  the 
Queen's  Bench,  though  differing  from  the  other  members  of 
the  Court,  in  the  case  of  PUU  t.  Me9er$^  (14  Q.  B.  U.  C, 


499,)  considered  thatcaseaagoverning  the  decision  in  jB«/f4m 
V.  Ltvi9c(»iiey  as  the  other  judges  continued  to  adhere  to 
their  deoiskm  in  that  ease. 

Bat  the  vendor's  lien  may  arise  vm  anothiar  way ;  thna^ 
where  a  purchaser  becomes  a  mevtgagory  by  giving  a  mort^ 
gi^  to  his  vendor,  and  then  sells  to  a  Uitrd  party,  leaving 
the  mortgage  to  be  paid  by  such  party  as  the  balance  of  hia 
purchase  money,  and  such  party  £iil8  to  pay  the  morl^;age^- 
and  the  mortgagor  is  sued  at  law,  equity  will  enforce  the 
contract  against  such  third  party,  and  dmct  him  to  pay,  or 
will  give  the  mortgagor  a  vendor's  lien  on  the  lands  and 
authorize  a  sale  to  satisfy  the  mortgt^.  These  rules  have 
been  laid  down  in  Roberts  y.  Reei^  (5  U.  C.  L.  J.,  41,)  and 
Joiee  V.  Dujfy  (^Ibid  p.  141).  But  in  such  cases  another 
rule  is  held  to  apply,  that  of  pikicipal  and  surety^  as  laid 
down  in  1  Hilliajrd  on  Mortgi^es^  288,  and  approvingly  te^ 
ferted  to  by  Mr.  Vice  GhanceUor  Ssten,  in  his  judginent 
in.  JetM  y.  Diitjfy.    The  ppissage  is  as  follows  *< — 

^  Wheee  the  purchaser  of  mortgaged  land  assmpes  in 
the  deed,  or  covenants  to  pay,  the  mortgage,  especially  if 
the  amount  is  deducted  from  the  price,  he  is  liable  to  plij  the 
amevntef  it  te  the  grantor  as  part  ef  the  ptioea  and  as  be^ 
tweefci  them,  tbe  mortgagor  beeontes  a  snrew^in  respect  to  the 
mortgage.  As  between  nim  and  the  vendor,  ne  makei  the  debt 
his  o^n.  But,  the  vendor  stfll  remaining  Kable  to  the  niort- 
gages^  the  relationsfaips  of  principal-  and  sumtf  arises  between 
the  vendor  and  porohiiser,  and  may.  be  illustrated  by  the  anal- 
asoos  case  of  an  undertaking  by  one  partner  to  pay  the  debt^ 
of'a  dissolved  partnership.  Sucb  debts  are  therdmre  regaf^ded 
in  equity  between  the  partners,  as  the  debts  of  th^  tfnder taking 
party ;  and  the  continpinff  liabilitv  of  the  others  is,  in  the  same 
point  of  view,  a  liability  tor  the  debt  of  another." 

Thus  the  relief  afforded  to  parties  after  their  parting  with 
what  is  in  ordinary  cases  primarily  liable  for  the  debt,  is 
fall,  and  is  clearly  defined. 

Not  inappropriately  may  be  referred  to  here  the  recent 
decision  of  the  Court  of  Chancery  in  Commerdcd  Batkh  y« 
Bink  of  Upper  Canada  (not  y«t  reported)  ss  it  vety  ma- 
terially affects  the  authority  of  the  Banks  to  take  mortgageSi 
The  Court  held  that  under  the  Act  19  ft  20  Vic,  oh.  121 
s»  27,  the  Banks  were  not  authorized  to  take  mortgages  in 
anticipation  of  advances,  but  only  to  secure  advances  alraady 
made.  The  decision  is  a  very  important  one,  and  in  gi^g 
it  the  Chancellor  regretted  his  inability  to  put  a  more  libeial 
construction  on  the  statute.  It  is  we  believe  the  intention 
of  the  parties  to  carry  the  case  to  the  Court  ot  Appeal,  and 
the  decision  t^rs  will  doubtless  settle  the  question. 

We  may  also  refer  to  another  judgment  lately  given  in  the 
same  Court  in  the  case  of  Hurd  v.  Robertson ;  and  which, 
owing  to  the  attention  of  our  Reporter,  We  hope  soon  to  lay 
before  our  readers.  The  judgment  of  the  Chancellor  Iras 
viva  voc$j  and  was  one  of  the  most  learned  and  elaborate  of 
all  the  learned  judgments  delivered  by  that  distinguished 
jttdge^  and  well  merited  the  enoomium  pasMd  upon  it  by 
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Mr.  Vice  ChaQcellor  Esten,  whose  '*  only  regret  was,  that 
being  viva  voce,  he  feared  it  would  not  he  preserved." 
The  bill  was  filed  bj  a  purchaser  prajing  specilio  perfor- 
mance against  (he  vendor^  or,  in  case  of  his&ilure,  an  alter- 
native of  a  retiirn  of  the  deposit  or  a  Hen  on  the  vendor's 
estate  for  the  amount.  The  vendor  was  unable  to  make 
out  a  title,  and. the  bill  was  accordingly  dismissed;  but  the 
question  of  the  jurisdiction  of  the  Court  as  to  the  deposit 
or  lien,  came  on  to  be  disposed  of.  Lord  St  Leonards  had 
laid  it  down  in  Sugden's  Vendors  and  Purchasers,  that  ^'  if 
a  bill  by  a  purchaser  for  specific  performance  is  dismissed, 
the  Court  cannot  order  the  deposit  to  be  returned,  as  that 
would  be  decreeing  relief."  The  Chancellor,  however, 
after  an  able  review  of  the  authorities,  found  the  dictum 
of  Lord  St.  Leonards  unsustained  by  the  oases  in  the  English 
reports,  and  decreed  the  relief  asked  for. 

Another  casein  the  same  Court  bearing  upon  the  question 
of  specific  performance,  and  of  which  we  shall  shortly  have 
a  report,  is  the  case  of  Bell  v.  Wood,  in  which  it  was 
held  that  owing  to  the  custom  of  this  country  in  the 
purchase  .and  sale  of  lands,  the  constant  change  oC^wners, 
fluctuation  in  value,  and  the  small  proportion  of  purchase 
money  ufi^naUy  pi^id  down,  so  different  from  the  practice  in 
England,  ihe  Cpurt  here  will  look  motpe  strictly  at  laches  in 
filing  a  biU  for  specific  performance,  and  will  not  be  tied 
down  by  the  same  rules  which  govern  the  decision  of  cases 
in  the  English  Courts. 

We  hope  to  be  able  to  refer  to  the  subjeQt  again  in  future 
numbers. 


«•  IN  FORO  ECCLESIASTICJB/' 
It  is  some  time  since  ^he  motion  of  a  Church  and  State 
connection  exploded  in  Canada.  All  ecclesiastical  bodies 
#are».  by  express  law,  now  placed  upon  the  same  footing — all 
have  to  work,  relish  it  as  they  may,  upon  the  "  voluntary 
principle."  But  the  law  allows  them,  under  certain  le- 
alrictions,  to  hold  property,  and  to  manage  their  own  affairs. 
Among  the  important  fruits  of  the  voluntary  principle,  now 
adopted  by  the  Church  of  England  and  L^oland  in  Canada, 
are  the  Church  Societies  and  the  Synods.  The  proceedings 
of  these  bodies  at  their  recent  meetings  have  been  publish- 
ed by  the  daily  journals,  and  they  afford  much  matter  for 
reflection  on  the  parts  of  the  general  public,  and  some  mat- 
ters too,  well  worth  the  consideration  of  jurists.  It  is  only 
of  one  point  that  we  feel  it  proper  at  present  on  our  part, 
to  saj  a  few  words. 

At  the  recent  meeting  of  the  Synod  at  London,  the  last 
step  taken  was  this;  one  of  the  rules  was  agreed  to  be  sus- 


pended in  order  to  entile  a  motion  to  be  put,  which  was 

i)i0n  put  und  oarried,  s^  order  to  enable  the  Bishop  to  |  untrue  is  not  perjury,  and  the  law  is  thus  broken  and  loose 


establish  a  Court  in  puisnance  of  the  powers  given  by  his 
patent,  for  the  trial  of  offenders. 

A  question  was  asked  to  this  effect — ^whether  such  a 
Court  would,  have  the  same  powers  as  toe  possessed  by  sim- 
ilar Courts  in  England.  Ilis  Lordship  said  they  would, 
simUar  but  not  such  extensive  powers. 

It  is  worth  while  to  see  that  this  matter  is  not  raisappre* 
bended,  and  to  us  it  seems  sufficiently  plain.  The  Church 
Courts  in  England,  have  powers  in  many  respects  similar 
to  the  Civil  Courts.  They  not  only  decide  matters  eclesi- 
astical  but  have  power  to  issue  processes,  cite  parties  and 
iwitnesses,  and  enforce  their  decisbas.  In  some  cases 
parties  have  been  incarcerated  for  non-payment  of  costs. 
Witnesses  are  examined  on  oath.  This  is  naturally  and 
almost  necessarily  the  case  where  the  Church  forms  part  of 
the  system  of  the  State.  But  though  a  Bishop's  patent 
appointing  a  Bishop  In  a  colony  runs  in  words  similar  to 
the  patents  appointing  Bishops  in  England  and  Ireland, 
the  most  earnest  opponent  of  **  Church  and  State  Connec- 
tion" need  not  fear  that  any  civil  power — any  power  over 
the  person  except  such  as  are  about  to  state, — can  be  con- 
ferred upon  or  exercised  by  any  Court  in  Canada,  unless 
that  Court  be  created  by  virtue  of  a  Canadian  Act  of  Par- 
liament. This  fact  makes  the  Bishop's  answer  easily  un- 
derstood. The  Court  appointed  by  him  will  certainly  not 
have  such  extensive  powers  as  are  possessed  by  the  Courts 
in  England.  But  it  will  have  important  powers.  It  will 
be  able,  subject  to  the  appeal  to  the  BisJiop)  to  consider 
any  allied  dereliction  of  duty  on  the  part  of  afiy  clergy* 
man  in  the  Diocese ;  and  upon  the  finding  of  the  Court 
the  Bishop  may  or  not  suspend  the  aceusedor  deprive  him 
of  the  privilege  of  ministering  in  his  mission.  In  short, 
the  Court,  like  the  Synod,  has  its  powers  limited  to  spiri- 
tual matters ;  like  the  Presbyterian  Synods  and  Methodist 
Conferences.  No  privileges  are  held  by  the  one  which  the 
other  does  enjoy,  the  wording  of  the  patent,  and  the  fact  of 
the  Anglican  Bishop  being  appointed  by  the  Queen, 
making  no  difference  in  the  matter.  This  is  so  obvious  to 
the  mind  of  every  lawyer  and  to  many  Jaymen  that  we 
should  not  find  it  necessary  to  enlarge  upon  it,  but  for  this 
reason — ^we  know  a  oontraiy  <^inion  prevails  in  some  quar- 
ters. One  fact  proves  this  clearly  to  us:  we  have  known 
clergymen  sitting  to  investigate  cases,  (under  a  commission 
issued  by  a  Bishop)  actually  examine  witnesses  upon  oath ; 
juid  we  have  known  witnesses  attend  under  an  impression 
that  they  were  compellable  to  attend  as  if  subposnaed  in  a 
Civil  Court  I  Now  this  is  a  matter  of  some  importance, 
for  eveiy  oath  administered  without  the  sanction  of  law  b 
extra-judicial  and  the  administering  it  ia  an  offence;  and, 
the  evidence  given  under  such  an  oath,  though  wilfully 
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swearing  uniotentioDallj  bat  most  undoubtedly  encouraged 
and  fostered.  The  fact  is,  that  these  Courts,  in  a  country 
where  there  is  no  State  Church,  are  simply  for  the  purposes 
of  church  discipline  and  the  enforcing  thereof  against  those 
who  choose  to  submit,  which  they  must  either  do  or  run 
the  risk  of  being  deprived  of  their  clerical  statusy  whatever 
it  may  be.  But  after  what  we  have  learnt  of  the  mistakes 
fallen  into — administering  oaths,  &c., — it  does  seem  worth 
while  to  let  the  law  be  clearly  understood  both  by  clergy 
and  laity,  and  we  have  many  readers  among  both  bodies. 
And  we  may  state  the  law  in  very  few  words. 

No  Court  which  is  not  the  creature  of  some  Act  of  Par- 
liament or  law  empowering  it  to  take  evidence  on  oath,  can, 
without  breaking  the  law  administer  an  oath  and  take  evi- 
dence upon  it  j  and,  there  is  no  law  enabling  any  ecclesias- 
tical court  or  any  court  of  clergymen  to  take  evidence  on 
oath,  in  Canada.  And  further — that  no  process  can  com- 
pel the  attendance  of  any  witness  or  affect  any  one's  per- 
son or  property,  except  it  be  the  process  of  some  Court 
which  we  can  find,  by  the  statute  book,  is  the  law  of  the 
land.  And  we  hope  we  shall  not  see  or  hear  more  of  extra- 
judicial prdceedings. 

The  too  prevalent  practice,  on  thepart  of  Commissioners 
of  Queen's  Bench^  of  administering  oaths  not  sanctioned 
by  any  statute,  may  form  the  subject  of  remarks  on  a  future 
occasion. — (  Communicated.) 


The  Chronicle  in  the  June  number,  thus  refers  to  the 
Law  Journal, 

'^  We  have  received  the  number  for  April  of  the  above 
well  conducted  publication,  which  quite  maintains  the 
character  it  has  justly  acquired,  for  its  sound  and  practical 
leading  articles,  and  for  its  carefully  digested  reports  ;"  and 
after  referring  to  various  of  our  Editorials,  thus  speaks  of 
our  article  as  to  robing  in  the  Division  Courts — tribunals 
which  answer  to  the  English  County  Courts — ^^  the  adop- 
tion of  a  distinctive  costume  by  the  advocates  in  County 
Courts,  in  favour  of  which  we  have  more  than  once  ex- 
'  pressed  our  decided  opinion,  is  also  discussed  in  this 
number  of  the  Upper  Canada  Law  Jaumal,  and  meets 
with  its  strenuous  support;'^  and  adds, ''  on  the  whole  this 
month's  number  is  one  of  the  most  interesting  that  we  have 
recently  received. 


THE  ENGLISH  BAR. 
It  appears  from  thj  English  papers,  that  the  promised 
compulsory  examination  for  the  bar  is  to  be  established 
forthwith, — that  is  to  say,  it  will  probably  commence  with 
Michaelmas  Term  next. 

The  Law  Time$  copies  at  length  an  article  on  this  sub- 
ject, <'  England  in  our  Wake,"  which  recently  appeared  in 
oar  pages.  Our  English  cotemporaries  give  due  credit  to 
<'  our  colonies  "  for  the  good  example ;  and  while  accord- 
ing, as  we  did,  to  Sir  Richard  Bethell's  perseverance^  the 
accomplishment  of  this  great  reform,  adds, — <<  The  thanks 
of  the  profession  will  be  due  likewise  to  the  Benchers  who 
have  resisted  no  small  amount  of  hostility  from  those  whose 
hopeful  prospects  of  place  will  be  annihilated.  The  ama. 
tear  barrister  will  cease  to  carry  off  the  honors  and  profits 
which  are  the  proper  rewards  of  the  laboring  lawyer." 


"THB  COUNTY  COURTS  CHRONICLE." 

We  are  much  gratified  in  being  able  to  refer  to  a  publi- 
cation holding  such  a  high  position,  and  so  ably  conducted 
as  the  English  County  Courts  Chronicle  for  an  opinion  of 
this  Journal. 
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A  CURIOUS  POINT. 
The  following  decision,  given  in  the  Court  of  Exchequer 
on  Thursday,  May  13th,  before  the  Lord  Chief  Baron  and 
Barons  Martin,  Bramwell  and  Watson  is  worthy  of  note : 

WRIOET  V,  MILLS. 

In  this  case  a  rule  had  been  obtained,  calling  on  the  plaintiff 
to  show  cause  why  an  order  of  Mr.  Justice  Williams  should 
not  be  set  aside  under  the  following  oireumstances : — An  action 
had  been  brought  against  the  de^ndant,  Thomas  Mills,  on  a 
bill  of  exchange.  Judgment  was  siened  at  eleven  o'clock  on 
the  28th  of  May,  and  defendant  died  at  half-past  nine  the  same 
morning.  Execution  was  issued  the  day  after  the  defendant's 
death,  and  his  goods  were  seized.  The  question  raised  bv  the 
rule  was,  whether  the  judgment  could  stand,  it  having  been 
signed  subsequent  to  the  doath  of  the  defendant  in  the  action. 

Mr.  Lush  now  showed  eause  against  the  rule,  contending 
that  the  judgment  was  void,  and  the  ruling  of  Mr.  Justice 
Williams  eorreci. 

Mr.  Malcolm  having  been  heard  eontra^ 

The  Lord  Chief  Baron  was  of  opinion  that  the  signing 
judgment  was  a  judicial  proceeding,  and,  as  such,  must  be 
considered  as  occurring  at  the  earliest  period  of  the  day,  so 
that  the  death  of  the  party  could  not  invalidate  it  The  rule 
must,  therefore,  be  made  absolute,  on  the  ground  that  it  was 
signed  on  the  day  in  question. 

The  other  learned  judges  concurred,  and  the  rule  was  n^ade 
absolute. 

This  was  the  last  day  of  t/Brm.'^EngUah  Standard,  Jtfay  IZih. 


ATTORNEY'S  LIEN  ON  COSTS. 
In  the  Queen's  Bench  in  England,  a  case  has  just  been 
decided  of  some  interest  to  attornies,  a  note  of  which  we 
find  in  the  Law  Tim£M.  A  plaintiff  had  obtained  a  v^rdicf 
against  a  defendant,  and  the  defendant  against  the  plaintiff 
in  a  cross  action.  The  plaintiff  beoame  insolvent;  and  a 
settlement  was  come  to  between  them,  without  the  know- 
ledge of  the  attorney,  by  which,  on  payment  of  a  small 
sum,  they  were  to  give  each  other  mutual  releases.  By 
these  means,  the  plaintiff's  attorney  was  >rl)olly  deprived  of 
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bis  cosU,  being  unable  to  recover  them  from  his  client,  who 
was  insolvent.  He  now  claimed  to  have  a  lien  on  the 
judgment  fur  those  costs,  contending  that  the  defendaqt 
bad  no  right  to  make  such  an  arraogement.  But  the 
Court  held  that  although  the  attorney  had  a  lien  on  coajts, 
and  when  he  recovered  them,  might  apply  them  to  the  pay- 
ment of  what  is  due  to  him,  the  parties  were  at  liberty  to 
make  an  arrangement  between  themselves  with  respect  to 
them,  although  the  efiept  might  be  to  deprive  the  attorney 
of  his  costs. 

If,  however,  there  were  fraud  or  a  "  juggle/'  for  the 
express  purpose  of  depriving  the  attorney  of  his  costs,  it 
would  be  otherwise.     (^Brunadon  v.  Allard.') 


THE  9l8T  CLAUSE. 

Elsewhere  will  be  found  some  communications,  the 
herald  we  hope  of  many  others,  from  Clerks  of  Division 
Court9,  in  reference  to  the  working  of  the  91st  clause  of 
the  Division  Courts'  Act.  We  repeat  our  call  for  informa- 
tion, and  ag^in  state  our  conviction,  that  unless  full  infor- 
mation be  laid  before  the  public,  and  that  without  delay, 
the  Judgment  Summons  clauses  will  certainly  be  swept  off 
our  Statute  book. 

There  is  little  use  u)  merely  lamenting  the  want  of  cor- 
rect views  by  the  geoeral  public  as  to  the  value  and  actual 
working  of  the  law.  Give  information  to  prove  what  has 
been  asserted,  that  without  the  provision  the  just  remedies 
of  creditors  would  be  seriously  impaired,  and  fraud  encou- 
raged \  and  that  the  law  bas  not  been  used  as  a  means  of 
imprisonment  for  debt,  but  an  engine  of  reasonable  punish- 
ment for  fraud  and  dishonesty  by  unprincipled  debtors. 

Apropos  to  the  subject  is  an  article  in  the  Law  Times, 
which  we  copy : — 

**  A  return  moved  by  the  Attorney  General,  states  the  num- 
ber of  persons  curomitted  by  the  County  Courts  during  the 
year  1858.  The  total  in  ll,M)l,  of  whom  8,3G1  were  commit- 
ted fur  non-appearance,  1  fur  refusing  to  be  sworn,  81  for 
refusing  to  answer  questions  to  the  satisfacticm  of  the  Judge, 
G9  fur  contracting  debts  under  false  pretences,  19  for  making 
away  with  property  to  defraud  creditors,  and  2960  for  not 
having  satibfied  the  judgment  and  costs.  The  actual  imprison- 
ment for  debt  was  therefore  only  2900,  all  the  others  being 
for  acts  or  neglects,  which  any  Court  niu8t  have  the  means  of 
punishing,  or  it  may  as  well  close  its  doors. 

The  Attorney  General  haji»,  it  seems,  referred  the  question 
to  the  Committee  of  County  Court  Judges,  requesting  iheni  to 
institute  enquiries  into  those  imprisonments,  and  sugeost  any 
impruvementa  in  the  law  or  practice  which  may  appear  to 
them  desirable." 

Here  is  a  precedent,  which,  should  the  question  arise 
again  we  hope  will  bo  followed.  We  hold  that  Legislative 
changes  in  matters  of  this  kind  should  have  as  their  basis 
full  and  correct  returns,  shewing  the  actual  working  of  the 
existing  law.     In  the  words  of  our  able  cotemporarj,— 


'^  while  endeavouring  to  reform  an  abuse*  reformers  should 
beware  lest  they  yield  to  the  unwholesome  sympathy  for 
debtors  and  antipathy  for  creditors,  which  has  markied 
modern  legislation,  which  has  resulted  in  a  general  relaxa- 
tion of  commercial  morality,  and  the  scenes  of  villauy  which 
have  disgraced  our  country  during  the  last  fve  years.'' 


THE  BAR  AND  ITS  PROSPECTS. 
The  following  extract  from  the  Law  Times^  though  n^t 
at  present  strictly  applicable  to  the  Bar  of  Upper  Canada, 
in  its  reference  to  "  hack  Lenches  choked  with  wanting 
knowledge  and  wasted  energies  looking  for  emploj/ment  hut 
finding  noney'  is  not  without  a  moral  to  those  preparing  to 
enter  the  profession.  The  admissions  to  the  Law  Society 
have,  within  the  last  couple  of  years,  been  more  than  double 
those  of  previous  years ;  and  give  promise  of  a  future  for  our 
bar,  not  unlike  the  present  of  the  Enolish  liar,  which  is  thus 
melancholy  pictured  in  the  article  from  which  we  quote. 
It  would  be  well  for  some  hundreds  of  those  now  within  a 
foot  of  the  bar,  to  consider  well  their  chances,  their  fitness, 
and  the  prospects  of  an  overcrowded  profession,  before  they 
take  the  step  of  which  they  will  "  repent  all  their  life 
long/'     However  let  them  all  read  the  falUiwiag : — 

"Dr.  Johnston  defined  'angling*  as  the  triumph  of  hope 
over  eiperienoe.'  The  same  has  been  said  of  *a  second  mar- 
riage.'    A  third  must  now  be  added :  'going  to  the  Bar.' 

"There  was  an  immense  'call' this  term.  When  the  newly 
'  wigged'  went  to  be  sworn  in  at  Westminster  on  SatnrdHy, 
Lord  Campbell,  surveying  the  crowd  of  aspirants  for  forensic 
honors  slyly  remarked  that  *  it  was  consolatory  to  feel  that 
in  times  to  come  there  was  no  likelihood  of  coun.sel  being 
wanted  U)  protect  the  rights  of  the  Cro#h,  and  the  liberties  of 
the  subject.'  A  suppressed  titter  went  round  the  Court, 
whose  liaek  benches  were  already  choked  with  wasting  know- 
ledge and  wasted  energies  looking  f()r  employment  but  finding 
none,  and  bitterly  lamenting  the  folly  that  tempted  them  into 
an  overcrowded  profesnion,  having  but  a  few  great  prices,  hut 
a  mubitude  of  blanks. 

**  The  impending  compulsory  examination  will  do  something 
towards  restoring  to  the  profession  a  better  iipportionment  of 
supply  and  demand.  A  man  will  not  be  permitted  to  call 
himself  a  lawyer,  and  to  be  dubbed  with  the  title  of  learned 
gentUmnn,  without  some  knowledge  of  the  calling  he  professes. 
Thia  will  exclude  the  amateur  barrister,  and  to  some  extent 
give  more  room  to  the  real  barrister.  But  even  thus  weeded 
we  fear  that  the  call  days  will  continue  to  exhibit  an  excess 
of  competitors  for  a  steadily  declining  V>usine88.  It  matters 
little  to  tlie  public  what  becomes  uf  all  thia  wasted  ability ; 
but  it  is  of  the  utmost  moment  to  the  aspirants,  who  pine 
away,  in  discontented  idleness,  the  lives  which,  if  devoted  to 
any  other  pursuit,  would  hav«  been  crowned  with  the  pleasure 
of  success,  and  the  substantial  comforts  of  fortune. 

**  No  prudent  man  will  now  g<)  to  the  bar,  or  send  a  son 
thither,  unless  be  posse-^esone  of  the  following  qualiticatiuns, 
and  we  place  them  in  the  order  of  their  importance  : —  , 

*'  1.  Unloi^s  be  is  the  son  or  brother  of  sn  attorney,  or  has 
married  the  daughter  of  an  attorney,  or  has  been  himself  an 
attorney. 

*'2.  Unless  he  has  influential  connections  which  can  insure 
a  place  for  him,  ^t  or  unfit. 
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'*3.  Unless  he  has  private  property  to  the  aniuunt  of  j&2t>0 
por  annum,  at  the  least. 

"4.  Unless  he  has  extraordinary  aptitode  for  advocacy — 
that  rare  coinbiuatioa  of  faculties  found  only  iu  one  man  iu  a 
million. 

**  And  if  he  possessed  any  of  these  qualificfttionp  he  mu««t  not 
attempt  the  bar  unless  he  enjoys  albo  good  health,  a  hide  of 
leather  and  a  face  of  brass. 

**  Any  other  man  who  '  ^es  to  the  bar/  commits  a  folly  of 
which  be  will  repent  him  all  hie  life-long." 


SHERIFFS'  ADVERTISEMENTS  OF  LANDS. 
Amongst  our  general  correspondence  trill  be  found  the 
letter  of  *'  A  Sufferer,"  in  respect  to  Sheriff's  advertise- 
ments of  lands  to  be  sold  under  ji,  fa.  and  detailing  a 
grievaooe  which  very  many  of  our  readers  are  doubtless  also 
aware  of.  We  have  been  ourselves  frequently  asked  the 
question  if  it  were  necessary  to  give  a  detailed  description 
of  the  property  to  be  sold,  and  have  heard  many  bitter  com. 
plaints  of  the  great  and  unnecessary  expenses  so  often 
entailed  on  unfortunate  debtors  and  creditors,  for  where  the 
property  is  not  worth  much  more  than  the  claim  against  it 
both  parties  aafier ;  the  creditor  in  being  unable  to  obtain 
the.  fall  amount  of  his  claim  after  paying  expenses,  and  the 
debtor  in  having  a  hability  still  hanging  over  him  which 
his  property  ought  to  have  been  sufficient  to  wipe  off. 

It  is  the  duty,  as  well  as  to  the  advantage  of  the  Attor. 
neys  in  a  suit  to  lessen  such  expenses  as  much  as  possible, 
and  the  only  remedy  which  at  present  occurs  to  us  to  sug- 
gest must  proceed  from  them  or  rather  from  the  attorney  of 
the  plaintiff  3  and  in  case  he  should  neglect  the  matter,  the 
defendant's  Attorney  should  see  to  it,  that  is,  either  him. 
self  to  prepare  the  advertisements,  or  instruct  the  Sheriff 
how  he  wishes  it  to  be  done.  We  should  think  that  the 
Sheriff  would  not  object  to  this,  and  in  fact  he  would  have 
no  right  to  do  so ;  as  we  believe  that  the  Attorney  in  such 
oases  would  be  doing  his  duty  quite  as  much  within  the 
bounds  of  his  authority  as  any  other  act  he  ordidarily  doeS 
in  the  course  of  a  suit. 


LAW  OF  LIBEL. 

We  commented  the  other  week  on  the  law  of  newspaper 
libel :  (see  Law  TimeSy  May  14,  1859.)  Connected  with 
that  subject,  and  curious  in  itself  as  an  illustration  of  the 
doctrine  of  privileged  communication,  is  a  case  of  Hender- 
9071  v.  Brotnheudy  decided  during  this  term  in  the  Exche- 
quer Chamber.  It  was  an  action  by  an  attorney's  clerk  for 
a  libel  alleged  to  be  contained  in  an  affidavit  made  by  the 
defendant  in  an  action  of  trover  brought  against  her  by  a 
third  person.  It  charged  the  plaintiff  with  having  con'uptly 
delayed  to  destroy  a  will  which  the  testator  had  made  in 
favour  of  the  plaintiff  in  the  former  action,  and  which  it  was 
alleged  that  the  testa t«»r  had  desired  the  pl-dintiff  in  the  se- 
cond action  to  destroy.  In  consequence  of  the  omission  of 
the  plaintiff  to  do  so,  it  was  stated  that  mieh  alaim  as  the 


plaintiff  in  the  first  action  possessed  had  arisen.  Apart 
from  the  privilege  there  was  no  doubt  that  the  aiiidavit 
was  libellous  in  its  language ;  and  it  is  also  noticeable  that 
it  was  a  statement  ouneerning  matters  ir re valent  to  the  issue 
in  the  former  action,  and  that  evidence  of  express  malice 
was  tendered  and  rejected  by  the  judge.  Notwithstanding 
these  two  magnifying  ingredients,  the  Court  held  unani- 
mously that  the  affidavit  was  privileged  on  the  established 
principle  that  no  action  will  lie  for  words  spoken  or  written 
in  the  course  of  a  judicial  proceeding. 

This  case  is  remarkable,  as  asFcrting,  if  not  for  introdu- 
cing, virtually  a  new  principle  of  law.  Undoubtedly  a  long 
series  of  cases  has  establihbed  that  an  action  will  nut  lie  for 
words  spoken  in  litigation  relevant  to  the  subject  of  litiga- 
tion (Lake  V.  AV7<7,  Wms.  Saunders,  131  b,  n.  1 ;  Cvtkr 
V.  Dixovy  4  Rep.  14  b. ;  Astlri/  v.  Yovpg,  2  Burr.  809, 
when  Lord  Mansfield,  C.  J.  asked  in  vain  for  an  authority 
to  the  contrary) ;  but  untill  the  case  of  Rtvia  v.  Smithy  18 
C.  B.  126,  it  bad  not  been  held  that  the  privilege  was  so 
extensive  that,  unlike  all  other  cases  of  privileged  commu- 
nications, even  evidence  of  express  malice  would  not  destroy 
it.  In  Revi$  v.  SmiUi  the  ground  of  action  wassubhtanrially 
the  sanie  as  in  ILndtrson  v.  Bromhead,  ai  d  the  dfclaration 
charged  that  the  plaintiff  had  been  joined  with  several  oriiers 
as  plaintiffs  in  a  chancery  suit,  in  which  the  defendant  was 
one  of  ihe  defendants;  riiat  the  court  bad  ordered  some  of 
the  property  in  dispute  to  be  sold,  and  had  entrusted  the 
plaintiff',  as  auctioneer,  with  the  sale;  and  that  thereupon 
the  defendant  falsely*  maliciously  and  without  probable 
cause,  filed  an  affidavit  imputing  fraud  to  the  plaintiff,  in 
order  to  prevent  him  from  having  the  conduct  of  the  sale. 
On  demurrer  to  this  declaration  the  Court  held  that  the  de- 
claration disclosed  no  ground  of  action,  and  that  the  affida- 
vit was  privileged,  although  made  falsely,  maliciou.'^ly  and 
without  probable  cause.  In  this  case  it  seems  to  have  been 
assumed  that  the  affidavit  was  relevant  to  the  cause,  and 
therefore  the  case  falls  within  previous  authorities.  In 
Htnderson  v.  Bromhfad,  which  virtually  is  an  appeal  from 
the  judgment  in  lievis  v.  tSmifh,  the  relevancy  was  by  no 
means  apparent,  and  it  might  have  been  thought  that  the 
privilege  of  relevant  evidence  given  maliciously  would  have 
been  held  to  be  widely  distinguishable  from  the  case  of  ir- 
relevant evidence  given  maliciously.  The  judgment  of  the 
Ex.  Ch.,  although  not  stating  clearly  that  no  such  distinc- 
tion exists,  contains /iuch  a  statement  by  implication.  Cer- 
tainly we  are  startled  by  the  proposition,  even  while  we  bow 
to  it.  As  law,  we  have  nothing  to  say  against  it;  but,  as 
a  question  of  jurispuidcnce,  it  may  be  worthy  the  attentioa 
of  the  Legislature.  'Ihere  is  no  more  salutary  principle  of 
law  than  the  doctrine  of  privileged  coiuuiunication.  It  is 
the  lite  of  business  :  and  its  extinction  would  be  the  extinc- 
tion of  ordinaiy  coimuercial  security.  1  ut  how  wide  is  the 
difference  between  statements  by  responsible  persons,  made 
bona  fidf  for  the  benctit  of  others,  although  injurious  to  the 
individuals  concerning  whom  they  are  made,  and  similar 
statements  made  by  such  persons,  with  a  knowledge  of  their 
falsehood  and  their  malicious  Intent  to  injure. 

Reports  of  parliamentary  and  judicial  proceedings  bt9 
understood  to^e  privileged  while  they  are  verbatim  reports 
of  words  actually  uttered  during  the  proceedings;  but  the 
numttnt  oommentary  ia  inttoduced  the  privil^e  ends;  it  is 
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xrrelavent  matter,  which  of  itself  raises  a  presumption  of 
malice,  by  which  the  privilege  is  destroyed.  How  much 
more  is  this  so  when  the  matter  is  not  only  irrelevant,  but 
knowingly  false  and  malicious.  In  the  case  of  public  meet- 
ings, reports  of  the  proceedings  are  not  privileged,  although 
verbatim  and  bona  fide.  If  they  were  privileged  a  public 
meeting  would  be  a  mere  advertisement  room  for  defamation ; 
(cf.  Davidson  v.  Duncan^  26  L.  J.  104,  Q.  B.)  It  b  pos* 
sible — and  we  have  seen  many  instances  which  confirm  the 
theory — that  after  the  decree  in  Henderson  v.  Bromhead^ 
a  court  of  justice  will  be  made  the  medium  of  sending  forth 
to  the  world  all  the  ill-natured,  spiteful,  groundless  and  ir- 
relevant slander  which  hostile  litigants  never  find  it  difficult 
to  discover  or  invent  against  each  other. 


BREACH  OF  PROMISE  OF  MARRIAGE. 

The  most  disgusting,  disgraceful  and  iniquitous  proceed- 
ing in  our  law  is  the  action  for  breach  of  promise  of  marriage. 
There  is  none  so  open  to  abuse — so  much  abused  in  fact — 
in  which  justice  is  so  rarely  done.  The  reason  is  that  it  is 
never  resorted  to  by  those  who  have  really  suffered  a  wrong, 
but  only  by  speculators  in  marriage,  who  first  delibentely 
design  to  commit  the  great  sin  of  marrying  a  man  for  some 
other  object  than  love  of  him,  and,  failing  in  that  specula^ 
tion,  pursue  their  victim  in  a  still  more  profitable  suit. 
Wounded  love  does  not  console  itself  with  <<  damages.'' 
Marriage  ought  not  to  be  where  love  is  not.  The  veiy  fact, 
then,  that  a  woman  brings  an  action  for  breach  of  promise 
is  conclusive  proof  that  she  could  not  have  loved ;  and  not 
having  loved,  she  was  not  in  a  moral  condition  to  marry ; 
and  not  being  in  a  state  to  perform  a  contract  of  love,  she 
is  not  in  a  position  to  sue  for  the  breach  of  it,  and,  certainly, 
is  entitled  to  no  damages,  for  she  has  incurred  none. 


AUTHORITY  OF  COUNSEL  TO  BIND  CLIENTS  TO 

COMPROMISE. 

Again,  with  the  memory  of  the  great  battle  in  Swin/eny. 
Swin/en  fresh  in  our  minds,  we  are  troubled,  in  a  somewhat 
different  form,  with  the  same  vexed  question  and  perplexing 
doubt.  It  would  seem  that  the  case  of  Fray  v.  Voules, 
83  L.  T.  Rep.  133,  has  arisen  out  of  Swin/en  v.  Smn/euy 
although  Swin/en  v.  Swin/en  was  not  cited  in  Fray  v. 
Voules,  It  will  be  remembered  that  Swin/en  v.  Swin/en 
decided  virtually  that,  in  the  opinion  of  the  Court  of  Com- 
mon Pleas,  counsel  have  an  implied  authority  by  virtue  of 
their  office  to  bind  a  client  by  a  compromise  of  a  suit  or 
action.  The  same  case  in  the  equity  courts  decided  that 
counsel  have  no  such  authority.  Now  in  Fray  v.  Voules, 
the  action  was  against  an  attorney  for  having  compromised 
an  action  against  the  positive  instructions  to  the  contraiy 
of  the  plaintiff,  for  whom  he  had  acted  in  a  former  action. 
Tl^e  defendant  pleaded  that  he  had  made  the.  compromise 
under  the  advice  of  counsel.  On  demurrer  to  this  plea  the 
Court  gave  judgment  to  the  plaintiff.  Lord  Campbell, 
C.J.  said :  ''  The  plea  confesses  that  the  defendant  having 
express  orders  from  the  plaintiff  not  to  compromise,  did 
compromise ;  but  then  it  says  that  such  compromise  was 
made  by  the  advice  of  counsel,  and  was  for  the  benefit  of 
^e  client  in  all  respects.     Is  that  a  good  defence  to  the 


action  7  I  am  of  opinion  that  it  is  not  I  think  in  this  case 
there  is  no  reason  to  say  that  the  defendant  did  not  act  bona 
fide  but  I  think  that  when  he  received  direct  instructions 
not  to  enter  into  a  compromise,  he  had  no  right  to  do  so. 
He  was  not  to  carrv  on  his  business  under  his  client's  di- 
rections as  to  do  what  would  be  absurd ;  neither  was  he  to 
listen  to  any  instructions  if  they  required  him  to  do  a  dis- 
honorable act;  but  it  was  hb  duty  not  to  do  an  act  contniy 
to  his  client's  directions,  when  those  directions  conduced  to 
no  absurdity  or  improprietv.  A  compromise  of  an  action 
was  a  matter  upon  which  the  client  had  a  right  and  power 
to  direct  an  attorney."  So  £rls,  J.  said :  **  As  a  general 
principle  the  attorney  has  a  right  to  compromise  an  action 
without  communicating  with  his  client ;  but  when  express 
directions  are  given  him  to  the  contrary,  he  has  no  right 
to  do  so.  The  client  is  dominus  litis,  and  not  the  attorney ; 
and  it  seems  to  me  to  follow  from  this,  as  a  corresponding 
proposition,  that  the  dominus  litis  has  power  to  prohibit  a 
compromise." 

This  case  is  an  important  counterpart  to  Swin/en  v. 
Swin/en,     As  in  Swinfen  v.  Swin/en  the  main  question 
was  as  to  the  authority  of  counsel  to  bind  a  client,  as  to 
third  parties,  by  a  compromise  ;  so  in  Fray  v.  Voules  the 
single  question  was  whether,  as  between  attorney  and  client, 
the  former  has  a  right  to  set  up  his  discretion  in  the  con- 
duct of  an  action  against  the  discretion  of  the  client.    In 
Swin/en  y,  Swin/en  it  was  doubtful  whether  counsel  wss 
acting  under  the  attorney's  instructions,  or  on  his  own  in- 
dependent authority :  and  the  Court  seem  to  have  given 
their  judgment  according  to  the  latter  view.     In  a  late  case, 
indeed  {Thomas  v.  Harris,  27  L.  J.  353  Ex.)  Pollock, 
C.B.  seems  to  have  thought  that  counsel  cannot  compromise 
in  defiance  of  an  express  prohibition  from  his  client;  but 
this  view,  although  said  to  be  supported  by  Swin/en  v. 
Swin/en,  appears  to  be  opposed  to  the  construction  put  on 
that  case  by  the  Court  of  Common  Pleas  in  Chambers  y. 
Hason,  28  L.  J.  11,  C.  P.,  where  the  Court  seemed  disin- 
clined to  enter  into  the  question  of  counseVs  authority  to 
make  a  compromise.     If  the  views  thrown  out  in  these  latest 
cases  be  correct,  it  appeai-s  that  counsel  is  vested  with  a 
much  larger  power  of  compromise  than  belongs  to  an  attor- 
ney ;  and  that  the  courts  of  common  law,  although  not  the 
courts  of  equity,  will  uphold  an  arrangement  made  by  coun- 
sel in  spite  of  the  original  client's  express  prohibition,  and 
perhaps,  also,  in  spite  of  the  attorney's  prohibition  to  coun- 
sel.    The  courts  of  common  law  appear  to  hold  that  nothing, 
even  to  the  absolute  abandonment  of  his  client's  case,  is 
beyond  counsel's  implied  authority ;  and  that  such  authority 
cannot  be  limited  even  by  the  absolute  veto  of  the  principal 
in  the  action. 

But  IVay  v.  Voules  makes  out  a  much  more  limited 
authority  for  an  attorney  from  his  client.  In  his  ordinary 
character,  and  in  the  absence  of  an  express  prohibition, 
the  attorney  has,  as  such,  an  implied  authority  to  bind  his 
client  by  a  compromise ;  and  not  only  has  he  such  an  im- 
plied authority,  but  he  has  also  authority,  in  spite  of  an  ex- 
press prohibition  from  the  client,  to  bind  the  latter,  as  to 
third  parties,  by  any  compromise  made  with  them  in  his 
office  of  attorney ;  but  in  this  latter  case  he  is  liable  to  his 
client  in  an  action  for  negligence.  Thus  in  Filmer  v.  Helby, 
3  Taunt.  486,  the  phiintiff  had  expressly  instructed  her  attor- 
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ney  not  to  cooseDt  to  a  reference ;  but  he  did  so  notwith- 
standing the  prohibition.  She  was  held  to  be  bound  by 
this  act ;  but  the  attorney  was  said  by  the  oourt  to  be  liable 
for  negligence;  (cf.  Latuche  v.  Parker,  1,  Salk.  86; 
Griffith  V.  Williams,  1  T.  R,  170 :  Favrill  v.  Eastern 
Vounttes  Railwat/,  2  Exch.  344 ;  Chambers  v.  Mason,  28 
L.  J.  10^  C.  P.)  It  is  to  be  remarked,  however,  that  in 
Fra^  V.  Voules  it  was  doubted  by  some  members  of  the 
court  whether  the  client  is  bound,  even  as  to  third  parties, 
when  the  attorney  has  acted  clearly  ultra  vires,  as  in  com- 
promising, notwithstanding  an  express  prohibition  from  the 
client,  if  this  be  so,  then,  according  to  common  law  doc- 
trine {iSwi»fen  y.  Swin/en)^  if  counsel  compromise,  not- 
withstanding the  express  veto  of  the  client  or  his  attorney, 
or  both,  the  principal  client  is  bound  by  the  counsers  act 
But  if  the  compromise  be  by  the  attorney,  it  is  void,  if  made 
against  the  client's  instructions. 

It  is  dear  from  these  cases  that  while  the  courts  of  com- 
mon law  are  indisposed  to  admit  any  limit  of  oounseFs 
authority,  they  are  ready  to  enquire  strictly  into  the  extent 
of  the  attorney's  authority  to  bind  his  client.  It  is  assumed 
that  the  client  is  bound,  as  to  third  persons,  in  all  cases  by 
his  attorney's  act,  unless  clearly  beyond  the  scope  of  his 
authority.  But  what  makes  an  act  beyond  the  scope  of  an 
attorney's  authority  ?  Not  the  client's  express  veto :  for 
until  the  attorney  ne  changed  by  order  of  the  oourt,  there 
are  numerous  well-known  cases  in  which  a  client  .cannot 
stultify  his  attorney's  discretion.  But  an  express  veto  by  a 
client  is  a  dangerous  thing  for  an  attorney  to  disregard ; 
and  if  that  veto  be  directed  against  a  contemplated  com- 
promise, Fray  V.  Voules  shows  that  even  the  sanction  of 
counsel  will  not  save  the  attorney  from  a  liability  at  least 
for  nominal  damages  to  the  client,  and  perhaps  even  for 
substantial  damages  :  (JtUey  v.  Steward,  23  L .  J.  148,  C. 
P.)  How  far  counsel  would  be  liable  in  such  a  case  is  a 
very  different  quostion,  which  may  perhaps  be  settled  if  the 
action  of  Smnfen  v.  Lord  Chelmsford  should  ever  be  tried. 

DIVISION     COU  RT8. 


3.  On  notes  of  hand  given  wholly  or  partly  in  consider- 
ation thereof. 

4.  Actions  of  ejectment,  or  actions  in  which  the  right  or 
title  to  any  corporeal  or  incorporeal  hereditaments ;  or  any 
toll,  custom,  or  franchise,  comes  in  question  ;  or 

5.  In  which  the  validity  of  any  devise,  bequest  or  limi- 
tation under  any  will  or  settlement  may  be  disputed ;  or 

6.  For  malicious  prosecution,  libel,  slander,  criminal 
conversation,  seduction,  or  breach  of  promise  of  marriage. 

7.  Actions  against  a  Justice  of  the  Peace  for  anything 
done  by  him  in  the  execution  of  hb  office,  if  he  objects 
thereto. 


OFFICERS  AND   SUITORS. 


Tqb  Jubtsdiotion  of  the  Diyision  Coubts. 

The  subject  of  jurisdiction  in  the  Division  Oourts  is  in 
DO  small  degree  complicated  from  the  number  of  enactments 
and  the  want  of  logical  arrangement  in  all.  Although  the 
consolidation  is  not  yet  proclaimed,  the  work  as  it  passed 
both  Houses  may  be  relied  on  for  a  correct  exposition  of 
the  law  as  it  is.  We  shall'  therefore  be  doing  good  service 
to  suitors  and  officers  in  these  Ckiurts  by  exhibiting  to  them 
the  subject  in  the  clear  and  intelligible  shape  in  which  it 
is  presented  by  the  Beport  as  adopted  by  the  Legislature. 


Cases  in  wnioH  the  Goubts  have  no  Jubisdiotion, 
OB  have  only  a  Qualified  Jubisdiction. 

The  Division  Courts  shall  not  have  jurisdiction  in  any  of 
the  following  cases : 

1.  Actions  for  any  gambling  debt ;  or 

2.  For  spirituous  or  malt  liquors  drunk  in  a  tavern  or 
alehouse;  or 


Cases  in  which  the  Coubts  have  Juiusdictiok. 

The  Judge  of  every  Division  Court  may  hold  plea  of, 
and  may  hear  and  determine  in  a  summary  way,  for  or 
against  persons,  bodies  corporate  or  otherwise. 

1.  All  personal  actions  where  the  debt  of  damages 
claimed  do  not  exceed  ten  pounds ;  and 

2.  All  claims  and  demands  of  debt  account  or  breach  of 
contract,  or  covenant  or  money  demand,  whether  payable 
in  money  or  otherwise,  where  the  amount  or  balance  claim- 
ed does  not  exceed-twenty-five  pounds;  and  except  in  cases 
in  which  a  jury  is  legally  demanded  by  a  party  as  herein- 
after provided,  he  shall  be  sole  judge  in  all  actions  brought 
in  such  Division  Courts,  and  shall  determine  all  questions 
of  law  and  fitet  in  relation  thereto,  and  he  may  make  such 
orders,  judgments  or  decrees  thereupon  as  appear  to  him 
just  and  agreeable  to  equity  and  good  conscience,  and  eveiy 
such  order,  judgment  and  decree  shall  be  final  and  conclu- 
sive between  the  parties. 

Special  Pbovision  as  to  Jubisdiction. 

Upon  any  contract  for  the  payment  of  a  sum  certain  iff 
labor,  or  in  any  kind  of  goods  or  commodities,  or  in  any 
other  manner  than  in  money,  the  Judge,  afield  the  day  has 
passed  on  which  the  goods  or  commodities  ought  to  have 
been  delivered,  or  the  labor  or  other  thing  performed,  may 
give  judgment  for  the  amount  in  money-  as  if  the  contract 
had  been  so  originally  expressed. 

No  privilege  shall  be  allowed  to  any  person  to  exempt 
him  from  sueing  and  being  sued  in  a  Division  Court,  and 
any  executor  or  administrator  may  sue  or  be  sued  therein, 
and  the  judgment  and  execution  shall  be  such  as  in  like 
cases  would  be  given  or  issued  in  the  Superior  Courts. 

A  minor  may  sue  in  a  Division  Court  for  any  sum  not 
exceeding  twenty-five  pounds,  due  to  him  for  wages,  in  the 
same  manner  as  if  he  were  of  full  age. 

A  eause  of  aoUoa  shall  not  be  divided  into  two  or  more 
suits  for  the  purpose  of  bringing  the  same  within  the  juris- 
diction of  a  Division  Court,  and  no  greater  sum  than  £25 
shall  be  recovered  in  any  action  for  the  balance  of  an  unset- 
tled account,  nor  shall  any  action  for  any  such  balance  be 
sustained  where  the  unsettled  account  in  the  whole  exceeds 
fifty  pounds. 

A  judgment  of  the  Court  upon  a  suit  brought  for  the 
balance  of  an  account  shall  be  a  full  discharge  of  all  de- 
mands in  respect  of  the  account  of  which  pucb  suit  was  for 
the  balance,  and  the  entry  of  judgment  shall  be  made 
accordingly. 
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CORUESPONDKNCE. 


To  the  Edllors  of  the  Jmic  Journal. 

MiLTuN,  21:<t  June,  1859. 

Ge.vtlbmex, — In  answer  to  the  j^eneral  invitation  cod  tain  ed 
in  jDiir  ittst  i88ue,  to  furnidh  infiirmatiun  on  the  working  of  tiie 
9l!«t  clause  of  ihe  Divinion  CourtH  Act,  I  beg  to  Hubuiit  the 
following  as  the  result  in  this  Divi:«ion  ; — the  amount  of  busi- 
ness d<»ne  here  is  not  large,  the  County  beiiig  a  hm;ill  one,  with 
Bix  divisions  therein:  the  proportion  of  Judgment  Summonnes 
I  presume  is  small  also,  yet,  sufficient  perhaps,  to  illustrate 
the  principle  yun  wish  to  evolve. 

During  a  period  of  eighteen  months  past,  the  number  of 
Judgment  Summonses  i«i«u(Ml  is  twenty-six  (whole  number  of 
Buitd  for  the  same  period  780). 

Aggregate  nmount  nt  issue,  in  ca»es  of  Judg.  Sura.  £189  10  0 

Of  which  amooot  at  issue  has  been  paid 64  11  1 

In  8  cases    (of  the  26).     No  order  wna  made. 
Id  6  casea    (of  the  26).     Order  not  ohoyed,  no  further  action. 
In  3  cases     (of  the  'JG).     Order  partially  obeyed,         " 
In  3  cases     (of  the  20).     A  settlement  betweeu  the  parties  has 
been  brought  about,  previous  to,  or  on  Court  days. 

During  the  above  period  (18  months)  do  order  of  coramit- 
ment  has  been  made. 

The  existence  of  such  a  clause  as  the  one  in  question,  is  es- 
sential to  the  intei-ests  of  the  creditor,  and  by  no  means  can  it 
olABh  with  those  of  the  bonrst  debtor:  in  the  ab  ence  of  the 
power  to  garnishee,  were  the  Divuion  Courts  Act  deprived  of 
Ibo  9l9t  (^uae,  tber«  would  bo  too  many  "  l«)op  h<ilea  of  re- 
peat'' for  the  disboDosi  debtor,  the  Act  would  be  deprived  of  a 
larire  amount  of  its  usefulness. 

The  cases  of  hardship  alluded  to  by  you,  which  were  paraded 
In  some  of  the  Journals  a  few  weeks  ago,  with  a  view  to  excite 
A  feeling  against  the  clause  were  very  extreme  cases,  I  should 
hope  far  fetched  ;  or,  if  they  existed  at  all,  were  isolated  instan- 
ces, showing  mal-administration,  which  should  nut  be  nn  ar- 
gument against  the  principle  which  is  embodied  in  said  clause. 
«Ad,  to  suppose  9uch  ao  application  of  it  to  be  at  all  general, 
would  be,  in  my  humble  opinion,  a  libel  on  the  good  eense,  the 
juatice  and  mercy  of  our  County  Judges  ;  but,  even  lulmitting 
that  it  may  ha\e  been  abused,  the  repetition  of  such  harshness 
will  in  future  be  checked  by  the  Act  of  last  Session,  which  will 
prevent  the  vindictive  creditor  from  Rraiifying  his  ngly  temper, 
m  submitting  bis  victim  to  the  indignity  of  unnecesearily  fre- 
quent summonses  of  the  kind;  and  those  who  formerly  com- 
plained of  the  existence,  and  possible  abuse  of  the  9Ut  clause, 
should,  with  this  corrective,  be  satisfied  that  Us  iiUeniion  absolute- 
Itf  necessary, 

I  remain  Gentlemen, 

Yours  respectfully, 

JoHX   HoLGATE, 

Glerk,  let  Division  Court,  Ilaltoo. 


2b  the  Edilors  of  the  Law  Journal, 

•  BsAMsviLLC,  30ih  June,  1859. 

Gentlemen  : — On  reading  your  article  in  the  June  number, 
headed  **  The  Judgment  Summons."  I  thought,  es  my  Ct>urt 
is  so  small  it  was  not  worth  troubling  you  with  a  statement 
of  our  judjiment  aummonses ;  but  apon  more  mature  oonside- 
ration,  I  think,  althougii  few  in  number,  they  will  be  a  very 
material  aid  in  showing  forth  the  great  value  of  the  91st 
secti<»n  of  the  Division  Courts' Act,  or  Judgment  Summons. 
I  therefore  annex*  them  : — 

1.  IJill  V.  Cfines^  XI  4  Is.  Id.,  in  which  cnu.«e  the  defendant  did 
not  appear ;  was  ordered  to  40  days  imprisonmeut,  but  settled 
with  plaintiff. 


(I 


it 
<( 

4{ 
(< 


2.  ^Hft>rdv.  Uenrtf £6  19     7  Set.  with  plalut.ff  before  Ct. 

5.  Shrphfrd^.  Grou 6     9     1 

4.  A'eu'V.  Gulp 13  19  10 

6.  Ilvnry  y.  Tcrrybfrry,,   11   19     7 
C.  Ilciiry  \.  Steveuion  ...    18  17     4 

In  cause,  Kew  Y,.0tilp,  the  defendant  gave  up  property 
which  he  had  previously  alleged  to  be  under  chattel  mortgnge. 
You  will  observe  that  our  Court  is  very  small,  from  the  fact 
that  the  total  number  of  suits  from  the  1st  December,  1857, 
(which  was  the  c<»mmencement  of  this  Court),  to  the  Ist  June, 
1859,  a  period  of  18  months,  is  only  230  suits. 

I  remain  your  obedient  Servant, 

John  C.  Kbrr, 
Clerk  Mh  Di9.  Courts  Lincoln, 
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QUEEN'S  BENCET. 


snorted  by  C.  Robixso^,  Esq.,  BirrMefsit-Zetw. 
EASTSU  TERM,  1S99. 


RkGIHA   V.   OXSNTIirB. 

The  Cbarts  ar»  not  «atbArlt«<1  to  grant  a  new  trial  In  crlmhitl  «i*0«  on  tke  tit* 
oovtiiy  of  tt«w  «riU«u(M  or  fgr  tho  luiwuailuicl  ui:  UM  jury. 

The  prisoner  was  convicted  a.t  Cbatharo,  before  Uum»,  J.,  of  a 
rape  coznmiued  upon  IsabelU  Steiahoff,  at  Baleigb,  on  the  4th.  of 
Auguiit,  1838. 

McCrea  obtained  a  rale  nisi  for  a  new  trial,  on  the  grounds  that 
the  verdiet  Wiis  ngainst  law  nml  evideriQe,  and  the  charge  of  the 
judge  who  tried  the  case;  that  the  jury  were  influenced  in  their 
evidence  by  matters  not  sworn  to  before  them  ;  and  on  ike  dboov- 
ery  of  fVesti  evidenoe. 

J^.  A.  Bmn'e^n  showed- cause  aad  cited  Benthf  t.  fUmmg^  1 
0.  a  479;  'atrakerr.  Qniham,  7  DewL  2^^i  li^v^  t.  HetoUi, 
8  Dovl.  698. 

RoBiNBOsi,  C.  J.,  delivered  tbe  Jadgmeiit  of  the  CooH* 

The  stotute  20  Vie.,  cb-  61,  allows  annq)MUoatioa  to  be  msde 
for  a  new  trial  apoa  any  point  of  law  or  quo«tioa  of  Aict,  io  as  full 
nnd  ample  a  manner  as  any  person  may  now  apply  to  such  supe- 
rior court  for  a  new  trial  in  a  civil  action. 

We  do  not.  think  we  ean,  under  the9e  provlsione,  entertain  an 
application  on  affidavits  setting  forth  tbe  discovery  of  new  evidence 
or  the  misconduct  of  the  Jury,  for  these  are  not  **  points  of  law," 
which  we  take  it  means  legal  questions  that  have  been  or  may  be 
raised  on  the  indictment  or  on  the  evidence,  and  they  are  not 
questions  of  fact,  which  we  understnnd  to  mean  questions  of  fact 
arising  froan  or  suggested  by  tbe  evidenoe  given. 

The  alleged  dtsoov ery  of  new  evidenoe  refers  to  the  affidavit?  of 
witoesses  who  ough:  to  have  been  subpoenaed,  if  the  prisoner  had 
reason  io  suppose  that  eviilence  would  be  material,  aa  they  mu^t 
have  known  that  they  would  speak  to  most  of  the  facts  they  now 
refer  to,  because  what  they  do  speak  of  occurred  in  tbe  prUoner'fl 
presence. 

One  of  tbe  witnesses  was  subpovBaed,  na  the  prisoner^  oonnial 
swears,  bat  did  not  attecMi  beoause  she  was  ill.  i;he  witness  b***^ 
self,  however,  daes  not  state  that  Ehe  was  ill,  or  what  re:isoa  she 
had  for  not  attending,  and  the  other  witnessissaid  not  to  have  been 
subpoenaed,  an  1  does  not  swear  whether  he  was  required  to  attend 
the  trial,  or  why  he  did  not  attend. 

What  is  complained  of  in  tbe  conduct  of  tbe  jury  is,  that  one  of 
the  jurors  in  the  jury  room  said  that  the  prosecutrix  was  a  person 
of  ffoud  character  No  testimony  as  to  her  character  was  given  at 
the  trial.  The  evidence  of  the  girl,  who  was  about  fil'teen  years 
of  age,  was  positive  and  distinoi  in  proof  of  the  ofTence,  and  if  be- 
lieved, conclusive. 

There  was  evidence  of  Fcvrral  witnesses  (children)  which  was 
calculated  to  raise  great  doubt  of  tbe  truth  of  the  storjr,  but  there 
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vas  some  evidence  in  corroboration  of  the  posilive  statement,  and 
it  wrts  for  the  jury  to  de.eruiiue  whether  the  eviJuncj  of  the  pro- 
scent  pix  Whs  true  or  not. 
Rule  discharged. 


Thompson  v.  McDonald. 
PnmiMory  nate-^Gtrinff  time  to  turtiy — BiiuiUiUe  dfftnee, 

AcMon  on  a  prnmlsnory  note  mntle  hv  derendnnt,  pivable  to  W.  or  bcnrer.  rtjI  by 

.  hliit  ili'llvttiHd  ti  tliH  pUJntttf.     Plea^  cii  •■quttMbl''  ^rniutids.  tb.tt  ihit  note  wai 

niiido  liy  du  fond  lint  as  ftirHiy,  Jointly  itnd  8  verally  with  one  C,  to  K'tmrv  m  df  bt 

due  from  C.  to  W..  ai  W.  we'll  knew:  tbtt  VV.  irdiiittvrred  t'l  tiie  pUimiff.  at'ier 

V  bt<cini«dn«.  a-id  wiUioat  Cfm^Idi'nitiuii :  And  that  VT.  iifctr  it  Ml  due  and 

'  betbre  th*^  transftir,  luid  tbe  plaiutilT  after  Mich  >ranfiler.  without  d'-fi^ndaui'ij 
CouKUfut,  gave  timeVt  (X  tu  %h»  prtgaiico  ofdufbudafit.    //e/ti,  nu  dufouee. 

Action,  on  a  proTniHSory  note  made  by  defendant  payable  to  one 
James  Ward  or  bearer,  and  by  him  trannferred  to  the  plaintiff 

/'ieo,  on  cqQiiHble  groundii,  thAt  the  said  note  was  made  by  de- 
fendant jointly  and  severally  with  one  C,  to  secure  a  debt  due  from 
the  said  C  to  the  Miid  James  Ward ;  and  that  the  said  James  Ward. 
at  the  time  he  received  tbe  said  note  so  made  as  afore:«aidf  well 
knew  that  the  defendant  received  no  value  or  consideration  therefor, 
snd  that  the  8atn«  was  m>id<s  by  the  defendant  as  security  for  the 
said  C,  and  that  the  said  James  Ward  traii!ifen*ed  and  delivered 
the  said  note  to  the  plaintiff  after  the  same  became  dae  and  pay- 
able, #ith<.rat  any  oonsideration  or  value  given  by  him  for  sttjb 
transfer  and  delivery  thereof ;  and  that  the  said  James  Ward,  after 
the  said  note  became  due  and  payable,  and  before  the  transfer  and 
delivery  thereof  to  the  plaintiff,  and  the  plaintiff  after  suoh  trans- 
fer and  delivery,  withoat  the  confient  or  knowtedj^e  of  the  defendant, 
gave  thH  said  C.  time  for  the  payment  nf  the  Sfiid  note,  and  hath 
fbrboruB  for  a  long  period  of  time  to  enforoe  paymeut  of  said  note, 
to  the  prfjfndioe  of  the  defendant. 

Demurrer. — That  tbe  plea  do^  not  deny  that  th^  taid  James 
Ward  g>ive  oonsldefntioti  for  the  said  note,  nor  sbew  any  want  of 
oonsider>ition  for  tto  making  of  the  note,  but,  on  the  contrary, 
doe:)  shew  eonsi  leration  :  that  it  df>€9  not  appear  by  the  said  plea 
but  that  the  said  Janles  Ward  received  conMideratiou  for  the  trans- 
fer of  the  said  note ;  and  that  it  does  not  appear  by  the  Sii'id  plea 
that  ther^  Was  any  binding  contract  to  give  time  to  either  of  the 
said  makers,  or  that  there  Waif  any  cottsrde«*aClou  for  suth  for- 
bearance. 

Mc3tt6htt€l  for  the  demttrrer.  Ilttfor  Cameron,  oentrb^  PerUjf 
T.  Loney,  17  Q.  B.  U.  C.  279,  was  referred  to. 

Robinson,  C.  J.  delivered  the  ju  Igment  of  tlie  court 

Wo  lire  of  opinion  that  this  plea  is  ineuffioeut.  It  states  only 
that  the  holder  of  the  note  has  given  time  to  the  principal  debtor, 
uot  that  he  has  by  any  agreement  bound  himself  to  do  so.  What 
is  ^et  up  is  a  mere  forbearance  or  indulgence  shewn  to  the  princi- 
pal debtor,  and  tUu  aloue  has  never  beda  held  to  discharge  the 
surely. 

It  is  utinecssAry  therefore  to  consider  the  sufficiency  of  the  plea 
in  other  respects  as  an  equitable  defence. 

Judgment  for  pluiutltf  ou  demurrer. 


Scott  t.  Kellt. 


thntract^Aafffftment—Ihynunt  by  mittake—Mnnfy  haS  and  r*ceiw«*— IVotyr. 

H.  had  a  contrHct  to  snpply  vriotl  to  a  nllvfiy  eom;»'<B7,  for  which  he  va*  to  he 
paW  «hitn  it  had  Ix-ea  lnpp*ctt^  and  accfpted.  Wliil«  ^5^2  «i»idi«  «vr«  hln^  In 
th«)ro«ii|Min>*ii  .sard  lorioafMc  I  in.  h*«  a<»ilgn'd  all  the  w>iod  that  bo'(>Tigt>d  to 
h'Di  with  orht^r  pn)|M»rry.  m  the  pUlntiff  tor  I  he  lwii»6t  of  bt^  en-ditorn.  He 
at  the  Mine  time  luidn  over  bin  intfrfst  iu  the  contra  t  to  thn  dHcndnnt.  wb  > 
eoTnpl>*)«*d  it,  aad  thu  conip!«nv  af'trwiirdK  bv  mit'nit'  l>iid  defnudant  fur  tbe«e 
152  iwrdn.  nn  w>-||  nM  ftkr  wttnt  h**  had  brniRe  f  Hnpp!f**d. 

JSr«//i  that  tbe  pla  Dtiff  miieht  n-cover  tbin  mim  a«  iiiuncy  h«d  and  received,  but 
tbnt  becoul'i  h<it  uialiitiilu  trover,  tb^rf  haTlntt  in^a  n  •  conversion  bv  dffimdant 

Alf.  a)i40.  that  defHndHMt  could  not  ot^oct  that  tbe  asaigameat  to  th(»  plaiutlif 
wae  not  pioperly  flied. 

Dfxl\bation.  First  count,  for  money  pnyfflle  by  defendant  to 
plaintiff  for  goods  bargained  and  sold,  for  money  received  by  d»- 
fendnnt  for  the  use  of  the  plaintiff,  and  for  money  found  to  be  due 
from  defendant  to  plaintiff  on  an  account  stated.  Second  count, 
iu  trover,  for  152  cnrJs  of  wood. 

IHtas.  1.  To  firsit  count,  never  indebted.  2.  To  the  second 
eottut,  not  guilty.    8  and  4,  to  the  second  count,  the  wood  not 


the  plaintiff's  property,  and  that  the  plaintiff  was  not  lawfully 
possessed. 

At  the  trial  nt  Sarnia,  before  Burns,  J.,  the  facts  appeared  ns 
follow« :     A  person  of  the  name  of  Minty  had  a  large  contract  with 
the  Great  Western  Railway  Copipany  for  supplying  them  wiih 
wood.     He  had  got  out  and  deliverod  W52  cords,  of  which  800  cords 
had  been  accepted  and  paid  for.     The  remainder,  152  cords,  on 
the  4th  May,  1 8o8,  had  been  delivered  nt  the  station,  but  had  not  yet 
been  measured,  inspected,  or  accepted  by  the  company.     It  was 
proved  by  Minty  thaiafterthe  wood  once  was  delivered  by  him  on  the 
premises  of  the  company  he  could  not  remove  it  without  perniis**ion 
from  the  compviy,  but  that  the  delivery  to  the  company  was  not 
complete  until  the  wood  had  passed  inspection,  and  was  measured 
by  their  agent,  according  to  the  specification  in  the  contract  with  the 
company.     While  these  152  cords  remained  still  not  inspected  or 
measured,  and  a-j  yet  un  tcceptod  by  the  cimp  iny,  M'mty  m  ide  an 
assignment  of  his  property  to  the  plaintiff  for  the  benefit  of  creditors 
an  I  in  that  assignment  included  these  162  cords  of   wood.     The 
assignment  was  executed  on  the  4th  of  Mny,  1858,  and  filed  in  the 
county  clerk's  office  on  the  same  day.     No  affidavit  was  made  by 
the  bargainee  therein  mentioned.     Minty  was  indebted  to  the  de- 
fendant, and  for  his  benefit  at  the  same  tirne  assigned  to  him  tho 
contract  with  the  company,  in  order  that  he,  the  defendant,  might 
fulfil  the  residue  of  it.     The  defendant  dil  complete  the  contract, 
and  delivered  390  cords,  and  received  payment  for  that  quantity. 
The  company,  subsequent  to  the  assignment  of  the  152  cords  to  the 
plaintiff,  accepted  the  wood,  and  in  July  after,  when  they  accepted 
the  390  cord-s  from  the  defendant,  not  knowing  or  overlooking  the 
fact  of  a  p  jrtion  of  the  woo  I  being  assigned  to  the  plaintiff  distinct 
from  the  assignment  of  the  contract,  paid  for  the  Whole  quantity 
to  the  defendant     The  defendant  admitted  he  had  received  pay- 
ment from  the  compatiy  for  these  152  cords,  and  that  it  was  an 
eiror  on  the  part  of  the  company,  bat  said  that  as  he  had  received 
the  mo'iey  he  should  keep  it,  as  he  was  a  creditor  of  Minty's. 
The  defend.int's  counsel,  at  the  trial,  made  the  following  obj.'c- 
tions  to  the  plaintiff's  recovery,  either  inassompsit  for  mi>ney  had  and 
received  or  upon  the  count  in  trover.     1.  That  upon  the  count  in 
trover  there  was  no  taking  of  tbe  wbod  by  defendan*^^  proveil,  and 
therefore  that  count  could  not  be  sustained.     2.  That  upon  the 
count  in  assumpsit  there  wai  no  privity  between  the  plaintiff  and 
the  defendant  established.     8.    That  the  amnxmt  due  from   the 
company  for  the  wood  might  be  looked  upon  as  a  debt  due,  and 
then  it  could  not  be  assigned  so  as  to  give  the  plaintiff  a  right  to 
maintain  a  suit  in  his  name.     4.  That  the  asslgn-nont  to  the  plain- 
tiff, not  having  an  affi  iavit  of  the  bargaiuee  attached,  was  uot  in 
ac($ordance  with  the  statute. 

The  learned  judge  overruled  the  objections,  holding  that  the 
facts  entitled  the  plaintiff  to  recover  either  upon  the  count  in  trover 
or  in  assumpsit,  and  that  tbe  facts  taken  separately  might  perhaps 
support  either  view.  The  plaintiff  might  t^tke  an  assignmt'ni  from 
Minty  of  his  title  in  the  wood,  subject  to  the  right  of  the  Great 
Western  Railway  Company  to  acceptor  rejectit,  and  if  the  defendant 
afterWfirds  pretended  to  tie  company  that  these  152  cords  of  wooil 
were  his,  and  he  sold  it  as  such,  trover  might  have  been  maintained 
against  him,  upon  the  inference  that  such  conduct  amounted  to  a 
taking  on  his  part;  or  if  the  dofend.ant  merely  received  payment 
for  it  in  error  on  the  part  of  the  company,  without  hiscontributihg 
to  tb  it  error,  then  the  money  received  by  the  defendant  was  so 
mnch  money  belonging  t)  the  (Plaintiff  in  the  defendant's  hands. 
As  to  the  objection  that  the  bill  of  sale  did  not  contain  an  Hffi  Iavit 
of  the  bargainee,  the  judge  held  that  the  defendant  was  not  in  a 
situation  to  raise  such  an  objection  to  prevent  the  money  from 
being  recovered  from  him. 

Tho  jury  gave  a  verdict  for  the  plaintiff,   £t>C  15.<?.,  and  leave 
was  reserved  to  the  defendant  to  move  the  co  irt  to  enter  nonsuit, 
if  the  court  should  think  the  objections  ought  to  prevail. 
Daois  obtain eil  a  rule  niti  accordingly,  or  for  a  n^w  trial. 
Prince  shewed  cause. 

RoBtvsoH,  0.  J.,  delivered  the  judgment  of  the  court. 

The  objection  to  the  count  ia  trover  I  take  to  be  correct ;  there 
was  no  Conversion  of  the  wood  by  the  (efen<lant.  But  for  the 
money  had  and  received  by  the  defendant,  I  think  the  plaintiff 
was  clearly  entitled  t )  recover. 

The  defendant  was  proved  to  have  admitted  that  he  had  received 
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from  the  company  more  money  than  he  bad  any  claim  to  for  the 
wood  which  he  had  himself  delivered,  and  that  be  supposed  the 
company  had  made  a  mistake  in  paying  it  to  him.  He  offered  to 
gire  up  half  of  the  money  to  the  plaintiff,  and  only  gnTC  as  a  reason 
for  keeping  any  portion  of  it,  that  he  was  himself  a  creditor  of 
Minty's. 

As  to  the  objection  taken  to  the  written  assignment  under  which 
the  plaintiff  claims— namely,   that  it  had  not  been  duly  filed 
according  to  the  Chattel  Mortgage  Act,  for  want  of  a  proper  affi- 
davit ma[de  by  the  assignee^notbing  can  turn  upon  that,  because 
the  provisions  of  that  act  can  only  create  difficulty  where  tbe  as- 
signment is  disputed  by  a  person  claiming  under  a  subsequent 
assignment,  or  by  a  judgment  creditor  of  the  party  making  it. 
As  to  the  plaintiff's  right  to  the  money,  tbe  wood  must  have  be- 
longed in  the  eye  of  the  law  to  Minty  until  the  property  in  it  had 
vested  in  the  company  as  vendees,  which  it  could  not  do  until  it 
was  inspected  and  measured     It  was  in  the  meantime  so  far  under 
the  control  of  the  company,  that  they  could  and  probably  would 
have  prevented  its  being  taken  out  of  ihe  yard,  and  would  have 
kept  it  till  they  had  examined  and  measured  it,  rejecting  any 
that  did  not  come  up  to  the  contract ;  yet  the  wood  must  in  the 
meantime  belong  to  some  one,  and  as  it  was  not  yet  the  wood  of 
the  company,  it  must  have  been  th«s  property  of  Minty  who  took 
it  there,  and  who  could  assign  it  subject  to  the  company's  claim. 
About  the  company's  claim  to  the  wood  there  can  be  no  difficulty, 
because  they  have  got  the  wood  and  have  paid  for  it.      Minty 
makes  no  claim  to  the  money  which  has  thus  got  by  mistake  into 
the  wrong  person's  hands,  and  he  admits  that  the  plaintiff  is  the 
person  entitled  to  it,  and  supports  his  claim  by  his  evidence. 

We  think  the  plaintiff  was  properly  allowed  to  recover,  and  that 
this  rule  must  be  discharged. 

Rule  discharged. 


Haqqaet  t.  Kkenahax. 


B^vim    R^fMtoreeever/arpetri, 

IB  i«plBvtiiiiBd«rl4  k  16  Vlc^  ch.  04,  tbt  verdict  is  dlvUble,  m  that  tlM  plate- 
tiff  nay  raoover  wliAttvM'  put  of  th*  (oods  be  proTM  himself  entitlMl  to^  and  the 
defendant  the  feet. 

•<  VitMn  lots  1  to  la" ezdudes bothl  and  18. 

Rkplbvjn  for  277  pieces  of  white  pine  timber. 

Pleas. — I.  y^on  etpit.  2»  that  tbe  timber  was  not  the  property 
of  tbe  plaintiff. 

At  tbe  trial  at  Perth,  before  Richard*,  J.,  it  appeared  that  on 
the  11th  of  January,  1868,  a  license  was  granted  by  the  govern- 
ment to  tile  plaintiff,  under  12  Vic,  ch.  80,  and  regulations  made 
on  the  8th  of  August,  1851,  to  out  red  and  white  pine  and  all 
other  timber  upon  the  lands  thus  described,  To  extend  from  lots 
No.  1  to  18  in  the  Ist  range,  and  2nd,  8rd,  and  4th  ranges  of  the 
township  of  Olden,  the  half  of  adjoining  road  allowance  included 
with  each  lot,  if  vacant  Crown  lots  at  this  date ;  Canada  Company, 
Clergy  lots  excepted,  and  Indian  lota ;  and  lots  Nos.  8  and  2  in  the 
1st  range,  9,  10,  l2  and  16  in  the  2nd  range,  west  half  of  Nos.  1, 
2  and  8  in  the  8rd  range,  and  Nos.  2,  8,  6  and  12  in  the  4th  range 
also  excepted. 

The  license  expressed  t^at  it  was  to  be  in  force  till  the  80th  of 
April,  1858,  and  that  by  virtue  of  the  said  license  the  plaintiff  had 
right,  by  the  Provincial  Statute  12  Vic,  ch.  80,  to  all  timber  cut 
by  others  in  trespass  on  the  grounds  thereby  assigned,  with  full 
power  to  seise  and  recover  the  same  any  where  within  this  Province. 

The  plaintiff  gave  evidence  of  277  pieces  having  been  cut  on  lots 
which  the  plaintiff  claimed  to  be  within  her  license  but  146  pieces 
of  that  number  had  been  taken  from  lot  18  in  the  4th  range,  and 
the  defendant  contended  that  that  lot  was  not  included  in  the  li- 
cense. Tbe  plaintiff  offered  to  give  evidence  as  to  what  was  in- 
tended in  that  respect,  but  the  learned  judge  held  that  such  evi- 
dence was  inadmissable. 

The  defendant's  counsel  also  objected  that  the  evidence  was  not 
sufficient  to  establish  the  identity  of  the  timber  seized  with  that 
which  had  been  discovered  to  hate  been  taken  from  the  plaintiff's 
land ;  and  that  it  was  not  proved  that  the  titaber  had  been  cut 
within  the  period  covered  by  tbe  license,  and  so  that  it  was  not 
shewn  that  the  plaintiff  had  certainly  a  right  to  it 
The  learned  judge  left  to  the  Jury  these  questions  of  Ikct  tipon 
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the  evidence,  and  by  consent  leave  was  reserved  to  the  defendant 
to  mote  to  enter  a  verdict  in  his  favour,  if  the  court  should  be  of 
opinion  that  there  was  no  proof  of  identity  to  go  to  the  jury  ;  or  if 
the  court  should  be  of  opinion,  as  the  defendant  contended,  that 
146  peicea  appearing  to  have  been  cut  upon  lot  18  in  the  4th 
range,  were  not  cut  on  land  covered  by  the  license,  and  that  the 
consequence  of  the  plaintiff  not  being  entitled  to  recover  for  that 
portion  of  the  timber  claimed  would  be  to  entitle  the  defendant  to  a 
verdict  in  his  favour  as  to  all. 

J.  S.  Maedonald,  Q.  C.  obtained  a  rale  nut  to  enter  a  verdict  for 
defendant,  or  for  a  new  trial. 

Deacon  shewed  cause,  and  cited  Prcvineial  Inauranee  Company 
t.  Maitland,  7  C.  P.  426 ;  Crawford  t.  ThomoB,  7  C.  P.  68;  Menme 
t.  Blake,  2  Jur.  N.  8.  958 ;  NeOson  t.  Harford,  8  M.  ft  W.  806, 
823;  Sills  t.  ffunt,  16  U.  C.  R.  521;  Jur.  July,  1858,  p.  616; 
14  &  15  Vic,,  oh,  64,  sees,  1,  7,  8;  12  Vie.,  eh.  80,  aees.  2,  7,  8. 

RoBiiisoif,  C.  J. — The  etidenoe,  in  my  opinion,  was  snffioient  to 
go  to  the  jury,  lK>th  in  regard  to  the  timber  being  cot  within  the 
period  cotered  by  tbe  plaintiff's  license  and  the  identity  of  the  tim- 
k>er  which  had  been  cut  on  that  land  with  the  timber  repletied 
under  the  plaintiff's  writ.  Looking  at  the  whole  etidence,  and  at 
the  defendant's  conduct  in  the  matter,  I  think  the  jnrj  came  to  a 
proper  conclusion  upon  lK>th  points. 

As  to  the  lot  18,  it  was  not  included  in  the  lioense,  the  words 
**from  loU  1  to  18  "  excluded  both  1  and  18,  and  gate  only  the 
pritilege  upon  lots  between* 

There  is  therefore  only  the  question  whether  the  plaintiff's  daun 
is  ditisible,  so  that  in  this  form  of  action  the  plaintiff  can  reeoter 
for  the  quantity  of  timber  ont  upon  the  land,  rejecting  the  146 
pieoes  proted  to  hate  been  cot  on  lot  18. 

I  think  it  cannot  be  held  that  the  terdict  in  repletln  ander  onr 
statute  is  not  ditisible,  since  repletin  is  allowed  to  be  brought  gener* 
ally  in  oases  where  trespass  or  troter  would  lie.  If  the  party  is  in- 
tended to  be  fatonred  by  hating  the  means  protided  of  getting  the 
tery  chattels  he  claims,  instead  of  damages  according  to  their 
talue,  the  effect  would  fall  far  short  of  the  intention,  if  any  mistake 
in  regard  to  a  single  article  among  many  that  hate  been  repletied, 
must  turn  the  terdict  against  him  for  eterything. 

In  a  late  case  in  this  court  of  SOU  t.  HwUj  cited  in  the  argn* 
ment,  we  held  in  a  case  like  this,  where  lumber  had  been  replevied, 
that  the  plaintiff  might  recover  for  a  portion  wliich  he  proted  had 
been  cut  off  his  land,  though  as  to  another  portion  he  failed  to 
sati^fy  the  jury  that  it  had  been  taken  flrom  his  land. 

The  terdict  must  be  entered  for  the  plaintii^  for  181  pieces, 
and  for  defendant  for  146  pieces. 

Burns,  J. — The  plaintiff  is  not  entitled  to  reeoter  for  the  timber 
cut  on  lot  No.  18,  for  that  certainly  was  not  granted  by  the  Crown 
license  to  the  plaintiff.  It  does  not  appear  to  me  the  defendant 
can  claim  that  the  remedy  by  repletin  cannot  be  sustained,  because 
he  has  himself  xsaused  such  a  mixture  of  the  pluntiff's  property 
with  his  own  that  it  is  difficult  to  identify  the  pluntiff's  property. 
Undoubtedly  either  trespass  or  troter  would  lie,  notwithsUn<fing 
the  defendant  had  so  acted,  and  it  may  be  asked,  is  his  conduct  to 
tVee  him  from  the  specific  remedy  of  repletin  T 

No  doubt  there  must  have  been  a  possession  or  a  constructive 
right  to  the  possession  of  the  prop  erty  in  order  to  enable  the  plain- 
tiff to  sue  out  the  writ  Here  the  plaintiff  had  the  right  of  the 
Crown  to  the  timber  while  it  was  standing,  and  also  had  the  right 
of  the  Crown  to  seiie  and  take  it  after  being  cut  any  where 
within  the  Province.  A  plaintiff  must  satisfy  ft  jiuy  m  well  as  he 
can  what  quantity  of  goods  or  property  taken  from  a  larger  quan- 
tity of  like  goods  or  property  is  his. 

The  defendant  asks  for  a  new  trial  as  respects  the  whole  quan- 
tity of  goods,  because  the  terdict  cannot  be  entered  distribntitely, 
and  for  that  the  bond  giten  contemplates  a  delitery  back  of  the 
whole  property  repletiwL  How  the  plaintiff's  bond  may  be  framed 
we  do  not  know ;  it  is  not  before  the  court ;  but  howeter  that  may 
be,  I  apprehend  i|pan  make  no  difference.  The  4th  section  of  the 
Repletin  Act,  14  &  15  Vic,  ch.  64,  enacts  that  the  condition  of 
the  bond  is  to  be  altered  to  correspond  with  the  writ  authorised 
by  the  act. 

The  same  rule  must  pretail  in  an  action  of  repletin  as  in  others 
where  the  right  of  property  is  intolted,  namely,  that  the  terdict 
may  be  dlstributite. 
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In  actions  for  the  recovery  of  damages  it  is  otherwise,  for  the 
plaintiff  wi)I  only  recover  damages  for  such  property  as  he  proves 
to  be  bis.  When  a  question  is  ma«le  as  to  title,  either  ns  to  land 
or  goodfl,  there,  in  order  to  dispose  of  the  whole  question  submitted, 
it  may  become  necessary  that  a  verdict  may  be  given  one  way  as 
to  part  and  another  way  as  to  other  part.  It  is  correct  to  enter 
in  that  w>iy,  and  the  defendant  should  have  a  verdict  entered  for 
Lim  as  to  the  timber  cut  upon  lot  No.  13. 
MoLban,  J.,  concuri*ed. 

Rule  accordingly. 


COMMON  PLEAS. 


Sepnrled  bjf  E.  C<  Johu,  Esq.,  Barrider<drLate. 
■ASTER  TKRM,  18M. 


Ap^ilbt  t.  Withall,  BT  AL. 

Ifehf,  tbat  whara  the  claimant,  under  an  lotarpleader  nrder,  (<f!er  first  dirodlng 
a  aale  and  then  oountermandiDg  it,)  accepted  part  of  tba  proeeeds  of  the  sale  of 
the  Koodf,  be  thereby  adopted  the  sale,  and  caunot  hold  the  execution  creditor 
liable  for  a  oooTentioa. 

Tbotsb — Plea»— not  guilty,  and  leave,  and  license.  Tried  at 
Belleville,  in  October,  1858,  before  McLean,  J. 

It  appeared  that  the  defendants  bad  recovered  a  judgment  against 
Fred.  R.  Warwick,  and  Andrew  B.  Stewart,  and  bad  issued  an  exe- 
cution thereoOf  directed  to  the  sheriff  of  Hastings,  who  seisea  the 
goods  and  chattels,  for  which  this  action  was  brought,  in  the  posses- 
sion of  the  plaintiff,  who  claimed  them.  In  consequence  of  this  claim 
the  sheriff  applied  for  and  obtained  fh>m  the  Chief  Justice  of  Upper 
Canada  an  interpleader  order,  directing  that,  upon  payment  into 
Court  by  the  now  plaintiff  of  £120,  or  apon  his  giving,  within  three 
weeks,  security  to  the  satisfaction  of  the  sheriff  for  the  payment 
of  that  sum  according  to  any  rule  of  court  or  Judge's  order,  to  be 
made  in  that  behalf,  the  sheriff  should  withdraw  from  the  posses- 
sion of  the  sud  goods.  That  in  the  mean  time,  and  until  such 
payment  be  made  or  security  given,  the  sheriff  ehonld  continue  in 
possession  of  the  goods,  and  that  the  claimant  should  pay  posses- 
sion money  for  the  time  the  sheriff  should  so  eontinue,  unless  the 
claimant  should  desire  the  goods  to  be  sold,  in  which  case  the 
Sheriff  was  to  sell  and  pay  the  proceeds,  after  deducting  the  ex- 
penses and  the  possession  money  from  that  date  (29th  May,  1857), 
into  oourt,  and  the  cause  to  abide  farther  order  therein.  The 
interpleader  order  then  directed  an  issue  in  the  usual  manner.  It 
was  tried,  and  a  verdict  rendered  for  the  plaintiff. 

The  plaintiff  did  not  either  pay  the  money  into  court,  (£120,) 
or  give  security  within  the  three  Weeks.  But  on  the  1 1th  of  June, 
1857,  he  addressed  to  the  sheriff's  bailiff  in  possession  the  follow- 
ing notice :  **  Withall  tt  al,  t.  Wdrteiek  el  al.  As  required  by  the 
interpleader  order  in  this  cause,  I  hereby  desire  yoti  to  proceed 
to  a  sale  of  the  goods  and  chattels,  or  a  sufficient  portion  thereof, 
to  satisfy  the  said  execution,  the  proceeds  of  the  said  sale  to  be 
paid  into  court  as  directed  by  the  said  order  "  This  was  signed 
by  himself  and  served  on  the  bailiff  to  whom  it  was  directed,  on 
the  day  it  bears  date.  In  consequence  of  that  notice  the  goods 
were  sold  on  the  6tb  of  July,  1 857.  About  a  fortnight  before  this 
sale,  and  after  the  expiration  of  three  weeks  limited  by  the  iuter^ 
pleader  order,  a  bond  for  the  security  of  the  payment  required 
was  prepared  and  shewn  to  the  deputy  sheriff,  and  by  his  direction 
was  left  at  the  office  of  Mr.  Bell,  attorney  for  the  now  defendants, 
for  their  inspection.  It  was  returned  before  the  sale,  with  an  in- 
timation that  it  was  too  late,  no  objection  being  stated  to  the  form 
of  the  bond,  or  to  the  surety  proposed.  It  was  not  shewn  that  it 
was  executed  either  by  the  plaintiff  or  the  proposed  surety.  The 
goods  sold  for  £79  7s.  5d.  They  had  been  valued,  according  to 
the  invoice  prices  of  them,  at  £286  4s.  Id. ;  but  the  witness  who 
made  the  estimate  said  that  though  some  of  tlMi  were  worth  more 
than  the  invoice  prices,  taken  the  whole  together  he  would  not 
give  these  prices,  and  that  he  thought  they  were  well  sold. 
Some  of  them  would  not  have  depreciated  by  being  kept.  £50  of 
the  proceeds  of  the  sale  was  paid  over  to  the  plaintiff  after  the 
decision  of  the  interpleader  suit.  The  sheriff's  fees  and  the  ex- 
pense of  taking  stock  amounted  to  £12  78.  dd.    The  balance  still 


remains  in  the  sheriff's  hands.  It  does  not  appear  that  any  rulo 
of  court  or  judge's  order  has  been  made  in  the  interpleader,  since 
the  first  order  of  the  29th  of  May,  1857. 

A  nonsuit  was  moved  for  on  the  ground  that  no  conversion  by 
the  defendants  was  shewn;  that  they  might  be  responsible  in 
trespass,  but  that  would  be  for  the  entry  and  seisore,  not  for  the 
subsequent  sale.  It  was  agreed  that  defendants  might  m^'ve  for 
a  nonsuit,  and  the  Jury  found  for  the  plaintiff,  damages  £100. 

Bell  of  Belleville  obtained  and  supported  a  rule  niti  on  the  leave 
reserved,  citing  Buckland  v.  Johnson,  15  Com.  B.  145. 

Wallridge,  Q.  C,  shewed  cause. 

Drapeb,  C.  J.,  delivered  the  judgment  of  the  court. 

We  have  to  determine  the  plaintiff's  right  of  action  for  an  alleged 
conversion  of  his  goods  by  the  defendants.  Whether  they  were 
trespassers,  or  no,  in  causing  the  sheriff  to  seize  them,  is  not  the 
question.  Probably  they  directed  the  seisnre  of  the  plaintiff's 
goods,  conceiving  that  they  belonged  to  the  execution  debtors 
Warwick  and  Stewart,  but  if  so,  the  mere  act  of  seizure  would  not^ 
followed  by  a  conversion,  entitle  the  plaintiff  to  recover  the  value 
of  the  goods. 

By  the  terms  of  the  interpleader  order,  there  were  two  alterna- 
tives given  to  the  plaintiff  to  have  the  possession  of  these  goods 
restored  to  him,  on  his  complying  with  either,  the  sheriff  was 
directed  to  withdraw  from  possession,  or  the  plaintiff  might  direct 
the  sale  of  the  goods,  the  money  to  be  brought  into  court  subject 
to  the  determination  of  the  interpleader  suit.  Before  the  time 
expired,  within  which  he  must  comply  with  one  or  other  conditions 
for  the  restoration  of  the  goods,  he  gave  the  sheriff  a  notice  to 
sell  them.  And  after  the  expiration  of  that  time,  he  countermanded 
the  notice  and  offered  security,  which  was  one  of  the  alternatives. 
Clearly  he  had  no  strict  right  under  the  interpleader  order  to  insist 
on  the  security  being  then  accepted,  and  to  have  the  goods  returned 
to  him.  If  he  had  a  right  to  countermand  the  sale»  the  result 
would  have  been  that  the  sheriff  would  have  remained  in  possession. 
But  the  sale  which  did  take  place  was,  so  far  as  it  appears,  the 
sheriff's  act,  not  the  defendants,  for  though  the  bond  was  submit- 
ted to  Mr.  Bell,  who  was  the  defendants'  attorney,  it  is  not  proved 
that  he  took  upon  himself  to  give  any  direcUon  on  behalf  of  the 
defendants.  He  may  have  expressed  himself  content  or  not  con- 
tent with  the  security,  with  which,  however,  as  defendants  attorney, 
he  had  nothing  to  do,  for  it  was  to  be  to  the  satisfaction  of  the 
sheriff.  But  he  is  not  shewn  to  have  directed  the  sale,  which  was 
a  matter  resting  on  the  terms  of  the  interpleader  order.  So  far, 
therefore,  I  see  no  proof  of  a  conversion.  And  if  the  sherifft 
though  erroneously,  persisted  in  selling,  because  he  considered 
the  plaintiff  had  no  right  to  countermand  the  direction  to  sell,  the 
defendants  could  not  thereby  be  made  guilty  of  a  conversion,  and 
if  the  sale  was  properly  to  he  consider^  as  a  sale  directed  by  the 
plaintiff,  there  was  no  conversion  at  all. 

But  it  appears  that  since  the  sale  the  plaintiff  has  received  £50 
— ^part  of  the  proceeds ;  and  this,  I  think,  affords  strong  if  not 
conclusive,  evidence  that  he  adopted  the  sale  as  made  under  his 
direction  ;  that  he  affirmed  the  original  order  to  sell,  and  disaffirmed 
the  countermand.  * 

On  the  ground  that  there  was  no  evidence  of  a  conversion  by 
the  defendants,  I  think  the  rule  for  nonsuit  should  be  made  ab- 
solute, and  this  makes  it  unnecessary  to  consider  the  grounds  urged 
for  a  new  trial. 

Per  ear, — Rule  absolute  to  enter  a  nonsuit. 


Haaokb  t.  Mabb. 


Didrei$-'B«flemn    School  rates, 

Hdd,  that  a  party  avowlog  Ibr  dlatress  Id  the  \vrj\tk%  of  a  achno]  rate,  the  l^-law 
for  aanetloDlng  sach  levy  requiring  to  be  passed  np^n  the  requiiet  or  with  the 
eoDsent  of  oertain  persona,  most  shew  such  request  to  have  boen  made,  or  sooh 
conenrrenoe  or  coosent  obtained. 

Bdd  also,  that  upon  sndi  avowry,  the  avowant  must  set  fiirth  the  eondltl^ms  pre* 
cedent  required  by  law  to  be  oompllsd  with  before  tiie  passing  a  fay-law  to  levy 
a  rate  for  school  purposes. 

RBPLBTiir  for  a  bay  horse. 

Avowry. — That  defendant  was  collector  of  school  rates  for  srhool 
section  No.  11,.  Township  of  Markham,  within  which  plaintiff  re- 
sided, and  was  liable  to  be  and  was  rated  on  the  assessment  roll 
for  the  year  1857,  as  a  rate-payer.    That  by  a  by-law  of  the  town* 
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ship,  piti-teii  the  28tli  Sept«inbir.  18-37,  it  wns  enauted  that  tber^ 
Bhouhi  be  Itiviml  and  coilt^cteU  from  thd  ratablo  property  in  th^ 
Siiiii  school  «ectit>n,  lor  ^cllool  purpo^^cs  tor  the  miiil  year,  the  sum 
of  £68  54 ,  and  that  the  c'erk  uf  the  municipalitj  should  make 
provit»ioo  nn  the  colleotor*is  roll  fur  th'U  purpo.se,  and  th;it  the  col- 
lector fur  tiie  east  half  of  the  township  fbonid  collect  the  BAme 
with  the  other  township  rates,  and  when  so  colIecte<i  shoud  pty 
tlie  same  over  ID  to  the  hands  of  (he  trustees  of  the  said  school  section 
after  retaining  there<tat  four  per  cent  on  the  sum  so  collected  to 
defray  the  expense  of  collecting.  That  in  pur  uanco  of  th^*  bv-law, 
the  clerk  did,  in  the  month  of  September,  duly  make  provision  on 
the  baid  collector's  roll  for  the  rate  aforesaid,  and  tliereby  plainiiflf 
was  rated  and  rei)uired  to  pay  £o,  which  was  his  fuir  and  proper 
rate.  That  defendant  was  the  collector  of  rates  for  the  etist  halt 
Of  the  said  town»hip,  and  as  such  the  roll  was  delivered  to  theiu 
that  he  mi^ht  collect  the  rate.  That  during  the  year  1857,  he 
called  on  plaintiff  and  requested  him  to  pay,  which  plaintiff  refused. 
AVherefore,  within  seo.  II,  where  pUiutiff  resided,  as  and  in  the 
name  of  a  di?«tre»s  for  the  said  school  rate  remaining  unpaid,  be 
seized  tlie  said  horse,  &c.,  to  levy  the  said  rate. 

Demurrer. — Because  it  is  not  shewn  that  the  municipal  council 
was  requested  to  levy  the  rate  in  the  by-l.iw  mentioned,  nor  for 
what  purpt)se  it  was  levied,  nor  that  the  council  hiwi  authority  tj 
pass  it.     There  were  other  objections  suggested,  but  nut  argued. 

hecle»t  Q-  ^''t  ^or  plaintiff,  cited  JSt49  v  Municipaiitff  of  Sa/'jhet, 
13  Q,  B.  4U8 ;  lirown  ▼.  The  MunicipalUy  of  York,  8  Q.  B.  U.  C. 
68tJ. 

Af.  C.  Cameron^  contra,  Dennii  ▼.  Ungheg^  8  U.  C.  444 ;  Brown 
▼.  Alantcipality  of  York.  9  U.  C.  Q.  B.  4o3 :  13  &  14  Vic,  cU.  48, 
sec.  18.  ch.  1  ;  11  Ad.  &  E.  9»3  CharLoa  ▼.  Aldway, 

Dbapbr,  C.  J..  deliTered  the  judgment  of  the  court. 

It  the  authority  of  the  muoicipal  cnuneil  to  pass  this  hy-law  WM 
to  be  exercised  directly  ami  immediately  under  the  ftatutes  of  the 
province,  without  aJiy  cnnditton  precedent  necessarily  interposing 
before  the  niitb  rity  could  b«  lawf^ltly  e^ierctsed,  then  the  by-law 
parsed  immediately  under  such  authority,  and  within  iu*  scope,  would 
by  itcwif  prof eot  MiKi  justify  tbeise  offiorrs  whose  duty  it  was  to 
onn-y  it  into  effect,  in  such  %  case,  it  would  not,  I  think,  be  ne- 
c«tt!mry,  eren  in  an  avowry  to  set  out  more  tliaii  the  by>law,  and 
to  shew  tiMit  Uie  not  oomp4atoed  of  wai»  antborisei  or  oomuMnded 
by  ik 

But,  althovgh  authority  he  given  to  past  a  by-law  fbr  any  par> 
tieular  purpose,  if  that  autliorlty  oan  otily  be  exeroised,  either 
upon  the  requt*st^  or  witli  the  coocurrence  or  c  mstnit  of  other  par- 
ties, then  1  apprehend,  that  a  party  av<iwing  fbr  a  distress  taken 
to  enforce  piyment  of  any  rate  imposed  by  the  by«Uw,  mu^tshew 
Qot  merely  thtU  the  by.  aw  was  passed,  bat  thHt  it  was  pa^ed 
U{hm  HuoU  reqae^r.,  or  with  snch  ouncu>retioe  or  ooasent. 

A  di>tinctiun  is  taken  between  a  justifrcation  to  an  notion  of 
trespass,  and  an  avowry.  In  treftpass  it  is  sufficient  for  the  de- 
fendant to  aUege  in  bis  plea  matter  to  excuse  the  trespass,  but  in 
replevin,  the  avowal  is  in  the  nature  of  a  pUintiff,  for  he  is  to  have 
a  return,  and  therefore  the  avowry,  which  is  in  the  nature  of  a 
declaratiun,*must  shew  a  good  title  in  omnibus^  and  contain  euffioi- 
ent  matter  to  entitle  him  to  a  return.  Thus,  in  trespass,  if  the 
defendant  juistify  for  an  amerciament  in  a  cuait  he  mu^t  set  forth 
a  warrant,  for  he  is  a  wrong-doer  unless  he  ncted  hy  virtue  of  a 
warrant ;  hut  it  is  not  nece^.-ary  to  aver  the  matter  ot  the  present- 
mi'Dt,  because,  ns  to  him,  it  is  imnmterial  whether  the  offence  was 
committed  or  not,  so  there  was  a  preseiitmeut,  and  his  plen  is  only 
to  excuse  the  wrong;  but  in  an  avowry  the  defendant  ought  to  aver 
in  fact  that  ihe  plaintiff  committed  the  offfiice  for  which  he  was 
amerced,  because  he  it  an  actur.  and  has  to  recover,  which  cm 
only  be  upon  the  merits.  1  Wm.  Sanders,  347,  note  8,  citing 
Oo  difittn  V.  Ayli  ff,  Yeiv.  148 ;  Maihemti  v.  Cjrty,  Carth.  74,  1 
Salk.  107  ;  7  Co.  25  a. 

Mr.  EecUi  argued  that  replevin  would  not  lie  for  such  a  distress, 
but  for  our  act,  which  gives  replt*vin  wherever  trespass  or  trover 
will  lie  ;  and  therefore  this  action  was  to  be  trente«l  as  if  in  form 
on  action  of  trespass,  nnd  as  a  consequence,  that  whatever  would 
be  a  good  plea  in  justification,  in  trespass  would  cotistitute  a  good 
avowiy. 

1  cannot  accede  ti  the  argument,  first,  because  1  do  not  seo  that 
tba  nature  of  a  repleviu  is  altered,  becauM  the  etaittte  may  extend 


it  to  cases  where  it  was  not  considered  that  it  would  lie  before. 
The  avowant  is  still  an  act  >r,  and  if  snc  e^sful,  U  still  entitled  to 
a  return  ;  and  therefore  it  mu-^t  be  as  nectsaary  for  liim  to  m«ke 
a  good  title  in  omnibus  in  case.s  under  the  act  ais  m  ca  ea  at  common 
law.  And,  secondly,  I  thiuk  the  weight  of  authority  shews  that 
roplevin  would  lie  in  thi^)  case,  althougli  our  statute  had  not  beea 
|)a»»ed.  I  refer  to  Gtorge  v.  Chambers^  (1 1  M.  &  W.  149,)  affirmed 
in  .4//-n  v.  Sharp  (2  Exch.  352,)  a::d  in  Jonen  v  Johnxon  (5  Kxch. 
8t>2,)  which  la^t  case  was  upheld  in  error,  (16  Jnr.  840:  7  Exch. 
4.J2.)  M.>reU  v.  ILireey  (4  A.  &  B.  684,)  Morrell  v  Martin  (H  .M.  & 
Or.  581,)  Sflhff  V.  BtrJons,  (3  B.  &  Ad.  2,)  Govern >r  nf  Poor  of 
Bristol  V.  Wait  (5  A.  &  E.  1.)  Fenton  v.  Bnyle  (2  N.R.  899.) 

The  only  remaining  question  is,  whether  the  by-law  as  pleaded 
'  shews  a  sufficient  authunty. 

,  Upon  the  hest  consideration  t  can  give  the  matter,  I  think  it 
I  does  not.  I  look  upon  the  powers  cot. f erred  upon  municipal  coun- 
I  oils  to  levy  rates  f ^r  sohool  purposes  within  school  eections  as  uux- 
I  itiary  to  the  carrying  out  ot  the  school  acts. 

The  language  of  the  12  Vic,  ch.  81,  sec.  31,  3rdly,  may  seem 
j  to  confer  an  entirely  independent  authority  for  the  purposes  spe- 
cified.    But  during  that  same  session,  a  school  act  was  passed 
I  (ch.  83  )  by  the  30th  section  whereof  (Srdly)  the  exercise  of  this 
I  authority  was  plainly  limited,  for  though  no  rate  could  be  levied 
I  for  building  a  school  house,  or  fbr  purchasing  a  site  for  a  school 
I  house,  except  by  a  by-law  of  the  Municipal  Counod,   that  hw\j 
I  could  not  impose  the  rate,  onleiis  a  memorial  praying  for  it  was 
signed  by  a  majority  of  the  laud>holders  and  houne-tioiders  of  the 
section,  and  was  submitted  to  the  eoancii.     And  (Gthly)  the  powers 
to  piss  a  by-law  to  support  the  omtmon  schod.  or  as  expressed 
in  12  Vic,  for  the  establishment  and  support  of  seliools  according 
t*  law,  is  not  to  be  exe.ots^Hl,  unless  the  majority  of  the  land- 
holders and  houTfe-holdrfs  have  determined  to  support  theco  umi*n 
schools  by  a  tax.     Olter  limirationn  are  impose  i  by  see  38  of  that 
act.     And  the  oc»ly  duty  to  levy  a  rate  that  was  unre«itrictedly  im- 
posed in  that  act,  was  for  raising  a  sum  for  teachers  equal  to  that 
given  by  government  for  the  same  purpose.     This  latter  act,  eh. 
83,  was  repealed  in  the  following  year,  bat  reetrietiima  on  the 
power  of  tbe  muntctpal  oouTioils  were  contained  in  the  sub!*tltated 
school  aota,  as  in  13  &  14  Vic,  ch   48,  seo.  12,  (9thly.)by  implica- 
tion, in  see.  18^  of  the  same  aet,  (Utly)  and  tu  see.  17,  of  10  Vic, 
oh.  186. 

It  appears  to  me,  therefore,  that  tide  avowry  tloes  not  go  fhr 
enough,  but  that  the  condition  preee<lent  to  the  exercise  of  the 
power  to  piss  a  by-law  to  levy  a  mte  for  i>ehool  pur|>osHs  wiiliia 
the  section,  should  have  been  set  forth,  aad  that  the  plaintiff  ia 
entitled  to  our  judgment  on  this  demurrer. 

It  becomes  unnecessary  to  considvT  any  further  the  gronodfl  of 
the  plaintiff's  applic.iiion  for  a  new  trial.  The  verdict  fvr  the 
defendant  cannot  create  any  ab'«olote  bar  to  the  pUintitT*s  reo«fV- 
ery,  when  the  avowry  on  which  it  is  founded  is  insufficient  in  law. 
It  will  be  for  the  plaintiff  to  consider  what  course  he  must  adopt 
to  get  rill  of  the  effect  of  the  omission  to  assess  oontingentdaoiagrs 
on  tbe  demurrer ;  if  he  bad  done  that  and  had  treated  the  avowry 
as  his  demurrer  treated  it,  as  containing  no  legal  answer  to  his 
action,  he  might  have  moved  tor  judgment  f»on  obstante.  We  do 
not,  however,  ditfobai-ge  the  rule  for  a  new  trial.  It  is  better  to 
leave  that  pending  until  plaintiff  takes  some  step  to  get  the  bette&t 
of  the  judgment  in  his  favour  on  the  demurrer. 
Judgment  for  plaintiff  on  demurrer. 

See  12  Vic.  ch.  81,  see.  81.  Srdly.  nnd  sec  155 ;  13  &  14  Vic, 
ch.  48,  see  12  sub.f>ec  9;  13  &  14  Vic  ,  ch.  64,  sch.  A.,  Nc  9(5. 
14  &  16  Vic,  ch.  109,  sch  A  No.  21  ;  16  Vic  ,  oh.  182,  seo.  39; 
and  ch.  IK),  sees  17  and  25;  22  Vic,  ch.  99,  sec  259 ;  Wiltrttn  v. 
WHier,  1  B  &  B.  57 ;  Pearson  r,  Roberts,  Willis,  6«8 ;  Fht  herr. 
WUkins,  6  Ba  28S ;  Banks  T.  Brand  Z  M.  &  S.  525;  Fenton  ▼. 
Boifir,  2  N.  R.  899;  George  v.  Chambers,  11  M.  &  W.  149;  AUth 
V.  Sharp,  2  Eich.  862. 

Statneb  t.  Applboatb. 

Canwyani»—OTiifio  Ot-^iharO^d  wrman* 

Iftld.  «hnt  n  mnrHfioate  of  h  murHe't  Wfinmn  on  th«*  tsck  of  n  (l^»d.  whi  h  n'aewl 
that.  bL«' hnd  \)Vfu  *cltil>"  «•x^mint'd  iiigr^Md  i.f  tb«  W'<r<lii  *'a|iari  riom  her 
hiiHliai.d,"  w.tR  InsufBclent,  eVfu  alilmu^h  U  was  proved  aa  a  Uci  UeJwrs  Ihe 
couviiyaAos  that  tbe  woniao  wen  eBamliicd  apart  firvm  her  hastand. 
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JCjbctmrnt  for  bind  in  Warwick.  Trinl  nt  the  )H9t  SftratA  hs- 
^5iz^."*.    IMiiiutirt'x  ttUe  wns — 

1.  Patent  to  i:I!i7.ibetli  llnwlcy,  wii'e  of  Snranel  Ifaw'cjr,  tloti'd 
the  imii  of  November,   1 8  Jo.   . 

2.  Doeti  from  Stimufl  ll.awley  And  K'tizabeth  bis  wife,  to  George 
DouUnn,  dntcd  thu  Uith  of  June,  1840. 

8.   l>e»i  tVoni  (joorj^o  UoiiUon  t4)  tbo  plaintiff. 

The  certitiouto  cm  deed  No.  2,  htated  that  Mvs.  Ifawli^j  was 
"  duly  exatiiine<l/'  &c  ,  but  did  tiot  »tttt«  thjit  Buch  esaauimtion 
was  apart  from  bcr  btiBbnrid. 

Ou  the  trial,  at  London,  before  Burntt^  J.,  one  of  the  certifying 
mngistrale;*,  umi  the  subdcribini;  witne:4d,  proved  that  Mr.^.  IIawU*y 
wiM  examined  np't^rtfrom  her  kunhand^  and  that  all  neeilful  formal^ 
itie-9  were  coinulievl  with      Tin*  jury  8o  fnund  these  faotj). 

It  was  objected  for  the  defence  that  tb«  deed  was  inoperative 
for  want  of  ibo  worci^i  in  the  oet-tificate,  ^^  Oftari from  fier  kiMbunfi." 

A  verdict  was  taken  for  plaintifft  subject  to  the  opinion  of  the 
court  on  this  point. 

iit^ech^^  Q.  0.,  for  plaintiff,  cited  Xickson  t.  Relnrtaon^  4  C.  P. 
U.  C.  272 ;  AlluoH  v.  Ue^nor  14  Q.  B.  U.  0.  469;  Tifuny  r.  Jfo- 
Camb«r,  U  Q    U.  U.  C  169. 

S.  Rickurdi  for  defendant,  referred  to  JoU^  ▼.  Hancock,  7  Bxe. 
820. 

Drapeti,  C.  J.,  delivered  the  judgment  oPtb©  conrt. 

By  46  Geo.  H!.,  ch.  5,  the  deed  of  a  married  woman  was  to 
have  no  force  or  effect  whatever,  unless  she  appeared  in  open 
court  in  B,  R.,  or  before  a  jurige  thereof  at  chambers,  or  before  a 
judge  of  us«izc,  anti  was  examined,  and  gave  ht;r  consent  without 
coercion.  Sec.  3  provides  for  the  giving  of  a  certificate,  but  does 
not  innke  the  validity  of  the  deetJ  lo  depend  upon  its  being  given. 
The  force  and  effect  of  the  deed  i.^  derived  upon  the  examination, 
the  ceriiicHte  m^-rely  supplies  evidence  of  it.  My  thiit  act  the  ex- 
aminution  was  required  to  be  within  six  months  after  tixe  execution 
of  the  deed. 

The  69  Geo.  IIL,  ch.  3>  only  altered  the  Uw  as  reicavdsd  dsed*" 
executed  in  Uppi*r  Canada,  by  extrndto^  tiM  tioie  within  wbieh 
the  exanumition  ought  be  made  ti  twelve  nioaths. 

The  2  Geo.  IV.,  oh.  14^  enaotA  that  it  ahouJd  be  laiiftil  for  any 
married  woman,  havmg  ifeal  estate  in  this  proviace,  to  «{>peur 
before  tlie  quarter  seasiooft  of  the  peace  in  the  liistriet.  in  which 
she  may  at  the  time  be  resident,  or  before  the  general  quarter 
0«s.MQna  of  the  peace  in  a*iy  dU'riot  io  Ihta  provieee,  ineaMes  in 
-which  the  party  renidea  out  of  this  pravinee,  (see  8  Atk.  dOd.  as 
to  the  word  party  iu  a  statute,)  at  any  time  withia  twelve  mnaths 
after  her  execution  of  the  deed  oooveymg  away  her  real  estate, 
and  being  exaaiined  by  the  chairiean  of  the  quarter  sesMooa,  in 
open  court,  louobiiig  her  oonsent  to  alien  and  depart  with  her  real 
osteite,  aa  ia  such  deed  may  b^  mentioned ;  it  shall  aod  luay  be 
lawful  for  the  said  chairman  to  certify  the  same  ia  like  ma«inf  r, 
ai  the  same  may  at  present  be  certified  by  the  Court  of  King's 
Bench,  or  any  judge  thereof^  and  the  aaid  certifteate  shall  have  the 
same  force  and  effect,  and  be  as  valid  in  law«  as  any  certificate 
given  under  and  by  virtue  of  the  act  of  49rd  Geo.  III. 

The  l8t  Will.  IV.,  ch  8v  sec.  5  repeals  the  43rd  Geo.  Ilf.  tfee. 
1  enables  any  married  woman  above  the  age  of  twenty-one  years, 
residing  withio  the  province,  and  seixed  of  real  estate  therein,  to 
alien  and  convey  such  reat  estate  by  deed,  to  be  exeo«ited  by  her 
jointly  with  her  bu^baod;  provided  always,  that  such  deed  hheUl 
not  be  valid  w  Aava  om^  fffi^t,  utUeu  such  married  wotnan  shiUl 
execute  the  same  in  pre-ieuce  of  one  of  the  judges  of  the  Court  of 
Queea'a  Bench,  or  in  the  pref<ence.of  a  judge  of  the  I>tatrict  Court, 
erajad^e  ('f  the  Surrogate  Court  of  the. district  im  whiefa  audi 
married  woman  shall  reside,  or  of  two  ju.<tioes  of  xkte  peace  for 
t:ich  district,  and  unUaa.  such  judge  or  two  justieea  of  the  peace, 
(as  the  ca^ie  may  be,)  shall  examine  soeh.  married  womiia  apart 
from  her  husbtind,  respecting  her  free  and  voitintary  censeDt  to 
alien  and  depart  with  her  estate  na  mentioael  in  the  deed,  and 
thalt  on  the  day  of  the  execution  of  the  deed,  certify  en  the  back 
of  tlte  deeiJ,  in  some  form. of  words  to  tho; following efi^t:  **  That 
on  the  day  mentioned  in  the  certificate,  such  married  wnm-tin  did 
appe^tr  before  him  or  them  at  the  place  to  be  n«med  in  the  oertifi- 
oaie,  and  being  examined  by  bim  or  them  apart  from  her  husband 
did  appear  to  give  her  consent  to  depart  wiih  her  estate  in  thu  deed 
mentioned,  freely  and  volantarily,  and  withoat  any  coercion  or 


fear  of  cr>ercion  nn  th^  part  of  her  husband,  or  of  any  other  person 
or  persons  whatsoever." 

The  2nd  Vic,  ch.  G,  (passed  the  lltli  of  \fny,  18R?».)  rrfcrs  to 
the  ruro^foinr;  st.itute,  nnd  by  section  2  enacts  that  the  Cfrtificate 
to  be  indoii^ed  on  any  deed,  pursuant  to  the  saitl  nctj  shall  be  to 

the  following  effect : do  hereby  certify,  that  on  this? day 

of at the  within  deed  was  duly  cxpcotfd  in  the  pn*sonce 

of by wife  of one  of  the  grantors  therein  named, 

and  that  the  said at  the  Maid  time  and  place,  bfing  exnmined 

by apart  from  h*»r  husband,  did  appear  to  give  her  consent 

to  depart  with  her  e«tate  in  the  lands  mentioned  in  the  said  deed 
f rec  y  and  without  coerci(m,  or  fear  of  coercion,  on  the  part  of  her 
hur<b.ind  or  of  any  other  person  or  persons  whitsoever,"  Hnd  that 
such  certificate  shall  be  deemed  aud  taken  to  be primd  facie  evid- 
ence of  the  facts  containcul  therein. 

The  certificate  is  declared  by  this  last  atrtto  bepHmfi  /V/c/c  evid- 
ence of  the  facts  contained  therein.  None  of  the  preceding  acts 
contained  and  similar  provision.  The  term  prim/i  faciei  imports 
at  least  that  the  truth  of  the  facts  therein  contained  may  be  con- 
troverted ;  that  it  may  be  shewn  that  the  aseertions  tlterein  cju- 
taioed,  or  some  part  of  them,  are  not  true.  If,  however,  evidence 
to  impeach  the  truth  of  the  certificate  be  admissible,  so  mu^t  evid- 
ence to  sustain  it,  and  the  fact:i  whether  Uie  married  woman  was 
examined  apart  from  her  husband,  and  appeared  to  consent  vol- 
untarily, and  whether  the  certificate  was  endorsed  on  the  day  the 
deed  was  executed,  and  wheth»'r  the  married  woman  exiioutud  it 
will  be  at  large  on  the  evidence  for  the  jury. 

It  is,  however,  a  very  different  question,  whether  evidence  dehors 
the  certificate  is  admissible  to  supply  the  existence  of  a  fact  essen- 
tial to  be  atated  iu  itie  certificate,  and  assuming  eu  b  ertdence  to 
be  admissible,  and  the  f  kcC  to  be  found  by  the  jury,  the  question 
still  remains,  whether  tho  defect  in  the  oertificate  can  be  tlius 
tyupplied,  aad  the  eertificatte  treated  a&  if  Use  essential  fact  were 
contained  in  it. 

If  the  wholtt  object  of  the  aerftifioate  wore  raanely  to  supply  eri^ 
dence  tiiat  the  formalities  of  examination  as  set  fortn  in  the  act 
had  been  complied  with,  ajid  this  apparentlyi  wam  tlie  whole  object 
under  the  4drii  Geo  IU.,  Lahemid  have  tens dK&evlly  ia  answering 
the  question  affimativeiy. 

But  the  statute  I  Wm.  IV.,  enaets  that  the  deed  ^hafl  not  be 
vaiid  or  have  aw^  efeci^  unleoa^  Ul  The  married  womsn  execute 
it  in  the. presence  of  oectaia  judgea  or  justices.  2n<t  Unless-  the 
judge  or  juetioea  examine,  her  apHrt  Irsm  her  huaband  3rd.  Uti- 
ieiia  suoh  jod^  or  yttstieesoerttfj  or  the  baefe  of  the  deed  te  the 
eliuot,  a»  givca  in  the  latter  act  of  2  Vio. 

In  the  ahspaee  of  any  one  of  theaeconditiona,  the  deed  is  invalid 
and  of  no  effeot,  and  it  nitt»t  be  remembered  that  but  for  the  (ita- 
tutee  the  deed  would,  ae  to  the  marrieii  woman,  be  wholly  inefl^- 
tnal.  It  is  an  enabling  act :  but  the  ability  is  given  on  Ci*i  tain 
coodiktone.  Before  the  4ftrd  Geo.  HI.,  a  married  w^oman,  in  Upper 
Canada,  was  not  capable  of  tran>fering  real  pro|ieKy  without 
being- a  parky  to  a  record.  Hence  the  legislature  passed  thnt  and 
the  succeeding  acts  to  substitute  the  mode  of  proceeding  pointed 
out  in  them. 

Now  this  eertifioate  dees  not  stale  that  the  raorrted  woman  wrs 
examined  apart  from  her  busbaiud,  but  it  contains  a  word  not 
employed  ia  the  statutee;  it  says,  that,  *' bring  i/»/;|/ examined," 
she  did  appear  to  giv<e  ^' her  consent,"  &o.  The  word  **  duly"  not 
being  in  the  form  of  certificate  contained  in  the  statutes. 

I  think  thefactofexanHnation  apart  from  thebu"4»and  essential. 
I  thiidc  aUo,  that  as  a  fact  it  mu«t  be  certified  in  soma  form  of 
words,  and  I  tikinkv  further,  that  unlesa  by  the  wnrd  **  duly*'  wq 
can  hold  that  fact  to  be  ineorpovatod  in  the  certificate,  the  deed 
OMMt  be  held  of  no  effect. 

Can  we  then  properly  hold  timt  the  iaterpretatian  of  the  word 
**daly"  will  supply  the  omission  of  any  fuel  essential  to  the  ex. 
aminntion:  that  the  words  **'duiff  eKaminsd,"  are  fo  the  efecf  (2 
Vic,  ch.  G,  sec  2,)  of  "apart  from  her  h^isband?*'  If  so,  then 
the  same  word  might  with  equal  reoMon  represent  the  fACts  that 
the  wife  was  examined  on  the  day  of  the  exeoution  of  the  deed, 
and  at  the  place  where  it  wasexucated,  both  which  particularMaie 
required  to  be  certified  in  relation  to  the  examination  of  the  mar- 
ried women.  And  then  the  farther  question  would  aritte  whether 
a  certificate  following  the  atatnte  in  other  respects,  but  whioh 


160 


LAW    JOURNAL 


riMMBMk 


iMMMMAta 


[JuLfj 


umplj  stated  that  the  married  woman  was  dalj  examioed  by  the 
oertifying  officer,  aod  did  appear  to  gi?e  her  ooDsent,  waa  primd 
facie  eTldenoe  of  time,  plaoe,  and  the  absence  of  the  husband ;  these 
facts  being  held  to  be  contained  in  the  certificate,  by  the  strength 
of  the  word  duly. 

I  think  we  mast  treat  the  words  **  to  the  following  effect,"  in 
the  2ud  section  of  the  2nd  Vic,  ch.  6,  as  giWng  no  greater  latitude 
than  to  authorise  a  change  of  the  form  of  expression,  as  for  ex- 
ample, that  '*  in  the  absence  of  her  husband,"  might  be  used  in 
lieu  of  "  apart  from  her  husband,"  and  the  like,  but  that  we  can- 
not construe  them  as  authorising  the  omission  «>f  one  or  more  es- 
sential particulars,  and  substituting  a  word  or  phrase,  which  might, 
by  implication,  more  or  less  strong,  be  held  to  import  that  such 
particulars  had  been  fulfilled.  To  allow  such  an  effect  to  the  word 
**  duly,"  would  be  to  substitute  the  unexpressed  opinion  of  the 
party  certifying  of  wh%t  he  thought  the  statute  required,  for  a 
certificate  expressing  what  he  had  actually  done. 

I  am  of  opinion  we  must  award  the  fwttea  to  the  defendant 

Po9tea  to  defendant 

Xora. — The  abore  case  has  been  appealed  to  the  Court  of  Error 
and  Appeal.  It  was  argued  last  month,  and  now  stands  for  judg- 
ment 


Andrbw  Bonooh  qui  tarn.  t.  John  Lohqwobth,  Qsq. 

JETe^d,  that  a  Jantlee  of  th»  peace  in  lfabJ«  under  the  itatnte  to  a  separate  penalty 
of  £20  for  each  «ODf  leUon,  of  which  a  retura  la  not  properlj  made  to  the  quarter 
■emkms ;  and, 

That  an  action  for  the  penalty  wonld  He.  on  proof  9f  the  otniTletfcm  and  fine  lm> 
poeed,  although  no  record  thereof  had  been  made  by  theJuaUoa. 

The  plaintiff  sued  as  well  for  himself  as  for  the  receiTer-general* 
The  declaration  set  forth  a  by-law  of  the  town  council,  of  the  town 
of  Qoderich,  and  stated  that  one  Robert  Gibbons  was  oouTicted  by 
and  before  the  defendant,  then,  and  fh>m  thence  hitherto  being 
one  of  her  Majesty's  justices  of  the  peace,  of  a  breach  of  the  by- 
law, and  was  adjudged  by  the  defendant  to  pay  a  fine  of  10s., 
with  14s.  6d.  costs,  and  it  thereupon  became  the  defendant's  duty 
to  make  a  due  return  of  the  said  oonriction,  in  writing,  under  his 
hand,  to  the  then  next  ensuing  general  quarter  sessions  of  the 
peace,  for  the  United  Counties  of  Huron  and  Bruce ;  y«t  defendant 
neglected  to  make  such  return,  contrary  to  the  statute,  whereby 
and  by  force  of  the  statute,  the  defendant  hath  forfeited  £20,  and 
an  action  hath  accrued.  The  second  count  was  of  a  similar  cha- 
racter, fur  not  making  a  return  of  the  oonTiction  of  one  Andrew 
Johnston,  for  a  breach  of  the  same  by-law,  whereby  Johnston  was 
adjudged  to  pay  a  fineof  lOs.,  and  148.  6d.  costs.  The  third  count 
was  of  a  similar  character,  for  not  making  a  retnm  of  the  conriction 
of  the  plaintiff  for  the  breach  of  the  same  by-law,  whereby  plaintiff 
was  adjudged  to  pay  the  sum  of  £6,  including  all  costs ;  and  the 
plaintiff  claimed  for  himself  and  Her  Majesty's  receiTer-general 
£t)0,  being  the  amount  of  the  three  seTeral  sums  of  £20  eaoh. 
Plea.— Not  guilty. 

The  case  was  tried  at  the  last  assises  for  the  united  counties  of 
Huron  and  Bruce,  before  Burnt,  J.  The  fact  that  the  three  parties 
named  in  the  three  counts  of  the  declaration  were  severally  con- 
Tioted  (all  on  the  same  day)  by  the  defendant,  as  alledged,  was 
proved.  Neither  of  them  appealed  against  the  conviction.  Eaoh 
of  them  was  committed  to  gaol,  and  then  paid  the  amount  aiyudged. 
No  return  of  these  convictions,  for  publication,  waa  made  accord- 
ing to  the  act  The  convictions  themselves  were  sent  by  post  to  the 
office  of  the  clerk  of  the  peace  in  Qoderich,  and  were  filed  on  the 
80th  of  June,  1857,  and  all  bear  date  on  the  20th  of  May,  1867. 
The  warrants  of  commitment  were  dated  also  on  the  20th  of  May, 
1867.  It  was  objected,  that  as  there  was  no  seal  to  the  convictions 
produced,  they  did  not  prove  the  fact  of  any  conviction ; 
that  there  is  no  proof  that  the  defendant  acted  as  a  Justice  of  the 
peace.  And  the  suit  was  improperly  brought  by  the  plaintiff  ^ut 
tarn  for  himself  and  the  receiver^general. 

The  learned  judge  overruled  all  the  objections,  reserving  leave  to 
defendants  to  move,  and  the  jury  gave  a  verdict  for  the  plaintiff 
fur  £20  on  eaoh  oonnt 

In  Michaelmas  Term,  C.  Robint<fn  obtained  a  rale  niai  to  enter 
a  nonsuit  on  the  leave  reserved,  or  for  a  new  trial,  on  the  ground 
that  the  defendant  was  only  bound  to  make  one  return  of  all  these 
oonvictioiis— one  sohedule  la  tiie  form  given  by  the  statute,  whieh 


would  include  the  whole,  and  therefore  that  he  only  became  liable 
to  one  penalty  of  £20  fur  not  making  this  return. 

S,  RieKardt  shewed  cause.  He  argued  that  Clie  word  *<  convic- 
tion," in  the  statute,  meant  the  net  oT  convicting,  the  adjudicating 
upon  the  matter  before  the  justice.  The  record  of  such  act  might 
be  made  at  any  time  afterwards.  The  statute  requires,  not  the 
mere  return  of  a  record,  but  a  return  ot  the  fact  of  a  conviction 
being  made.  When  the  justice  receives  the  fines,  he  cannot  say 
there  has  been  no  conviction.  Any  defect  in  the  record  of  con- 
viction  which  was  returned,  would  only  tend  to  establish  that  the 
justice  had  not,  so  far  at  least,  made  a  retnm ;  but  the  fact  of  a 
conviction  might  be  established,  without  producing  a  formal  record. 
In  O^RitUy  q.  U  t.  AUan,  11  U.  C.  Q.  h.  411,  the  court  held  that 
the  justices  were  bound  to  make  a  return  pursuant  to  the  act, 
though  the  conviction  Itself  could  not  legally  have  been  made.  As 
to  the  argument  that  only  one  return  was  necessary,  the  defendant 
should  make  his  return  of  each  sum  as  he  reoeives  it,  and  there- 
fore should  return  eaoh  conviction. 

C.  Robinson^  contra,  urged,  that  tho  statute  should  not  be  een- 
strued  strictly,  in  order  to  subject  the  defendant  to  a  penalty; 
that  there  must  be  something  amounting,  in  law,  to  a  conviction, 
before  the  defendant  became  bound  to  make  a  return  of  it ;  and 
that  the  evidence  did  not  go  far  enough  to  establish  this.  But  he 
relied  mainly  on  the  objection  that  only  one  penalty  of  £20  could 
be  recovered.  The  statute  only  required  a  return  of  convictions, 
made  before  a  single  justice,  to  be  made  to  the  next  ensuing  court 
of  general  quarter  seskions ;  whereas  the  return  is  requtr^  to  lie 
immediate,  if  the  conviction  be  before  two  or  mure  justices.  A 
single  justice  might  therefore  wait  till  the  Inst  moment,  and  make 
up  one  schedule  or  return,  including  all  the  conriotlons  had  befoi-e 
him  since  the  last  preceding  general  quarter  sessions.  He  referred 
to  Metcalfe  q,  t.  v.  Reeve  and  Gardner,  \)  U.  0.  Q.  B.  264 ;  Paley  on 
Convictions,  126,  16  Vic.  178. 

Drapkb,  C.  J  ,  delivered  the  judgment  of  the  court. 

The  preamble  to  the  act  4  &  6  Vic.  ch.  12,  shows  that  the  returu 
required  to  be  made  was  a  distinct  thing  from  tlie  convictions 
themselves.  It  recites  that  it  is  neoessavy  that  jiistioea  **  shall, 
together  with  the  convictions,  make  a  due  return  thereof  to  the 
general  quarter  sessions  of  the  peace  of  the  district  in  which  such 
penalties,  fines  and  damages  have  aocrueti,  in  tlio  manner  and  foim 
set  forth  in  the  sohedule  hereunto  annexe*!." 

The  first  section  enaeta,  that  it  shall  bo  the  duty  of  every  justice 
of  the  peace  before  whom  any  trial  or  hearing  shall  be  had  under 
any  law,  now  or  hereafter  to  be  in  force,  giving  jurisdiciiou  in  the 
premises,  and  imposing  any  fines,  forfeitures,  iieoalties  or  damages 
upon  the  defendant  or  defendants,  in  cake  any  oonviotion  shall 
ensue  thereon,  to  make  a  due  return  thereof  in  writing,  under  his 
hand,  to  the  next  ensuing  general  quarter  sensions  of  the  peace  for 
the  district  in  which  such  conviction  nhall  have  takeii  place,  and 
of  the  receipt  and  application  by  him  of  the  moneys  received  ol  any 
such  defendant  or  defendants ;  such  return  to  be  filed  by  tho  clerk 
of  the  peace  with  the  records  of  his  office. 

By  sec.  2,  in  case  any  justice  or  juHticcs  before  whom  any  such 
conviction  shall  have  taken  plac»,  or  who  shall  have  recoive«l  any 
such  moneys,  shall  neglect  or  refuse  to  make  such  «lue  return  in 
the  manner  and  form,  &c.,  or  shall  wilfully  make  a  falne,  partial, 
or  incorrect  return,  or  shall  wilfully  receive  a  larger  amount  of 
fees  than  is  by  law  authorised,  such  juslaoo  or  justices,  ami  each 
and  every  of  them,  so  negleoting,  &o.,  or,  ^tc,  shall  forfeit  and 
pay  the  bum  of  twenty  pounds,  together  wiUi  full  costs  ot  suit  to 
be  recovered  by  any  person  or  persons  who  sue  for  tho  same,  by 
bill,  complaint,  or  information,  in  any  court  of  record ;  one  moiety 
of  which  sum  of  £20  shall  be  paid  to  the  party  sueing,  and  the 
other  moiety  shall  be  paid  into  the  hands  of  her  Migesty's  receiver- 
general  for  the  public  nses  of  the  province. 

By  sec.  8,  all  prosecutions  for  penalties  under  this  act  shall  be 
commenced  within  six  months  after  the  cauM  of  action  shall  have 
accrued,  and  shall  be  tried  in  the  district  wherein  such  penalties 
shall  have  aecraed;  if  plaintiff  fail,  defendant  to  recover  costa,  as 
between  attorney  and  client. 

I  have  no  doubt,  that  whether  the  justice  had  made  up  a  record 
of  the  conriction  or  not  tin  action  for  tlie  pena  ty  would  lie  if  he 
did  not  make  the  return  required  by  the  statute,  and  that  the  proof 
of  hia  tiTing  a  pftrty  on  a  charge  within  his  Jarisdictioii»  and 
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adjudging  him  to  pay  a  fine,  &o.,  would  be  sufficient.  In  the  pre* 
sent  case  there  is  evidence  of  that,  fact  hj  each  of  the  parties  tried, 
and  in  addition  thereto  that  thej  were  committed  in  default  of 
payment,  and  aetoaliy  did  pay ;  and  although,  to  constitute  a  for- 
mal conviction  according  to  the  statute  16  Vic.  ch.  178,  sec.  18,  it 
must  be  under  the  hand  and  seal  of  the  justice,  I  do  not  at  present 
see  that  the  instrument  drawn  up  in  the  form  of  convictions,  though 
without  a  seal,  on  proof  of  the  defendant's  writing  or  signature 
thereto,  wuuld  not  bo  evidence  as  against  him  of  the  facts  therein 
contained. 

I  hiive  felt  more  doubt  as  to  the  recovery  of  the  three  separate 
penalties,  because  I  am  convinced  that  if  the  defendant  had  made 
one  return  in  the  form  given  in  the  schedule  to  the  act,  including 
therein  each  of  the  three  convictions  mentioned  in  the  declaration, 
with  the  details  called  for  by  the  form,  this  would  have  been  a 
compliance  with  the  statute;  and  if  one  such  return  would  be 
enough,  it  may  be  asked  why  more  than  one  penalty  for  the  not 
making  it  should  be  incurred. 

But  in  answer,  it  must  be  remembered,  that  the  omission  of  any 
one  conviction  from  the  return,  would  subject  the  justice  to  the 
penalty,  though  he  had  returned  all  but  one,  for  hn  is  to  make  a 
return  of  '*any"  (which  I  construe  every)  conviction  had  before 
him.  And  though  **  he  incurs  a  like  penalty  for  making  a  false, 
partial,  or  incorrect  return,"  I  think  these  words  do  not  point  to 
a  return  from  which  a  conviction  is  wholly  omitted,  but  to  some 
wilful  defect  or  mistatement  in  regard  to  the  conviction  or  convic- 
tions of  which  a  return  Is  made  in  apparent  compliance  with  the 
statute. 

Besides,  in  the  present  instance,  if  each  of  the  parties  convicted, 
(or  any  other  party,)  had  brought  an  action  charging  only  one 
conviction,  and  the  absence  of  any  return  thereof,  and  claiming 
one  penalty  on  that  account,  I  do  not  see  how  the  defendant  could 
avail  himself  of  the  pendency  of  any  one  of  such  actions,  or  even 
the  recovery  therein,  in  bar  of  any  other  of  them,  for  the  breach 
of  duty  alleged  in  each  would  be  different,  but  if  the  due  return  of 
one  would  be  no  bar  to  an  action  for  not  returning  another,  which 
I  think  it  would  not,  then  I  do  not  see  how,  being  sued  for  not 
making  a  return  of  one  conviction  could  be  any  answer  to  another 
action  for  not  making  a  return  of  another,  and  if  not,  I  do  not  see 
why  any  number  of  penalties  for  distinct  breaches  of  duty  may 
not  be  recovered  in  one  action. 

I  think  the  rule  must  be  discharged. 

Per  cur, — ^Rule  discharged. 
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Crombik  y.  HcNauqbton. 
Wabjiock  y.  MgNavobton. 

Shvif-^Rilfwimt  ^  mmes  inta  CbmH^Ordtr  on  Skerif  to  jpajf  over. 

Wh«n  fthnHrius  Improperly  paid  money  Into  eourt,  »Judg<»  wOl  not  order  sheriff 
to  pay  ibe  OMteuf  nodi  payment  luto  court,  bat  the  proper anpUcetlon  ia  for  f  be 
sberlff  to  pay  over  tbe  muuey  retnmed  by  bim  m  nuMle  vltbout  reference  to  ihe 
payment  intu  oonrt. 

Q-Min—iSbuniA  an  appUeatUm  Jbr  an  order  on  the  iiherlff  to  pay  over  money  be 
nuHle  to  tbe  ftaU  oourt,  or  to  a  Jad^a  In  cliambenr 

The  particulars  of  these  cases  sufficiently  appear  in  the  judg- 
ment. ' 

EiOHARDs,  J. — Summons  calling  on  George  Davidson,  Esquire, 
Sheriff  of  the  County  of  Waterloo,  to  show  cause  why  the  money 
paid  into  cuurt  in  this  cause  by  the  sheriff  should  not  be  paid  out 
to  the  plaintiff,  and  why  the  sheriff  should  not  pay  the  costs, 
expenses  and  per  centage  arising  from  such  payment  into  court, 
and  the  costs  of  the  rule  for  the  sheriff  to  return  the  writ  of  fieri 
facia*  in  this  cause,  and  tbe  costs  of  this  application. 

In  StoekdaU  v,  Hafuard,  8  Bowl.  N.  P.  629,  8.  C.  11  A.  &  E., 
Loi-d  Denman  says,  ''  I  think  it  is  Ihe  clear  practice  of  the  court, 
flowing  out  of  the  relation  between  this  court  and  its  officers,  that 
when  a  sheriff'  has  money  in  his  hands  and  does  not  pay  it  over, 
we  are  bound  to  interfere;  aod  if  the  sheriff  shows  any  authority 


not  legal  and  sufficient  to  warrant  him,  that  we  are  bound  to  say 
that  he  must  pay  it  over.''  In  the  same  ease,  Littledale,  J.,  says, 
**  The  question  here  is,  how  is  the  plaintiff  to  get  his  money  T  He 
had  two  remedies:  by  action,  or  by  motion.*  He  has  adopted  the 
latter,  and  it  was  competent  to  him  to  do  so.*'  There  is  no  doubt, 
I  think,  that  a  sheriff  may  be  ordered  to  pay  over  to  a  plaintiff 
money  which  he  hss  made  on  an  execution,  when  he  returns  that 
he  has  made  such  money  according  to  the  exigency  of  the  writ. 
Bnttan  V.  Tomlifuon  (16  L.  J.  C.  P.  188),  Wood  v.  Wood  (4  Q  B. 
897),  are  also  to  the  same  effect.  Shuter  v.  Leonard  {H  O.  S.  814) 
is  an  authority  to  show  that  it  is  the  duty  of  the  sheriff  to  pay  over 
money  to  the  party  entitled  thereto,  and  that  he  cannot  return  the 
writ  to  the  crown  office,  and  pay  Ihe  money  into  the  hands  of  the 
clerk,  and  thereby  discharge  himself  fri>m  liability  to  the  plaintiff 
in  the  original  suit.  Oladstone  v.  FVeneh^  in  U.C.  C  B.  Hil.  Term, 
22  Vic,  also  confirms  the  case  in  8  0.  8. 

It  therefore  appears  to  me  that  the  sheriff's  course  was  irregu- 
lar in  paying  the  money  into  court 

If  the  sheriff  has  made  the  money,  and  has  so  returned,  which 
from  the  papers  produced  1  understand  is  the  case,  the  proper 
course  is  either  to  sue  him  for  the  money,  or  apply  to  the  court  for 
an  order  directing  him  to  pay  it  over  to  the  plaintiff. 

If  the  plaintiff  assents  to  the  paying  of  the  money  into  court, 
and  the  sheriff  does  not  claim  to  be  discharged  from  lisbility  to 
others  who  may  claim  the  money  from  him,  but  consents  to  its 
being  paid  over  to  the  plaintiff,  there  is  no  reason  why  an  order 
may  not  go  to  that  effect;  in  which  event  1  do  not  see  why  the 
plaintiff,  fH>m  recognising  the  payment  into  court,  should  not  pay 
the  clerk's  chargf  s  therefor.  If  he  elects  so  to  do,  he  may  with  the 
sheriff's  consent  take  an  order  on  this  summons,  without  costs, 
otherwise  the  summons  will  be  discharged  without  costs.  The 
plaintiff  may  then  apply  to  the  court  or  a  judge  in  chambers  for 
an  order  to  pay  over  the  money,  if  the  sheriff's  return  warrants 
such  an  application,  or  he  may  sue  the  sheriff  for  money  had  and 
received. 

The  practice  shows  that  if  the  sheriff  returns  the  writ  within  the 
time  mentioned  in  the  rule  for  that  purpose,  he  is  not  liable  for  the 
costs  of  the  rule. 

The  affidavits  filed  for  plaintiff  show  a  course  of  conduct  on  the 
part  of  the  sheriff  in  relation  to  the  paying  of  the  money  into  court 
on  this  writ  not  quite  satisfactory,  and  in  discharging  the  sum- 
mons it  will  be  without  costs. 

Summons  discharged. 

In  Wamoek  v.  McNaughton^  the  money  was  not  aooepted  by 
the  clerk  of  the  crown,  but  was  returned  to  the  sheriff  after  he  had 
informed  the  plaintiff  that  he  had  paid  it  Into  court ;  so  that  the 
summons  in  that  case  cannot  be  made  absolute.  But  for  the  same 
reason  as  already  mentioned,  it  will  be  discharged  without  costs. 

If  the  plaintiffs  in  these  suits  should  be  advised  to  apply  for  an 
order  directing  the  sheriff  to  pay  oTor  the  money,  they  must  con- 
sider, after  referring  to  Stockdaie  v.  Haneard,  if  tke  application 
should  be  to  the  full  court  or  a  judge  in  chamber s. 

Summons  discharged. 


BlACKMAN  ▼.   0*GOBMAN. 
iVaef»ee— B(n^— i?<nd€r. 


Where  there  In  any  doubt  as  to  the  validity  of  the  render  of  bait  by  Iheir  princi- 
pal, a  Judjce  in  Qiamb^rs  will  not  order  an  exonetptnr  to  be  entered  r-o  tbe  bund, 
bttt  will  leave  tbe  lull  to  plead  It  in  tier  of  the  action  agalnet  tbamitilie*. 

The  particulars  of  this  case  appear  in  the  judgment. 

Robinson,  C.  J. — Summons  to  shew  cause  why  an  exoneretur 
should  not  be  entered  on  the  recognisance  of  bail  in  this  cause, 
and  the  bail  discharged  from  all  liability,  on  the  grounds  that  they 
have  rendered  their  principal  to  the  Sheriff,  upon  the  writ  of  Ca. 
Sa,  issued  in  this  cause. 

The  Sheriff^s  certificate  is  produced  dated  30th  April,  1869,  in 
which  he  certifies  that  on  18(h  April,  1860,  O'Neil  and  O'Donohoe, 
bail  for  defendsnt,  rendered  him,  the  said  defendant,  into  his 
custody  as  Sheriff,  in  their  discharge ;  and  that  he  did  by  virtue 
of  a  Ca,  Sa,  issued  in  this  cause,  and  before  the  return  day  of  the 
writ,  receive  the  said  defendant  O^Qorman,  and  held  him  in  custody 
in  satisfaction  of  such  writ,  and  before  the  return  day  thereof. 

And  he  further  certifies  that  the  said  O'Oorman  was  on  the  26th 
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EsTKN,  y.  C, — As  to  the  fint  objection,  the  agent  upon 
'whom  Bubstitutional  serTice  had  been  ordered  being  a  solici- 
tor of  the  Court,  it  could  not  be  urged  that  he  would  be  misled  by 
the  Incoasistency  between  the  order  and  the  endorsement  of  the 
office  copy  of  the  bill  served;  I  mu.^'t  therefore  overrule  that 
objection.  But  as  to  the  second  objeciioo,  I  consider  it  is 
fatal  to  the  motion  to  take  the  bill  pro  eor{fe*80.  A  material 
amendment  of  the  bill  was  made,  and  the  order  for  substitutional 
service  was  gr  anted  on  the  ground  that  Mr.  Ince  was  the  agent 
for  the  absent  defendant  in  respect  of  the  subject-matter  of  the 
suit  as  appeared  by  the  bill  when  first  ordered  to  be  served  on 
him  ;  but  it  was  not  shown  that  the  subject  matter  of  the  suit  had 
not  been  so  much  altered  as  to  authorize  service  upon  him  of  the 
amended  bill.  Care  should  be  taken  in  a  case  of  this  kind  when 
amending  the  bill,  to  do  su  without  prejudice  to  the  right  to  serve 
the  agent  under  the  first  order.  Also,  it  is  not  shewn  that  Mr. 
looe  bad  special  authority  to  accept  service  of  the  bill  for  defen- 
dant Scott  in  this  suit.     The  service  therefore  is  bad. 


Vaksicklir  ▼.  Pbttit. 


The  decree,  and  the  grounds  for  making  it,  have  been  already 
reported  in  a  previous  number  of  the  Law  Journal^  ante  p.41.  The 
facts  of  the  case  are  briefly  these: 

The  plaintiff  conveyed  a  property  in  Reach,  to  his  son  Robert, 
in  1849,  and  took  a  mortgage  back,  which  he  did  not  register  un- 
til 1858.  Before  the  registration  of  that  mortgage,  Robert  sold 
the  property  to  defendant  Pettit,  and  Pettit  gaT(  him  a  mortgage 
back,  to  secure  the  balance  of  the  purchase  money.  Both  this 
mortgage  and  the  deed  to  Pettit  were  registered  in  1858,  before 
the  plaintiff  had  registered  his  mortgage. 

Plaintiff  brought  a  suit  to  foreelose  his  mortgage,  and  Pettit, 
then  the  owner  of  the  land,  defended  on  t'te  ground  that  he  had  no 
notice  or  knowledge  of  tho  mortgage  to  plaintiff,  and  snbsequentiy 
set  up  the  Registry  laws :  bat  tiie  Court,  on  the  grounds  already 
reported,  without  farther  evidence  than  the  production  of  the 
mortgage,  m«de  the  usual  decree,  ordering  a  reference  to  the 
master  at  Whitby,  to  take  an  account  of  what  was  due  to  the 
plaintiff  under  his  mortgage,  and  to  tax  his  costs. 

In  the  master's  office,  the  plaintiff  made  the  ordinary  affidavits 
in  support  of  his  claim.  In  opposition  to  this  defendant  made 
affidavit,  that  from  documentary  evidence  in  bis  possession  he  had 
good  reason  to  believe,  and  did  belicTe,  that  there  was  nothing 
due  to  plaintiff.  And  he  endeavoured  by  the  cross-examination 
of  the  plaintiff  himself,  to  show  that  there  noTer  was  anything  due 
on  the  mortgage,  although  it  purported  to  have  been  made  for 
£400. 

Plaintiff  persisted  in  saying,  on  his  croBS-examinatlon,  that  the 
mortgage  was  made  to  him  by  his  son  to  secure  the  payment  of 
the  purchase  money  of  the  property  (£400)  and  for  no  other  pur- 
pose ;  that  the  property  was  sold  by  him  to  his  son  for  £400 ;  and 
that  there  was  no  other  consideration,  end  that  the  £400  was  pay- 
able absolutely.  Upon  which  he  was  confronted  with  an  affidavit 
made  by  himself  in  1864,  in  which  he  had  stated  that  the  consid- 
eration for  the  conveyance  by  him  to  his  son,  was  natural  love 
and  affection,  and  also  services  rendered  by  son  to  father  after  the 
former  had  arrived  at  Aill  age. 

It  also  appeared  from  answers  to  interrogatories  administered 
in  1854,  to  the  plaintiff,  in  a  Common  Law  suit,  that  he  had  stated 
he  never  held  a  mortgage  on  the  property  in  question,  and  that  he 
had  no  claim  or  demand  against  this  property,  which  he  contra- 
dicted on  cross-examination. 

From  these  contradictions,  and  from  the  general  nature  of  the 
evidence  given  by  plaintiff  on  his  croM-exsmination,  the  master 
decided  that  the  plaintiff,  having  laid  a  very  grave  suspicion  on 
the  mortgage,  he  could  not  report  in  his  favor,  and  he  accordingly 
reported  that  the  plaintiff,  having  failed  to  prove  that  there  was 
anything  due  to  him  on  his  mortgage,  he  had  found  that  there 
was  in  fact  nothing  due  to  him,  and  that  by  reason  thereof  he  had 
not  proceeded  with  the  taxation  of  the  costs,  nor  with  the  other  re- 
ferences under  the  decree. 

The  plaintiff  served  a  notice  of  appeal  from  this  report,  on  the 
Bth  of  April  last,  and  the  appeal  now  stands  for  a  hearing. 


COUNTY  COURTS,    U.  C. 

la  the  Oounty  Oonrt  of  the  UnMad  Coantiei  of  Frrmtente,  Lennox  k  AddlngiMi, 

bisfora  ilJa  lioDor  Judgto  MoKemhi. 


Kaih  ▼.  Barraqav. 

The  defendant  in  this  case  was  arrested  under  a  ea,  «a..  Issued 
on  an  order  made  by  Maokensie,  J.,  under  the  18th  seotion  of  22nd 
Victoria,  chap.  96. 

The  defendant  had  been  orally  examined  before  His  Honor, 
touching  his  ebtate  and  effects  and  as  to  the  property  and  means 
he  had  when  the  liability,  the  subject  of  the  aotion  on  which 
judgment  was  obtained  against  him,  was  incurred,  and  as  to  the 
property  and  means  he  had,  at  the  time  of  his  examination,  of 
discharging  the  said  Judgment,  and  as  to  Ihg  dttposal  hs  might 
have  made  of  any  property  §ince  contracting  tueh  debt.  Upon  the 
examinaiion  it  appeared  that  defendant  had.  before  judgment  was 
obtained  in  the  cause,  paid  a  sum  of  one  hundred  dollars  to  his 
mother,  who  was  re-married  to  a  tavern  keeper,  at  whose  house 
defendant  had  boarded  for  some  time  previously. 

It  was  principally  on  this  ground  that  he  was  arrested. 

On  June  20th  Draptr  and  Kirkpatriek  applied  to  His  Honor 
Mackentio,  J.,  for  a  summons  calling  on  the  plaintiff  to  show 
cause  why  the  order  directing  the  ea.  «a.  to  issue  should  not  be 
re-considered,  why  the  defendant  should  not  be  re-examined,  or 
why  he  should  not  be  discharged  from  custody  or  admitted  to  bail, 
on  the  grounds  that  the  defendant  bad  never  received  any  conn- 
deration  for  the  note  sued  upon,  that  the  defendant  was  not  worth 
five  pounds,  and  that  the  defendant  had  made  no  fraudulent  dis- 
posal of  his  property. 

The  summons  was  argued  on  25th  June  by  Kirkpmtrick^  when 
His  Honor  decided  that  he  had  no  power  to  reconsider  his  order, 
and  that  therefore  defendant  must  remain  in  custody.  His  Honor 
also  decided  that  he  had  no  authority  to  order  the  Sheriff  to  admit 
the  defendant  to  ball. 


GENERAL    CORRESPONDENCE. 

To  the  Ediiars  o/ike  Law^  Journal 

TERM  KBEPINQ. 

KiNosTOK,  May  30tb,  1859. 
Gbntlbmbx, — It  is  hardly  possible  to  oonoeive  a  greater  bum. 
bog,  than  the  present  system  of  compulsory  attendance  of  law 
Btadents  on  the  loctnres  in  Toronto.  To  students  iobablting  To. 
roDto,  or  its  immediate  Ticinage,  the  present  arrangement  is 
merely  apparent  as  an  abeordity,  bnt  to  those  residing  in  remote 
sections  of  the  Province  it  assumes  a  graver  aspect,  and  par- 
takes of  the  character  of  an  absolute  outrage.  Just  fancy  ihe 
injustice  inflicted  upon  students  resident  in  Kingston,  and  still 
more  remote  parts  of  the  Province,  in  compelling  them  to  at- 
tend Term,  as  it  is  called,  in  Toronto.  For  what?  to  listen  to  a 
brief,  desultory  lecture  each  morning*  of  about  an  hour^  dur- 
ation, upon,  perhaps,  some  principle  of  law  which  is  more 
profoundly  discussed  and  perspicuously  illustrated,  in  some  of 
the  authorised  text  books  they  are  commanded  to  read.  The 
institution  of  these  lectures  was  doubtless  with  a  commendable 
motive,  with  a  view  to  facilitating  the  student  in  acquiring  a 
knowledge  of  his  profession,  and  as  such  a  most  decided  ad- 
vantage, when  the  superiority  of  oral  discourses  over  books  for 
conveying  instruction  in  the  elementary  principles  of  any 
science  is  considered ;  but  the  making  the  attendance  upon 
the«e  lectures  compulsory,  is  wherein  lies  the  farce  of  the 
matter.  A  student,  under  the  existing  order  of  things,  is 
obliged  to  4teep  two  terms  for  Attorney,  And  two  for  Bairister, 
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and  produce  certifioatea  thereof  to  the  Law  Soetety  upon  ap- 
plication for  admission.  Now  if  these  certificates  conferred  any 
exemption  or  privilege,  or  implied  any  qualification  on  the 
party  producing  them,  a  reason  would  perhaps  be  furnished 
for  possessing  tbem  ;  but  when  it  is  considered  that  the  certi- 
ficates of  attendance  of  the  required  number  of  terms,  confers 
no  priWlege  or  guarantee  of  qualification,  and  the  candidate 
is  nerertheless  subjected  to  a  rigid  examination  in  the  Tarious 
legal  authors  prescribed  for  him  to  read,  their  use,  other  tlian 
to  certify  that  their  possessor  has  spent  so  much  of  his  money, 
and  squandered  so  much  of  his  time  in  Toronto,  is  totally  un- 
disooTcrable  to  the  writer,  or  any  one  else  with  whom  he  has 
conversed  on  the  subject. 

The  attendance  at  the  law  lectures  should  be  optional  with 
the  students,  who  would  not  fail  on  that  account  to  bestow 
upon  them  that  amount  of  attention,  which  as  a  source  of  in- 
formation and  instruction,  they  justly  merited,  and  if  the 
writer  might  be  permitted  to  offer  a  suggestion,  the  lectures 
should  be  increased  in  number  and  delivered  with,  say  hourly 
intervals  throughout  term,  in  order  that  parties  attending 
term,  should  have  as  great  a  possible  equivalent  for  their  ex- 
pense and  trouble.  Tours  truly, 

A  Law  Studknt. 


known  as  the  Grantham  Mills,  with  the  appurtenances,  all 
which  I  shall  sell  by  auction  at  my  office  at  the  Court  house, 

in  the  town  of ,  on  the  23rd  July  1859,  at  12  o'clock  noon/' 

"  16th  April,  1859."  "  W.  K,,  Sheriff." 

I  often  see  a  long  advertisement  inserted  the  six  times  re- 
quired, and  then  the  same  advertisement  with  several  poMtpon* 
menu  appended  ;  thus  the  poor  debtor's  property  is  eaten  up 
by  unnecessary  expenses,  and  the  creditor  is  deprived  of  his 
debts  to  the  same  amount;  there  is  no  necessity  fur  advertising 
an  adjournment,  all  who  attend  the  sale  are  made  aware  of  it. 
If  the  attorney  is  a  party  to  the  infiiction  he  deserves  to  be 

punished.  I  am  yours, 

A  Surn^R. 

SHERIFrS  SALE  OF  LANDS. 


To  the  Edilora  o/ihe  Law  JaumaL 

QiSTLiMiN, — I  would  earnestly  call  your  attention  to  the 
increasing  grievance  to  which  poor  debtors,  and  I  may  addi 
their  creditors  are  subjected,  by  the  unjustifiable  expenses  im* 
posed  upon  them  by  sheriffs,  in  the  advertisement  of  lands  for 
sale  under  executions.  I  would  refer  you  to  the  2  Geo.  IV.  chap. 
1,  eeo.  20,  which  only  requires  the  advertisement  to  state  the 
particular  property  to  be  sold,  the  names  of  the  pliuntiff  and 
defendant,  and  the  time  and  place  of  the  sale,  to  be  published 
six  times  in  the  Canada  Oazetie,  and  three  months  in  a  public 
newspaper  of  the  County  where  the  lands  lie,  or  in  the  office 
of  the  Clerk  of  the  Peace  or  the  Court  Ilousedoor,  with  hproviMO 
that  nothing  shall  preTent  the  atj{foummaU  of  the  sale  to  a  future 
day.  I  will  now  refer  you  to  the  Canada  Gazette  of  the  11th 
June,  page  1436,  at  the  bottom.  You  will  there  find  an  adver- 
tisement of  one  hundred  and  ten  lines*  >  which  deprived  of  its 
repetitions  and  unnecessary  parts,  could  hare  been  contained 
in  28  or  30  lines.  I  send  you  herewith  the  advertisement  men- 
tioned with  the  corrections  which  I  have  made  to  it  .  There  is 
no  neeessity  for  inserting  the  boundaries  to  the  land  in  the  ad- 
Tertisement,  those  must  be  described  in  the  Sheriff's  deed.  There 
is  no  necessity  for  putting  '*  Sheriffs  sale"  at  the  top,  or 
"  County  of  Lincoln"  in  the  margin ;  in  fact  the  following  form 
of  advertisement  would  have  complied  with  the  law  and  an- 
swered the  purpose  designed.  No  person  will  purchase  at  a 
Sheriff's  sale  withoutjirst  ascertaining  the  title  of  the  defendan ti 
the  boundaries  and  quantity  contained,  as  well  as  all  appur- 
tenanoes  thereto.  At  the  time  of  the  sale,  the  boundaries  if 
necessary,  will  be  mentioned  by  the  Sheriff. 

'*By  virtue  of  several  writs  otfierie  facias  against  lands  in  the 
suit  of  John  Doe  against  Richard  Roe,  I  have  seized  Lot  num- 
ber ten  in  the  third  Concession  of  «• — ,  and  all  thoee  premises 


CouHTT  OF  LniooLN,  \  T^Y  VIRTUE  OF  SEVERAL  WRITS  OF 
To  Wit :  f  n  FIERI  FACIAS,   iseued  out  of  Her 

Majesty's  Court  of  Queen's  B^nch,  snd  Common  Pleas,  and  to  me 
direetedt  at  Sheriff  of  the  county  of  Lincoln^  against  the  lands  and 
tentrnieots  of  ibe  following  defendants : 

The  Honorable  Lewis  Renaud  el  a^,  plaintiff,  ts.  W.  D.  King, 
defendant ; 

William  H.  Bull,  plaintiff,  vs.  W.  D.  King  and  W.  N.  Hutt, 
defendants ; 

Ann  Maria  Rykert,  Executrix,  and  other  Executors  of  the  last 
will  and  testament  of  George  Rykert,  deoeased,  plaintiff,  vs.  Wil- 
liam Wright,  Joseph  Upper,  and  William  D.  King,  defeodants  ; 

The  Niagara  Ditttrict  Bank,  plaintiff,  vs.  William  Dyson  King, 
defendant ; 

Richard  Irvlo,  plaintiff,  vs.  William  Dyson  King,  defendant ; 

I  have  seiied  and  taken  in  execution  all  the  right  title  and  in- 
terest of  the  said  tlefeodants  in  and  to  those  certain  parcels  or 
traett  of  land  known  as  fo* lows: 

1st. — That  property  known  as  the  Grantham  Mills,  eontmmeini^ 
at  the  dittance  of  mntty  feet  above  the  said  mitls,  north  eiffhtjf'Si» 
degrees  thirty  minufes^  east  one  hundred  and  ninety-four  feet  more  or 
tesSt  to  the  north  bank  of  the  Wetland  Canal ;  thenee  bounding  along ' 
said  bank  of  the  Weltamd  Canal  with  the  stream^  svUy^ihrssfsst  fmors 
or  less  to  the  northern  boundary  Uneof  William  C.  Chaee^e  lot ;  thenee^ 
south  sixty-six  degrees  thirty  minutes^  west  ninety-seven  feet  more  or 
leas  to  the  comer  of  John  F.  Mittleberger*  e  lot;  thence,  north  eighty- 
five  degrtci  thirty  minutes,  west  one  hundred  feet  along  said  lot;  thence, 
north  eight  degrees  forty-five  minutes^  east  eighty-one  feet  more  or  less 
to  the  place  of  beginning, 

2nd, — Again  commencing  at  the  stone  at  the  south  comer  of  Edward 
McArdaVs  lot;  thenee,  easterly  forty 'One  feet  to  the  Orantham  Mdl 
Race ;  thence,  northerly,  bounding  along  the  said  miU  race  fifty-nine 
feet  or  within  six  feet  of  Samuel  HilVs  lot ;  thence,  easterly,  bounding 
at  the  tame  dtetancefrom  Sanuel  BUVs  lot  eighty-eight  feet  to  Mer^ 
riCsrace;  thence,  south,  bounding  doum  the  nor'h  aide  of  MerritCs 
Race  one  hundred  and  fourteen  feet  more  or  leta  to  the  line  of  the 
Orantham  Mills  ;  thence,  westerly,  along  said  Jfill  line  one  hundred 
and  fourteen  feet  to  a  stone ;  thence^  northerly^  sixty-three  feet  to  the 
place  of  beginning, 

Zrd. — Again  commencing  at  the  distance  of  thirteen  fed  from  the 
itone  Walls  of  the  watehoute  of  the  Grantham  Mills  or  north-weet 
part  thereof;  thence,  north-weeterly,  along  the  bank  of  the  race  of  the 
said  mill  one  hundred  and  five  feet,  more  or  less;  thence,  along  the 
boundary  of  Samuel  Uilye  lot,  forty -two  feet  more  or  lee*  to  the  Wet- 
land Canal;  thence,  following  the  winding*  of  the  water  along  the 
edge  of  the  Wetland  Canal  to  the  wettem  comer  of  the  Grantham 
Milta  wharf;  thenee,  aouth-wteterly  forty -two  feel  more  or  lees  to  the 
place  of  the  beginning. 

4kth  — Again  commencing  at  the  eouthem  intersection  of  King  and 
Queen  streets  ;  thence,  easterly,  along  Queen  street  forty  feet ;  thenee, 
north-easterly,  parallel  to  King  street,  one  chain  and  fifty  links  to  a 
lotfo*merly  belonging  to  Rolland  Maedonald  ;  Ihettce,  westerly,  along 
the  Une  of  said  lot  forty  feet  to  King  street;  thence,  south-westerly, 
along  the  Une  of  King  atre^t^  one  chain  and  fifty  links  to  theplaee  of 
beginning. 


lee 


LAW    JOURNAL 


BamnaessB 


[JCLY, 


6th.«-All  €md  9in§ulmr  that  othMr  parcel  or  fytwl  of  land  being  in 
the  towa  of  SC  GAtfaeriaee,  )d  the  oooatj  of  Lkiooki  mtd  Pfommee 
of  Camada^  ooatsioSiig  67  admeasuresiBBt  one  ftft-h  of  an  aore»  be 
the  same  more  or  lese,  being  composed  of  part  of  b>t  oamber  18 
in  the  sixth  concession  of  the  township  of  Grantham,  which  said 
parcel  or  tract  of  land  and premUe*  is  butted  and  bounded  or  may  be 
othftrwin  kmmn  a^foltows,  that  is  19  say :  eommentiny  on  the  north* 
westerly  side  of  King  street,  in  ths  town  of  St.  Catherines  t^ortsaid, 
at  the  northern  limit  of  the  land  formerly  belonging  to  the  estate  of  the 
late  Paul  Shfpman ;  thenee^  north  sixty  degrees^  west  along  said  line 
one  ehaim  eepentf-five  Unks  more  or  lees  to  a  lot  formerly  belonging  to 
Patrick  Grant  Beaton  ;  thence,  north  thirty  degrees,  east^  along  said 
Uul  mentioned  lot  seventy  feet ;  thence,  south  sixty  degrees,  east  one 
chain  seventy-five  Unks  more  or  less  to  King  street  aforesaid;  thence, 
south  thirty  degrees,  west  along  said  King  street  seventy  feet,  mx>r  e  r 
less,  t0  the  place  of  beginning, 

6th. — All  and  singular  those  certain  parcels  or  tracts  of  landanef 
premises  situate,  lyitig  and  being  \n  the  township  of  Qrantham,  in 
the  county  of  Lincoln  and  Province  0/ Canada  aforesaid,  containing 
by  admeasurement  one  hoadred  and  sixty-eight  aoree^  be  the  same 
more  or  less,  being  composed  of  part  of  lots  number  twenty-two  and 
twenty-three,  in  the  tenth  concession,  and  part  of  lot  number 
twenty-three,  in  the  ninth  concession  of  said  township,  and  is  gen- 
erally known  as  the  Crown  Mill  properly,  said  property  being  mers 
particularly  described  in  a  mortgage  made  by  C.  R,  Perry  to  Samuel 
Becket, 

All  of  which  lands,  together  with  the  bnlldinga  and  erections 
thereon,  I  will  offer  for  sale  at  my  office,  in  the  Court  House,  in 
the  Town  of  Niagara,  on  SATURDAY,  the  TWfiNTT-THI&D  day 
of  JULY,  1869,  at  the  hour  of  TWELVE  o'clock  noon. 

WM.  KINGSMILL,  Sheriff. 
By  J.  T,  KERBT,  Deputy  Sherif, 
Sheriffs  Office, 

Niagrara,  lOtfa  April,  1859. 
[First  published  21st  May,  1869.] 
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[The  portions  of  Um  abom  which  we  have  itnltoised  sre^what 
we  agree  with  '*  A  Suflbrer''  in  oomideriag  to  be  anneceseary. 
—Eds.  L*  J.] 
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COMMON  LAW. 


DuNSTOir  V.  PAnasoir. 


January  12. 


Costs  on  demmrer'-^ComUy  Court  Act — Cemmoit  Law  Procedure 

Act,  1852,  «.  81. 

In  an  action  for  tort  the  plaintiff  had  a  rerdtot  for  £6,  and  the 
Judge  did  not  certify  for  costs.  There  was  a  demurrer  on  the 
record  upon  a  new  assignment  preriously  argued,  on  which  judg- 
ment  had  been  gtren  for  the  plaintiff. 

Held,  (confirming  the  decision  in  Abley  t.  Dale,  11  C.  B.  889} 
that  the  plaintiff  was  not  entitled  to  his  costs  of  the  demurrer. 

In  this  ca»e  it  was  argued  that  8  &  4  Wm.  IV,  c.  42,  clearly  and 
distinctly  would  gire  damages. 

But  it  was  held  that  it  depended  on  the  construction  of  the 
County  Court  Act,  and  not  on  such  an  enactment  as  that  hi  3  &  4 
Wm.  IV,  c  42. 

Williams,  J.  Did  not  think  the  Common  Law  Procedure  Act 
could  alter  the  effect  of  the  County  Court  Act  On  consideration 
of  the  decision  in  Abley  t.  Dale,  it  does  not  seem  to  me,  said  the 
learned  Judge,  that  it  is  affected  by  the  C.  L.  P.  A.  I  do  not 
think  the  C.  L.  P.  A.  could  alter  the  County  Court  Act 


C.  P.  FiTZQKRALD  9.  Dbisslkk.        Jon,  18,  14,  19. 

Statute  of  Frauds —  Warrante. 

A  being  the  ultimate  purehaser  of  goods,  of  which  B  was  the 
original  seller,  applied  to  B  for  them,  B  refused  to  delirer  them 


unless  A  undertook  to  pay  the  amowat  of  his  lien  Ibr  the  pwehaee 
money,  which  B  accordingly  did. 

Held,  that  this  undertaking  need  not  be  in  writing,  as  it  was 
not  a  contract  to  answer  for  the  debt  of  another  within  the  Statute 
of  Praadsv 

Thia  aetioD  was  broaght  to  recover  Boaey  which  it  was  aUcged 
the  defendant  had  agreed  to  pay  the  plaintiffs  in  consideration  that 
the  plaintiffs,  at  the  request  of  the  defendant,  would,  with  the 
consent  of  the  purchasers  f^m  the  plaiotiffb,  delirer  to  the  de- 
fendant certain  9Sod8  upon  which  the  plaintiff  had  a  lieii.  it  wee 
contended  that  here  was  a  clear  guarantse  of  the  original  par- 
chaser's  debt 

The  CovKT— I  think  that  the  case  Is  not  within  the  statute. 
The  defendant  is  sabetantiaHy  the  oaner  of  goods  upon  which  the 
plaintiffs  hare  a  lien.  I  think  if  the  defendsAt,  in  order  to  get  rid 
of  the  incumbrance,  promises  to  pay  the  amount  of  the  lien,  that 
is,  pay  off  the  lien  at  that  price,  that  is  not  a  case  within  the 
statute.  The  case  WiiUams  t.  Leper  appears  to  me  to  proceed  on 
the  principle  that  the  defendant  had  an  interest  in  the  property 
incumbered.  The  promise  is  to  pay  a  debt  to  which  the  property 
is  liable. 


M      ,*m  . 


Q.  B.      Ouraa  &  OTHaaa  e.  Muaoaanoa  Jt  avotrbb.    Jan.  18l 

Indorsee  of  a  Bdi  of  Ladiay^Liability  under  ekarter    iV^y— 

18&19  Fic.,  c.  Ill,  a  1. 

The  indorsee  of  a  bill  of  lading  is  only  liable  to  be  sued  on  so 
much  of  the  contract  in  the  charter-party  as  is  expressly  incor- 
porated in  the  bill  of  lading. 

In  thia  ease  it  was  contended  that  a  consignee  who  tokes  the 
goods  adopts  the  contract  in  the  charter-party,  and  a  recent  sta- 
tute makes  the  indorsee  of  the  bill  of  lading  subject  to  all  the 
consignee's  liability.  'MoreoTcr,  by  the  terms  of  the  bill  of  lading, 
freight  is  to  be  paid  as  per  charter- party,  and  demurrage  is  but 
an  extra  freight 

The  CouKT — There  was  no  eridence  of  undue  delay  on  the  part 
of  the  defMidanta.  We  think  the  indorsee  of  a  bill  of  lading  it 
only  liahi»  vpea  so  mnnh  of  the  contraot  in  tkv  ehartoe-pmrty  as 
is  fftpreosly  referred  to  and  incceporated  ia  it 
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Miedemeanor^-'xAehniesieierinypoioon  wiik  mUent  to  de  hodO^ 

14  k  15  VuL,  e.  19,  s.  ^^Injliet. 

The  first  coant  in  the  indictment  alleged  thai  the  prisoner  un- 
lawfully and  wilfully  administered  poison  to  F  with  Intent  to  do 
bodily  harm,  by  means  of  which  adssinistering  F  suffered  bodily 
hana«  The  second  eouat,  fowKied  on  14  &  16  Vie.,  o.  19,  a  ^ 
chai^ged  the  prisoner  with  inflicting  grievous  bodily  harm  by  ad- 
ministering poison  with  intent  to  do  bodily  harm. 

It  was  prored  that  the  prisoner,  being  about  to  leare  his  sitoa* 
tion  as  manager  of  a  shop,  put  into  a  sugar  beaia  which  he  knew 
would  be  used  by  F  (his  successor)  for  his  tea  a  quaatity  of  croton 
oil,  (an  acid  poison),  that  F  used  some  of  the  sugar  and  immedi- 
ately became  ill,  and  suffered  so  much  agony  as  to  cause  alarm 
for  his  life. 

Qutere,  whether  the  prisonev  had  beea  gaiUy  of  aay  misde- 
meanor, either  at  common  law  or  by  statute.  Much  discussion 
arose  as  to  whether  the  facts  of  this  case  brought  it  within  the 
statute,  which  prcrides,  that  if  any  person  shall  unlawfully  sod 
maliciously  injUot^  &o. 

The  CouBT  stated  that  in  consequence  of  the  defendant  having 
died  since  the  argument  it  had  become  unnecessary  to  deliver  any 
judgment. 

£X.  BiBBaT  ▼.  Caktkb.  Jan,  12. 

Pleading — Injury  to  Mesmage — AUegation  of  right  la  siupport^^ 

Reversionary  estate. 

The  declaration  stated,  that  at  the  time  of  committing  the  griev- 
ances, ameesosge  and  land  was  in  the  pos-ession  of  tenanta  thereof 
to  the  plaintiff,  the  revendon  thereof  belonging  to  the  plaintiff,  and 
that  i%  Uk  fact  received  lateral  eopport  from  the  land  --"-s-*— - 
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jet  tb«  defeodsnt  wroo|(fany  «ad  Degligetitly  nrnde  ezcaTatk>oft 
in  t&e  laod  bo  adjoiniiig  witbout  suffioieoUj  propping  and  protect- 
ing the  said  messuage  and  land,  Mnd  thereby  deprived  it  of  its 
said  support  whereby  it  sank  and  swaggtfd,  ^o. 

Held^  that  the  declaration  was  good,  altbongh  it  did  not  contain 
any  allegation  that  the  right  to  the  support  had  been  acquired  by 
grant  or  prescription,  since  in  was  to  be  taken  that  the  defendant 
was  not  the  owner  of  the  adjoining  land,  but  a  stranger. 

Argued,  that  the  second  and  third  counts  are  bad  for  not  alleg- 
ing that  the  digging  of  the  excayation,  whereby  the  damage 
happened,  was  the  aot  of  a  stranger.  For  the  plaintiff,  it  was 
shown  that  both  are  good.  The  second  count  alleged  that  the 
messuage  and  land  in  fact  reoeiTed  lateral  support  from  the  land 
adjoining,  it  is  not  stated  that  the  defendant  was  the  owner  of  the 
adjoining  land,  and  the  case  of  Jeffritt  ▼.  WUliamt^  6  Ezch.  192,  is 
an  express  authority  that  on  such  a  count  as  this,  it  must  be  taken, 
that  the  defendant  was  a  stranger  and  a  mere  wrong  doer,  and  there- 
fore responsible,  although  a  right  to  the  support  for  the  house  had 
not  been  acquired  agauial  the  owaer  of  the  ikdjoiniag  land. 


C.P. 


(BhnrABT  asd  AHoniift  t.  Cawib  axd  AMrrmmtL 


Jan,  16. 


Staying  proeetdinge — Sum  under  '40t. 

A  debtor  sent  bis  creditor  a  banker's  draft,  payable  at  seven 
days  after  sight,  for  a  sum  less  by  68.  than  the  whole  debt.  The 
creditor  retained  the  draft,  which  had  been  presented  by  his  clerk 
and  accepted  by  the  bankers,  and  subsequently,  and  before  the 
expiration  of  the  seven  days,  brought  an  action  for  the  whole 
amount  of  the  debt.  The  Court  stayed  the  proceedings  on  pay- 
ment of  6s.  without  costs. 

Crowdkr,  J.,  said  this  was  really  an  action  for  6s.  It  is  eon- 
tended  that  this  was  an  aetton  brouglH  for  the  whole  amount  of 
the  bill,  but  the  defendante  sent  a  dntft  on  Lubbocks,  which  the 
plaintiffs'  clerk  takes  to  Lubbocks,  where  it  is  accepted.  The 
plaintiffs  write  to  defendants,  unless  you  send  me  68.,  the  draft 
shall  be  returned ;  it  was  accepted  at  that  time  and  he  does  not 
returtk  it 


EX.  TABUnevMf  T.  Stvevv  aji»  ovsbu*  Jam,  12. 

Notice  of  actum — Questiemof  bonafideo  'New  trial  when  verdict 
under  £20.     Statute  60,  (?.  IV.^  o.  ftO. 

The  defendant,  to  whom  a  warrant  to  distrain  for  rates  <m  the 
goods  of  A  was  directed,  distrained  on  the  goods  of  B,  in  the 
house  of  B,  by  whom  he  was  Infbrmed  that  the  goods  were  his. 
Persons  acting  pursuant  to  the  act  under  which  tne  warrant  was 
granted,  were  entitled  to  notice  of  aotioo^  B  having  brought  an 
action  for  the  seisure  of  his  goods,,  without  giving  notice  of  action, 
the  judge  left  the  question  to  the  Jury  whither  the  defendant  was 
bona  fide  acting  under  the  warrant  when  he  made  the  Beisure,  and 
the  jury  returned  a  rerdiot  for  the  |»TaiBtiff,  with  £6  damages. 

Held^  that  the  question  having  been  left  to  the  jury,  the  rule 
that  a  new  trial  will  not  be  granted  when  the  damages  are  under 
£20,  on  the  ground  of  the  verdiol  being  againat  oTidenoe,  applied, 
and  the  verdict  could  not  be  disturbed. 


Q.B. 


«rim.  14 


Pakb  t.  WmnranioHAK. 

Horse  race — Decision  of  Stewarde, 

The  stewards  of  a  Horse  race  are  not  arbitrators  in  a  legal 
senae,  and  therefore  their  decision  given  apart  from  each  other 
without  previous  consultation,  is  binding. 


EX.  Philips  ct  al  v.  Clivt.  Jan,  24. 

Apprentice — Dismissal — Misconduct  no  juetification. 

In  an  action  for  breaeh  of  covenant  in  an  indenture  of  apprentice* 
ship,  the  defendant  pleaded  Uiat  the  apprentice  eondueted  himself 
in  so  improper,  unfaithful,  and  dishonest  a  manner  in  the  defend- 
ant's busine:»,  and  defrauded  and  robbed  the  defendant  so  that  it 
became  unsafe  for  the  defendant  to  continue  him  in  bis  service. 

Held,  that  it  afforded  no  justtftoation  for  dismiMing  the  appren- 
tice before  the  expiration  of  the  appvsntieeaUp. 


EX. 


Jan.  21. 


Altsb  v.  Wilson. 

Practice — Jnterrogatoriee — Fieking  application. 

In  an  action  for  the  wrongful  detention  of  a  document,  the  plaintiff 
applied  for  liberty  to  deliver  interrogatories  with  the  declaration 
upon  a  suggestion  that  the  defendant  must  have  obtained  a  copy 
of  the  original  from  the  plalntifTs  Clerk  as  he  had  shown  it  only  to 
him ;  and  a  paragraph  had  appeared  on  the  following  day  in  the 
defendant's  newspaper  cpntaining  matter  leading  to  the  inference 
that  the  writer  had  used  the  docu'nent  in  writing  the  paragraph. 

Seld^  that  there  was  not  sufficient  foundation  for  the  appUcatioii. 


EX.C. 


Sandor  v.  Jkrvis  bt  al. 


Feb,  4. 


Arrest  — eufieiencyof^^Sheriff — Escape — Touching  by  officer — Break" 

ing  of  dwelling  houoe. 

To  effect  a  good  arrest  it  is  not  neeeesary  to  have  the  power  of 
actual  capture,  and  theretore»  where  defendant,  a  bailiff,  put  his 
hand  through  a  broken  panein  a  window  of  plaintiff's  dweUinghouae, 
and  touched  him  saying,  *'  you  are  my  prisoner." 

Ifeld^  (affirming  the  judgment  of  the  Queen's  Bench)  a  good 
arrest,  the  window  not  having  been  broken  by  the  Bailiff,  and  that 
the  Bailiff  was  consequently  justified  in  breaking  open  the  outer 
door  and  taking  plaintiff  to  prison. 

Semble,  such  an  arrest  is  not  sufficient  to  render  the  Sheriff  liable 
for  an  escape,  should  plaintiff  under  the  circumstances,  have  evaded 
the  ultimate  capture. 


Q.B. 


Sbnxob  v.  Ward. 


Jan.  18. 


Master  and  servant— ^Negligtnte  of  both — Liability  of  MaoHr  in  com 
of  atcident'-^Right  ofSarvanCe  repreeentatipe  to  auoi 

A  minor  employed  in  a  cnal  mine  was  descending  the  shicft  fn 
the  morning  as  usual,  when  the  rope  broke  and  he  was  kilted  ;  the 
breaking  of  the  rope  was  owing  to  a  fite  at  the  CotNeiy  the  night 
before.  There  was  a  roTe  of  the  CoTHery,  made  pursuant  to  Aot  of 
Parliament,  that  before  any  one  went  down  in  the  morning  a  loaded 
cage  should  be  run  down  to  te"t  the  rope ;  but  this  rule  was  habit- 
ually disregarded  to  defendant*!  knowledge,  who  was  the  owner  and^ 
manager  of  the  mine,  and  it  had  not  been  done  on  the  morning 
of  the  accident  to  the  knowledge  of  the  defendant. 

ffeld,  that  though  the  defendant  was  guilty  of  great  nrgllgenee, 
yet  as  the  deceased  by  his  own  negHgenee  had  contributed  to  fait 
death,  he  eonfd  not  have  maintained  this  action,  nor  therefbre  could 
his  representatives. 


Q.B. 


Cabb  v.  Mabtinsok. 


Jan.  21. 


JTorse  Race — Return  of  Stakes. 

The  plaintiff  agreed  with  H  that  the  pTaiDttff  should  place  £7 
and  H  £11  with  the  defsodani,  and  that  both  snms  should  be  paid 
to  the  winner  of  a  pony  race  to  be  run  between  ponies  of  the  plain- 
tiff and  H.  They  also  agreed  to  trot  the  match  at  a  named  time  and 
plaee,  W.  C.  to  be  the  starter  and  J.  S.  the  judge ;  the  money  to 
be  Kiveu  up  by  the  decision  of  the  jud^. 

The  parties  met  at  the  titre  and  place,  but  W.  C.  was  absent, 
whereupon  H  refused  to  run  the  race,  but  the  judge  appointed 
another  starter,  and  the  plaintiff^s  pony  having  wa1k<^d  over  the 
course  was  declared  by  the  judge  to  be  the  winner.  The  plaintiff 
demanded  both  sums  from  the  deHendant  on  the  ground  that  tba 
plaintiff's  pony  was  the  winner. 

Held,  that  the  judge  had  no  right  to  appoint  a  starter  instead 
of  W.  C,  and  that  therefore  the  race  was  netthermn  nor  won,  and 
heldf  also,  that  the  plaintiff  was  entitled  to  recover  his  stake. 


Mbtbopolitaji  Sxhoav  Oknibits  Coxpaht  v.  Hawkins. 

Joint  Stock  Company — Libelf  Action  agasnet  Shareholdera, 

An  Aetiow  will  lie  by  a  Joint  Stock  Company  loooT^fHirated  under 
10  and  20  Tie.  oh«  47  against  a  shareholder  In  Mrme  Company  for 
libel. 
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CHANCERY. 


L.J. 


MOBBIB  T.    MOFBIS. 


Dte,  16 


Tenant  for  life — Equitable  watte — Pulling  dovm  Maneion-house, 

A  tenant  for  life  of  settled  estates  (without  iropeaobment  of 
waste),  palled  down  the  mantdon-house  and  rebuilt  it  on  another  part 
of  the  property,  u^iog  the  old  materials  for  that  purposo.  The 
settlement  contained  powers  of  leasing,  and  sale,  and  exchange, 
which  extended  oTer  the  whole  estate. 

JJeld^  that  under  the  circumstances  the  tenant  for  life  was  not 
chargeable  with  equitable  waste. 

Semble^  it  would  have  been  otherwise  if  the  materials  of  the  old 
mansion-house  had  been  sold  and  the  money  appropriated  bj  the 
tenant  for  life. 


V.C.K.  HowABD  T.  RoBiBSOB.  Jan,  17. 

Froduetion  efdoeumentt — Morifagee — }fotiee  of  fraud'— Application 

of  mortgage  money, 

A  plaintiff  has  a  right  to  inspection  of  any  document  in  the  de- 
fendant's possession  which  will  assist  him  (the  plaintiff),  and  a 
mortgagor  has  the  same  right  although  ordinarily  speaking  the 
mortgragee  is  not  compellable  to  produce  his  deed  except  upon  pay- 
ment of  principal,  interest  and  costs. 

When,  by  the  ordinary  rule,  a  plaintiff  has  no  right  to  the  pro- 
duction of  a  deed  or  reference  to  that  deed  in  the  answer,  **  for 
greater  certainty,"  does  not  entitle  him  to  such  production ;  but 
when  the  defendant  sets  up  this  deed  and  refers  to  it,  the  plaintiff 
has  such  right  if  it  will  assist  his  case. 

A  mortgagee  who  advances  money  to  a  trastee  to  pay  debts  and 
general  and  not  specific  legacies,  is  not  bound  to  see  to  its  appli- 
cation unless  he  knows  of  a  fraud  by  the  trustee. 

When  a  plaintiff  (not  mortgagor),  charges  a  mortgagee  with 
knowledge  of  a  fraudulent  purpose  to  which  the  money  advanced 
by  him  was  applied  and  the  mortgagee  denies  that,  but  admits 
possession  of  the  mortgage  deed,  and  craves  leave  to  refer  to  it, 
the  plaintiff  is  not  entitled  to  the  production  of  that  deed.  A  prior 
mortgagee  has  no  right  to  see  the  deed  of  a  subsequent  mortgagee. 


V.C.K.  Abobbb  t.  Hali..  Jan,  25. 

Agreement  bg  parol — Statute  of  Fraudt — Set  off-^Mortgagee, 

A  and  B  enter  into  a  contract  in  writing  to  sell  and  purchase 
certain  lands,  for  a  sum  and  subject  to  conditions  specified,  and  to 
the  same  conditions  under  which  the  same  were  offered  for  sale  by 
auction.  The  purchaser  then  set  up  a  parol  understanding  where- 
by a  sum  secured  by  a  bond  given  by  the  vendor  to  him,  was 
agreed  to  be  set  off  against  the  purchase  money. 

Held^  that  such  parol  agreement  was  valid,  and  that  the  con- 
ditions of  sale  referred  to  in  the  written  agreement  might  be  proved 
in  chambers. 


V.C.K. 


Jan.  26. 


Collins  Company  v.  Walkbb. 

Trade  mark — Injunction — Coete, 

When  A  is  ordered  by  B  to  manufacture  an  article  and  stamp  it 
with  a  trade-mark,  not  B's,  that  alone  leads  to  suspicion  but  B 
having  caused  the  article  to  be  manufactured,  and  admitting  hav- 
ing caBually  beard  of  the  party  entitled  to  use  such  trade-mark, 
must  submit  to  a  perpetual  injunction  and  pay  the  costs. 


V.  C.  W. 


Adamb  t.  Scott. 


Jan,  22. 


Mortgagor  and  mortgagee — Power  of  eale — Redemption  tuit — 

Undervalue. 

In  the  absence  of  any  allegation  that  a  power  of  sale  in  a  mort- 
gage deed  has  been  improperly  or  coUusively  exercised  by  the  mort- 
gagee, the  averments  that  the  property  was  sold  at  great  under- 
value and  ought  to  have  been  sold  in  lots,  that  the  mortgagee  while 
in  possession  had  by  a  mismanagement  of  the  property,  rendered 
himself  liable  to  an  aoeouot  for  wilful  default  and  that  the  sale  had 
been  made,  pending  a  suit  by  the  mortgagor  to  redeem,  which  suit 
was  duly  regibtered  as  liependene,  Aise  no  equity  to  support  a  bill 
\o  set  the  sale  aside  and  enable  the  miortgagor  to  redeem. 


L.C. 


Ebpin  v.  Pbmbbbton. 


Jan.  27,  29, 


Equitable  mortgage — Solicitor  and  client — THtle  deede — Negligence- 
Notice. 

When  a  mortgagor  is  a  solicitor,  and  himMlf  prepares  the  mort- 
gage deed  no  other  solicitor  being  employed  in  the  transaction,  he 
is  not  to  be  considered  as  the  solicitor  of  the  mortgagee  for  the  pur- 
pose of  affecting  the  latter  with  notice,  unless  he  consents  that  the 
mortgagor  should  act  as  his  solicitor  in  the  transaction. 

When  bona  fide  enquiry  for  the  title  deeds  is  made  by  a  mort- 
gagee and  a  reasonable  excuse  is  given  for  their  non-production, 
the  mortgagee,  is  not  affected  with  notice  of  what  he  might  have 
learned  on  f^irther  ^quiry. 


V.  C.  K. 


KlKOSPOBD  V.  SwiNrOBD. 


Jan.  31st 


lnJunction'^Eq%iitablepleei'^Common  Law  Procedure  Act. 

Where  an  action  is  brought  for  breach  of  covenant  and  the  de* 
fendanfc  at  law  has  only  an  equitable  defence  be  is  not  compellable 
under  the  C.  L.  P.  Acts,  to  make  that  defence  the  subject  of 
equitable  plea. 

When  an  arrangement  between  debtor  and  creditor  amonnts  to 
an  actual  bankruptcy  that  may  be  pleaded  as  if  the  debtor  were 
actually  bankrupt,  but  on  bill  filed  to  restrain  an  action  for  dama- 
ases  for  breach  of  covenant  in  a  deed  prior  to  such  arrangement, 
the  Court  will  not  compel  the  defendant  to  plead  an  equitable  plea, 
but  will  grant  an  injunction  on  the  terms  of  the  defendant^  giiing 
a  judgment  applicable  to  the  case  of  an  action  for  damages. 


M.R. 


Jan.  SI. 


Gbobob  v.  WarrxoBB. 

Chancery  Amendment  Ad  1868 — Jury  trial. 

A  jury  will  not  in  general  be  directed  except  at  such  a  stage  of 
the  suit,  and  under  such  circumstances  that  an  issue  might  have 
been  directed  under  the  old  practice. 


APPOINTMENTS  TO   OFFICE,  AC 


OOUNTT  ATIORKST. 
Alexander  D.  MoLSAN,  orCWatliam,  liqoln,  llwTtotor«»>Uw,  to  te  Gmtf 
Attormy  fttrtheOonnty  of  Keot,  Id  th«  room  sad  staid  of  Ooorca  Dock, 
Junior,  Biqiiixv,  daooued  — (Ouottod,  4th  Jum,  IBM.) 

CLERK  OF  THE  PEACE. 

ALEXANDER  D.  MoLBAN,  of  Chatham.  Aniiilre.  BMTlat«r«t-Uw,  toho  n«rt 
of  the  Pwo«  for  the  Ooanty  of  K>nt,  in  the  room  and  atcad  of  Geoi«a  DMk, 
Jnalor,  Eiqnlre,  d6MaB0d.HOawttod,  4th  Jum^  I860.) 

.     O0BONER8. 

ISAAC  JONES  HAWKS,  EM^idn,  M.D,  Amoclata  OoroMr,  United  Qmntimof 

Uaron  and  Bmoa. 
HSNRT  8H0EBUTT0M ,  EMinln^  MJ>,  Amodata  Coroner,  Oonnty  of  Lamlitan. 

— Gaiatted,  Jwrn  18th,  18&0.) 

NOTARIES  PUBUa 
JOHN  HOLDRN,  thayonasv,  of  Oodwfch,  Ewivira,  to  ba  a  N«tax7  Poliik  h> 

Upp^r  Canada. 
CUAKLK8  UHOROE  MOBOAN,  of  the  Ctty  of  Toronto^  E8qnlra»  Banteleratp 

Law,  to  be  a  Notarr  Pohlio  In  Upper  Canada. 
THOMAS  O.  MATHK80N,  of  the  Cl<y  of  Tomato.  Eaqnira.  Barrinter^t-Law,  to 

lie  a  Notary  PnbUe  in  Vpprr  Canada  — (Gaaetted.  Jnne  11th,  I860.)  _  ^ 

JOHN  WILLI  AH  HENRY  WlLdON,  of  ltradfi>rd,  Ewiuire,  to  be  a  Notary  Pnb- 

Ilc  in  Upper  Canada. 
RICHARD  WILUAH  ERRETT,  of  Mnllron,  Biquira^  to  be  a  Notary  Pnblle  In 

Upper  Canada. 
ALLAN  SMITH  FISHER,  of  CUnton,  Ewinin,  to  ba  a  Notary  Pnblte  la  UpfNr 

Cbnada 
OEOKO  Ifi  A.  WALKEM,  of  the  City  of  Toronto.  Eaqnlre,  to  be  a  Notary  PobUe  in 

Upper  Canada.— (Oaaetted,  Juno  Ifttb,  1860.) 

REGISTRAR. 

NATHANIEL  HAMMOND.  Eiquire,  to  be  Registrar  of  the  County  of  Bnuse.— 
(aaaetted,  Jone  18th,  1860.) 

TO    CORRESPONDENTS. 


JoBiv  HoLOATs— John  C.  Kkb&,— Under  **DiTl8lon  Orarts." 

A  Law  Sruotirr — A  Strmnin, — Under  "  Qeneral  Cirreepondence. 

**  A  RiAMm.**— Wo  do  not  answer  or  tmert  any  commonlcation  which 
■  vnaooompaniod  by  thi  wttac'a 
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«.  SfttnnUv...  Artielet,  *c^  to  be  toft  wtth  Secretary,  Law  Society. 

7.  BUNDAV...  7th  Sumiay  of,  TrvHiig. 
14^  SUNDAY...  8M  SMSulay  q/Cer  TWMfy. 

90.  SatitnUy ...  Long  VMcatton  ende.    Laet  day  for  aerrlet  of  Writ  fbr  Co.  Court 
n.  SUNDAY...  «M  amdayafitr  rrutify, 
22.  Monday.....  TrioUy  T«nn  be((iaa. 

CS.  Tueeday.....  Last  day  ftir  nottee  of  Bzamliiatioit  Chancery,  Toronto  k  Colioarg. 
24.  Wedaeaday  Laet  day  fbr  n<icice  of  Kiamtnatloa  Ohaocery,  Ooderlch. 

26.  Friday Paper  Day,  Q.  B. 

2T.  Saturday ...  Paper  Day,  a  P. 

28.  SUNDAY...  lOM  StxnSia^  after  TriHH^, 

29.  Monday .....  Paper  Day,  Q.  B. 

80.  Tueeday.....  Paper  Day,  C.  P.    Last  day  for  declarinK  for  County  Court 

Si  WednMilAv  /  P»par  Day,  Q.  B.    Last  day  for  return  of  noo<reiident  default- 
«.  WadneMlar.  ^^^  ^^^^^  Treaaurer. 


TO  C0RRB8P0N  DENTS— &e  Uulpagt. 

IMPORTANT  BUSINESS  NOTICE. 

ArfOM  indebUi  to  the  Proprietort  of  this  Journal  an  rtqueMed  to  rtmimher  that 
aU  ourpaUditeaeootmU  have  bem  pheed  inthehandt  of  Mesers.  i\tiUm  A  Ar4a{fky 
AUomejftt  Barrie,  far  coUtotton;  and  that  oidg  a  proa^  rtmiUoHoe  to  them  will 


n  i»  foOhgrtai  rOwianee  that  the  Frapridart  hone  adopted  this  camr$e;  but  thtg 
ha:9ebomoampdledtoda»oinardtr  toemabU  them  to  meet  their  currti^  expen$et, 
taMek  are  very  heavp. 

Nam  that  the  uerfutnm  ^the  Journal  it  to  gemerattg  admitted,  U  wouU  notbe  im- 
reasomaJble  to  expect  that  the  Prt^fettUm  and  Offioert  qf  the  Omrtt  wm\d  aooord  it  a 
Uberalmg>port,imtleadqfallomin0thmtetvetttbetuadfortheir  tubter^iftiont. 


C|fE  Uppn  ©auak  Sato  ^mxui 

AUaUST,   1859. 

- — *  --  -        

GARDINER  v.  GARDINER. 
To  the  Editort  of  the  Law  Journal  .- 

Gbntlbmbn,  —  The  snceew  which  has  attended  oar  joint 
efforts  to  ameliorate  Chancery  practice,  by  directing  public 
attention  to  the  imperfect  state  of  the  law  regulating  its 
proceedings,  encourages  me  to  attempt  by  similar  means  the 
remedy  or  settlement  of  the  existing  laws  which  gorern,  or  are 
supposed  to  govern,  the  rights  of  creditors,  and  the  real  and 
personal  representatives  of  every  owner  of  lands  in  Upper 
Canada  who  happens  to  die  more  or  less  in  debt. 

The  point  is  this:  can  each  or  anj  of  those  creditors— 
although  the  real  estate  passed  at  the  instant  of  death  either 
to  the  devisees  by  the  will,  or  to  the  heirs-at-law  by  descent, 
without  any  judgment  or  lien  upon  it  as  against  deceased, 
through  whom  alone  the  real  representatives  claim,  without 
claiming  through  the  executors  or  administrators,  to  whom 
the  resl  estate  now  passed — can  creditors,  I  say,  sue  the 
executors  or  administrators  alone,  issue  a^.yb.  lands  against 
them  alone,  and  cause  the  sheriff  to  sell  those  lands  on  that 
fi.fa,^  as  if  those  lands  on  the  death  of  the  owner  had  passed 
by  the  will  or  the  letters  of  administration  to  the  executors  or 
administrators,  instead  of  to  the  heirs  or  devisees ;  and  will  a 
bona  fide  purchaser  at  such  sheriff's  sale  for  value,  get  as  good 
a  title  to  the  lands  as  if  they  had  passed  by  the  will  or  the 
letters  of  administration  to  the  executor  or  administrator 
instead  of  the  heir  7  For  if  not,  then  the  innocent  bona  fide 
purchaser  for  value  is  defrauded  by  the  prevailing  practice ; 
and  if  he  does,  then  he  gets  a  good  title  to  A's  land,  because 
it  was  sold  as  B's  land,  on  a^.  ^a^ against  B.  alone,  in  a  suit 
against  B.  alone,  —  the  whole  proceedings,  as  regards  the 
owners,  the  real  representatives,  beine  "  res  inter  alios  acta," 
of  which  they  had  neither  notice  or  knowledge,  and,  unless 
authorised  by  some  express  exceptional  legislative  enactment, 
directly  contrary  to  every  principle  of  British  law,  and  oven  of 
natural  justice,  which  would  not  deprive  the  owner  of  his 
property  unheard  and  without  the  opportunity  of  defence  or 
redemption,  and  would  not  entrust  his  defence  against  his  will 
to  his  rival,  whose  interest  it  is  to  favor  the  personalty  at  the 
expense  of  the  real  estate;  thereby  affording  thi^t  t^^^I  the 


opportunity  (not  always  neglected)  of  in  effect  confessing 
judgment  against  his  adversary,  under  cover  of  defending  him. 
Yet,  according  to  the  case  of  Gardiner  v.  Gardiner,  all  that 
may  be  very  easily  and  with  perfect  certainty  accomplished, 
by  means  of  a  legal  contrivance  in  the  form  of  a  suit  at  law, 
by  which  the  creditor  is  plaintiff  and  the  executor  or  adminis- 
trator defendant,  and  which  is  so  far  of  the  nature  of  the  old 
action  of  ejectment  on  a  vacant  possession,  that  the  executor 
or  administrator  acts  the  part  of  casual  ejector,  instead  of  the 
now  exploded  Richard  Roe,  but  is  unlike  the  action  of  eject- 
ment to  this  extent,  that  there  the  true  owner  was  not  finally 
concluded  by  what  was  done ;  and  besides,  by  means  of  notice 
to  the  true  owner,  and  the  consent  rule  and  confession  of  lease, 
entry  and  ouster,  the  fictitious  suit  between  fictitious  parties 
was  before  judgment  changed  into  a  real  suit  between  tne  real 
parties,  and  full  opportunity  of  defence  afforded  before  the 
rights  of  those  really  interested  could  be  affected  i  while  by 
the  legal  contrivance  which  Gardiner  v,  Gardiner  declares  to 
be  authorized  by  the  law  of  Upper  Canada,  everything  is 
concocted,  transacted  and  finished,  so  far  as  the  party  really 
interested  is  concerned,  in  nubibus,  and  remains  as  it  com- 
menced, a  fiction,  until  it  resolves  itself  into  the  tangible  fact 
of  the  duly  registered  sheriff's  deed  of  the  land  of  the  real 
representatives  to  the  bona  fide  purchaser  thereof  for  value, 
without  notice,  at  sheriff's  sale ;  when  it  immediately,  by  force 
of  the  registry  acts,  which  affect  all  the  world  with  notice  of 
registered  deeds,  descends  like  the  bolt  of  Jove  upon  the 
devoted  heads  of  the  real  representatives,  and  for  the  first  time 
^ives  them  legal  notice  and  warning  of  their  dan^r,  b;^  show- 
ing them  that  all  is  over,  that  their  rights  are  irretrievably 
destroyed,  and  that  it  is  then  too  late  for  defence  or  redemption. 

This  case  of  Gardiner  t.  Gardiner  vras  decided  against  the 
opinion  of  Chief  Justice  Macaulay,  and  has  since  ^en  acted 
upon  in  practice,  although  believed  to  be  contrary  to  the 
opinions  of  many  of  the  judges.  It  enunciates  the  doctrine 
that  such  sheriff's  siJes  and  deeds  are  good,  under  and  b^ 
virtue  of  the  English  statute  5  Geo.  II.  cap.  7,  sec.  4,  and,  if 
law,  establishes  that  tiUes  depending  on  such  sheriff's  deeds 
are  good ;  but  if  not  law — and  it  has  never  been  held  to  be  so, 
either  by  the  Court  of  Appeal  here  or  by  the  Privy  Council  in 
Englana — then  all  titles  depending  on  such  sheriff^s  deeds  are 
worthless.  Therefore,  as  the  doctrine  it  enunciates  may  any 
day  be  exploded  on  appeal,  it  is  well  worth  while  considering 
whether  it  be  or  be  not  correctly  decided;  and  the  subject 
well  deserves  the  attention  of  the  Law  Jattrnal,  for  it  is  cer- 
tainly yet  open  for  consideration  whether  the  point  has  been 
well  decided.  I  would  ask  you  therefore  to  discuss  the  subject 
in  your  pages. 

Yours,  A^c, 

A  CiTr  Solicitor. 


The  foregoing  letter,  from  a  personage  to  whom  the 
public  are  already  indebted  for  the  discussion  of  important 
questions  of  law  reform,  serves  as  a  fitting  intrpdactioQ  to 
a  brief  notice  of  tho  case  to  which  it  refers. 

In  every  view  such  a  notice  is  important,  and  we  shall 
proceed  to  the  discussion  of  the  topic  with  all  the  freedom 
which  the  honest  iovestigatiou  of  a  scientific  subject  is 
entitled  to  claim. 

Making  all  proper  allowance  for  the  necessities  of  a  new 
country,  and  admitting  the  propriety  of  facilitating  the 
transfer  of  real  estate  by  all  the  methods  known  to  ^he  Is^, 
we  yet  think  that  real  and  personal  property  should  not  be 
placed  exactly  on  the  same  footing,  and,  looking  to  the 
future  of  Canada,  confess  to  a  feeling — perhaps  our  readerp 
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may  call  it  a  prejadiee — ap^ainst  tbe  complete  abandonment 
of  aU  the  protections  wbich  surround  lund  at  home ;  and 
we  are  of  opinion  that  <<  this  Canada  of  onra"  would  not 
add  to  her  material  interests  by  an  authoritative  recognition 
of  any  principle  that  would  allow  a  homestead  and  a  hog- 
gerel  to  be  dealt  with  in  the  same  way,  or  by  any  extension 
of  the  doctrine  in  Gardiner  v.  Gardiner, 

The  case  of  Gardiner  v.  Gardiner  w^  decided  in  1882, 
and  is  reported  in  2  R.  B.,  0.  S.,  520.  It  excited  much 
discussion  amongst  the  profession  at  the  time,  and  many 
were  found  who  agreed  with  the  minority  rather  than  with 
the  decision  arrived  at  by  tbe  majority  of  the  court.  The 
decision,  however,  was  not  formally  questioned  on  appeal, 
and  the  doctrine  it  enunciates  has  been  acted  on  ever  since. 
Thousands,  nay,  millions  of  acres  have  changed  hands 
under  its  authority;  and  we  believe  few  practitioners  at 
the  present  day  actually  decline  to  pass  a  title  on  a  sheriiT's 
deed,  whatever  ktoat  doubts  may  trouble  them. 

There  are  grave  surroundings,  therefore,  to  tbe  subject; 
and  yet,  as  our  correspondent  remarks,  the  dootnoe  enun- 
ciated by  Gardiner  v,  Gardiner  might  at  any  moment  be 
exploded  by  an  adverse  decision;  and  if  it  was,  what 
would  become  of  titles  depending  on  sheriff's  deeds  ? 

Doubtless  tbe  courts  would  struggle,  and  perhaps  rigbtly 
so,  against  disturbiag  the  kw  as  lud  dowo,  after  being 
acted  upon  for  so  many  years,  and  migbt  approach  it  with 
''  fear  and  trembling/'  as  they  ooutomplated  results.  Yet 
thQ  judges  may  be  placed  at  auy  moment  iu  a  posStion 
wherein  they  might  be  "plainly  obliged'*  to  resolve  the 
question  on  its  abstract  merits,  notwithstanding  that  the 
most  calamitous  results  would  foHow. 

No  one  ean  read  the  oases  in  our  courts  without  enter- 
taining some  doubts  as  to  Gardiner  v.  Gardiner,  and  there 
is  nothing  to  be  gained  by  shutting  our  eyes  to  latent 
danger  (even  where  danger  is  imaginary,  there  is  much 
satisihction  in  ascertaining  our  position).  Its  nature  and 
extent  should  be  determined,  that  proper  steps  may  be 
taken  to  avert  it.  In  this  spirit  it  is  that  wo  approach 
Gardiner  v,  Gardiner, 

In  considering  this  case,  it  is  necessary  to  keep  in  mind 
what  the  common  law  was,  and  how  far  it  has  been  varied. 
It  is  clear  that  by  common  law  the  lands  of  the  ancestor 
could  only  be  affected  in  the  hands  of  his  heir  by  a  judg- 
ment against  the  ancestor  in  his  lifetime,  or  tbe  ancestor's 
obligation  under  seal  binding  his  heir,  each  of  which  would 
operate  as  an  estoppel  on  the  heir  claiming  through  the 
ancestor;  and  such  judgment  would  have  to  bo  revived 
against  the  heir  by  9ci,  fa,,  which  was  a  double  proceeding, 
)>eing  both  an  action  and  an  execution  combined,  to  which 
the  heir  could  plead ;  and  the  obligation  should  bo  enforced 


by  action  of  debt  against  the  heir,  in  which  action  tho 
specialty  creditor  could  recover  to  the  extent  of  tbe  lands 
descended.  The  statutes,  20  Car.  2,  cap.  8,  sees.  10  ft  11^ 
I  Ev.  Stat.  218,  and  8  W.  &  M.  cap.  14,  1  Ev.  Stat.  462,  do 
no  more  than  prevent  the  then  practise  of  evading  those 
common  law  liabilities  by  means  of  conveyances  by  the 
ancestor  to  others  in  trust  for  himself,  which  In  effect  left 
tbe  land  always  his,  and  to  descend  to  his  heir,  or  by  will* 
ing  it,  instead  of  leaving  it  to  descend  to  the  heir ;  but  no 
man's  land  could,  while  he  lived,  either  before  or  after 
these  statutes,  be  seized  or  taken  in  execution,  until  or 
except  by  13  Ed.  I.  stet.  1  (2nd  West),  cap.  18,  3  Ev. 
Stat.  307,  which  first  gave  Jl.  fa,  to  levy  the  judgment 
debt  off  the  goods  and  lands — that  is,  the  profits  of  the 
lands  accruing  to  tbe  owner— or  ^fgit  of  one  half  of  the 
judf^ment  debtor's  kinds  itself;  which  half  of  the  kud  the 
judgment  creditor  did  not  j^eeome  tho  purchaser  of,  but 
was  to  take  at  an  estimated  valuation  or  rent,  and  hold 
until  the  estimated  yearly  profits  or  rent  ^id  the  debt, 
being  in  effect  a  sort  of  Welsh  mortgage,  and  was  merely  a 
chattel  interest  or  mortgage^  whidi  went  to  tbe  executors, 
and  not  to  the  heirs  of  the  judgment  creditor.— (/See  2  W. 
Saund.  68,  foot  note.) 

Matters  remained  in  this  state  until  the  passiog  of  the 
English  statute  5  Geo.  II.  cap.  7,  sec.  4^  upon  Uie  inter- 
pretation of  which  Gardiner  v,  Gardiner  depends.  The 
seodou  is  divisible  into  a  uumber  of  sub-seotioBS  or 
branches,  which  subdivision,  as  it  will  make  the  section 
more  easily  comprehended,  without  altering  the  Boaaej  we 
shall  take  the  libefty  <^  makiug  by  splitting  it  into  three 
branches,  as  follows : 

The  fir^i  branch  enacts  that  lands,  &o.,  in  the  '<  pkn- 

tations  belongiug  to  any  person  indebted,  shall  be  liable  to 
and  chargeable  with  all  just  debts,  duties  aod  demands,  of 
what  nature  or  kind  soever,  owing  by  any  such  person  to 
his  Majesty  or  any  of  his  subjects.'' 

Second  branch,-^^*  And  shall  and  may  be  abssts  for 
the  satisfaction  thereof,  tit  like  manner  as  real  estates  are 
by  the  law  of  England,  liable  to  the  satisfaction  of  debts 
due  by  bond  or  other  specialty." 

Third  branch, — ^And  such  lands.  Sic,  <<  shall  be  subject 
to  the  like  remedies,  proceedings  and  processes  in  any  court 
of  law  or  equity  in  any  o^the  said  plantations  respectively, 
for  seixing,  extending,  selling  or  disposing  thereoT," 
'<  towards  the  satisfaction  of  such  debts,  duties  and 
demands,  and  in  like  manner  as  personal  estates  in  aoy  of 
the  said  plantations  respectively  are  seized,  extended,  sold 
or  disposed  of,  for  tbe  satisfaction -of  debts." 

It  appears  to  us  that  in  the  first  place,  as  respects  aliens, 
no  change  is  effected,  but  the  lands  remain  as  if  the  act 
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never  passed ;  therefore  the  heirs  and  devisees  axe  entitled 
to  plead  alienage  as  a  defence.  But  the  defence,  aecordiog 
to  Wood  H  at  t).  Campbell,  B  Q.  B.  U.  0.  269,  and  Doe 
Rkhardrnm  ^,  J>ick8<m,  2  O.  &  K.  B.  B^.  U.O.  293,  ean 
onlj  be  raised  before  and  not  after  ike  fi,  fa.  lands  issues 
against  the  eaLSOtttor  «r  administrator;  and  Gardiner  v, 
GardmeTf  it  apjMmrs  to  ns,  prevents  the  heir  or  devisee 
from  nrgiag  the  defeoce  at  the  onlj  time  he  oonld  urge  it, 
by  deciding  in  effect  that  the  heir  and  devisee  need  not  be 
parties  or  have  any  knowledge  or  notice  of  the  prooeedings, 
and  therefore  are  not  afforded  any  opportunity  of  orging 
any  defoice  until  a£ter  the  fi,  fa.  issues  i^inst  the  execu> 
tor  or  administrator,  and  the  land  is  thereupon  sold  at 
sheriff's  sale,  and  the  purchaser  on  the  sheriff's  deed  pro- 
oeeds  to  eject  the  heirs  and  devisees;  when,  it  being  too 
kte  to  urge  the  defence,  the  heirs  and  devisees  are  permitted 
to  make  an  ineffeetual  attempt  to  urge  it,  and  between  the 
tv.0  sets  of  oases  lose  thmr  lands  against  law  because  the 
courts  will  not  p^mit  them  to  de&nd  themselves.  It  seems 
equally  clear  that  in  the  second  place,  as  regards  erediton 
who  are  sabjeots,  the  following  dianges  are  efeeted : 

The  first  branch  in  the  4th  section  makes  a  great  change 
in  the  previous  law,  but  it  makes  no  greater  change  than 
this,  viz. :  it  subjects  all  lands  and  real  estate  in  Canada  to 
be  applied  to  the  payment  and  satis&ction  not  only  of  the 
specialty  debts  of  the  aueestor  binding  his  heirs,  but  also  of 
all  the  Just  debtB,  duties  and  demands  which  the  owner 
owed  to  the  crown  or  any  of  its  subjects,  and  that  as  well 
whether  such  creditor  proceed  to  enforce  his  claim  during 
the  lifetime  or  after  the  death  of  his  debtor  the  owner. 
But  that  branch  applies  itself  solely  to  the  rights  of  the 
parties,  leaving  untouched  the  means  by  which  such  rights 
are  to  be  enforced;  while  the  second  and  third  branches 
apply  solely  to  the  means  by  which  such  rights  are  to  be 
enforced,  leaving  untouched  the  rights  of  the  parties. 
Thus  the  second  branch  applies  itself  solely  to  where  the 
debtor  has  died  without  the  creditor  having  enforced  his 
claim,  and  where  the  creditor  is  seeking  to  enforce  his 
claim  against  the  land  after  it  has  descended  or  passed  by 
will  to  the  heirs  or  devisees ;  and  then  makes  such  lands, 
as  to  such  claims,  although  they  be  of  no  higher  degree 
than  simple  contract  debts,  from  the  time  of  the  passing  of 
the  statute,  what,  if  they  had  been  claims  upon  the  ances- 
tor's obligations  binding  his  heirs,  they  would  have  been 
without  that  act,  viz.,  assets  real  per  descent  or  inter  manus, 
in  the  hands  or  possession  of  the  heirs  or  devisees.  {See 
Tomlin's  Law  Diet.,  "Assets.")  And  so  the  heir  or 
devisee,  who  had  been  previously  liable  to  be  sued  in  debt 
on  his  ancestor's  specialty  at  common  law,  or  on  the  stat. 
8  W,  &  M.  c.  14,  as  above  stated,  also  thenceforth  became 
liable  to  be  sued  as  well  in  any  form  of  action  for  any  just 


debt,  duty  or  demand  his  ancestor  owed,  subject  to  nearly 
the  same  liability  as  an  executor  or  administrator  would 
have  been  if,  instead  of  real  property  descending  to  the 
heir  or  devisee,  such  lands  had  been  personally  passing  by 
will  or  letters  of  administration  to  the  personal  representa- 
tives— that  is,  to  the  extent  of  the  real  property  descended 
or  willed ;  but  such  second  branch  leaves  untouched  any 
remedy  against  the  owner  of  lands  while  he  lives.  The 
third  branch  applies  itself  solely  to  cases  where  some  or  any 
judgment  creditor  is  seeking  to  enforce  some  or  any  judg- 
ment at  common  law,  or  decree  in  Chancery  against  his 
judgment  debtor,  such  debtor  being  then  alive,  in  which 
instances  it  enacts  in  effect  that  the  lands  of  such  judgment 
d^Hor  may  be  seized  and  sold  along  with  his  goods  on  the 
same  fi,  fa,  or  other  execution  by  describing  all  his  pro- 
perty in  the^.  /a.,  &c.,  as  '^goods,  chattels,  lands,  real  estate 
and  effects."  All  which  clearly  appears  from  the  Canadian 
statute  43  Geo.  III.  cap  1,  which  varies  the  law  as  estab- 
lished by  the  preceding  statute  by  enacting  that  from  and 
after  the  end  of  the  then  session  of  Pariiament,  '^  goods 
and  chattels,  lands  and  tenements  shall  not  be  included  in 
{he  same  writ  of  execution,  nor  ehaH  any  such  process  issue 
against  the  lands  and  tenements  until  the  return  of  the 
process  against  the  goods  and  chattels.^''  But  that  third 
branch  of  the  4th  section  of  5  Oeo.  II.  cap.  7,  does  not 
change  or  profess  to  change  the  nature  of  the  realty,  or  to 
make  realty  personalty,  or  to  make  its  nature  in  any  degree 
more  neariy  approximate  to  personalty ;  and  it  leaves  wholly 
untouched  all  cases  where  €he  owner  dies  and  his  lands 
descend  or  pass  by  wUl,  which  cases  had  been  sufficiently 
provided  lor  by  the  second  branch  of  the  section  4,  in  the 
manner  aforesaid. 

Lastly,  it  is  worthy  of  notice  that  the  statute  does  not, 
either  before,  or  at^  or  after,  the  death  of  the  owner,  charge 
the  debts  absolutely  on  the  lands,  so  as  to  affect  the  lands 
before  placing  in  the  sheriff's  hands  the  attachment  or  fi,  fa, 
lands  for  execution.  If  it  had,  every  debt  would  be  a 
mortgage  or  lien  by  virtue  of  the  statute,  and  the  first  con- 
tracted would  be  the  first  incumbrance.  It  merely  gives 
the  creditor  a  right  to  issue  an  attachment  in  some  cases  j 
in  all  other  cases  to  sue  the  owner  while  alive,  and  his  heir 
or  devisee  after  he  dies,  in  an  j  form  of  action  applicable  to 
the  creditor's  claim,  and  so  obtain  a  fi,  fa,  lands,  and  put 
it  in  the  sheriff's  hands,  and  thereby  for  the  first  time 
acquire  a  claim  or  lien  upon  whatever  land  itself  should 
happen  to  be  and  remain  at  the  time  of  the  issuing  of  the 
attachment  or  fi,  fa,  the  lands  of  the  owner  or  his  heirs  o|r 
devisees.  But  both  the  owner  and  his  heirs  and  devisees 
are,  by  the  express  words  of  the  second  branch  of  the  4th 
section  of  5  Qeo.  II.  cap.  7,  left  at  liberty  in  the  meantime 
to  sell^  convey,  and  pass  indefeasible  titles  to  purchasers/ 
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in  like  luauDer  <'  as  at  tho  time  of  passing  of  tbe  act  they 
could  as  to  real  estate  in  England  bj  common  law  as  well 
as  by  tho  statute."     (3  W.  &  M.  cap.  14,  sees.  5,  6  &  7 ; 
see  also  opinion  of  Ashurst,  J.,  in  Shetelworth  v.  Neville, 
1  Term  Rep.  457.)     Besides,  Topping  v,  Yardington,  6 
G.  P.  U.  C.  348  &  349,  and  other  cases,  show  that  the  lands 
are  not,  even  in  the  eye  of  the  law,  in  the  hands  of  execu- 
tors or  administrators  to  be  administered,  and  cannot  be 
administered  by  them;  while  Vankoughnet  v.  Bogs,  7  Q.  6. 
Rep.  U.  C.  248,  shows  that  an  action  of  debt  against  the 
heir  at  common  law  or  the  devisees,  on  the  statute  3  W.  &  M. 
c.  14,  on  the  ancestor's  obligation,  was  and  is  maintainable 
as  in  England,  though  the  Court  of  Queen's  Bench  in  that 
case,  in  accordance  with  Gardiner  v.   Gardiner,  decide 
that  covenant  against  the  heir,  for  a  cause  of  action  against 
his  ancestor,  and,  in  Forsi/th  v.  Hall,  3  Dra.  Rep.  304, 
decide  that  debt  on  simple  contract  to  recover  the  ancestor's 
debt  would  not  lie  against  the  heir.     So  that  the  Court  of 
Queen's  Bench,  by  the  above  cases,  have,  we  contend,  in 
effect  totally  repealed  the  whole  of  the  second  branch  of  the 
4th  section  of  5  Geo.  II.  cap.  7 ;  because,  if  it  be  permittted 
to  have  any  meaning,  it,  together  with  the  first  branch  of 
the  same  section  4,  must  necessarily  make  all  claims,  simple 
contract  or  otherwise,  equivalent  to  specialty  debts  of  the 
ancestor,  and  recoverable,  by  the  statute  5  Geo.  II.  cap.  7, 
in  any  suitable  form  of  action  against  the  heir  or  devisee, 
in  the  same  manner  as  specialty  debts  of  the  ancestor  could 
previously  have  been  recovered  in  an  action  of  debt  against 
his  heirs  or  devisees  under  the  oommon  law  and  the  statute  3 
W.  &  M.  c.  14.   The  last  mentioned  oases  have  complicated 
the  difficulty  which  Gardiner  v.  Gardiner  created ;  for,  to 
make  the  decisions  consistent,  it  will  now  be  necessary  to 
decide  that  in  all  oases  where  the  deceased  bound  his  heirs 
by  specialty,  the  creditor  should  pursue  the  old  course,  and 
sue  the  heir  or  devisees  in  an  action  of  debt  at  common  law, 
or  on  the  statute  3  W.  &  M.  o.  14,  but  that  the  executor  or 
administrator  should  be  sued  in  all  other  cases. 

If  the  above  observations  be  correct,  it  follows  as  a 
natural  consequence  that  Gardiner  v.  Gardiner  would 
have  been  an  equally  binding  authority,  if  the  intestate 
there  had  owed  the  plaintiff  a  specialty  debt,  and  the 
plaintiff  had  sued  the  heir  instead  of  the  administrator  for 
its  recovery,  and  had  replied  to  the  heir's  plea  of  payment 
of  the  ancestor's  debts  to  the  value  of  the  bnds  descended 
(which  would  be  a  good  plea, — 3  W.  k  M.  cap.  14,  sees. 
6  &  7,  and  Butcher  v  Nightingale,  1  Stra.  GC5),  by 
admitting  the  plea  to  be  true,  but  alleging  that  by  the 
statute  13  Ed.  I.  stat.  1  (2  West.)  cap.  18,  it  was  enacted 
that  ''  when  debt  was  recovered  in  the  King's  Court,  it 
should  thenceforth  be  in  the  election  of  him  that  sued 
therefor  to  have  a  writ  of  fi.  /a.  unto  the  sheriff  for  to  levy 


the  debt  off  the  lands  and  goods,''  Ac. ;  that  the  intestate 
died  possessed  of  goods,  which  were  in  the  hands  of  the 
heir  to  be  administered ;  and  that  the  plaintiff  elected  to 
hand  a  fi.  fa.  to  the  sheriff  to  levy  his  debt  thereof.     And 
if  the  court  had,  on  demurrer  to  such  replication,  held  that 
although  in  point  of  law  the  goods  could  not  be  considered 
in  the  hands  of  the  heir  to  be  administered,  nor  to  be  his 
property  for  any  purpose  whatever,  but  on  the  eontniy 
must  be  considered  to  have  been  and  to  be  in  the  eye  of  the 
law  the  property  of  the  administrator,  yet,  as  the  statute 
evidently  intended  to  give  the  plaintiff  the  benefit  of  levy- 
ing his  debt  not  only  out  of  the  lands  of  the  intestate,  but 
also  out  of  his  goods,  and  that  too  by  a  writ  of  Ji.  fa. 
against  goods,  and  as  certainly  the  plaintiff  had  a  right  to 
maintain  his  action  against  the  heir  on  the  specialty  debt 
of  his  ancestor,  and,  if  he  had  not  paid  debts  of  the  intes- 
tate to  the  value  of  the  lands  descended,  would  have  had  as 
certainly  a  right  to  have  execution  of  those  lands  or  be  paid 
the  value  thereof  (3  W.  &  M.  cap  14,  sec.  5  ;  1  Ev.  stat. 
464,  note ;  Ex  parte  Merton,  5  Yes.  449),  be  could  not  be 
said  to  be  wrong  in  prosecuting  his  action  to  the  extent  he 
had  against  the  heir; — ^and  then  if  he  were  turned  round 
now  by  that  plea,  he  would  lose  the  whole  benefit  of  the 
suit,  and  also  be  compelled  to  pay  the  heir  his  costs  of  suit 
for  having  sued  him  in  the  wrong  \  and  besides  would  bo 
put  to  considerable  trouble  and  delay  in  suing  the  adminis- 
trator to  judgment  and  execution,  when  perhaps  after  all, 
owing  to  the  delay  occasioned  by  bringing  a  useless  suit 
against  the  heir,  be  might  now  find  himself  too  late,  and 
that  other  creditors  had  been  beforehand  with  him,  and 
swept  away  on  their  execution  against  the  executor  ail  the 
personal  assets ;  though  to  be  sure  in  that  case  it  might  be 
contended  that  any  injury  of  that  sort  he  might  suffer  was 
occasioned  by  his  own  mistake  of  the  law.     Nevertheless, 
on  the  whole  the  replication  was  good  in  law,  and  the^i.  /a, 
might  issue  against  the  goods  of  the  intestate,  as  if  they 
were  in  the  hands  of  the  heir  to  be  administered.     The 
purchaser  at  sheriff's  sale  at  least  would  obtain  a  good  title, 
as  nothing  could  be  urged  against  him  which  could  have 
been  pleaded  in  the  action  against  the  heir  by  the  adminis- 
trator, provided  he  had  been  a  defendant  therein  instead  of 
the  heir.     Yet,  bad  as  is  the  above  confusion  of  legal  prin- 
ciples introduced  by  Gardiner  v.  Gardiner,  such  confusion 
is  even  still  worse  confounded  by  the  not  unnatural  efforts 
of  later  judges  to  confine  to  as  narrow  a  compai^s  as  possible 
such  doctrine.     Among  other  instances  may  be  mentioned 
that  of  Graham  v.  Nelson,  6  C.  P.  U.  C.  281,  which,  on 
authority  of  McDade  v.  Da/oe,  15  Q.  B.  U.  C  Rep.  386, 
establishes  the  further  anomaly  that  although  goods  could, 
yet  lands  cannot  be  sold  on  a  Ji.  /a,  against  aq  executor  de 
son  tort, 
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From  what  above  appears,  these  results  follow,  viz. : 
first,  no  one  can,  as  the  law  now  standi,  tell  what  course  is 
safe  to  pursue,  and  therefore  runs  a  risk,  whatever  way  he 
moves,  of  going  wrong;  secondly,  all  titles  depending  on 
such  sheriff's  deeds  are  dangerous,  and  cannot  be  sold  by 
those  who  have  purchased  them  for  the  full  value  of  the 
land  to  any  person  conversant  with  the  difficulty ;  thirdly,  it 
injures  both  debtors  and  creditors  by  deterring  intending 
purchasers  at  sheriff's  sales,  few  of  whom  would  like  to 
purchase  a  doubtful  law  suit ;  fourthly,  it  materially  dimi- 
nbhes  the  fund  for  creditoiB,  as  well  as  hinders  and  delays 
them  by  obliging  every  creditor  to  proceed  to  fi.  fa.  lands 
and  sheriff's  sale,  thereby  adding  costs  to  each  debt,  which 
often  doubles  it;  fifthly,  igrhea  the  heirs  are  abroad,  or 
infants,  as  is  often  the  case — nearly  always  since  the  Primo- 
geniture acts — it  practically  prevents  the  possibility  of 
administering  the  lands  so  as  to  save  that  course,  and  con- 
sequently disinherits  the  heirs ;  sixthly,  it  operates  equally 
hard  on  ex«cutoxs  or  administrators  of  testators  or  intestates 
owning  perhaps  a  village  lot,  worth  say  five  to  ten  pounds, 
and  having  many  creditors,  by  rendering  those  executors 
and  administrators  liable,  afber  they  have  duly  administered 
all  they  could  administer,  to  be  sued  in  twenty  or  more 
actions  by  all  those  creditors,  to  see  which  of  them  will  get 
that  lot, — all  of  which  actions  must  go  to  fi.  fa,  lands  and 
sale  by  sheriff,  because  none  can  be  preferred  by  the  execu- 
tor or  administrator  to  end  the  dispute,  while  which  of  them 
is  to  get  the  lot  depends  on  the  chance  of  which  gets  his 
fi.  fa,  lands  first  into  the  sheriff's  hands ;  and  by  the  pro- 
cess of  testing  the  experiment  the  executors  and  adminis- 
trators are  ruined,  having  to  pay  their  own  costs  of  suit,  at 
least  in  each  case,  as  all  the  cases  may  be  tried  at  the  same 
assizes,  and  each  plaintiff  has  a  right  to  recover  verdict  and 
execution,  so  as  to  have  a  chance  to  get  his  execution  in 
first,  and  so  grab  the  coveted  village  lot. 

We  feel  that  every  reasonable  man,  whether  in  his  own 
mind  he  believes  Oardiner  v.  6^arc/f!n«r  is  rightly  or  wrongly 
decided,  will  unite  with  us  in  saying  that  the  Legislature 
ought  to  adopt  the  suggestion  thrown  out  by  Chief  Justice 
Draper  on  the  point,  in  Oraham  v.  Nelitm^  6  C.  P.  U.  C. 
281,  that  it  would  be  prudent  to  pass  an  act  to  legalise 
titles  already  acquired — and,  we  would  add,  to  settle  the 
matter  for  the  future  by  either  making  the  heirs  and  devisees 
be  sued  along  with  the  executors  or  administrators,  as  can 
be  done  with  heirs  and  devisees  by  8  W.  &  M.  cap.  14,  in 
the  same  action,  or  obliging  them,  whenev^  the  plaintiff 
replies  or  suggests  lands,  to  be  substituted  as  defendants  in 
the  place  and  stead  of  the  personal  representative. 

This  would  remove  all  difficulties,  and  no  great  obstacle 
can  lie  in  the  way  of  its  accomplishment. 

2 


WQUa  courts  commitment.— the  9l8t  CLAUSE. 

The  subject  of  imprisonment  by  the  English  County 
Court  Judges  has  attracted  considerable  attentiop  at  home. 
It  has  been  brought  before  the  public  by  the  general  press, 
the  Law  Amendment  Society  has  reported  upon  it,  and 
learned  judges  have  written  and  spoken  upon  it. 

In  a  late  number  of  the  Law  Times,  our  able  contempor- 
ary has  noticed  the  subject  with  his  usual  ability  and  dis- 
cretion. Mr.  Collier  it  would  appear  has  given  notice  of  a 
bill  to  amend  the  law  of  imprisonment  by  the  County  Courts 
his  purpose  being  to  restrict  the  power  at  present  vested  in 
them. 

The  learned  Editor  of  the  Law  Times  in  referring  to  this 
makes  some  sound  and  well  considered  observations  which 
we  have  much  pleasure  in  laying  before  our  readers. 

"  The  details  of  his  (Mr.  Collier's)  measure  will  be  looked 
to  with  much  curiosity  by  all  who  have  given  any  eonsideni- 
tion  to  a  question  really  far  more  difficult  than  those  who 
blunder  about  it  are  willing  to  believe.     The  problem  to  be 
solved  is  this,  to  preserve  the  use  while  removing  the  abuse. 
Hasty  reformers  would  abolish  uses  and  abuses  together; 
for  the  power  of  imprisonment  has  its  uses,  indeed,  without 
it  the  County  Courts  would  be  almost  worthless.     The 
measure  of  that  use  is  not  to  be  found  alone  in  the  number 
of  imprisonments  or  the  number  of  cases  in  which  the  pun- 
ishment succeeds  in  enforcing  obedience  to  the  order  of  the 
Court,  but  in  that  unknown  quantity  of  cases  where  the 
knowledge  of  the  existence  of  such  a  power  induces  to 
obedience.     Nor  do  its  uses  end  here.     Add  to  these  the 
multitude  of  cases,  greater  probably  than  all  the  rest,  in 
which,  if  no  such  power  existed,  the  suitor  would  set  at 
defiance  orders  which  he  would  soon  come  to  learn  were 
impossible  of  enforcement.     Then,  again,  what  should  be 
done  with  torts  ?     We  can  well  understand,  and  would  not 
hastily  reject  as  untenable,  the  argument  that,  inasmuch  as 
it  is  undesirable  to  encourage  small  credits,  it  would  be  de- 
sirable to  take  from  the  creditor  the  power  of  enforcing 
them ;  but  would  that  content  the  public  wben  wrongs  are 
done  ?     Is  a  man  to  subject  me  to  false  imprisonment,  to 
slander,  to  an  assault,  to  a  trespass,  with  absolute  impunity 
to  himself,  because  he  has  no  goods  and  chatteb  f    Is  pov- 
erty to  be  permitted  unrestricted  license  to  do  injury,  be- 
cause a  judgment  of  the  County  Court  is  not  to  be  enforced 
otherwise  than  by  an  order  which  the  defendant  will  throw 
into  the  fire  when  he  is  aware  that  nothing  can  come  of  it  ? 
These  are  practical  difficulties  for  which  we  have  neither 
heard,  nor  been  able  to  devise,  a  practical  solution.     We 
shall  therefore  look  with  great  curiosity  at  the  promised 
bill  of  Mr.  Collier,  hoping  to  find  a  definite  plan  which 
shall  prevent  the  abuse  of  imprisonment  where  there  is  hop9« 
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lessporerty,  without  abolishing  it  fbrelises  in  which  there  is 
wanting  only  the  will  to  pay ;  and  still  more  where  punish- 
ment ought  to  follow  the  wrong  committed  by  the  defendant. 
Nor  can  we  altogether  abandon,  even  in  the  case  of  small 
debts,  the  principle  so  oflen  affirmed  here,  that  debt  is 
wrong;  that  to  take  from  one  man  hb  goods  or  money  on 
promise  of  payment,,  and  after  having  used  them,  not  to 
pay,  is  only  one  degree  short  of  the  moral  wrong  of  the  boy 
who  tells  a  lie  to  the  same  tradesman  in  order  to  obtain  by 
that  lie  a  penny  loaf.  Casuistry  alone  can  find  a  substantial 
distinction  between  the  guilt  of  him  who  falsely  says, 
'  Mrs.  Smith  sent  me  for  a  pound  of  sugar,'  and  so  obtain- 
ing the  sugar  devours  it,  and  the  well-dressed  rogue  who 
says  to  the  tradesman,  <  Let  me  have  a  coat,  and  I  will 
pay  for  it,'  when  he  has  not  the  means  of  paying,  and  does 
not  expect  to  have  them ;  and  we  cannot  discover  so  much 
greater  an  objection  to  the  sending  of  the  latter  offender  to 
prison  than  to  the  sending  thither  of  the  former.'' 

The  dlst,  92nd,  9Srd  k  94th  sections  of  the  Division 
Oourts  Act  are  copied  from  the  98th,  99th,  100th,  101st  & 
102nd  sections  of  the  English  Act  9  &  10  Vic,  c.  85,  so 
that  the  law  herb  &nd  in  England  was  exactly  on  the  same 
fboting  until  altered  by  the  statute  of  last  sessioti.  Our 
Dtvision  Courts  answer  to  the  English  County  Courts,  the 
powers  ahd  procedure  in  both  sets  of  Tribunals  being  very 
Taearly  liUke.  (The  Upper  Canada  County  Courts  are  Su- 
perior Couirts.) 

As  in  iBngland,  public  attention  was  also  here  directed  to 
the  subject  of  commitments  by  the  Division  Courts  by 
writers  in  the  public  press,  on  very  slender  ground  certainly, 
as  Ve  explained  in  a  former  article.  However  that  may  be, 
a  *'  cry"  was  got  up  loud  enough  to  reach  the  ears  of  the 
Attorney  Qeneral  of  Upper  Canada,  and  that  gentleman 
with  his  usual  promptitude  in  such  matters  framed  a  mea- 
sure to  meet  the  evil  complained  of,  or  rather  to  make  timely 
provision  to  guard  against  the  evils  complained  of  in  En- 
gland. It  has  met  with  general  approval  in  this  country, 
and  as  an  amendment  upon  sees.  91  &  92,  (copied  from  the 
English  Act  9  &  10  Vic,  ch.  95,  as  before  mentioned,)  it 
exhibits  the  Canadian  method  of  solving  some  of  the  diffi- 
culties to  which  our  respected  contemporary  refers. 

Mr.  Attorney  General  McDonald's  plan  for  remedying 
the  evil  as  contained  in  chapter  33  of  lost  session,  sees.  21, 
22  &  23  of  that  act,  embrace  all  that  is  material  to  give, 
and  is  as  follows : — 

Sec.  21. — A  par^  failing  to  attend  to  the  requirements  of  a;by 
Buob  summons,  shall  not  be  liable  to  be  committed  to  gaol  for 
^e  default,  unless  the  iudge  is  satisfied  that  such  non-attend- 
ance  is  wilful,  or  that  the  party  has  failed  to  attend  after  being 
twice  80  summoned,  and  if  at  the  bearing  it  appears  to  the 
judge  upon  the  examination  of  the  party  or  otherwise,  that  he 
ought  pot  to  l^avp  been  so  summoned,  or  if  i|>t  such  hearing 


the  judgment  oreditor  does  not  appear,  the  judoe  shall  award 
the  party  summoned  a  sum  of  money  by  way  of  compensation 
for  his  trouble  and  attendance,  to  be  recovered  against  the 
judgment  creditor  in  the  same  manner  as  any  other  iodgmsnt 

of  the  Court.  -   ,    ,     . 

Sec.  22.— The  examination  shall  beheld  in  the  judge's  cham- 
bers, unless  the  Judge  shall  otherwise  direct 

8ec.  2S.— In  case  a  party  has  after  bis  etamina^  been 
discharged  by  the  Jadge,  no  further  summons  shall  issue  out 
of  the  same  Division  Uourt  at  the  suit  of  the  same  or  any 
other  creditor  without  an  affidavit,  satisfying  the  Judge  apon 
facts  not  before  the  Ooort  upon  sack  examination,  that  the 
party  has  not  then  made  a  full  disclosure  of  his  estate,  effects, 
and  debts,  or  an  affidavit  satisfying  the  judge  that  since  Such 
examination  the  party  has  aoqulred  the  means  of  pa^i^S* 

It  is  believed  by  those  conversatit  with  the  working  of 
our  Division  Courts  that  the  foregoing  enaetmetitfl  wifl 
guard  against  ittdtserimtnate  commttmewts  for  non-appear- 
ance, will  form  a  safe  harrier  ablest  the  abuse  of  llie  pro- 
cess of  tfhe  Court  by  preventing  the  judgmetil  suimiioiiB 
being  used  fifr  malicious  purposes  or  needlessly  Miofled  lo 
by  creditors,  while  they  stiH  leave  the  Courts  with  vadi- 
minished  powers  fbf  enfbtoement  tf  «ueh  st^fMloB  as  ihe 
debtor  may  be  able  to  giVe  ahd  f>r  the  puniflhSMait  of 
fWiud. 


I^erhaps  our  learned  brother  of  the  Ldtc  Times  miiy  see 
in  the  alteration  made  by  our  Legislature,  It  good  hint  for 
legislalion  In  England. 

Our  own  opinion  was  and  is  that  the  law  as  it  stood,  if  care- 
fuUj/f  discreetly  and  wUely  administered,  well  served  the 
purposes  for  which  it  was  designed ;  and  with  the  Editor 
of  the  Law  THmes  we  have  our  fears  that  Law  Kefbrmers 
too  often  try  to  combine  ingredients  which  cannot  co-e^ist, 
namely  speed,  cheapness  and  efficiency  for  creditors,  and 
tender-heartedness  towards  debtors.  We  must  beware  lest 
in  our  efforts  to  reconcile  these  opposite  oonditions,  we  de- 
stroy the  efficiency  of  both. 


"  SWINFEN  V.  LORD  CHELMSFORD. 


f> 


The  great  ease  of  Swin/kn  t.  Lord  Ck9lm$/ordj  has 
been  tried  aad  decided,  so  fhr  as  the  jmvy  ate  eoaoemed, 
and  a  verdict  has  been  entered  for  the  noble  defendant. 
The  faofcs  of  the  ease  are  shortly  these :  Lonl  Chdmaford 
(while  Sir  Frederick  Tfaesiger)  was  coansel  ibr  the  plain- 
liiT  in  JSwin/em  v.  Swin/m,  at  the  trial  in  Staflford,  hefero 
Sir  Creesweil  Gresiwell,  in  Mardi  1856.    Sir  A.    J.  £. 
Cookbum,  (then  Attorney  Cbneral,  and  now  Lord  Chief 
Justice  of  England)  was  counsel  for  the  defendant.    After 
tile  first  day's  proceedings  were  over,  Sir  Frederick  Thesi- 
ger,  becoming  alarmed  at  the  course  of  the  ezamiBatsea, 
and  a  remark  privately  made  to  him  in  a  short  eohveisa- 
tioQ  by  the    presiding  judge,   ''I  think   Cookbum  has 
damaged  your  fesiale  witnesses,"   offered  a  oompromise, 
which,  after  some  negotiation,  and  after  the  refusal  of 
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Mxs.  SwiofeOy  Sir  F.  Theaiger's  clie»t^  to  Moept,  was 
agreed  to, — Sir  F.  Theaiger  taking  the  reapoosSbilitj  on 
himself,  aad  fiigDlng  the  papej^s  id  the  nsual  manner.  Mx0. 
Swittfen  oontioning  her  objections,  «  new  trial  was  moved 
jbr,  on  the  gronnd  that  the  arrangement  was  made  by 
oounsel  and  attorj^y  without  her  eoosent;  and  a  new  trial 
was  granted,  at  which  Mra.  Swinfen  obtained  a  verdict. 
She  then  brought  this  action  against  Lord  Chelmsford,  and 
the  trial  took  plaoe  about  three  waeks  after  hia  Lordahip 
resigned  his  high  office  of  Lord  Chancellor  of  England. 

Xhe  Lorn  TivMt  in  commeiiting  oa  the  ease  says :  '<  The 
jury  found  rightly  for  the  defendant,  who  had  committed 
no  other  £siuk  than  that  which  every  leader  at  the  bar — 
time  out  of  miud,  has  often  committed— that  of  compromiB- 
ing  «  case  on  his  own  authority.  Until  the  question  came 
in  this  fonnal  shape  be&iie  the  Court,  it  was  always  sup- 
posed tibat  the  authority  of  counsel  over  a  cause  was  almost 
absolute;  the  law  was  thought  to  be  that  the  dient  placed 
bis  cause  ia  the  hands  of  counsel  to  be  dealt  with  accord- 
ing to  his  discretion,  and  that  there  was  thus  an  implied  au- 
thority to  act  in  any  way  that  he  might  deem  moat  advan- 
tageous to  his  client.  The  question  has  not  yet  received 
the  formal  decision  which  its  importance  deserves ;  but  it  is 
sufficiently  doubtful  to  make  counsel  or  attorney  estremdy 
cautious  not  to  depart  from  the  regular  course  of  an  action 
without  previous  autbority  npressly  given.  £ir  F. 
The^iger  in  this  cause  did  only  that  which  meet  other 
leaders  have  done  unquestioned,  and  which  all.probably  be* 
lieved  they  had  a  right  to  do—tee  that  no  Uame  whatever 
rests  upon  him.  He  has  completely  cleared  himself  from 
the  imputation  of  corrupt  motive,  as  charged  in  the  daclara* 


if 


tion. 

The  case  is  perhaps  one  of  die  meet  important  ever  tried 
in  a  British  Court  of  Assize.  Such  parties  as  defendant 
and  witnesses  have  never  before  we  believe,  been  brought 
before  a  jury.  Three  distinguished  judges  were  put  into 
the  witness  box,  the  ex-Lord  Chancellor,  just  retired  from  the 
woolsack,  the  Lord  Chief  Justice  of  England,  and  Sir  C. 
Cresswell,  the  judge  of  the  Divorce  Court, — all  to  prove 
the  part  they  had  taken  in  this  important  case,  and  to  es- 
tablish the  charges  made  by  Mrs.  Swinfen  and  h«r  counsel  of 
'*  fraud  against  a  great  advocate,  and  of  corruption  against 
a  great  judge."  The  result  however  is  such  as  cannot  fail 
to  be  pleasing  to  the  public,  as  we  are  sure  it  is  to  the  pro- 
fession. 

COURT  OF  EXCHEQUER. 

(SittfaifiAt  JTiW  JViMf  at  OviMlyai,  bafora  tliA  LoBD  Obiv  Babut,  aad  a  tpwtol 

Jury.) 

Monday  and  Tueaday,  July  Mx,  and  6tb. 

Bwmraii  v.  Loan  CaBLiMroai>. 

Long  before  the  appointed  hour  for  the  commencement  of 
this  most  important  case,  the  approaches  to  the  Court  were 
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oocopied,  and  the  greatest  anxiety  to  obtain  admission  was 
mantfested.  On  the  doors  beiog  opened  every  available  seat 
was  occupied  chiefly  by  members  of  the  bar»  who  auistered  in 
great  farce. 

At  a  quarter  to  eleven,  Mrs.  Swiaien,  accompanied  by  bar 
solicitor,  Mr.  Emmett,  came  into  Court,  and  was  shortly  after* 
wards  ibUowed  by  the  noble  defendant,  who  took  his  seat  nest 
his  counsel.  The  Earl  of  Sbrewrbury  and  Mr«  Justioe  Hati* 
burton,  the  celebrated  author  of*'  Sam  Slick,  "  occupied  seats 
on  the  bench. 

Messrs.  Kennedy,  G.  Tkamstm  and  MoMahea,  wese  ooansel 
for  Mrs.  Swinfen. 

Sir  Fitsroy  Kelly,  and  Messrs.  Bovill,  Montague  Smith,  and 
Ellis,  represented  Lord  Chelmsford. 

Mr.  Kennedy  put  in  an  aftdavit  &om  the  defiwidaat's  attor- 
ney, to  the  efieot  that  Mr.  Justice  CreaiweU  and  Sir  Alexan- 
der CookburA  were  necessary  witnesses. 

The  attorney  for  the  plaintiff  in  the  action  iSbtn/bt  r.  iSiom- 
/ea,  was  examined,  also  his  iMidun  agent,  whioh  dosed  the 
plaintiff's  ease. 

The  Lord  Chi^  Baron  asked  Mr.  Kennedy  if  he  wished  to 
offer  any  evidence  oa  the  second  count,  whioh  was  to  the  eieot 
that  the  judge  illegally  ezpressed  himsdf  to  the  defendant, 
Sir  F.  Thesiger,  the  counsel  for  Mrs.  Swinfen,  that  the  ease 
was  going  against  Imu,  and  that  upon  sueh  commwucation  fae, 
Sir  Frsderiok,  comfHPomiaed  the  matter. 

Mr.  Kennedy  said  that  he  had  proved  every  word  of  the 
count. 

Sir  F.  KeUv,  in  a  court  literally  crammed  tn  suffooatton  bj 
asembem  of  the  bar,  rose  4»  reply,  and  asked  if  there  was  any 
evidence  whatever  to  go  to  the  jury. 

The  Lord  Chief  Baron  said  that  he  had  aot  the  digbtest 
doubt  that  there  was  not  a  particle  of  evidence  upon  the  second 
count. 

Sir  F.  Kelly  psooeeded  with  his  address,  and  said  he  hardly 
knew  whatcourse  to  take.  For  the  first  time  in  his  experience, 
extending  over  half  the  senod  aUotted  to  man,  he  had  heard 
a  gentleman  denounoed  ngr  a  member  of  the  bar  ta  koruage 
ill-befttting  the  atmosphete  of  the  Old  >Bailey.  A  nobmnma 
and  a  geuueman  himaeU^  one  of  the  bagfatest  oraamentsia 
his  nrmession,  liad  l>een  sticmatised  in  a  manaor  that  was 
shocking  to  hear ;  evan  the  Lord  Chief  Justice,  a  man  whom 
they  all  respected,  Jiad  not  escaped,  whilst  the  very  judge  who 
tried  the  case  had  been  held  up  as  a  brute  for  his  conduct  by 
the  learned  counsel  on  the  other  side. 

Mr.  Kennedy  denied  that  he  had  ever  made  use  of  such  Ian* 
guage,  but  it  vras  said  in  court. 

Sir  F.  Kelly  proceeded  to  say  that  in  sueh  a  way  had  the 
whole  case  been  conducted.  Ue  would  tell  the  jury  that  this 
case  was  one  of  the  rreatest  importance,  involving  as  it  did  the 
liberty  and  independence  of  the  law.  Whenever  that  liberty 
and  independence  disappeared ;  whenever  juries  could  be  in- 
timidated and  controled,  they  might  rely  upon  it  that  a  blow 
would  be  struck  at  the  liberty  and  independence  of  the  subject 
which  would  not  be  easily  recovered.  The  noble  lord  who 
was  the  defendant  in  this  action,  was  charged,  at  the  time  he 
he  was  counsel  for  the  plaintiff,  with  having  betrayed  the  in* 
terest  of  his  client  for  base  purposes,  and  had  degraded  bis  pro* 
fession — a  really  criminal  coarge.  And  it  was  brought  sgainst 
a  man  who,  while  he  was  a  member  of  the  bar,  had  never  done 
one  act  to  sully  his  own  honor  or  to  cast  a  blot  on  his  fair  fame. 
Tbejurv  were  aware  that  tbe  whole  question  of  the  trial  in 
which  tne  noble  lord  was  counsel  arose  on  the  coostruction  of  a 
will  which  was  made  by  Mr.  Swinfen  on  the  7th  of  July,  1854. 
The  heir-at-law  filed  a  bill  in  equity  to  set  aside  the  will,  and 
was  supported  by  other  members  of  tbe  family.  Tbe  learned 
counsel  then  entered  into  a  remtme  of  the  Swinfen  case,  which 
has  been  so  many  times  before  the  public.  If  there  is  any  fraud 
in  the  conduct  of  Sir  Frederick  Thesiger,  then  the  other  coun* 
sel,  judge  and  jury  were  both  equallv  euilty.    Mr  Kennedy 
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had  charged  Sir  Frederick  Thestger,  that  for  the  sake  of  at* 
tending  to  a  case  at  Swansea,  he  had  **  robbed  "  his  cHent  of 
her  estate.  During  the  five-and-thirty  years  he  (Sir  F.  Kelly) 
had  been  a  member  of  the  bar  of  England  he  had  never  beard 
snch  an  impntation  thrown  upon  any  one  connected  with  the 
law,  to  say  nothing  of  a  man  who  had  run  through,  such  a 
brilliant  career  at  the  bar  as  Sir  Frederick  Thesiger  (Lord 
Chelmsford)  had  done.  lie  regretted  to  say  that  such  a  de- 
grading charge  too  had  been  made  by  a  member  of  the  bar  of 
England. 

Eiaminatinn  of  Lord  Chelmsford — I  was  engaged  as  leading 
counsel  for  the  plaintiff  in  the  case  of  Swinfen  v.  Swinfen.  Two 
ladies,  Mrs.  Rowley  and  Mrs.  Leichman,  were  examined  the 
first  day.  I  did  not  feel  quite  satisfied  with  the  course  things 
were  taking  as  to  the  result.  In  their  cross-examination  a 
letter  was  read  which  did  not  please  me.  I  watched  the  jury , 
and  I  thought  the  impression  made  upon  them  was  rather 
prejndioal.  At  the  close  of  the  day  I  went  up  to  shake  hands 
with  the  jodge.  He  was  a  very  old  friend  of  mine.  Some 
remarks  were  made  by  him,  but  what  they  were  I  don't 
recollect.  Sir  Cresswell  Cresswell  met  me  the  other  day, 
and,  I  think  it  but  fair  to  state  it,  he  told  me  what  I  said, 
but  I  don't  recollect  it.  The  communication  with  the  judge 
was  more  that  of  a  private  friend,  but  I  believed  him  to 
have  an  unfavourable  impression  of  the  case.  I  saw  Sir  A. 
Cockburn  in  court,  and  told  him  that  it  was  a  great  pity  that 
these  people  should  litigate  in  this  way,  as  they  were  relatives. 
He  paid  tney  were  not  unfriendly  disposed.  1  then  communi- 
cated with  counsel  and  attorneys,  and  told  them  this  matter 
should  be  arranged  if  it  could.  I  ordered  Mrs.  Swinfen  to  be 
sent  for  and  she  came.  Mr.  Cole  was  present.  I  most  cer- 
tainly deny  stating  that  any  offer  had  been  made  by  the  other 
aide*  1  never  said  I  had  received  a  communication  from  high 
quarters  or  anything  to  lead  them  to  believe  that  I  had  had 
any  conversation  with  the  judge.  I  did  tell  them,  and  pressed 
very  strongly  upon  Mrs.  Swinfen  the  importance  of  a  com* 
promise.  1  am  sorry  to  hear  that  I  did  not  treat  Mrs.  Swinfen 
with  courtesy.  I  was  very  desirous  that  she  should  compro- 
mise, as  the  case  stood.  I  think  she  said,  *'  What  do  tou  pro- 
pose 1"  and  Mr.  Alexander  said  something  abont  "  a  thousand 
a  year  for  your  life."  She  said  she  could  do  nothing  without 
consulting  a  friend,  Sir  Henry  Durrani.  He  came,  and  the 
result  was  that  she  wonld  return  to  town,  lund  let  me  know 
the  result  by  telegraph.  I  felt  the  jury  was  against  ns ;  and 
I  felt  the  pulse  of  the  other  side  as  well  as  I  could,  to  see  what 
could  be  aone.  This  was  on  the  Saturday,  and  the  message 
came  at  two  o'clock  on  the  Sunday  from  Mrs.  Swinfen,  saying 
"  The  offer  is  refused."  We  did  not  consider  that  satisfactory, 
as  no  offer  had  been  made,  but  at  the  same  time  I  said  to  Mr. 
Alexander,  "  Then  we  roust  fight  it  out."  On  the  Monday 
Mr.  Simpson  came  and  told  me  that  it  was  very  necessary  that 
the  case  should  be  arranged,  for  he  had  heard  that  Mrs.  Swinfen 
gave  orders  that  Mrs.  0.  Swinfen  should  be  refused  admission 
to  the  testator.  I  said,  ^*  Very  well ;  I  will  go  to  the  Attorney- 
General  and  offer  to  take  j&l,000  a-year,  which  I  had  every 
reason  to  believe  he  would  give.  I  spoke  to  him  gcing  into  court, 
and  he  agreed  to  give  us  j&lOOO  a-year.  That  was  to  oe  the  basis 
of  an  arrangement.  We  had  a  long  discussion  with  the  Attor- 
ney-General about  the  costs,  and  they  agreed  to  pay  us  £1,250. 
I  tried  hard  to  get  j&X,5(K).  After  that  Colonel  Dyott,  the  High 
Sheriff^  interfered,  and  the  Attorney-General  told  me  his 
client  bad  broken  off  the  negociations.  I  spoke  to  him,  and 
said  it  was  very  unhandsome.  I  then  requested  Colonel  Dyott 
to  retire  from  interfering  with  the  case,  as  he  was  not  interest- 
ed, and  be  did  so.  I  felt  satisfied  that  if  the  case  came  into 
court  again  all  hope  of  compromiHing  it  was  at  an  end.  I  was 
yery  anxious  to  have  it  settled  if  I  possibly  could.  I  offered 
to  take  the  responsibility,  as  Mr.  Simpson  would  not  agree  to 
it  He  asked  me  to  defend  him  against  his  client  I  though t> 
under  the  circumstances,  it  was  a  most  beneficial  arrangement. 
The  engagements  I  held  at  Swansea  did  not  enter  for  one 


moment  into  my  mind.    Ultimately  the  basis  of  a  compromise 
was  concluded,  and  I  put  my  initials  to  it. 

Cross-examined  hj  Mr.  Kennedy — The  arrangements  about 
the  Stafford  case  being  tried  on  Saturday  was  made  between 
my  clerk  and  that  of  the  Attorney-General,  with,  I  presume, 
the  consent  of  the  judge.  I  had  not  the  sliKhtest  oommunica* 
tion,  before  I  left  the  town,  with  the  judge  about  the  Swansea 
case.  I  am  happy  to  say  the  judges  are  friends  of  mine,  and 
I  might  have  written  to  have  had  a  case  fixed  for  my  oonveni- 
ence.  I  have  read  everything  in  the  way  of  instructions  that 
was  handed  to  me.  Here  are  my  m  tes  I  made  on  the  brief 
(pulling  a  large  packet  of  papers  from  his  pocket).  1  have 
not  the  least  recollection  of  what  the  judge  said  to  me  at  the 
time,  f  met  him  in  the  park  a  short  time  ago,  and  he  told  me 
what  he  said  was  "  I  think  Cockburn  has  damaged  your  female 
witnesses"  (roars  of  laughter,  which  continued  for  some  min- 
utes, and  in  which  his  lordship  and  the  court  joined). .  I  don't 
recollect  that  he  said  "  The  verdict's  gone,"  or  **  saving  some- 
thing from  the  wreck."  I  had  such  a  number  of  cases  that 
one  veiT  soon  chased  another  out  of  my  head.  I  Raw  the  At> 
torney-Ueneral  on  the  Sunday  at  Stafford.  I  dined  atljord 
Uatherton's.  but  I  don't  know  where  I  dined  on  the  Saturdav ; 
certainly  not  at  Miss  Sparrow's,  for  I  havn't  the  honor  of  the 
lady's  acqu  lintance  (laughter).  Nnr  with  Lady  Wilton,  I 
don't  know  Lady  Wilton  (a  laugh).  Nor  with  Lady  Chetwynd. 
These  are  all  new  acquaintances  you  are  introdacing  to  me 
(a  laugh  J .  I  proposed  £  1 ,000  a  year  as  a  most  advantageous  ar^ 
rangement.  i  cautiously  abstained  from  mentioning  to  my 
client  what  the  judge  said  to  me. 

Do  you  think  it  was  a  right  thing  for  the  judge  to  speak  to 
you  in  that  way  7 

I  don't  think  I  should  be  called  upon  to  offer  an  opinion  on 
that  question. 

This  answer  was  followed  by  loud  demonstrations  of  ap- 
plause in  court. 

Cross-examination  continued — I  did  not  feel  bound  lo  teU 
my  client  upon  what  grounds  I  based  my  judgment,  but  as 
the  result  of  that  judgment  I  strongly  recommended  Mrs. 
Swinfen  to  accept  £i,OSO  a  year.  She  came  abont  ten  minutes 
after  I  acoeptea  the  compromise  for  her.  Mr.  Simpeon  did 
ask  me  to  wait  till  she  came,  but  he  did  not  tell  me  that  any 
compromise  must  be  subject  to  her  approval.  I  never  said 
that  Mrs.  Swinfen  hadn't  a  leg  to  stand  upon.  I  wanted  to  do 
the  best  for  her  I  could. 

Examination  of  Mr.  Justice  Cresswell — I  presided  at  the 
trial  of  Swinfen  against  Swinfen,  at  Stafford,  in  March,  1856. 
I  recollect  seeing  Sir  F.  Thesiger.  He  was  sitting  on  the  oppo- 
site side  of  the  counsels'  table,  and  when  the  court  adjourned  I 
beckoned  him  over  and  shook  hands  with  him.  I  asked  him 
if  he  was  going  to  Lord  Hatherton's,  as  Mr.  Baron  Bramwell 
and  myself  had  an  invitation.  He  said  he  had  a  consultation 
in  the  cause  and  declined.  I  spoke  to  him  about  it,  and  told 
him  that  the  Attorney-General  had  damaged  two  of  his  most 
important  witnesses.  That  was  all  tlmt  passed  to  my  recollec- 
tion. 

Cross-examined  by  Mr.  Kennedy — I  dined  with  peveral  per- 
sons while  at  Stafford,  but  I  can't  recollect  whether  I  men- 
tioned the  case  or  not  If  any  gentleman  had  asked  me  it 
is  probable  I  would  have  answered  him.  I  thought  the  ease 
was  seriously  damaged  by  the  examination  of  the  female  wit- 
nesses. 

Examination  of  Lord  Chief  Justice  Cockburn,  by  Mr.  Mon- 
tagu Smith — I  was  leading  counsel  in  the  ca^o  of  Swinfen  v. 
Smn^en,  I  recollect  two  letters  that  were  rend,  and  cross- 
examined  the  ladies.  At  the  close  of  the  day  I  had  some  con- 
versation with  Sir  Frederick  Theniger.  lie  anked  me  if  it 
could  not  be  settled.  I  said  that  after  reading  my  instructions, 
of  all  the  cases  I  ever  had,  this  was  one  that  ought  to  be  settled. 
I  made  no  offer,  but  on  the  Monday  morning  Sir  Frederick 
Thesiger  came  to  me,  and  we  discussed  the  matter,  making 
£1,000  tne  basis.    The  same  ofi'er  that  Sir  Frederick  made 


1859.] 


LAW    JOURNAL 


177 


was  present  in  my  own  mind.  I  was  certainly  not  prepared 
to  go  further,  nor  would  I  have  gone  so  far  but  on  account  of 
the  relationship  between  the  parties,  and  the  peculiar  way  in 
which  Mrs  Swinfen  was  placed  by  the  death  of  her  husband, 
old  Mr.  Swinfen's  son.  It  came  out  that  about  the  time  of 
the  making  of  the  will  Mr.  Swinfen  was  so  far  gone  as  not  to 
know  that  it  was  his  son  that  was  dead  and  not  bis  daughter. 
That  came  out  on  cros»>ezamination.  I  then  felt  that  our  case 
was  safe,  for  we  had  very  strange  evidence  behind!'  I  did  not 
read  the  bill  in  Chancery. 

The  Lord  Chief  Baron — Very  few  people  volunteer  to  read 
a  bill  in  Chancery  (roars  of  laughter;. 

Mr.  Alexander,  one  of  the  counsel  engaged  with  Sir  Frederick 
Thesiger  in  the  case  at  the  trial  in  Stafford,  was  examined; 
after  which 

The  Lord  Chief  Baron  summed  up.  lie  said  that  as  to  the 
second  count,  which  charged  collusion  between  the  defendant 
and  Sir  C.  Cresswell,  he  would  direct  them  that  there  was  no 
evidence  to  go  to  a  jury.  lie  would  further  say  that  he  did 
not  think  it  was  decent  to  put  the  second  count  on  record ; 
public  decorum  had,  in  his  opinion,  been  oatraged  by  putting 
on  the  records  of  the  courts  such  a  charge  as  this.  He  would 
lay  it  down  as  a  principle  of  law,  that  all  the  law  required  a  bar- 
rister to  do  was  the  discharge  of  his  duty  towards  his  clients 
as  beflt  he  oould.  lie  might  be  utterly  wrong  or  mistaken, 
but  if  be  intended  to  act  honestly  by  his  client  he  was  not 
responsible.  The  learned  judge  said  the  simple  Question  the 
jury  had  to  decide  was,  whether  the  defendant  had  acted  pru- 
dently or  properly,  or  in  the  best  interests  of  his  client. 

Mr.  Den  man  tendered  a  bill  of  exceptions  to  the  ruling  of 
the  learned  judge,  before  the  verdict  was  given. 

The  Jury,  without  a  moment's  hesitation,  returned  a  ver- 
dict for  the  defendant  on  both  counts. 


APPEAL  REPORTS. 


We  referred  some  time  ago  to  the  inconyeDieoce  the 
profession  were  subjected  to,  by  there  beiog  do  regular 
Beports  of  cases  in  Appeal.  We  are  happy  to  state  that 
vith  the  assistance  of  Mr.  Thomas  Hodgins,  who  has 
hitherto  furnished  us  with  Chancery  Reports,  we  hope  to 
remedy  tho  inconvenience;  and  in  this  number  we  com- 
mence a  series  which  will  contain  a  summary  of  the  deci- 
sions since  the  establishment  of  the  Court. 


THE  CRIMINAL  LAW  AMENDMENT  ACT. 


It  is  a  question  whether  the  law  i^egulating  criminal  pro- 
secutions is  yet  sufficiently  simplified.  It  states  distinctly 
enough  that  indictments  may  be  in  short  forma,  and  speci- 
mens of  which  are  given  in  the  statute ;  and  it  also  lays 
down  that  objections  to  indictments  for  matters  of  form 
must  be  taken  by  demurrer  before  the  ease  is  proceeded 
with.  But  some  of  the  old  legal  questions  still  arise,  and 
if  they  can  be  called  up,  counsel  for  a  prisoner  finds  it  his 
elear  duty  to  make  the  most  of  them,  for  he  must  see  that, 
if  possible,  his  client  is  not  convicted  contrary  to  law.  It 
is  still  nearly  as  difficult  as  ever  to  draw  the  distinction  be- 
tween what  is  ''  matter  of  form"  and  what  is  matter  of 
substance,  what  can  prejudice  the  trial  on  its  merits  and 


what  is  so  merely  formal  that  the  prisoner  cannot  be  preju- 
diced by  an  amendment. 

The  subject  is  one  of  no  small  importance,  especially  in 
view  of  the  jurisdiction  and  powers  of  the  Courts  of  Quarter 
Sessions.  Where  the  office  of  County  Attorney  and  Clerk 
of  the  Peace  are  not  united,  the  Clerk  of  tho  Peace,  who  is 
in  most  cases  not  a  lawyer,  draws  the  indictment  and  has 
fees  allowed  to  him.  The  County  Attorney  has  very  little 
time  to  revise  and  amend  it.  Some  County  Attorneys  de- 
cline to  do  so,  leaving  the  responsibility  on  the  shoulders 
of  the  party  who  is  paid  for  the  duty.  This  inconvenience 
will  of  course  wear  out  as  the  offices  become  united.  But 
there  is  a  more  serious  difficulty  which  will  not  wear  out 
without  a  change  of  the  law.  It  is  this.  The  Court  of 
Quarter  Sessions  is  as  far  as  possible  from  being  a  Court 
composed  of  lawyers.  It  consists  of  Magistrates,  nuraberi  ng 
in  some  Counties  eighty  or  ninety,  all  of  whom  are  entitled 
to  sit  on  the  Bench,  and  vote  upon  such  questions  as  are 
involved  in  the  subjoined  judgment  pronounced  by  the 
Court  of  Quarter  Sessions*  at  Gt)derich.  We  do  not  criticise 
the  decision  for  more  than  one  reason.  It  is  appealed 
against,  and  we  say  nothing  of  its  merits  until  we  see  the 
view  taken  by  the  Superior  Court.  But  it  does  seem  veij 
plain,  that  it^  very  inconvenient  if  the  law  allows  such 
questions  to  arise  at  all,  and  yet  leaves  them  to  be  decided 
by  laymen.  The  power  and  duty  of  the  Court  of  Quarter 
Sessions  to  tiy  cases  involving  most  serious  punishments 
is  undoubted.  If  this  power  is  to  continue,  and  the  Bench 
is  to  continue  constituted  as  at  present,  it  is  very  desirable 
that  the  law  should  be  in  such  shape  that  the  fewest  pos- 
sible legal  questions  shall  arise,  and  that  the  verdicts  of 
juries  on  the  merits  should  be  arrived  at  by  means  of  pro- 
ceedings, involving  the  fewest  possible  technicalities,  and, 
that  these  verdicts  when  arrived  at,  should  remain  intact 
unless  clearly  contrary  to  evidence.  It  is  true  that  the 
County  Judge  is  Chairman  of  Quarter  Sessions.  But  in  his 
absence  another  may  be  chosen,  and  with  the  increased  duty 
of  County  judges  they  are  very  likely  to  take  care  to  be  ab- 
sent. In  that  case,  some  of  the  nicest  legal  questions  that 
can  arise  in  tho  difficult  science  of  the  law  may  have  to  be 
decided  without  legal  advice  or  assistance.  At  least  such 
may  be  the  result  if  such  questions  as  those  opened  in  the 
subjoined  case  are  really  properly  open  to  argument  at 
all ;  and  that  point  we  leave  untouched  at  present.  Certain 
it  is,  however,  that  lawyers  evidently  think  the  forms  of  in- 
dictment, however  plainly  and  intelligibly  drawn,  though 
put  in  the  most  simple  and  easily  understood  language,  still 
open  to  the  old  fashioned  questions  on  points  of  law.  But 
for  this  fact  such  a  case  as  this  could  not  have  arisen.  1 1 
is  equally  certain  that  the  ends  of  justice  do  not  require 
that  such  questions  should  be  mooted ;  and  it  is  equally 
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oertain  that  the  law  should,  if  possible,  be  made  so  simple 
tnat  every  court  that  admioistera  it  should  with  reasonable 
oare  be  able  to  nnderstaod  it.  That  this  is  not  the  case  at 
present  is  evident  from  more  facts  than  those  relating  to  the 
matter  in  hand.  Magistrates  sitting  fiinglj  and  in  Petit 
Sessions  have,  it  is  known,  large  powers  in  a  large  class  of 
cases.  But  they  must  proceed  regularly  and  make  up  for- 
mol  eoovietions.  It  is  supposed  that  these  may  be  very 
simple,  for  a  set  of  forms  are  given.  But  with  all  this  appa- 
rent siulplifieation,  and  ali  this  apparently  easy  magisterial 
grammar  of  the  law,  it  is  a  significant  fact,  that  nearly  all 
the  appeals  against  convictions,  in  one  county  at  least,  for 
th«  past  two  years,  hare  succeeded,  the  convictions  being 
held  bad  in  form,  or  the  Magistrates^  being  held  to  have 
exceeded  their  jurisdiction.  It  is  not  an  easy  thing  to  frame 
laws,  to  be  thoroughly  understood  and  well  administered 
in  ft  new  and  mixed  community  by  the  yeomen  themselves. 
Yet  it  must  be  done,  if  possible,  and  we  think  that  bow 
the  statutes  are  consolidated,  it  will  not'be  very  dfficult  to 
condense  aod  amend  the  criminal  law  by  an  act  of  next 
sesstoo,  in  such  a  manner  as  to  obviate  the  anomalies  now 
apparent  And  with  this  view  we  intend  to  revert  to  the 
subject.  It  is  worthy  of  attentioii,  if  it  were  only  for  this 
single  faet,  that  in  the  present  case  it  was  necessaiy  for  the 
oohnsel  for  the  prisoner  to  move  under  three  different  sCa* 
tvtes,  and  only  under  one  oi  them  does  he  seem  to  have  any 
right  of  appeaL 

T&(9  ease  furnished  us  is  as  follows  : — 

-^jLtensk  SBSstosrs  ov  nvncOf  and  satma.'* 

f%e  Queen  v,     )  Jadcment  delivered  by  R.  Cooper  Bb^ 
Henry  CampML  j     CSairman. 

False  pretences. 

The  indictment  is  in  the  following  form : 

XJniled  Counties  of  ]  "  The  jurors  for  our  Lady  the  Queen, 
Hmrm  tmd  Bruce,  >  upon  their  oath  present,    that   Henry 
to  wit :  I  Campbell,  on  the  8th  dsy  of  May,  A.I>. 

1S59,  at  the  Township  of  Culross,  in  the  County  of  Bruce,  one 
of  the  united  counties  aforesaid,  unlawfully,  fraudulently,  and 
knowingly  by  false  pretences,  did  obtain  an  order  from  one 
Thomas  Maloney,  one  of  the  Municipality  of  the  Township  of 
Culrosa,  requiring  the  delivery  of  certain  wheat  by  and  from 
one  Qeorj^  Smith,  and  by  preeenting  the  said  order  to  the  said 
Gtoorf^e  Smith,  the  aforesaid  Henry  Campbell  fraudalently, 
knowingly,  and  by  false  pretences  procured  a  certain  quantity, 
to  wit,  nine  bushels  of  wheat  from  the  said  Qeorge  Smith,  of  the 
goods  and  chattels  of  ^e  said  Municipality  of  the  Township 
Culross,  with  intent  to  defraud." 

The  following  was  the  e?idence : 

Thomas  Malonev,  sworn  on  the  part  of  the  crown.  I  am  a 
OounoUlor  of  the  Townshito  of  Coirose.  1  look  at  the  order 
produced,  it  is  in  my  hand  writing. 

(Copy.) 

Culross,  April  28th,  1850. 
"  George  Smith,  Penetangore.    Please  give  the  bearer  ihrte 
of  golden  drop,  three  ofjtfi,  9  of  milllAg  wheatv  2  of  com,  and 
oblige  yours  truly, 

Thomas  Malokbt. 
RoftBRT  PiKKiaroK. 


I  was  authorised  to  sign  both  nnine^.  The  words  (three  of 
golden  drop,  three  of  fife)  now  appearing  erased  were  not  er- 
ased when  I  gave  the  order  to  prisoner.  Mr.  Ptnkerton  is  a 
Councillor.  I  gave  the  order  to  prisoner.  He  came  back  to 
me  seven  or  eight  days  afterwards,  and  said  he  had  been  some^ 
where  and  had  some  papers  in  his  pocket,  and  his  little  girl 
had  got  them  and  burnt  the  order;  and  he  seemed  in  great 
distress,  and  wanted  another  in  place  of  it,  as  he  could  not  get 
the  wheat,  and  so  I  gave  him  the  second  order  in  these  wordA. 

Culross,  Mav  6th,  1859. 
"George  Smith,  Esq.,  Penetansore.    Sir,  plesM  give  the 
bearer  three  golden  drops  wheat,  three  of  fife,  nine  bushels  of 
milling,  two  of  corn,  oblige  yours, 

Thomas  Malonet. 

ROBBST  PiNKXaTOV. 

It  was  wheat  provided  for  the  poor.  An  allotmrat  was  made 
to  various  parties  by  the  Township  Council,  and  prisoner's 
allotmeBt  was  15  bushels  of  wheat  and  two  of  com,  ( the  amount 
of  e%ch  order)  and  I  intended  one  only  in  place  of  the  other. 

Cross  examined, — Individuals  give  notes  for  the  wheat  Pris- 
oner gave  a  note  for  the  first  order,  not  the  second.  The  words 
were  not  erased  when  I  gave  it  to  him.  The  note  he  gave  was 
in  favor  of  the  Corporation. 

George  Smith,  sworn. — ^The  wheat  was  in  my  possession. 
The  first  order  was  erased  when  presented.  I  gave  nine  bush* 
els  on  it.  I  also  honored  the  second  order,  I  can't  say  who  got 
that.  I  always  honored  the  orders  whoever  brouf^ht  them. 
My  list  shews  "  Campbell^  15  bushels,"  "  Potor  McDonald,  9 
bushels."  I  wroto  PeUr  McDonald  on  the  back  of  it  because 
someone  (I  cant  say  who)  gave  in  the  name.  Some  parties 
took  several  lots  for  thMnseives  and  others. 

William  English,  sworn  — ^I  saw  priaoner  present  the  erased 
order  and  get  the  wheat  on  it.  He  said  in  answer  to  Smith, 
that  Maloney  had  erased  it  himself. 

William  Mclntyre,  sworn.  I  drew  the  wheat  for  prisoner 
It  was  tweniy-f^mr  bushels  (15  ft  9)  beins  the  amount  he  re- 
quested me  to  get  He  did  not  get  it  all  nome,  but  aU  except 
one  bag  which  was  lost  or  stolen  while  I  was  driving  it,  and 
firisoner  was  with  me.    The  whole  was  loaded  up  fiir  him. 

The  Chairman  charged,  that  the  15  bushals,  were  evidenttf 
obtained,  as  proved  by  smith,  and  that  there  is  evidence  that 
the  9  were  also  obtained  as  stated  by  Kng^sh,  with  whose  evi- 
dence tha*  of  Molntvre  agrees  ;  ana  if  both  won  obtained,  the 
nine  were  obtained  by  false  pretences. 

The  jury  returned  a  verdict  of  guilty. 

A  motion  has  been  made  by  Mr.  McDermiU  for  tl^e  prisoner 
to  arrest  judgment  There  was  no  demurrer  to  the  form  of 
the  indictment  before  the  jury  were  sworn,  as  required  by  the 
stotote  in  cases  of  formal  objects  apparent  on  the  face  of  the 
indictment 

The  grounds  of  the  present  motion  are, 

Ist — That  the  indictment  is  uncertoin  in  the  manner  of 
slating  the  offence,  and,  that  if  acqnitted,  the  i^lsonor  could 
be  again  indicted,  that  an  acqnital  under  this  indictment 
would  not  be  conclusive,  because  the  offence  is  so  badly  and 
Indefinitely  set  forth,  hi  short,  that  the  prisoner  has  tao  Tea* 
sonaUe  meatas  of  seeing  what  ho  was  mdiotod  foh 

2nd. — ^That  the  order  for  the  wheat  is  not  sufficiently  des* 
Crib^d  6r  set  forth,  ft  is  not  said  Who  it  is  payable  to,  nor  Ts 
the  quantity  of  wheat  named. 

3rd.— That  the  mora  stalsment  that  the  prisoner  presented 
the  said  order  is  not  an  allegation  of  a  false  pretence ;  and  the 
words  at  the  end  of  the  indictment,  ("  with  intent  to  defraud,") 
could  not,  as  the  indictment  is  fraand,  bo  hold  to  ielals  to  a&|f 
single  part  of  it.  They  might  relate  to  the  obtaining  the  order, 
for  obtaining  the  wheat. 

4th. — ^That  the  indictment  is  doable,  charging  two  separato 
offences. 

Mr.  Lewis,  on  the  part  of  the  crown  contended.  That  the  in- 
dictment would  have  been  bad  had  it  not  narrated  the  whole 
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eipettniBlaDceff,  and  that  the  facts  allegefi  only  showed  one  of- 
fence, and,  that  though  it  was  necessary  to  state  these  facUs, 
the  Act  of  18  Vic,  warranted  the  stating  them  in  the  concise 
f(>rm  here  used,  and  he  insisted  also,  that  under  the  statute 
these  ol)^ections  shoold  have  been  taken  before  the  jury  was 
swora,  the  objectioBs  being  to  laatter  of  form,  apparent  in  the 
face  of  the  record ;  and,  that  the  indictment  must  be  held  good 
afler  verdict  at  all  events. 

We  think  the  best  way  to  test  the  validity  of  the  indictment, 
b  to  look  at  it  as  if  all  unnecessary  words  were  struck  out  of 
the  first  part  of  it.  It  would  then  simply  state,,  that  the  pri- 
sooer  get  the  order,  and  with  fraudulent  intent  obtained  the 
wheat.  The  Aet  18  Vic,  allows  of  a  most  enooise  form  of  in- 
dictment for  this  ofience.  That  form  only  requires  the  allega- 
tion of  the  quantity  and  name  of  the  property,  and  that  it  was 
obtained  by  false  pretenoes  with  intent  to  aefraud.  Yet  the 
form  is  not  compulsory.  It  would  b$  absurd  to  make  it  so. 
Indictments  may  be  in  this  form,  the  act  says ;  but  they  may 
be  varied  to  suit  the  facte,  keeping  in  view  the  concise  manner 
of  framing  them  shown  in  the  statute.  Then  the  cases  given 
in  Archbold,  (and  no  others  were  cited  on  either  side,)  show, 
that  if  a  false  pretence  consists  of  a  series  of  acta,  each  should 
be  named ;  and  in  one  case  an  indictment  is  held  bad  for  not 
naming  one  piece  of  the  prisoner's  conduct  sufficiently.  Here 
there  were  two  acts  making  one  pretence.  Both  are  named  as 
sufficiently  as  the  slatata  requires,  though  the  fraudulent  in 
tent  need  not  have  been  alleged  except  as  to  the  second  of  the 
two  acta.  But  the  two  allegations  of  fraud,  eould  not  mislead 
the  prisoner,  or  deprive  him  of  any  opportunity  or  means  of 
defence  which  the  omission  of  either  woujd  have  left  him. 
And  this  fact,  if  theM  were  no  other  reason,  shows  that  the 
defect,  if  any,  is  cured  by  going  to  trial»  and  certainly  cured 
by  Yerdict.  But  we  think  that  Uiere  is  no  "  formal  defect,"  If 
there  he  any,  it  is  only  in  the  insertion  of  surplusage — the  tyro 
allsKatioQS  of  fraud.  Certainly  this  defect,  if  it  be  one,  was 
apparent  enough  on  the  Ause  of  the  record  to  require  a  demur- 
rer before  going  to  trial.  But,  had  the  allegation  of  fraud 
been  inserted  six  times,  although  the  indictmiBnt  would  have 
been  inartificial,  it  might  not  have  beep  bad*  But,  does  it 
charge  two  offeno^sT  W«  think  not.  The  narrative  is  not 
aepimted  in  any  of  its  parts.  It  is  a  simple  statement  of  one 
fraudulent  transaction,  but  a  transaction  only  consummated 
by  two  acts,  the  obtaining  the  order,  and  then  the  wheat. 

As  to  setting  out  the  order,  the  ninth  section  of  the  statute 
disposes  of  the  objection. 

It  was  ingeniuusW  argued  that  the  indictment  was  so  dopble 
that  one  could  not  tell  to  what  part  of  it  the  closing  words,  charg- 
ing fraud  could  apply.  They  obviously  relate  to  the  transac- 
tion, which  is  a  single  fraud,  consummated  by  two  acts,  each 
done  with  '*  intent"  to  do  OM  fraud.  This  is  the  plain  mean- 
ing of  the  indictment,  and  the  finding  of  the  jury,  and  we 
think  it  must  stand. 

The  motion  is  refused.  « 

There  was  another  motion,  to  reserve  points  of  law  under 
ebap.  109,  revised  statutes,  upon  similar  grounds. 

We  think  the  case  clearly  made  out  by  the  evideqce,  and 
find  no  question  of  law  to  reserve. 

Another  motion  was  made  for  a  new  trial  under  chapter 
110.  We  see  no  reason  for  i^ranting  it,  and  the  conviction 
stands  affirmed. 

From  this  last  decision  it  is  open  to  the  prisoner  to  appeal, 
and  by  so  doing  he  may  perhaps  be  able  to  raise  all  the  ques- 
tions here  decided,  and  have  them  all  disposed  of  by  the  Court 
in  Toronto.  The  sentence  will  be  postponed  until  the  first  day 
of  next  Quarter  Sessions,  in  order  to  give  the  prisoner  an  op- 
portunity of  testing  the  accuracy  of  the  present  decision,  as  his 
counsel  has  stated  his  intention  of  doing,  by  appeal. 

Such  was  the  judgment,  and  we  shall  await  with  some 
interest  the  final  decision.    It  is  yery  questionable^  it  seems 


to  us  whether  the  court  had  power  to  remand  the  prisoner 
to  the  next  session,  however  much  they  might  desire  to  give 
him  the  benefit  of  an  argument  before  one  of  the  Superior 
Courts.  But  as  the  ofieoce  calls  for  a  most  serious  punish- 
ment, it  seems  that  the  Bench  preferred  to  run  the  nsk  of 
the  delay,  rather  than  pass  a  sentence  afler  a  verdict  and 
judgment  which  might  be  wrong.  Whatever  the  issue, 
we  feel  confident  that  the  law  simplified  as  it  is  supposed  to 
be,  may  be  usefully  still  further  simplified  and  condensed. 
(  Communicated.) 

CHANCERY  AGENCY  TARIFF, 

We  publish  below  a  series  of  resolutions,  lately  adopted 
by  the  Chancery  practitioners  in  this  city,  relative  to 
Agency  fees.  Some  years  ago,  when  the  Common  Law 
Tariff  was  on  much  the  same  scale  as  the  present  Chancery 
Tariff,  the  Toronto  practitioners  declined  to  act  for  their 
principals  at  less  than  full  fees;  but,  under  existing 
circumstances,  we  think  the  Chancery  practitioners  here 
have  acted  wisely  in  adopting  the  rate  fixed  by  the  resolu- 
tions; and  since  the  present  tariff  of  their  Court  is 
lower  in  many  cases  than  that  of  the  Common  Law  Courts, 
it  may  not  periiaps  be  inappropriate  to  iidvise  liberality  to 
their  county  principals,  as,  doubtless,  few  but  difficult 
cases  will,  owing  to  the  appointment  of  Deputy  Masters 
and  B.egi8ter8  in  the  various  eonqties,  be  carried  through 
in  Toronto.  We  understand  that  during  last  winter  the 
difference  between  the  tariflb  Sit  Common  Law  and  Chan- 
cery, was  brought  under  the  notice  of  the  Chancery  Judges, 
and  some  amendment  promised.  The  court,  we  learn, 
expressed  surprise  at  the  difference,  and  requested  sugges- 
tions, which  were  shortly  afterwards  submitted ;  but  as  yet 
nothing  has  been  done,  although  a  tariff  of  Sheriff's  fees 
has  been  issued,  allowing  those  officers  Common  Law  fees 
in  all  Chancery  proceedings.  Whatever  may  be  the  result, 
the  present  disbursements  are  too  heavy  in  proportion  to 
the  fees;  and  it  may  be  well  for  all  interested  to  consider 
how  far  the  rule  which  was  adopted  in  framing  the  Common 
Law  tariff,  may  be  beneficially  applied  in  Chancery — '<  to 
pay  fidrly  for  what  is  done,  but  to  dwrten  the  work." 

Toronto,  21st  July,  1859. 

At  a  special  meeting  of  the  practitioners  in  the  Court  of 
Chancery,  residing  in  Toronto,  held  tliis  day,  pursuant  to 
notice,  for  the  purpose  of  taking  into  consideration  a  Tariff  of 
Agency  Fees,  to  be  charged  for  business  performed  in  Turonto. 
by  agents  for  their  principals,  Mr. Davis  having  been  appointed 
Chairman,  and  Mr.  Fitzgerald,  Secretary ;  it  was 

1.  Moved  by  Mr.  Roaf,  seconded  by  Mr.  Blake,  and 
Resoboed  unanimously.  That  the  members  of  the  profession 
present  at  this  meeting,  and  the  other  practitioners  signing 
these  resolutions,  pledx.e  themselves  not  to  practise  as  Agents 
in  Chancery  at  lower  rates  or  terms  than  those  resoWed  upon 
at  this  meeting ;  and  those  present  hereby  agree  respectively 
to  sign  the  resolutions  which  may  be  now  adopted. 
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2.  Moved  by  Mr.  Hector,  seconded  by  Mr.  Bacon,  and 

Rettobxd^  That  the  fees  for  businens  performed  in  the  Court 
of  Chancery  by  aeents  in  Toronto  for  their  principals,  be 
charged  at  not  Icm  than  the  following  rates,  L  e,,  one-naif  the 
fall  solicitor  and  client  fees  allowed  by  the  practice  of  the 
Coart;  ooaneel  fees  and  disbursements  to  be  paid  in  foil. 

3.  Moved  by  Mr.  Blake,  seconded  by  Mr.  Taylor,  and 

Resolved^  That  in  special  cases,  the  fees  for  business  in 
Chambers,  and  in  the  Master's  Office,  may  be  the  subject  of 
arrangement  between  principal  and  agent, — half  fees  being  the 
minimum, 

4.  Moved  by  Mr.  Hector,  seconded  by  Mr.  Bacon,  and 

Ee9olved,  That  in  any  case,  the  minimum  Counsel  fee  at  the 
hearing  shall  be  £2  lOs. ;  that  being  the  lowest  fee  taxed  by 
the  Master  of  the  Court  at  Toronto,  on  the  hearing. 

5.  Moved  by  Mr.  Blake,  seconded  by  Mr.  Hodgins,  and 

^  Resolved,  That  the  Chairman  and  Secretary  do  procure  the 
signatures  hereto  of  those  present  at  this  meeting,  and  of  other 
Chancery  practitioners  in  Toronto,  and  do  cause  copies  of  the 
proceedings  of  this  meeting  to  be  printed,  and  forwarded  to 
the  legal  practitioners  throughout  Upper  Canada. 

THE  CONSOLIDATED  STATUTES. 


The  work  of  iacorporating  the  acts  of  last  session  with 
the  consolidated  statutes  is  progressing  rapidly^  and  will 
probably  be  completed  next  month. 

As  might  be  expected,  the  doty  of  doing  this  was  en- 
trusted to  those  eminent  jurists,  Sir  James  MacauUy,  and 
G.  W.  Wiokstead,  Esq.,  Q.  C.  Judge  Gowan,  we  under- 
stand was,  as  before,  requested  by  His  Excellency  to  assist 
in  the  important  labour  entrusted  to  these  gentlemen. 

DIVISION     CO  URTS. 


OFFICERS  AND  SUITORS. 


lb  Ike  EdUars  of  the  Law  JowmaX.  ' 

Fort  Erie,  28th  July,  1859. 

Qbntlkmkv,— In  Division  Court  No.  3,  County  of  Wolland, 
of  which  I  am  Clerk,  within  the  last  18  months,  the  aggregate 
amount  upon  which  judgment  summonses  issued  was  $1,014, 
amount  paid  thereon  $295 ;  the  number  of  orders  for  commit- 
ments was  seven,  the  number  of  actual  commitments  none. 
Two  orders  for  commitment  were  issued  by  me  during  the 
above  period ;  in  one  case,  the  whole  amount  of  debt  and  costs 
was  paid,  in  the  other  the  defendant  left  the  province  to  avoid 
paying  a  debt  for  which  he  was  security  only. 

From  my  experience  as  Clerkof  this  Division  Court  for  the  last 
10  years,  I  am  decidedly  of  opinion  that  the  '*  Qlst  clause"  is 
a  most  useful  one,  and  without  it  many  an  honest  creditor 
would  lose  his  just  debt.  Should  the  Legislature  repeal  this 
clause,  under  any  circumstanceb  such  repeal  should  only  affect 
suits  for  debt  contracted  after  the  passing  of  the  act,  others 
wise  injustice  would  be  done  to  those  who  nave  given  credit, 
with  the  view  of  enforcing  payment  under  that  clause  of  the 
act,  when  all  other  means  failed. 

Your  obedient  servant, 

James  Stanton. 

To  (he  Ediiora  ojiht  Lato  Journal, 

NoBwoon,  Co.  OF  Pbtbrboro',  July  29, 1858. 
Gbntlsiixn, — In  compliance  with  the  invitation  contained 
in  your  June  number,  requesting  information  on  the  working 


of  the  Qlst  clause  of  the  Division  Courts  Act,  I  beg  to  enelora 
the  following;  shewing  its  working  in  this  Division  for  IS 
months,  ending  30th  June  last: 

The  number  of  judgment  summonses  for  the  above  period 
was  seven ;  the  total  number  of  cases  for  the  same  period,  916. 
Afsgregate  amount  at  issue  in  judgment  summonses  cases 
£72  14s.  Od.  In  one  case  no  order  vras  made.  In  four  cases, 
settled  between  the  parties  previous  to  or  on  the  Court  days. 
One  case,  returned  *'  not  served,"  subsequently  settled  between 
the  parties.  And  one  case,  order  not  obeyed;  no  further 
action. 

I  consider  the  existence  of  the  clause  in  question  essentially 
necessary  for  the  interests  of  the  creditor,  as  from  my  own 
knowledge  the  fact  of  its  being  available  has  induced  many  to 
pay,  who  would  otherwise  not  do  so.  Hoping  ere  long  to  see 
the  power  to  garnishee  given  to  Division  Courts, 

I  remain  Oentlemen,  yours  &o., 

Javss  Folbt, 
aerk  2nd  D.  C,  17.  C.  Fderharo  emd  Vidoria. 


ANBW1R8    TO  COBKS8POM0SMTS. 


DIVISION  COURT  PRACTICB. 


To  Ike  Ediiora  of  ike  Lam  JoumaJL 

June,  1859. 

GiNTLiviN. — The  Act  of  13  and  14  Tic,  ch.  53,  sec.  14, 
among  other  things,  says,  "  The  Bailiff's  fees  upon  executions, 
shall  be  paid  to  the  Clerk  of  the  Court,  at  the  time  of  the  issue 
of  the  warrant  of  execution,  and  shall  be  paid  over  to  the 
Bailiff  upon  the  return  of  the  warrant,  and  not  before." 

The  fees  referred  to  are  those  mentioned  m  Schedule  A,  of 
the  act  cited.  This  question,  however,  arises.  Do  they  include 
all  the  Bailiff's  fees  mentioned  in  the  schedule,  and,  if  not,  what 
particular  items  are  meant  T  I  shall  be  obliged  by  your  views 
on  this  question. 

From  the  reading  of  the  statute,  I  infer  that  the  B^liff  is 
entitled  to  his  fees,  provided  he  returns  his  warrant  of  execu- 
tion witkvi  the  proper  time,  whether  the  returns  be  nulla  bona 
or  otherwise.  I  am  aware  that  the  reading  of  the  schedule 
would  not  entitle  him  to  mileage,  in  cases  where  he  did  not 
make  anything.  Whether  he  would  be  entitled  to  the  fee  for 
"  enforcing,"  Ac,  is  a  question  I  would  like  to  have  your  de- 
cision upon.  If  the  Bailiff  is  not  entitled  to  any  fees,  when 
his  return  is  nuUa  bona,  what  is  to  be  done  with  the  fees 
paid  to  the  Clerk,  supposing  that  the  return  was  made  in  pro- 
per time?  The  Commissioners  appointed  to  consolidate  the 
Statutes  of  Upper  Canada,  have  (page  152,  sec.  52)  made  an 
addition  to  the  section  which  I  nave  already  cited,  stating, 
that  any  fees  to  which  the  Bailiff  is  not  entitled,  shall  be  re- 
paid to  the  party  from  whom  they  were  received.  This  sec- 
tion seems  to  me  so  obscure,  that  one  cannot  form  a  satisfac- 
tory conclusion  as  to  its  meaning. 

By  the  way,  are  the  Consolidated  Statutes  now  law?  Let  me 
ask  sc^roe  more  questions. 

Section  3,  18th  Vic,  ch.  125,  is  silent  as  to  what  is  to  be 
done  with  money  recovered  on  execution  issued  under  a  tran- 
script of  judgment,  from  one  division  to  another.  The  prac- 
tice generally  adopted  is,  to  send  a  return  to  the  clerk  of  the 
division  from  which  the  transcript  was  issued,  and  remit  the 
money  with  such  return.  Am  I  obliged  to  do  so  ?  If  not, 
what  is  my  proper  course  ?  If  I  am  obliged  to  forward  the 
money,  at  whose  risk  is  it  while  passing  through  the  post  office  ? 

Yours  truly, 
I.  A. 


[Our  correspondent  is  an  "official,"  and  an  industrious, 
pains-taking  man,  anxious  to  carry  out  the  law  to  the  best  of 
bis  ability.    Ho  is  a  Division  Court  Clerk,  and>  we  are  told» 
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a  very  efficient  one.  We  do  nut  like  to  refuse  to  consider  bis 
queries  put  in  the  above  letter,  or  some  others  which  he  h»e 
sent,  and  to  whicli  we  will  attend  b3*e  and  bje.  But  we  can- 
not, ns  a  general  rule,  be  expected  to  answer  all  moot  or 
nouted  quentions  on  Division  Court  law,  or  any  other  subject. 
Jn  casei)  between  private  parties,  we  have  no  disposition  to 
save  the  parties  the  proper  fees  that  sboukl  be  paid  to  a  pro- 
fessional adviser ;  and,  moreover,  we  can  hardly  be  expected 
to  give,  every  month,  for  nothing,  a  number  of  opinions  which, 
if  obtained  in  the  usual  way,  would  cost  many  hundred  dol- 
lars. So  much  for  "defining  our  position."  Wo  will  now 
give  some  few  short  answers  to  our  friend's  queries,  pre- 
suming further,  that  we  only  give  opinions,  and  if,  after  all, 
the  Judges  ''decision  "  should  be  contrary  to  our  "opinions," 
/.  A,  must  not  be  annoyed,  or  too  much  surprised. 

tirnt.  The  reading  of  Schedule  A.  is  not  difficult*  It  gives 
mileage  "  where  "  certain  things  are  done.  The  expressicm 
of  one  thing,  excludes  any  other  which  is  not  expressed.  So 
there  can  be  do  mileage  where  money  is  not  **maae ;"  nor  can 
there  be  mileage  where  neither  is  money  made,  nor  the  case 
'*  settled  after  the  levy  J*  But  in  either  of  these  events,  there 
will  be  mileage. 

Second.  There  can  be  no  fee  for  "  enforcing,"  unless  the 
writ  has  been  enforced  by  sale,  or  by  ealieciion  of  the  money 
by  some  means  by  the  Bailiff,  during  the  currency  of  the  writ. 

Third.  Section  52  may  be  literally  followed.  In  the  event 
of  the  Bailiff  not  becoming,  for  any  such  reasooa  as  above 
suggested,  entitled  to  roileagei  Jbc,  the  Cleik  has  only  to  re- 
fuod  the  money  to  the  litigant  who  has  deposited  it. 

Faurih.  The  Consolidated  Statutes  are  not  yet  proclaimed 
as  law. 

JFV/2A.  As  to  transcripts,  and  remitting  money.  The  Clerk 
need  not,  we  think,  remit  any  money  by  post,  withoat  written 
inetruotioDs  to  do  so.  These  instructions  would  oast  the  risk 
on  the  party  who  gives  them.  But  if  he  remits  withoat  in- 
structions as  to  the  mode,  and  there  is  a  loss  in  transUtt,  the 
loss  is  the  Clerk's.  A  suitor  cannot  complain,  for  all  the  Clerk 
need  do,  is  to  have  the  money  subject  to  the  suitor's  order. 
The  money  obtained  under  a  transcript  is  the  suitor's  money. 
If  the  Clerk  who  sent  the  transcript,  gets  the  money  sent  back 
to  him,  he  gets  it  as  agent  for  the  suitor,  we  shonld  say,  rather 
than  as  Clerk;  and  of  coarse,  any  instruction  from  him  as  to 
the  mode  of  remitting,  would  be  a  reasonable  protection  to  the 
other  Clerk.  The  fact  is,  the  transcript  is  under  the  suitor's 
control,  the  moment  the  one  Clerk  has  sent  it  to  the  other,  as 
desired  by  the  suitor. — £ds.  L.  J.] 


defendants'  agent.  The  Judge  paid  no  attention  to  the  section 
alluded  to,  although  he  read  it,  but  gave  judgment  for  plaintiff 
upon  the  evidence  of  B.'s  wife.  Query  —whether  is  B.'s  wife 
or  the  clerk's  l>ooks  to  be  relied  on  as  evidence  in  a  court  of 
I  justice  7  Your  opinion  on  the  law  of  evidence  referred  to  will 
confer  a  favor  upon  the  defendants,  and  also  upon  your  servant 
and  subscriber. 

J.  T. 

I  The  wife  was  a  competent  witness.  The  weight  to  be  given 
to  her  testimony  was  fur  the  acting  Judge  to  determine.  The 
entries  in  the  clerk's  books  are  made  evidence  in  certain  cases 
certainly,  but  here  there  was  an  allegation  of  fact,  no  entry 
in  respect  to  which  apf^eared  in  the  clerk's  books.  Such  evi- 
dence as  that  in  this  case  one  would  think  needed  corroboration 
of  some  kind.— tKds.  L.  J.] 


To  the  Editors  of  the  Law  Journal. 

Debry  Wkst,  30th  June,  1859. 

Gentlemen, — An  action  was  brought  against  the  sureties  of 
A  deceased  Clerk  of  a  Division  Court,  for  money  alleged  to 
have  been  paid  him  in  his  lifetime.  The  case  is  as  follows  :  A. 
brought  an  action  against  B.  to  recover  about  £4  12s.  6d.  and 

fot  judgment  for  the  amount ;  execution  was  issued  against 
\.  and  returned  "  no  goods  was  on ;"  B.  was  brought  up  on  a 
judgment  summons  and  an  order  made  to  pay  10s.  per  month ; 
the  first  month  was  paid  and  the  10s.  duly  entered  on  the 
clerk's  books ;  before  another  instalment  was  paid  the  olerk 
died.  Sometime  after,  A.  asked  B.  why  he  was  not  paying  the 
money  7  B.,  in  answer,  sud,  I  have  paid  the  whole  of  your 
claim  to  the  clerk  in  his  lifetime,  which  my  wife 'can  prove. 
A.  brings  the  action  against  the  above  sareties  and  calls  on 
B.'s  wife  as  evidence ;  the  agents  for  the  defendant)  objected 
to  her  being  sworn,  on  the  grounds  that  she  was  not  a  compe- 
tent witness,  but  urged  that  the  clerk's  books  should  be  pro- 
duced, and  the  entries  in  said  books  to  be  the  le^l  evidence 
between  the  parties,  agreeable  with  the  statute  in  such  case 
made  and  provided.  The  49th  section  of  the  Division  Court 
Act  for  1850  was  referred  i^,  and  read  by  the  Judge  and  by  the 


To  the  Editors  of  the  Lato  Journal. 

Gait,  July  25th,  1859. 
GBNTi.BXKir, — Upon  the  strength  of  your  known  willingness 
to  give  information  upon  questions  of  general  importance,  I 
beg  to  submit  tho  following  cose : — 

A  sues  B  in  a  Division  Court  for  a  certain  sum,  say  $50. 
B,  under  the  27  sec.  of  16  Vic,  cap.  177,  files  a  plea  of  tender 
be/ore  action  of  $30,  and  pays  the  same  into  court,  in  full  satis- 
faction of  A's  claim.  Tho  clerk  immediately  communicates 
notice  of  such  plea  and  payment  to  A,  who  does  not  within  three 
days  after  notice  of  such  payment,  signify  to  the  olerk  his  in- 
tention to  proceed  for  the  balance  of  his  demand,  notwith- 
standing such  plea.  Do  the  words  '*  all  proceedings  sh^lU  be 
stayed^'  operate  as  a  final  bar  to  the  action,  and  preclude  A 
from  prosecuting  his  claim  for  the  balance  of  his  demands  7 
In  the  event  of  want  of  notice  being  agreed  at  the  trial,  can 
the  Judge  overrale  the  objection  and  oivder  the  esse  to  proceed, 
or  can  the  Judge  adjourn  the  case  under  the  26th  section  of 
the  same  act  and  allow  A  some  further  time  within  which  to 
give  notice  of  his  intention  to  proceed? 

An  answer  in  your  next  issue  is  mostrespectfally  requested. 

I  am  your  obedient  servant, 

A.  M. 


[The  words  "  all  proceedings  shall  be  stayed,"  ought  we 
think  be  regMled  as  directory,  and  not  operating  as  a  final 
bar  to  the  a'Jtion.  The  judge  might  therefore,  the  circum- 
stances warranting  it,  adjourn  the  case  at  the  expense  of  A. — 
£ds.  L.  J.] 


OOERECnON. 

In  hAUr  of  John  Iiolgil«,  nigs  IM— July  munbtr— MeoaS 
eommuDlcmtioa,  for  **  Im  tutitfiea  thai  iU  inUiUum  aktriuMg 
■atislUid  tbkt  iu  rttention  is  absolutely  nece^Mrj.** 


U.    C.    REPORTS 


iMt  llM  Of  the 


COURT  OP  ERROR  AND  APPEAL. 


(Beported  bj  Tbomas  HoMxira,  JSaq.,  LL.  8.,  Dantiter  «t  Uw.) 

(Before RoBiinov, 0.  J., DftAm, C.  J. G. P.,  MACAnLAT,«x.C. J. C. P., McLeak aod 
BumHS,  J.  J.,  Bpftxeai,  V.  C,  and  BicaAmos,  J.) 

Bbckitv.  Wkaoo. 

Dormani  eqtriUe»--7^rntUe$--^raiid^Laeh»^PriHe^l  and  Jffent, 

A  pMty  wlw  held  a  bond  for  a  deed  of  a  lot  of  laod>  on  which  he  had  erected  a 
■aw  mill,  became  tnvolTed  in  1884,  and  anrfgnad  hie  iDtanvt  thereunder,  and 
all  hia  other  real  and  pereonalaatate,  toeertain  of  hlecroditon,  an  tn»teea.on  tha 
expreea  tmst  tliatt^  trnstees  ehould  bpII  ench  and  ao  much  of  the  eamw  aa 
was  ncceMtary  (ezoi*pC  Mid  lot  aod  saw  miU);  should  work  the  saw  mill,  and 
sell  the  lumbM'  made  thereat,  and  ooUeet  oaUtandioff  debts,  and  apply  all 
moneys  so  realised— 1st.  To  pay  the  interest  due  on  the  bond ;  2nd.  Tu  pny  the 
expenses  of  the  trust;  3fd.  To  pay  the  debts  dne  to  the  erediton;  and  4th. 
To  pay  the  asslgnoi  any  surplus,  and  to  r»«onTey  the  premises,  aud  thereupon 
the  said  creditors  released  the  debts  due  to  them.  The  tt  nstaes  appointed  one 
of  their  numl>er  (0.  B.  W),  to  act,  who  was  not  a  creditor,  hot  agent  of  ona 
(W.  ft  Oo.)»  and  as  such  afsnths  signed  the  dead  and  alao  the  releaaa.  Heshortiy 
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afterwardi  w«>nt  Into  pomtmlfm,  and  obUioad  a  ooaTttyanre  of  Uie  lot  In  <)< 
tlon  from  tb«  ownar,  in  !««« •ud  Utott  conr«j«d  to  bU  principnL    On  n  bill  tUed 
Is  186&  ai«liist  tb«  prludpttl  (ti.  U.  W.  btdng  dvA'l).  U  wm 

^efd,  (r«Tvndng  the  dticrM  of  the  Oourt  below).  Int.  That  0.  H.  W.  had  not  ob- 
talmd  waA  coovejaaoe  ae  trvetee  for  the  orlMtael  sMitf i»or.  but  tm  afent  uf  the 
dofcadeat  (the  eredltor.  W.  400.)  2Dd.  That  expree«  trnetN  an  within  the 
Dormant  Kqultles  Act  18  Vic  c  l'J4.  (SniAoas,  V.  C,  du»entunte.)  3rd.  That 
the  fiK-te  of  the  caee  did  not  ettablinh  any  aetuel  or  poeltlTe  fraua  on  the  part 
of  the  defendant  lo  bring  the  caae  within  the  excepdun  In  that  Act.  4ih.  That 
at  all  arvnts,  the  hu;hee  of  the  plaiatilT  had  dbenUtled  him  to  relieC 

(10th  Jnly,  lUO.) 

Thia  was  aa  appeal  from  the  Court  of  Chaneerj.  This  case  is 
reported  in  6  Grant,  454.    The  faets  are  as  follows : 

Id  18^2,  the  plaintiff  contracted  with  one  Christopher  Elliott^ 
for  the  purchase  of  a  certain  lot  of  land,  in  the  township  of  York, 
and  Elliott  thereupon  executed  a  bond  for  a  deed,  and  delivered 
possession  of  the  premises  to  plaintiff.  Plaintiff  continued  in  pos- 
session about  two  years,  and  during  that  time,  he  expended  up- 
wards of  £800,  in  the  erection  of  a  tavern  and  outhouses,  and  a 
steam  saw  mill,  the  engine  of  which  was  affixed  to  the  freehold. 
In  Nov.  1884,  the  plaintiff  becoming  involved,  assigned  the  said  pro- 
perty, and  all  his  neal  and  personal  estate  to  certain  trustees,  on 
the  express  tiust,  that  the  Trustees  should  sell  such  and  so  much 
of  the  said  property,  except  the  land  and  premises  above  described, 
as  were  in  their  nature  saleable ;  and  should  work  the  mill,  and 
sell  and  dispose  of  the  lumber  sawn  there,  and  apply  the  proceeds : 
first,  to  pay  the  debt  and  interest  due  on  the  premises,  as  set  out 
in  the  bond ;  second,  to  pay  the  expenses  of  the  trust,  and  the 
debts  due  by  the  plaintiff,  as  specified  in  the  traHdeed,  and  lastly, 
to  pay  the  surplus,  if  any,  to  the  plaintiff;  and  to  reoonvey  the 
premises.  One  of  the  trustees,  George  B.  Willard,  was  described 
in  the  deed,  as  a  creditor,  but  m  reality  he  was  agent  for  the  de- 
fbodant  Wragg  (a  creditor,)  and  as  soeh,  signed  the  dcfsd  and  release 
for  hiai.  The  trustees  shortly  afterwards  met,  and  agreed  that 
Willard  should  manafB*  the  affairs  of  the  trust,  and  he  was  accor- 
dingly put  in  possession,  and  the  other  trustees  never  acted  further. 

AXier  the  execution  of  the  deed,  the  plaintiff  went  to  the  United 
States,  and  during  his  absence,  a/. /a.  for  £40,  against  his  goods 
and  chattels,  was  placed  in  the  Sheriff's  hands.  Two  of  the  trus- 
tees offered  to  guarantee  the  debt,  to  prevent  a  saerifioe  of  the 
proper^,  but  the  Sheriff  refused  to  aoceed  to  their  request,  unless 
Willard  consented.  He  refused,  and  in  Dec.,  1834,  the  property 
on  which  £800  had,  a  short  time  before,  been  expended,  was  sold 
for  £45  9s.  5d.  to  Willard,  who  immediately  removed  the  engine 
from  the  premises.  It  was  sworn  that  before  the  sale,  the  saw 
mill  had  been  dismantled  by  Willard — the  boiler  and  many  of  the 
heavy  castings  having  been  removed,  without  the  trustees  having 
been  consnllied. 

Two  dsys  after  the  sale,  Willard  obtained  an  agreement  from 
Elliott,  for  the  conveyance  of  the  land  and  premises  in  question, 
and  they  were  accordingly  conveyed  to  him,  on  the  19th  Decem- 
ber, 1884.  Willard  then,  as  agent  of  the  defendant  Wragg,  oon- 
Yeyed  the  said  land  and  premises  to  Wragg,  without  consideration, 
on  the  7th  February,  1836. 

For  the  defence,  it  was  urged  that  the  laches  of  the  plaintiff 
had  disentitled  him  to  relief;  that  he  had  filed  a  bill  in  1889,  and 
answers  were  put  in,  but  that  it  was  dismissed  for  want  of  prose- 
oution  ;  that  if  there  was  fraud,  it  was  barred  by  the  Statute  of 
Limiutions  (4  Wm.  IV.,  eh.  1 ),  twenty  Tears  having  elapsed  since 
the  cause  of  suit  arose;  and  that,  at  all  events,  the  plaintiff  was 
bound  by  the  Dormant  Equities  Aot  (18  Vic,  ch.  124),  that  sot 
having  been  pamed  on  the  80th  May,  1855,  while  the  plaintiff's 
bill  was  not  filed  until  the  14th  June,  1855.  Upon  these  points, 
the  Court  of  Chancery 

Held,  that  this  was  a  caae  of  expresi  trust,  within  the  meaning 
of  the  88rd  section  of  the  Aot  4  Wm.  IV.,  eh.  1,  and,  being  so, 
the  oourt  would  not  bo  Justified  in  refusing  relief  on  the  ground  of 
laches.  Wtdderbum  t.  Wtdderhum,  4  U.  &  Cr.  41 ;  Ckalm$nv, 
Bradley,  I  J.  ft  W.  51 ;  and  Betwnont  t.  Bovltbee,  6  Ves.  485. 

Held,  0UO,  that  the  plaintiff  was  not  barred  by  the  Dormant 
Equities  Aot,— Ist,  beoaose  express  trusts  are  not  within  that  sta- 
tute, and  2nd,  because  cases  of  positive  tnad,  are  entirely  ex- 
cepted out  of  it 

From  this  judgment,  the  defendant  appealed  to  the  Court  above. 

Eeetet,  Q.  C.,  for  the  appellant 

Mowat,  Q.  C,  and  Roa/tor  the  respondent 


RoBiRSON,  C.  J. — The  land  in  question  in  this  suit  is  the  west 
half  of  lot  No.  5  in  the  first  eonceesion  of  the  township  of  York, 
and  its  broken  front. 

The  ol^ect  of  this  suit  was  to  procure  a  decree  declaring  the 
defendant  to  be  a  trustee  of  the  premises,  and  compelling  hun  to 
carry  out  the  purposes  of  the  trust 

It  stands  admitted  on  the  case  that  on  the  19th  December,  1834, 
one  Christopher  Elliott  now  deceased,  was  the  owner  in  fee  of 
the  premises ;  that  on  that  day  he  made  a  conveyance  of  the  pre- 
mises to  George  Bu^by  Willard,  who  is  also  now  deceased,  for  a 
consideration  of  £377  and  upwards,  and  that  Willard  took  this 
conveyance  as  agent  of  the  defendant,  Wragg,  and  in  February, 
1835,  made  a  deed  of  the  land  to  thedefendaDt 

Willard  had  gone  into  possession  of  the  land  about  the  middle 
of  November,  1834,  and  far  many  years  after  the  land  was  thus 
conveyed  by  him  to  Wragg  he  was  In  possession  of  it  as  Wragg's 
sgent;  and  since  he  lelt  it,  Wragg's  possession  by  himself,  his 
tenants  or  agents,  has  continued  to  the  present  time,  except  that 
a  portion  of  the  land  having  been  laid  out  in  village  lot^,  some 
parts  of  it  have  been  sold  by  Wragg,  through  his  agents,  to  other 
persons,  who  have  occupied  and  built  upon  them. 

The  bill  in  this  case  was  filed  on  the  14th  June,  1855 ;  Willard 
having  died  about  three  years  before. 

It  is  complained  on  the  part  of  the  plaintiff,  that  the  taking  of 
the  conveyance  by  Willard  from  Elliott  <^nd  his  conveying  the 
property  afterwards  to  the  defendant,  was  a  fisgrant  breach  of  a 
trust  accepted  by  Willard  and  others  for  the  benefit  of  the  plaintiff 
and  his  creditors,  under  a  deed  executed  liy  tlie  plaintiff  on  the 
18th  November,  1884 ;  and  it  is  alleged  that  Willard,  throughout 
the  transaction,  acted  for  and  represented  the  defendant  Wrarg 
It  is  insisted  that  there  is  suffideut  in  the  evidence  to  conueot  the 
defendant  with  the  trust,  and  to  entitle  the  plaintiff  to  the  aid  of 
the  Court  of  Chaaeery  in  oompelling  him  to  carry  it  out  The 
defendant  maintains  that  whatever  may  be  the  faets  of  the  ease 
upon  the  merits,  the  plaintiff  cannot  support  ^e  suit  for  let 
He  is  barred  by  the  Statute  of  Limitations,  4  Wm.  IV.  c.  1,  sees. 
28.  82,  83,  34;  and  2od,  That  our  statute  relating  to  Dormant 
Equities,  18  Vic.  c.  124,  prevenU  the  defendant's  legul  title  from 
being  disturbed  under  pretence  of  the  equities  act  forth  in  the 
bill ;  and  8rd,  That  if  the  plaintiff  be  not  positively  and  absolutely 
barred  by  either  of  these  statutes,  hie  is  precluded  from  succeiis- 
fttUy  prosecuting  his  suit  by  his  Iaches«-ms  long  aoquiesoence  in 
the  transactions  he  now  complains  of,  and  by  the  fact  that  he 
himself  having  instituted  a  suit  in  equity.  In  1839,  against  this 
defendant  and  Willard,  who  was  then  living,  upon  the  same  alleged 
grounds  of  complaint— such  suit  was  with  the  plaintiff's  assent, 
and  at  his  own  instance,  after  it  had  been  fully  answered  by  Wil- 
lard, dismissed  with  costs. 

Now  in  the  first  place,  as  to  this  action  being  barred  by  the  4 
Wm.  IV.  0. 1,  the  82nd  section  of  that  act  gives  in  effect  the  same 
time  for  bringing  a  suit  in  equity  for  any  land  or  rent  as  is  given 
by  the  same  statute  for  bringing  an  action  at  law 'for  the  recovery 
of  land  or  rent  ^nd  with  the  same  exceptions  on  account  of  diM- 
bilities,  I  assume,  as  are  made  in  favor  of  persons  having  claims 
at  law. 

One  of  these  disabilities  is  absence  from  the  province. 

The  plaintiff,  it  is  proved,  left  the  province  in  October  or  Novem- 
ber, 1884,  and  nerer  returned  to  it  for  any  period,  however  short, 
until  some  time  in  1844,  in  which  year  he  returned  to  Upper 
Canada. 

The  original  bill  in  this  cause  was  filed  the  14th  June,  1855, 
which  was  more  than  the  ten  years  after  the  removal  of  the  diss- 
btlity  on  aooount  of  the  plaintiff's  absence  from  the  prorinoe,  and 
more  than  twenty  years  ufter  the  plaintiff's  alleged  equitable  right 
accrued ^whioh  I  take  to  be  in  December,  1884--*>when  the  eon- 
veyanee  from  Elliott  was  taken, wluch  tlie  plaintiff  coaplains  of  as 
being  in  violation  of  the  trust. 

iVtmil  /actt,  therefore,  this  suit  is  barred  by  lapse  of  time,  under 
the  28ih  clause  of  the  statute. 

But  it  is  contended  for  the  plaintiff  that  the  Statute  of  Limits 
tions  throws  no  such  difficulty  in  the  way,  for  that  he  is  entitled 
to  the  benefit  of  the  33rd  clause  of  that  statute,  which  enacts 
**  That  when  any  land  or  rent  thall  be  vetted  in  a  trustee  upon  any 
expresM  truet,  the  right  of  the  eettui  que  truet  to  bring  a  suit  againe 
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thetnistee  or  any  penon  ctaiminj  throngk  him^  to  recover  each  land 
or  rent,  shall  be  deemetl  to  have  first  iiocrue<l  at  aud  n  >r  before 
the  time  Ht  which  stich  land  or  rem  shall  have  been  conveyed  to 
a  purchaser  for  a  ▼tiluahle  consideration,  and  shall  then  be  deemed 
only  to  have  accrued  against  Huch  purchaser  ood  any  person 
claiiuiog  through  him.**  ^ 

Here  Beckit,  ce$ttti  que  tnut  of  Willard,  is  suing  Wrag?,  not 
Willard  ;  and  the  qnestton  is,  whether  this  should  be  regarded  as 
A  suit  brought  against  the  (rustee^  or  anp  persnn  claiming  through 
him^  within  the  meaning  of  that  clause. 

If  it  should  not  be  so  regardml,  then  the  plaintiff  can  hate  no 
advantage  under  that  clause. 

It  certainly  is  not  a  suit  against  %  trustee  !n  whom  the  land  is 
Vented  upon  any  express  trust,  for  Wragg  is  not  made  «  trustee 
by  the  deed  from  the  plaintiff  to  Willard  and  others,  of  the  13th 
Hotember,  1884,  neither  was  th«  land  Tested  in  him  by  that  deed, 
or  by  any  other  upotr  any  trust.  He  is  not  named  in  the  deed  as 
one  of  the  parties  of  the  second  part,  who  Are  to  take  in  trust  the 
estate  or  interest  trhioh  the  plaintiff  held  under  his  bond  from 
Blliott ;  and  though  the  name  **  Wrogg  ft  Co."  was  subscribed  by 
Willard  as  their  attorney,  that  can  make  no  difference,  and  it 
would  hare  made  none  if  the  signature  had  been  written  by 
Wragg  himself,  or  by  one  of  his  partners,  of  by  any  other 
peirson  by  his  aatbority,  since  Wragg  &  Co.  were  not  aftxoog  the 
parties  named  in  the  deed.  It  was  not  in  fAct  signed  by  himself, 
and  it  is  not  proved  that  Willard  had  any  legal  authority  Hrom 
Wragg,  or  from  Wragg  ft  Co.,  to  sign  such  a  d^  for  them 

The  estate,  or  rather  Beckifs  interest  in  it,  is  granted  upon 
certain  trusts  to  the  parties  of  the  second  part,  of  whom  Wragg  is 
not  one. 

But  Willard  was  clearly  mads  a  trustee  by  the  deed  of  18th 
November,  1834,  because,  though  he  did  not  execute  the  deed  in 
his  own  name,  but  in  the  name  of  Wragg  ft  Co.,  yet  by  the  deed 
the  interest  of  Beckit  und^r  that  deed  was  conveyed  to  Willard 
and  the  others  in  trust,  and  he  accepted  and  acted  under  the  trust 
lor  some  short  period,  and  the  interest  Tested  in  him  and  the 
others  of  the  second  part,  although  ho  did  not  ia  his  own  name 
sign  and  seal  the  deed. 

Then  Willard,  being  a  tktistee,  and  the  defendant  Wragg  hsTing 
taken  a  couTeyance  of  the  estate  from  him  in  February,  18S5, 
should  Wragg  b6  regarded  as  a  person  cTaiining  through  WIllard> 
the  tru9te$f  under  the  83rd  olanse,  so  that  this  suit  against  him  oan 
be  held  to  be  unlimited  as  to  time  ?  I  am  not  olear  that  ho  oan, 
for  upon  the  evidence  it  Is  plain  that  Wragg  took  the  estate  in 
effect  from  Elliott  upon  a  contract  for  purchase  made  with  him 
through  Willard,  as  Wragg^s  agent,  and  not  by  any  means  under 
a  chain  of  title  of  which  the  trust  deed  forms  any  part. 

The  meaning  of  the  S3rd  elause  is,  that  in  the  case  of  an  express 
trust,  there  shall  be  no  limitation  of  time,  as  against  the  cestui  que 
(rust  when  be  is  seeking  a  remedy  against  his  trustee,  and  that 
the  heir,  deTisee,  or  assignee  of  the  trustee,  shall  be  no  more  pro- 
tected by  the  Statute  of  Limitations  than  the  trustee  himself,  until 
some  one  has  purchased  for  a  Taluable  consiieration,  under  that 
chain  of  title. 

Here  tt  is  truS  that  Wragg  does  Tilerally  claim  through  Willard, 
who  was  one  of  the  trustees,  but  he  did  not  take  from  him,  and 
does  not  claim  through  him  any  interest  that  had  passed  under 
the  trust  deed.  On  the  contrary,  he  claims  through  Willard  a 
legal  title  to  the  estate,  which  Willard  took  not  from  Beekit,  but 
directly  from  Elliott,  and  which  was  not  accompanied  with  any 
express  trust,  or  a  trust  of  any  kind,  from  Elliott.  Wragg  took 
indeed,  by  his  deed,  a  title  paramount  to  that  of  the  trustees,  and 
of  the  plaintiff,  who  had  oonTeyed  to  them,  and  who  did  not  affect 
to  convey  to  his  trustees  the  legal  estate^  for  he  Ixad  it  not. 

tf  under  these  oiroumstanoes  Wragg  can  be  held  (which  I  doubt) 
to  be  olaimiog  through  Willard  as  trustee,  within  the  meaning  of 
the  dSrd  clause,  merely  because  he  took  the  estate  from  Slltott, 
through  him  or  his  agent,  and,  for  all  that  appears,  without  any 
knowledge  of  the  previous  contract  between  Elliott  and  the  plain- 
tiff, or  of  the  deed  that  had  been  executed  between  the  plaintiff 
and  the  trustees  in  November,  1884 ;  the  effect  of  that  would  be 
that  the  Statute  of  Limitations  would  not  run  against  the  plaintiff, 
Beckit,  as  cestui  que  (rust,  until  the  time  at  which  the  interest, 
whateTcr  it  was,  which  the  trustees  took  had  been  couToyed  to  a 


purchaser  for  a  Taluiiblo  constderntion.  Now  Wragg,  on  the  7th 
February,  1835,  for  a  Taluable  consideration,  took,  not  indeed 
such  liiud,  which  means  any  interest  in  land  capable  of  being 
inherited,  as  had  been  couTeyed  by  Beckit's  deed,  under  an  express 
trust,  but  the  whole  and  absolute  legal  estate  in  the  land  which 
Beckit  had  contracted  to  buy — and  this  was  move  than  twenty 
years  before  the  filing  of  this  bill — ten  years  also  haTing  elapsed 
siuce  thp  ceasing  of  any  disability  on  account  of  Beekit^s  absence. 

The  88rd  clause  does  not  in  express  terms  deprive  the  party 
who  purchases  for  a  Taluable  consideration  of  the  protection  of 
the  statute,  when  he  purchases  with  knowledge  of  the  tmst ;  and 
if  we  could  add  that  qualification  to  the  statute,  as  flowing  from 
the  principles  of  equity,  and  if  Wragg*s  be  a  title  which  comes 
within  the  meaning  of  that  clause  at  all,  we  should  then  have  to 
consider  whether  the  CTidence  warrants  us  in  holding  that  Wragg 
had  in  fact  purchased  from  Elliott  with  notice.  He  does  not  admit 
knowledge  of  the  trust  when  be  took  his  title,  nor  do  I  see  it 
proTcd.  But  Willard,  his  agent,  knew  all  about  it — that  is  Tery 
clear ;  and  I  assume  that  if  notice  would  be  material,  the  defen- 
dant should  be  held  bound  by  the  knowledge  of  the  facts  which 
Willard  possessed — since  he  accented  the  title  procured  by  Wil- 
lard*s  agency,  and  transmitted  through  him. 

But  on  the  whole,  for  the  reasons  I  have  stated,  I  hare  not  eome 
to  the  conclusion  that  the  defendant  is  not  protected  by  the 
Statute  of  Limitations,  4  Wm.  tV.  o.  1,  s.  82,  notfrithstanding  the 
enactment  contained  in  the  88rd  section,  the  time  hsTing  ran  out 
which  is  suflSoient  to  bar  the  remedy,  notwithstanding  the  tempo* 
rary  disabiHrly  from  absence,  and  the  8Srd  olanse,  not  seeming 
to  me  to  apply  under  the  oircumstaoces  of  this  ease,  where  the 
defendant  is  not  dairaing  under  or  through  the  deed  which  created 
the  trust,  but  through  a  title  paramount 

But,  secondly,  if  my  brothers  should  oome  to  a  dlffisraAt  eoneln- 
sion  on  this  point,  as  the  Court  below  has  done,  then  we  have 
to  consider  whether  the  defendant,  Wragg,  is  entitled  to  aTail 
himself  of  the  protection  of  our  "Dormant  Equities  Act,"  18  Vie. 
e.  124.  Thai  statttte  makes  a  peculiar  provision,  suggested  by 
peculiar  ciroumetanoes.  It  enacts,  section  1,  that  "  no  title  to  or 
interest  in  real  estate,  which  is  ralid  at  law,  shall  henoefoKh  be 
disturbed  or  otherwise  affected  in  eqnity,  by  reason  of  any  matter 
or  upon  any  ground  which  arose  beftire  the  passing  ef  the  said 
act  [7  Wm.  Iv.  e.  2],  or  for  the  purpose  of  giving  effect  to  any 
equitable  elaim,  interest  or  estate,  wUoh  arose  before  the  passing 
of  the  said  act,  unless  there  has  been  actual  and  posl^e  frand  in 
the  party  whose  title  is  sought  to  be  dlstarbed  or  affected.*^ 

Both  parties  in  this  case,  as  I  haTe  already  mentioned,  c*aim 
under  Elliott,  and  his  seizin  therefore  stands  admitted.  He  con- 
reyed  to  Willard,  who  eonveyed  to  Wragg;  and  as  Elliott  had 
made  no  title  to  any  other  person  before  he  had  conveyed  to  Wil- 
lard, and  has,  so  far  as  appears,  conveyed  to  no  one  since,  and 
there  is  no  surmise  of  Willard  having  practised  any  fraud  upon 
Elliott,  I  assume  that  Wragg's  title  derived  through  Willard  is 
valid  at  law,  and  so  far  comes  within  the  statute  relating  to  Dor- 
mant Equities.  Then  this  being  so,  can  this  suit  be  maintained 
in  the  face  of  that  statute  ?  I  think  it  cannot  The  statute  is 
Tery  peremptory  in  the  part  of  it  which  I  have  cited,  and  whicli 
forbids  the  disturbing  or  seeking  to  affect,  upon  equitable  grounds, 
a  title  to  real  estate  whioh  is  TiJid  at  law,  by  reason  of  any  matter 
or  upon  any  ground  which  arose  before  the  passing  of  the  Chancery 
Act,  and  which  act  was  passed  on  the  4th  Mnroh,  18^7.  The 
proTislon  is  absolute  that  it  shall  not  be  done,  and  one  only  excep- 
tion is  made—**  unless  there  has  been  actual  or  positive  fraud  in 
the  party  whose  title  is  sought  to  be  disturbed  or  affected." 

It  has  been  argued  that  in  addition  to  the  only  exception  made 
in  the  statute,  of  eases  of  actual  and  positive  fraud  in  (he  party 
whose  tide  is  sought  to  he  disturbed,  we  should  engraft  upon  the 
statute  another  exception— of  oases  of  express  tmst,  for  that 
otherwise  cases  of  such  plain  and  palpable  Injustice  might  occur, 
as  it  is  certain  the  Legislature  could  never  have  intended  should 
go  without  a  remedy ;  as  for  instance,  if  this  plaintiff,  Beckit,  had 
been  legal  owner  of  the  whole,  and  had,  before  the  passing  of  the 
Chancery  Act  of  1837,  conTcyed  it  to  the  defendant,  Wragg,  upon 
trust  to  sell,  or  to  hold  it  for  his  use,  and  if  the  defendant  in  disre- 
gard of  this  trust  had  either  before  the  passing  of  the  Chancery 
Act,  or  since,  insisted  upon  retaining  the  estate  and  applying  the 
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profits  to  bis  own  use,  it  has  been  said  it  woald  be  monstrous, 
and  so  it  ifould,  if  the  Dormant  Equities  Act  should  have  tUe  effect 
of  leaving  the  ceMtui  que  trust  without  remedy. 

Wbeoeveracase  of  that  kind  shall  arise,  it  will  be  time  to  deter- 
mine whether  the  LcgisUture  has  made  a  provision  which  will 
admit  of  such  positive  injustice,  and  which  would  seem,  as  has  been 
remarked,  so  inconsistent  with  the  caution  that  has  been  observed 
in  framing  the  Statute  of  Limitations,  4  Wm.  IV.  ch.  1,  s.  83. 

It  will  probably  then  be  urged  that  the  18  Vic.  ch.  124,  cannot 
be  made  to  shelter  such  gross  injustice,  for  that  the  case  of  a 
trustee  using  and  enjoying  as  his  own,  or  alienating  for  his  own 
purposes  an  estate  which  he  held  upon  an  express  trust  for  the 
use  and  benefit  of  another,  would  be  a  case  of  actual  and  positive 
fraud,  such  as  would  come  within  the  exception  which  the  act  does 
in  terms  contain,  or  that  the  case  itself,  without  regard  to  the 
exception,  should  be  held  to  be  one  which  would  not  in  fact  come 
within  the  statute  at  all,  which  seems  rather  to  point  to  equities 
growing  and  arising  out  of  traosaotions  and  conduct  of  parties  in 
acquiring  or  dealing  with  estates  before  the  passing  of  the  Chan- 
cery Act,  than  to  the  simple  case  of  a  direct  and  express 
trust  accompanying  the  transmission  of  the  legal  estate.  The 
language  of  the  clause  is  **  by  reason  of  any  matter  or  upon  any 
ffround  which  arose  before  the  passing  of  the  said  acL*'  The  mere 
trust  itself,  as  it  stood  expressed  in  the  deed,  would  not  in  such  a 
case  furnish  the  ground  or  ocoasioa  of  resorting  to  a  Court  of 
Equity,  but  the  ground  of  relief  would  be  the  breach  of  that  trusty 
by  doing  or  attempting  something  inconsistent  with  it,  or  by  re- 
fusing or  neglecting  to  carry  out  the  trust.  Unless  such  cause  of 
con, plaint  arose  before  the  passing  of  the  Chancery  Act,  the  mere 
fact  that  the  trust  had  been  expressly  created  before  the  act  would 
probably  not  be  considered  as  bringing  the  case  under  the  statute 
respecting  Dormant  Equities ;  and  if  the  fact  of  the  breach  of 
trust  in  any  such  case  having  occurred  before  the  Chancery  Act 
should  be  determined  to  bring  a  case  even  of  express  trust  within 
the  act,  BO  as  to  preclude  relief  (which  I  do  not  now  hazard  an 
opinion  on),  it  might  at  least  be  observed  as  bearing  upon  the 
allegation  of  hardship,  that  the  act  or  conduct  complained  of  must 
in  acy  such  case  have  been  submitted  to  for  the  long  interval  of 
18  years,  between  the  passing  of  the  Chancery  Act  in  1887,  and 
of  the  Dormant  Equities  Act  in  1886. 

But  it  was  not  material  that  I  should  have  said  so  much  upon 
this  point,  for  the  cane  before  us  is  very  far  from  being  a  case  of 
express  trust  between  these  parties. 

Whether  upon  the  facts  proved  the  defendant  should,  upon  the 
principles  which  govern  courts  of  equity,  be  decreed  to  be  a  trustee 
for  the  complainant  and  the  creditors,  although  he  was  not  consti- 
tuted a  trustee  by  any  deed  or  instrumeot,  is  adifiTerout  question, 
and  where  the  facts  from  which  a  trust  would  be  implied  took 
place  before  the  passing  of  th'^  Chancery  Act,  1887,  I  think 
it  is  clear  that  the  Dormnnt  Equities  Act  will  not  permit  the 
holder  of  a  valid  legal  title  to  be  disturbed  in  his  estate,  on  the 
ground  of  such  implied  or  constructive  trust,  unless  where  we 
should  be  warranted  by  the  evidence  in  holding  that  there  had 
been  actual  and  positive  fraud  in  the  party  whose  title  is  sought 
to  be  disturbed. 

Then  is  there  proof  of  such  fraud,  that  is  of  &«tual  and  positive 
f^aud,  in  the  defendant  Wragg;  for  it  is  his  title,  not  Willard*s, 
that  is  sought  to  be  affected  by  this  suit?  The  words  are  very 
express  and  emphatic.  We  must  have  proof  of  actual  and  positive 
fraud,  as  something  distinct  from  implied  and  constructive  fVaud. 
We  are  to  ask  ourselves  whether  we  see  proof  of  any  thing  done 
by  Wragg  with  a  fraudulent  design,  or  any  thing  done  by  his  agent 
with  his  permission  or  knowledge,  that  was  actually  and  posi- 
tively fraudulent.  If  Wragg  were  bringing  an  action  upon  his 
title  derived  from  Elliott,  and  wei-e  resisted  upon  the  ground  that 
a  fraud  had  been  practised  upon  Elliott  by  his  agent  Willard  in 
obtaining  a  conveyance  from  him,  then  no  doubt  he  could  no  more 
resist  the  consequences  of  proof  of  any  such  fraud  practised  by 
Willard  in  obtaining  the  title  for  him,  than  if  the  same  fraudulent 
means  had  been  used  by  himself,  for  the  effect  upon  the  ioterests 
of  the  person  defrauded  would  be  the  same.  But  this  is  no 
case  of  that  kind.  The  defendant  has  been  left  for  very  many 
years  in  possession  of  the  estate.  It  is  not  Elliott,  or  his  heirs, 
or  any  person  claiming  by  subsequent  assignment  from  him,  that 


is  objecting  to  the  defendant's  title,  nor  indeed  is  any  one  except- 
ing to  hislegtil  title,  but  he  is  attacked  on  the  ground  of  an  equity, 
stated  to  have  aristen  from  a  tru^t  by  which  the  estate  in  his 
hands  can  be  sffected. 

Now,  as  I  have  already  stated,  the  defendant,  Wiagg,  was  not 
madeba  trustee  by  the  deed  of  the  13th  November,  1884,  either 
expressly  or  by  any  implication  or  construction.  The  confidence 
placed  in  a  trustee  is  per.-ional.  It  depends  upon  the  opinion 
which  those  for  whom  he  is  to  act  have  of  his  integrity,  his  dili- 
gence, and  his  fitness  in  other  respects  to  execute  the  trust.  No 
one  would  be  appointed  a  trustee  in  such  a  deed  as  that  made  by 
the  plaintiff  on  the  18th  November,  1834,  merely  because  he  was 
a  creditor.  Persons  may  be  and  often  are  selected  fur  such  trusts, 
who  are  not  creditors;  and  even  where  creditors  only  are  8p« 
pointed,  such  alone  are  usually  selected  as  are  willing  to  under- 
take the  trust  and  are  able  to  attend  to  it^  and  of  whom  it  is 
thought  that  they  will  act  uprightly,  and  are  capable  of  acting  effici- 
ently. The  evidence  shows  that  Willard  was  especially  selected, 
and  was  relied  upon  from  his  personal  knowledge  of  the  lumber 
btt»<ines8.  Notwithstanding  Willard  signed  the  name  of  **  Wragg 
k  Comp*y*'  to  the  deed,  as  if  they  were  parties  of  the  second  part, 
to  take  under  the  deed,  which  they  were  not,  yet  neither  Beckit 
nor  his  creditors  had  on  that  account  any  pretence  for  regarding 
Wragg  as  a  trustee;  nor  is  it  reasonable  to  suppose  that  they 
imagined  they  had,  for  he  was  no  dealer  in  lumber,  but  was  a 
hardware  merchant  residing  in  Montreal,  more  than  three  hun- 
dred miles  from  the  property  in  quesUon.  It  was  not  likely  that  he 
could  or  would  have  accepted  such  a  trust,  if  he  had  been  asked 
to  do  so. 

All  that  we  hear  of  the  relation  between  Willard  and  the  defen- 
dant is  that  Willard  was  employed  by  him  in  keeping  a  shop  in 
Toronto,  for  disposing  of  the  defendant's  goods.  That  wofld  not 
upon  the  general  principles  of  agency  give  any  right  to  Willard  to 
place  Wragg  in  the  situation  of  trustee,  by  making  him  a  party  to 
a  deed  of  this  description,  without  special  authority  from  Wragg 
to  do  so. 

If  therefore  it  be  essential  to  proof  of  actual  and  positive  fraud 
in  Wragg,  to  shew  that  there  was  a  fiduciary  relation  between 
Wragg  and  Beckit,  or  between  Wragg  and  Beckit*s  creditors,  and 
that  fraud  existed  in  the  breach  of  the  obligation  which  such  a 
trust  imposed,  the  plaintiff's  case  fails,  for  there  was  no  such  fidu- 
ciary relation. 

That  Willard  was  a  trustee  is  clear,  and  what  is  complained  of  as 
being  done  by  him  has  the  appearance  of  being  altogether  incon- 
sistent with  his  duty  as  a  trustee,  and  so  a  violation  of  the  trust ; 
but  we  must  consider  that  the  account  we  have  of  these  transac- 
tions is  given  more  than  twenty  years  after  they  t  >ok  placp,  and 
not  till  some  years  after  Wlllard's  death,  who  could  best  have  told 
us  what  he  did,  and  upon  what  grounds  he  acted 

It  seems  that  there  was  a  bill  filed  against  Willard,  as  trustee, 
and  the  defendant,  Wragg,  by  Beckit  and  some  of  his  creditors  as 
plaintiffs,  so  long  ago  as  1839,  which  was  answered  by  Willard 
upon  oath,  and  was  afterwards  dismissed  with  costs  at  the  instance 
of  the  plaintiffs.  It  is  stated  that  the  suit  was  abandoned  for  the 
want  of  funds  to  carry  it  on,  but  this  does  not  seem  a  satisfactory 
account  of  the  matter,  if  the  answer  of  Willard,  whose  conduct 
was  impeached,  was  such  as  to  show  that  the  charge  of  breach  of 
trust  was  one  that  he  had  it  not  iu  his  power  to  repel. 

What  answer  was  giren  to  the  suit  by  Willard,  I  confess  I 
should  like  to  have  seen,  if  It  could  have  been  properly  before  u^ ; 
for  the  case  is  certainly  a  very  strange  one,  as  it  stands  upon  the 
evidence,  and  in  the  absence  of  explanations  which  I  should  have 
thought  might  have  been  eliciteJ  from  some  of  the  witnesses  that 
were  examined,  but  which  ore  totally  wanting  in  this  case. 

For  all  that  appears,  tho  amount  Beckit  owed  when  he  made 
the  deed  may  have  equalled  or  exceeded  the  whole  value  of  the 
interest  and  property  he  was  assigning ;  for  though  he  had  made 
large  improvements,  he  may  not  have  paid  for  them,  and  it  is 
probable  that  his  debts  were  in  a  great  measure  incurred  in  mak- 
ing these  improvements.  He  was  apparently  insolvent,  for  be  left 
the  province  immediately  after  and  remained  away  for  years,  dur- 
ing which  time  we  have  no  evidence  that  he  made  any  inquiry,  or 
exhibited  any  anxiety  about  the  use  made  of  the  property  that  he 
had  assigned.    Ilis  creditors  gave  him  a  release  when  he  executed 
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the  assigoment,  and  in  fact  thej  Mem  to  have  giTen  him  a  release 
in  contemplation  of  the  assigoment,  for  the  release  is  executed  in 
July  and  the  aesignment  in  NoTember  foUoiring. 

The  creditors  therefore,  having  giyen  np  all  claim  npon  Beckit 
in  consideration  of  the  assignment,  were  the  persons  irho  we 
should  have  supposed  would  be  most  injured  by  any  misconduct 
or  Willard  in  the  trust,  if  indeed  they  were  not  the  only  persons 
who  would  be  substantially  injured.  Though  many  of  them  lived 
just  at  hand,  and  were  men  in  business,  and  Willard  also  was  living 
here,  and  a  Court  of  Chancery  being  open  to  them  from  1837,  we 
hear  of  no  attempt  by  the  creditors  to  call  the  trustees  to  account, 
except  that  the  names  of  three  of  them  were  joined  with  that 
of  Beckit  as  plaintiffs  in  an  abortive  suit  brought  in  1889,  and  not 
pro<:eeded  in,  but  allowed  to  be  dismissed  with  costs  ten  or  eleven 
years  afterwards. 

Ten  or  twelve  years  then  elapsed  without  any  farther  attempt 
to  call  either  Willard  or  the  defendant  to  account;  and  at  last  this 
suit,  like  the  former,  is  instituted,  as  I  infer  from  the  evidence,  at 
the  instance  of  the  plaintiff.  It  is  not  easy  to  understand  this 
apparent  indifference  on  the  part  of  the  creditors,  if  they  were 
sati^fied  that  there  had  been  grossly  fraudulent  conduct  on  the  part 
of  Willard,  and  for  which  a  Court  of  JSquity  could  justly  hold 
Wragg  liable.  That  Beckit,  returning  to  this  country  after  ten 
years  absence,  should  have  let  ten  years  more  elapse  before  he 
brought  the  present  action,  and  should  have  then  proceeded  in  this 
suit  after  Willard's  death,  cannot  surprise  us ;  for  about  the  time 
of  the  filing  this  bill  there  had  taken  place  that  extraordinary 
increase  in  the  value  of  real  property  in  and  near  Toronto  which 
has,  as  we  have  seen,  tempted  many  to  advance  what  the  Legisla- 
ture has  called  '* dormant  equities,"  upon  very  much  lighter 
grounds  than  seem  to  have  existed  in  this  case. 

What  is  insisted  upon  is,  that  Wragg  should  be  mnde  to  give  up 
the  estate,  because  his  agent,  in  obtaining  it,  committed  what  the 
law  deems  a  fraud,  not  upon  Elliott,  from  whom  he  obtained  the 
title,  but  upon  other  parties,  in  regard  to  whom  he  stood  in  the 
relation  of  trustee. 

Now,  as  to  the  transactions  that  took  place  in  1834,  and  the 
conduct  of  Willard  and  of  the  creditors,  his  co-trustees,  it  is 
altogether  of  so  singular  a  character,  and  the  evidence  is  so  loose 
and  obscure — especially  upon  points  which  one  might  suppose 
could  have  been  made  much  more  clear  by  the  witnesses  that  were 
examined — that  I  am  really  far  from  satisfied  that  we  should  be 
safe,  at  thie  distance  of  time,  in  imputing  either  fraudulent  con- 
duct or  fraudulent  motives  to  Willaid,  with  so  little  hesitation  as 
the  plaintiff  desires  we  should. 

And  as  to  the  defendant  Wragg,  I  think  it  far  from  improbable 
that  he  may  have  been  entirely  innocent  of  anything  wrong,  either 
in  intention  or  conduct;  consider  what  the  circumstances  were. 
Beckit  had  no  interest  whatever  in  the  property,  further  tban  that 
he  held  Elliott's  bond  to  make  him  a  deed,  provided  he  bhould  pay 
him  £200  on  the  I4th  November  1834,  and  £157  more  in  two 
years  from  that  date,  with  interest 

lie  had  bargained  for  the  property  in  1832,  and  seems  to  have 
begun  immediately  to  erect  a  steam  saw  mill  upon  it.  As  the  iron 
work  and  machinery  required  for  the  purpose  were  in  ^Vragg*s  line 
of  business,  it  is  probable  that  the  debt  to  him  was  among  the 
most  considerable  that  he  owed,  though  what  the  amount  of  that 
debt  was*,  or  of  any  or  all  of  the  debts  against  Beckit,  or  what 
judgments  were  against  iiim  in  1834  or  afterwards,  is  nowhere 
stated.  Bui  he  seems  to  have  been  so  much  involved  before  the 
two  years  came  round  when  he  was  to  make  his  first  payment  to 
Elliott  of  £200,  that  he  gave  up  in  despair  the  hope  of  being  able 
by  any  exertions  of  his  own  to  pay  for  the  property  and  keep  it.  His 
debts  were  pressing,  and  how  did  he  propose  to  satisfy  his  creditors, 
or  at  least  to  quret  them  so  far  as  to  be  content  to  let  hini  depart 
from  the  province  without  paying  them  ?  Why,  by  making  over  to 
his  creditors  all  his  interest  in  Elliott's  property,  for  which  he  h^d 
paid  nothing ;  nor.  as  it  seems,was  he  able  to  pay  any  thing,  although 
more  than  one  half  of  the  price  which  he  had  agreed  to  pay  was 
upon  the  point  of  falling  due.  And  it  is  to  be  observed  that  the 
deed  of  the  ISlh  November  1834,  does  not  give  power  to  Beckit's 
trustei'S  to  sell  his  interest,  such  as  it  was,  in  the  lands  and 
premises.  On  the  contrary,  it  restrained  them  from  doing  so,  and 
provides  that  they  shall  set  the  steam  saw  mil  in  operation  as  s^on 


as  they  can,  and  shall,  out  of  the  proceeds  of  tha  lumber  to  be 
sawed,  pay  off  Elliott  his  £357  as  soon  as  they  can ;  and  after 
that  shall  pay  all  expenses  attending  the  trust ;  and  next,  pay  off 
all  the  creditors;  and  then  pay  the  surplus,  if  any,  to  Beckit 
himself. 

There  was  no  proof  whatever  that  Elliott  was  concurring  in,  or 
bad  any  knowledge  of  this  arrangement  of  the  18th  November,  by 
which  the  £200  which  he  was  to  receive  from  Beckit  on  the  14th 
November  (his  first  payment)  was  to  be  left  to  be  paid  out  of  the 
pro6ts  of  a  saw  mill  to  be  put  in  operation  and  kept  at  work  by 
Beckit's  creditors  out  of  their  own  funds.  It  is  perfectly  well 
known,  I  believe,  that  the  period  when  an  esUte  can  be  paid  for 
out  of  the  profits  of  a  steam  saw  mill  that  has  been  built  upon  it, 
must  be  exceedingly  uncertain,  and  may  in  fact  never  arrive, 
especially  where  no  provision  has  been  made,  apparently,  for  the 
supply  of  capital  out  of  which  the  labour  and  stock  are  to  be 
provided  by  which  the  saw  mill  is  to  be  put  in  operation  and  kept 
going.  There  was  at  that  time  no  equitable  jurisdiction  existing 
in  Upper  Canada,  which  could  relieve  Beckit  from  the  legal  conse- 
quences of  failing  in  his  contract  of  purchase,  by  giving  him  any 
further  day,  and  he^was  liable  to  be  dispossessed  by  Elliott  at 
any  moment  after  the  .14th  November  had  passed  without  his 
paying  the  £200  due  on  that  day.  Under  stich  circumstances  it 
was  absurd  in  Beckit  to  pretend  to  make  such  an  arrangement  as 
he  did,  for  it  could  have  no  effect  whatever  unless  Elliott  was 
concurring  in  it — of  which  tnere  is  no  evidence,  nor  any  evidence 
indeed  that  he  was  at  all  privy  to  the  arrangement. 

What  his  conduct  was  when  he  became  aware  of  it,  does  not 
seeui  to  have  been  inquired  into  in  this  suit,  though  witnesses  were 
examined  who,  I  should  suppose,  most  have  been  able  to  tell  us. 

It  is  remarkable  how  obscure  the  account  is  of  what  led  \p  the 
abandonment  of  the  trust  deed.  If  Elliott  altogether  refused  to 
pay  attention  to  it,  and  gave  proof  that  he  intended  to  resumo 
posseesion  of  his  land,  or  to  sell  it  to  any  other  person  who  would 
buy, — since  Beckit  had  absconded,  leaving  him  wholly  unpaid, — 
that  must  have  shown  ai  once  that  the  trust  could  not  be  carried 
out.  The  whole  account  of  the  fi.  fa.  said  to  have  issued  in  Lowe's 
case,  and  what  was  done,  or  profe:<sed  to  be  done  under  it,  is  singular- 
ly imperfect,  and  it  seems  surprising  that  more  light  could  not  bo 
thrown  upon  that  part  of  the  case  by  the  examination  of  the  gen- 
tleman who  was  sheriff  at  the  time  by  the  transaction,  or  of  some 
of  his  officers,  or  by  documents  that  could  be  produced  from  his 
office. 

If  any  object  could  have  been  answered  by  reMeving  Beckit's 
property  from  the  pressure  of  Lowe's  execution  for  £40,  it  seems 
incredible  that  the  other  trustees  and  the  creditors  would  have 
allowed  the  proposed  arrangement  to  be  broken  up,  rather  than 
remove  that  difficulty  by  advancing  so  trifling  a  sum.  It  may,  and 
I  should  think  must  have  been  obvious  to  all,  that  without  satisfy- 
ing Elliott,  the  deed  of  the  13th  November  1834  must  fall  to  the 
ground ;  and  it  may  have  been  evident  to  Willard  that  the  only 
chance  any  creditor  had  of  securing  his  debt,  was  to  place  himself 
in  Beckit's  position  as  regarded  Elliott,  and  fulfil  what  Beckit  had 
failed  in.  Whether  it  was  supposed  that  under  Lowe's  execution, 
or  any  other  that  might  be  expected,  all  the  interest  of  Beckit  iu 
the  land  was  liable  to  be  seized  and  sold,  and  that  the  per:<on  pur- 
chasing at  such  sale  would  have  an  advantajrc  in  dealing  with 
Elliott,  can  only  be  conjectuied;  or  whether  Elliott  himself  may 
not  havd  supposed  that  he  could  only  through  a  sale  of  that  kind 
be  protected  against  any  claim  that  Beckit  might  endeavour  to 
make  against  himself.  This  action  not  being  brought  until  after 
the  death  of  Elliott  and  of  Willard,  we  do  not  see  whatexplauation 
it  might  have  been  in  their  power  to  offtT  of  the  motives  with  which 
they  respectively  actcfl.  As  regards  Willard,  the  case  as  it  t<t8nd.-) 
affords  much  ground  for  unfavorable  impressions ;  but  I  do  not 
feel  at  liberty  to  conclude  that  he  necessarily  acted  with  a  fiaudu- 
lent  design,  or  that  wo  should  come  to  that  conclusion  if  all  the 
facts  were  known  to  us.  Whatever  may  have  been  the  real  »tnto 
of  facts  as  regards  Willard,  I  do  not  see  any  such  proof  of  aciuul 
and  positive  fraud  on  the  part  of  the  defendant  Wragg,  as  disen- 
titles him  to  the  effect  In  his  favor  of  the  statute  18  Vic.  cap.  124, 
as  regards  the  protectiop  of  his  legal  title  to  the  property  iu  ques- 
tion. As  to  the  granting  any  other  relief  to  Beckit,  which  could 
ba  grantet^  without  diatarbiog  the  defendant's  title  to  the  land,  ( 
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tltink  the  moobcI  claese  of  the  statute  18  Vie.  eap.  124  (if  the 
fSttttttte  of  Limitalione  does  net  bsr  the  suit,  as  at  present  1  thinlL 
it  does),  gare  to  the  Court  of  Chancer j  a  discretion  to  interfere, 
or  not,  as  tbej  might  thrnk  right  uuder  the  cireomstances ;  and 
considering  the  lapse  of  time,  and  the  plaintiff's  laches  in  this  case, 
an  which  it  cannot  be  said  there  was  an  express  trust  on  the  part 
of  the  defendant,  I  think  that  discretion  would  hare  been  best 
exerotsed  by  dismissing  the  bill. 

Some  difficulty  has  been  foond  in  assigniog  a  precise  meaning  to 
the  words  ia  the  second  clause  of  the  Dormant  Equities  Act,  "In 
regard  io  any  other  equitable  right  or  claim,"  &o«  X  take  them  to 
mean,  ia  regard  to  any  equitable  claim  or  right  arising  before  the 
passing  of  the  Chancei^  Aot,  to  which  effect  can  be  given  by  the 
conrt  wilkQut  dUiurbing  or  oihtrwUe  4iffecting  a  iitU  valid  in  late. 
In  regard  to  such  elaims  or  rights,  I  think  the  court  is  empowered 
to  act  as  tJiey  may  find  to  be  just  and  reasonable,  under  all  the 
cirouinstanoes  of  the  particalnr  case  ;  and  they  are  not  prohibited 
from  acting  npon  and  enforcing  such  equitable  claims,  even  in 
eases  in  which  there  has  been  no  actual  or  positive  fraud  in  the 
defendant.  On  the  whole,  my  opinion  is,  that  the  judgment  giren 
should  be  reversed,  and  the  bill  dismissed  with  costs. 

It  has  been  made  a  question  by  the  reasons  of  appeal,  whether 
the  court  below  were  right  in  refusing  to  allow  the  answer  given 
by  Willard  to  the  bill  filed  against  him  in  1839,  at  the  suit  of  this 
plaintiff,  to  be  read  in  evidence.  I  dare  say  it  was  rightly  rejected 
as  a  medium  of  proof  in  favor  of  the  defeodaht  Wragg,  of  any  facts 
stated  in  it ;  but  I  am  disposed  to  think  it  might  have  been  pro- 
}  erly  received,  for  the  purpose  of  informing  the  court  what  answer 
Willard  had  given  to  the  alleged  breach  of  trust  chargtd  against 
him,  before  the  plaintiff  Beckit  moved  to  have  his  own  bill  against 
him  and  Wragg  dismissed  with  costs. 

That,  I  confess,  I  should  like  to  have  seen.  Where  a  plaintiff's 
action  at  law  is  met  by  a  substantial  defence  on  the  merits, 
pleaded  in  bar,  and  he  then  enters  a  nolle  prosequi  either  as  to  the 
whole  declaration  or  to  that  part  to  which  the  defence  is  pleaded, 
he  takes  a  step  which,  according  to  circumstances,  may  or  may  not 
conclude  him.  The  plaintiff  applying  to  dismiss  his  own  bill,  is 
more  in  the  nature  of  a  retraxit,  which  precludes  all  further  pro- 
ceedings on  the  same  cause  of  action.  As  the  practice  in  equity 
BOW  is,  both  here  and  in  England,  the  plaintiff  could  not  after- 
wards have  attacked  Wragg  upon  the  same  matter.  It  was  not  so, 
however,  at  the  time  of  Becket's  bill  in  the  first  suit  being  dismissed; 
but  I  ihlnk  it  was  material,  and  ought  to  have  been  allowed,  that 
the  coiurt  should  know  as  a  fact  what  statement  had  been  advanced 
on  the  other  side  before  Becket  gave  up  his  suit,  and  whether  he 
gave  it  up  before  or  after  any  evidence  had  been  taken.  The  fkcta 
were  then  all  recent,  and  the  parties  were  living  who  could  hsTO 
given  a  dear  account  of  transactions  which  are  now  so  long  gone  by. 

Our  opinion  is,  that  the  judgment  appealed  from  should  be 
reversed,  and  the  bill  dismissed  with  costs. 

(Jb  he  oontimud.) 


COMMON  LAW  CHAMBERS. 
(Reported  bj  0.  S.  Kneuaa,  Kmi.,  M.A.,  Berri0t«r'«t-Uw.) 


MoDONBLL  T.  PnOTIirOIAL  IlfSUBANOI  CoMPANT. 

PraeUee— Change  *if  Venue— AeeiderU. 
Ih«  oecarrenee  of  an  sccldvO'  preTeotlng  the  trial  of  a  oauae  at  an  AmhM  In  the 
county  where  the  Tenue  ie  laid  (•.  g.  paraonvl  Inability  of  Judge)  la  a  ground 
for  cbangiog  the  venue,  la  order  to  save  d«lay,  especially  wh«u  prospective 
dilRcttlty  of  obtaining  eitniiMefl  and  the  peculiar  poi>ltlon  of  eonM  of  the  paKlee 
to  the  suit  rendere  the  obtaining  of  Jnatioe  much  sson  aueuMTa  and  trouble* 
iume»  if  not  even  doubtful,  If  trial  deferrod.  [^th  March,  186J. 

RoBiNsoM,  0.  J. — The  plaintiff  moves  to  change  the  venue  from 
the  county  of  Ontario  to  the  county  of  York,  on  the  ground  of 
his  witnesses  being  likely  to  be  out  of  the  way,  at  another  Assises, 
on  account  of  the  dangerous  illness  of  the  plaintiff,  and  on  the 
ground  that  the  judge  who  presides  at  the  Assises  for  the  county 
of  Ontario  declines  to  try  the  same  (for  personal  reasons). 

The  action  is  on  a  policy  of  insurance  on  goods  against  fire. 
The  policy  sued  on  was  granted  in  Toronto.  The  building  in 
which  the  goods  insured  were  burnt  was  at  Colbome,  in  the  county 
c  f  Korthumberland.    The  venue  was  laid  in  the  county  of  Ontario. 

The  fire  ocearred  early  in  1B67.   .The  action  was  brought  6tli 


March,  1858.     The  plaintiff  declared  on  the  94h  April,  laying  the 
venue  in  the  county  of  Ontario. 

The  defendants  pleaded  dei^iiig  the  loss  of  the  goo'ds,  as  alleged, 
afllrming  that  the  plaintiff  was  insured  in  another  office,  and  gave 
no  notice  of  it ;  that  he  assigned  tlie  policy  without  the  consent 
«f  the  defendants,  to  one  Gillespie. 

That  the  piatotiff  was  guilty  of  fraud  and  false  sweariAg  in  the 
affidavit  made  by  him  of  the  loss. 

That  Uie  plaintiff  himself  unlawfully  and  feloniously  procured 
the  goods  to  be  burnt 

That  the  fire  happened  from  a  defect  io  the  stove  pipe,  which 
is  a  risk  specially  excepted. 

And  that  the  plaintiff  did  not  produce  a  justice's  certificate  of 
the  loss,  &c.,  as  is  required  by  a  conditioa  in  the  policy. 

Those  pleas  were  filed  on  the  SOrh  April,  1858,  and  iasues  joined 
on  them  all  on  the  6th  October,  1868. 

The  plaintiff's  attorney  swears  that  all  means  possible  hav« 
been  used  by  the  defendants  to  delay  and  defeat  the  plaiutiff. 

That  unless  this  action  is  tried  this  Spring,  the  plaintiff  will 
most  probably  lose  some  of  his  witnesses,  two  having  already  gone 
to  the  United  States,  and  another  being  about  to  vemove  to  Lower 
Canada. 

The  goods  were  first  insured  by  Gillespie,  In  1855,  in  defen- 
dants* office.  Qillespie  then  sold  out,  with  defendants'  coosffit, 
to  plaintiff^  and  assigned  the  policy  to  him. 

The  policy,  however,  was  afterwards  renewed  in  the  name  of 
GilleBpie,  and  early  in  1857  the  goods  were  destroyed  by  fire. 

The  plaintiff  sued  defendants  on  the  policy  in  his  own  name ; 
defendants  insisted  that  he  had  no  right  to  sue  on  the  policy 
granted  to  Gillespie,  but  on  plaintiff's  threatening  to  apply  to  the 
Court  of  Chancery  to  compel  defendants  to  issue  a  policy  in  bis 
own  name,  that  would  cover  the  risk,  the  defendants  issued  a 
policy  to  plaintiff  of  the  same  date  (before  the  fire)  as  the  one  that 
had  issued  to  Gillespie.  On  this  policy  the  present  action  was 
brought,  on  the  6th  March,  1858. 

The  defendants  insisted  on  the  plaintiff's  paying  the  costs  of 
the  former  notion  brought  by  him  on  the  policy  issn^  to  Gillespie, 
and  had  proceedings  stayed  until  those  costs  were  paid. 

That  piaintiff  fell  ill ;  defendants  had  interrogatories  put  to  him, 
and  the  cause  was  in  consequence  delayed  till  the  Assises  in  the 
Autumn  of  1858. 

That  plaintiff  Is  very  ill  from  consumptioo,  apd  not  likely  to 
survive  until  the  next  Assises. 

That  plaintiff  applied  to  have  the  venue  changed  to  Kingston, 
for  a  former  assize  (the  Assizes  there  being  later  than  at  Whitby), 
and  failed. 

That  the  plaintiff  then  gave  notice  of  trial  for  the  Assizes  at 
Whitby,  now  going  on ;  but  Mr.  Justice  Bums,  being  a  stock- 
holder  in  the  company,  declined  to  try  the  cause. 

That  unless  plaintiff  can  be  allowed  to  try  his  cause  at  the  ap- 
proaching assise  at  Toronto,  or  at  some  other  assize  this  Spring, 
he  will  he  greatly  delayed  and  may  lose  his  witnesses ;  and  the 
plaintiff  will  probably  not  be  living ;  that  the  plaintiff  has  already 
lost  an  important  witness  by  his  removal  from  Upper  Canada. 

The  defendants'  attorney  made  an  affidavit 

That  the  only  one  of  the  plaintiff's  witnesses  living  abroad, 
whom  he  had  been  able  to  find,  has  been  examioed  fully,  and  his 
evidence  reduced  to  writing  to  be  used  in  this  oause,  and  that  the 
plaintiff  has  been  unable  to  procure  the  others  to  attend  at 
Whitby,  if  the  cause  had  been  tried  there. 

That  the  plaintiff's  action  had  been  delayed  solely  by  his  want 
of- diligence  in  carrying  it  on. 

That  the  plaintiff  brought  his  action  in  the  county  of  Ontario, 
merely  to  hurry  on  his  cause,  nothing  relating  to  the  suit  havitig 
occurred  there,  and  the  witnesses  not  living  there. 

That  his  own  delay  in  declaring  made  him  too  late  for  the 
Assizes  for  Northumberland,  where  the  fire  ooourred  and  the  wit- 
nesses resided. 

That  the  writ  issued  in  Belleville  on  the  6th  dsy  of  March,  and 
was  not  served  till  the  80th  March,  1868.  Declaration  was  served 
on  the  12th  April.  Order  allowing  interrogations  to  be  proposed 
to  plaintiff,  issued  on  the  27th  April. 

That  they  were  not  answered  until  the  11th  of  September,  and 
the  answers  not  served  till  the  l^tl)  October, 
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That  the  policy  Boed  on  htts  been  assigned  by  the  plaintitF  to 
Gillespie,  as  security  for  a  debt;  and  the  plaintiff  being  insolvent, 
an  order  was  obtained  on  him  to  give  security  for  costs. 

That  to  prove  thevarions  matters  of  defence  pleaded,  much  local 
cTidence  will  be  necessary— six  or  eight  of  the  defendant's  wit- 
nesses, residing  in  or  about  Colbomo ;  and  that  to  try  the  case  at 
Toronto  wil!  occasion  great  expense,  from  the  distanoe  of  the  wit- 
nesses on  both  sides,  and  the  long  time  the  assizes  for  Toronto 
eommonly  last. 

That  one  Ross,  a  material  witness  for  the  defendants,  is  now 
absent  in  the  United  States,  and  his  place  of  residence  there  is  not 
yet  ascertained ;  and  that  defendant  will  not  be  able  to  go  to  trial 
without  him. 

This  being  an  action  on  specialty,  the  Tenne,  strictly  speaking, 
was  not  confined  to  any  particular  county. 

The  plaintiff  did  not  in  fact  lay  his  venae  in  the  county  of  York, 
where  his  policy  was  executed,  or— ivhich  would  have  been  the 
more  natural  and  reasonable  course — In  tiie  county  of  Northum- 
berland, where  the  fire  occurred  ;  the  circumstances  of  which  fire, 
and  the  loss  sustained  by  it,  when  it  was  known  that  the  claim  is 
to  be  resisted,  might  be  expected  to  be  the  subject  of  enquiry,  to 
be  investigated  through  the  testimony  of  a  number  of  witnesses 
residing  in  the  vidnity  of  the  place  where  the  fire  occurred. 

The  plaintiff,  however,  laid  the  venae  in  neither  of  these  coun- 
ties, but  in  the  county  of  Ontario,  fifty  or  sixty  miles  away  froth 
that  neighbourhood.  Tliat  seems  to  have  been  done  by  the  plain- 
tiff, in  order  to  get  a  verdict  sooner  at  that  assize  than  he  could  in 
Toronto  or  Northumberland ;  and  the  defendants  contend  that  be 
selected  thdt  place  for  the  venue  without  regard  to  the  inconveni- 
ence or  expense  it  might  occasion  to  the  defendants,  and  merely 
from  a  desire  to  get  judgment  as  soon  as  possible. 

It  IS  but  fair  that  he  should  bo  left  to  take  the  chance  in  that 
respect  of  the  selection  which  he  made. 

The  plaintiff  *s  object  in  going  to  Whitby  appears  tn  have  been 
defeated ;  for,  his  action  having  been  brought  on  the  6th  March, 
1858,  a  few  days  only  before  the  assizes  were  to  oosnaeBoe,  though 
the  fire  oocnrred  in  1867. 

The  defendants  applied  under  the  statute  to  be  allowed  to  put 
certain  interrogatories  to  the  plaintiff,  and  these  could  not  be  or 
were  not  answered  b^  the  plaintiff  in  time  to  allow  of  his  carrying 
bis  cause  down  to  tnal. 

The  plaintiff  then  emitted  for  many  months  to  answer  the  inter- 
rogatories put  to  him  in  April,  and  his  answers  were  not  delivered 
till  October ;  and  the  plaintiff  not  being  able  to  get  down  for  trial 
at  the  autumn  assizes  for  Ontario,  endeavored  to  have  the  venue 
changed  to  the  county  of  Frontenac,  with  the  same  view  that  he  is 
now  making  this  application,  namely,  to  prevent  his  being  thrown 
over  the  autumn  assizes  altogether. 

But  that  application  was  refused  by  the  judge  in  chambers,  to 
whom  it  was  made ;  and  so  the  case  has  stood  over  to  the  preeent 
assises,  when  we  may  suppose  it  would  have  been  tried  at  Whitby^ 
the  venue  laid  in  U)e  declaration,  but  for  an  accident,  which 
neith'^r  party  in  the  oause  has  anything  to  do  with,  nor  could  have 
remedied. 

The  plaintiff  desires,  in  consequence,  to  have  the  cause  tried  in 
Toronto,  which  will  of  course  make  it  necessary  to  bring  mai^ 
witnesses  much  farther  from  their  homes,  and,  from  that  and  other 
causes,  stated  in  the  defendantci*  affidavits,  will  much  increase  the 
COBtM  of  the  trial. 

The  defendants  object,  on  account  of  that  expense  and  inconve- 
nienee;  and  they  insist  that  the  plaintiff,  by  an  extraordinary 
method  of  proceeding,  has  had  his  cause  pending  for  an  unusual 
and  unnecessary  length  of  time;  and  that,  as  the  loss  occurred 
early  in  1867,  he  might  have  commenced  his  suitmnch  earlier  than 
he  did ;  and  that  there  was  no  reason  why  he  should  not  have  bad 
the  oause  tried  at  Gobourg  in  the  spring  of  1858,  if  not  before, 
where  all  the  witnesses  could  have  been  had  with  the  least  incon- 
venience and  expense ; — that  when  he  reeolved  to  lay  his  venue  in 
Whitby  he  should  have  brought  his  action- earlier ;— that  he  allowed 
several  weeks  to  elapse,  after  his  process  was  served,  before 
declaring ;  and  after  he  had  declared,  did  not  proceed  as  diligently 
as  he  might  have  done ;  and  that  there  was  nothing  at  least  to 
prevent  bis  going  to  trial  in  the  antnmn  of  1858; — that  having 
lost  that  opportonity  by  bit  want  of  diligenoe,  be  brought  upon 


himself  the  inoonvenicoee  of  the  accident  whioh  bas  prevented  his 
oause  being  tried  at  Whitby  this  spring,  and  cannot  reasonably  be 
allowed  to  increase  the  costs  of  the  trial  to  tiie  defendants  by  now 
changing  the  venue  to  Toronto,  in  order  to  save  time  of  which  be 
has  ^n  so  little  careful  through  his  wbole  proceedings. 

The  plaintiff,  on  the  other  hand,  contends  that  want  of  diligence 
hitherto  has  nothing  to  do  with  the  merita  of  the  present  applica- 
tion ;'->that  Uie  delay  has  been  in  some  naeaeors  oeoaaioned  by 
impediments  thrown  tn  his  way  by  the  defendants  ;—4bat  the 
necessity  for  this  application  arises  from  a  circnmstance  that  he 
could  not  have  foreseen; — that  he  baa  reason  to  iSsar  the  loss  of 
important  testimony  if  a  further  delay  takes  place ;  and  the  plain* 
tiff's  dangerous  and  precarious  state  of  baaltb  is  also  urged  aa  a 
reason  for  granting  tht  application. 

I  think  the  circumstance  of  tbe  judge  who  presideB  at  the  oomrt 
in  Whitby,  and  also  at  Cobourg,  during  tbe  present  assises,  being 
unfortunately  disabled  from  ttying  the  cause,  is  one  which  should 
lead  tlie  court  to  fiavor  a  ohaage  of  venue,  in  order  to  remedy  that 
inconvenieuoe,  if  it  can  be  dooe  without  liardsbip  or  injo&tioe  to 
the  defeadafnts. 

If  tike  trial  could  have  been  bad  this  spring  at  Cobourg,  provided 
the  plaintiff  had  laid  the  venue  there,  I  should,  1  think,  have  left 
him  to  take  the  consequence  of  havtag,  to  suit  bix  own  purposes 
merely,  taken  the  case  uaneoesaarily  from  that  oooiity,  where  it 
should  more  naturally  have  been  tried.  But  the  same  reason 
which  has  prevented  the  cause  being  now  tried  at  Whitby,  would 
equally  have  prevented  its  being  tried  at  any  place  nearer  or  more 
convenient  than  at  Toronto. 

The  defendants,  while  the  case  has  been  pending,  do  not  appear 
to  have  moved  on  special  grounds  to  have  the  veaue  changed  to 
Northumberland ;  and  so  &r  they  seem  to  have  acquiesced  in  the 
cause  having  been  taken  to  a  county  in  whioh  the  characters  of 
the  plaintiff  and  of  the  witnesses  are  probably  no  better  known 
than  in  Toronto. 

I  can  only,  therefore,  consider  the  disadrantages  arising  from 
increasing  expense ;  and  as  the  plaintiff  asks  for  the  change  in 
order  to  e«;peaite  the  trial,  I  think  it  reasonable  to  make  it  a  con- 
dition that  he  shall  pay  to  the  defendants  or  their  attonwy,  in  any 
event  of  the  eause,  any  extra  expense,  as  well  of  witnesses  aa 
otherwise,  to  which  the  defendants  may  be  sulgeotod  by  thoofaac^ 
of  the  venue. 

As  to  the  difficulty  the  defendants  m^  have  in  proonriDg  the 
attendance  of  the  witness  XUms,  spoken  of  in  tbe  affidavit,  it  is  one 
which  is  at  present  only  apprehended,  and  it  may  not  occur.  If 
it  should  occur,  it  will  always  be  in  the  power  of  tbe  defendants 
to  apply  to  bave  the  trial  put  off!  Order  granted. 

CHANCEUY. 


(1t»port6d  by  TnoxAS  Hodqixs,  Ssq.,  LL.B.,  BarrUter-at>Uw.) 

OmarroRD  y.  MoDovaoh. 

A  settlor  AM  •  UU  to  mt  aftld*  •  Mttltneat  «o  bis  wtt*  and  Wr  ^dra,  aHn^iof; 
fraud  hjr  tbn  TrufttMs,  in  indaclBie  him  to  iu»lu  tk«i  iwtUMii^ni.  The  wlfo  died 
leatrin;;  no  children  by  hlin,  but  leavlug  childrf>n  hy  a  f  •rni«>r  hiubniid.  TIm 
allegiia.11111  of  the  bflt  'Allied,  and  it  wm  aaenrtftufty  dfannlMHl.  but  It  was 

AUrf,  that  ifaiaaettlfmekt  only  TMtrd  a  life^etate  lo  the  TnwtMi,  «iid 

StmbUf  that  the  letUor  onild  deAAt  the  wttlemaot  bj  a  iale. 

(2Rth  AprlL  1S&9.) 

This  was  a  bill  by  one  J<An  Cmfford,  against  William  Patrick 
McDonagh  and  Daniel  Cassidy,  as  Trustees  under  a  settlement,  and 
also  against  James  Mnlnry,  William  Murphy,  and  Mary  his  wife,  as 
cftltiit  qve  tru8t9  under  the  settlement.  Tbe  bill  stated  that  plain- 
tiff being  seized  in  fee  of  certain  lands,  was  denrous  of  making  pro- 
vision by  will  ontof  the  same,  fbr  Anne  Craffbrd  his  then  wife,  (since 
deceased,)  in  the  event  of  her  surviving  him.  That  denfendaiits 
McDonagh  and  Cassidy.  being  great  friends  of  his  said  wife,  per- 
suaded him  that  it  would  be  more  advantageous  for  him  and  his 
said  wife,  If  he  were  to  make  the  proviiiion  by  deed  rather  than  by 
will,  and  to  convey  said  lands  to  them  in  tru?>i  fnr  plaintiff  for  life, 
and  after  his  death,  If  he  should  survive  the  wife,  then  in  truist 
for  his  said  wife,  her  heirs  and  assigns.  That  plaintiff  being 
Illiterate,  and  relying  upon  the  pretended  kind  intentions  of  said 
defendants,  did  so  convey  to  them  upon  said  trusts,  and  that  tbe 
conveyance  was  prepared  by  a  solicitor.  That  Lis  Intention  was 
to  aetfle  eaifl  lands  upon  his  said  wife,  only  in  the  event  of  her 
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BurTtviog  bim.  That  be  bad  no  professional  asstetance,  taTe  tbat 
of  the  solicitor  who  was  instmcted  by  the  Tmsteea.  That  hia  said 
wife  died  on  or  about  the  29th  September,  1864,  bearing  no  ohildren 
by  plaintiff;  but  leading  the  defendants  Jamea  Malory  and  Mary, 
now  the  wife  of  the  defendant  William  Murphy,  her  children  by  a 
former  husband,  her  oo-heirs  hersurviTing — the  ^  aid  James  and 
Mary  being  infants,  under  the  age  of  21  years.  That  he  has  ten- 
dered  conTeyanoes  of  faid  land  to  said  Trustees,  but  that  they 
decline  to  execute  the  same.  Prays  that  the  deed  may  be  correct- 
ed,  and  that  the  Trunteea  be  decreed  to  convey. 

The  defendant  McDonagh  answered,  that  the  deed  was  executed 
by  the  plaintiff  of  his  own  free  will,  without  persuasion  on  his 
part.  He  denies  advising  plaintiff,  or  giv'og  inatrnotions  to  the 
solicitor,  as  set  out  in  the  bill,  and  stales  that  he  consented  to  act 
at  the  request  of  the  plaintiff,  and  went  with  him  to  the  solicitor's 
offioe,  where  the  deed  was  read  over  to  the  plaintiff,  and  he  ex- 
pressed himself  satiafied  with  it,  and  it  was  thereupon  executed. 
Submits  that  the  trust  deed  only  conveys  a  life  estate  to  the  Trus- 
tees, tbat  they  cannot  convey  in  fee ;  admits  the  tender  of  a  deed, 
but  the  eatuit  que  truttt  were  unwilling  that  the  Trustees  should 
convey.  He  then  submits  to  act  as  the  Court  should  direct,  and 
asks  his  costs. 

The  cause  having  being  put  in  issue,  evidence  was  gone  into, 
but  the  plaintiff  failed  as  to  the  fraud,  and  hia  own  ignorance  or 
illiterateness,  in  executing  the  deed. 

Barret,  for  the  plaintiff. 

Roaf^  for  the  defendants,  the  trustees  and  infant  children  of 
Mrs.  Crafford. 

Thb  Ciiaiicb]:.lob. — This  is  a  bill  to  have  a  settlement  on  the 
plaintiff's  esUte,  set  aside.  The  bill  states  that  being  advanced 
in  life,  the  plaintiff  was  induced  by  his  Trustees  thus  to  settle  his 
estate,  so  as  to  provide  for  his  wife ;  that  being  of  a  weak  mind, 
and  having  no  professional  man  to  advise  him,  he  did  not  understand 
the  effect  of  the  settlement ;  and  that  his  estate  is  not  settled  as 
be  intended.  The  evidence  does  not  quite  establish  this.  The 
plaintiff  seems  to  be  somewhat  competent  to  manage  his  farm,  and 
although  he  appears  a  man  of  no  great  aptitude  to  understand,  I 
think  if  this  doed  were  read  over  to  bim,  he  would  understand  it 
In  regard  to  the  Trustees,  the  bill  fails  entirely.  There  is  not  the 
slightest  evidence  that  they  gave  any  instructions,  or  interfered  in 
any  way.  The  instructions,  it  is  stated,  were  given  by  the 
plaintiff  himself;  or,  perhaps,  if  I  might  be  allowed  to  speculate, 
by  his  wife.  One  of  the  Trustees  who  has  answered,  has  stated 
what  he  knew  of  the  transactions,  in  a  clear  and  satisfactory  man- 
ner, and  his  answer  appears  to  be  that  of  an  honest  and  straight- 
forward man;  and  as  against  him,  the  bill  fails  entirely.  The 
bill  sutes  that  the  provision  was  for  the  wife  alone ;  and  if  that 
be  so,  the  deed  appears  to  be  tfgainst  the  intention  of  the  settlor. 
But  it  appears  that  the  plaintiff  had,  at  the  date  of  this  deed.  pro- 
Tided  for  his  wife  by  will ;  and  we  must  infer,  that  this  settlement 
was  to  make  other  provision  for  her.  In  the  will  he  had  given  his 
property  to  his  wife  in  fee,  if  she  survived  him ;  and  the  deed  was 
in  the  same  terms,  and  further  provided,  tbat  in  the  event  of  Mrs. 
Crafford  not  surviving  him,  then  to  her  heirs.  I  have  no  doubt 
but  that  the  plaintiff  meant  thus  to  provide  for  his  wife  and  her 
heirs,  and  to  have  barred  his  own  relatives ;  for  it  appears,  there 
bad  been  a  quarrel  between  the  plaintiff's  relations  and  his  wife, 
and  that  the  plaintiff  joined  in  taking  her  side — she  having  been 
arrested,  through  their  instrumentality,  for  his  supposed  murder; 
and  it  is  only  natural,  that  being  thus  annoyed  by  his  own  rela- 
tives, he  should  seek  to  provide  for  his  wife  and  her  heirs,  to  their 
exclusion.  There  is,  however,  an  entire  absence  of  wrong  influence ; 
but  the  plaintiff  can,  if  he  pleases,  defeat  the  settlement  by  a  sale, 
as  the  estate  is  only  a  life  interest.  The  BUI  should,  I  think,  be 
dismissed  with  costs. 

Spbaggb,  Y.  C. — It  appears  to  me,  that  the  intention  of  the  hus- 
band was  to  provide  for  his  wife,  in  the  event  uf  her  surviving- 
him,  and  if  she  did  not,  then  to  heirs.  Having  no  children  them- 
selves, the  effect  of  the  deed  is,  that  the  property  should  go  to  the 
wifu's  children  by  her  former  husband,  or  to  whom  siie  should 
appoint.  It  is  unfortunate  that  bath  the  conveyancer  who  drew 
the  deed  and  the  wife,  are  dead.  Both,  if  living,  might  have  shown 
the  true  intentions  of  the  parties ;  that  there  had  been  no  mistake. 

Per  Curiam.    Bill  dismissed  with  oostr. 


COUNTY    COURTS. 


In  tho  County  Oonrt  of  the  Gbnnty  of  Uneola,  befora  His  lloaor  Jodgv  CAxrasu. 


CnXMDBBS  ▼.    MODBttWELI.,    SHERIFF  OF  PiBlH. 

In  this  case  an  application  in  Chambers  was  made  for  a  sum- 
mons to  stay  all  proceedings,  and  that  the  plaintiff  should  bear 
and  pay  his  own  costn  incurred  or  to  bo  incurred  on  the  following 
statement  of  facts  appearing  by  defendant's  affidavit,  sworn  on 
the  6th  of  July,  vix..  That  a  writ  of  /.  /a.  out  of  the  Court  of 
Common  Pleas,  Toronto,  against  one  U.  C.  L.>  dated  28th  March, 
1859,  and  received  81st  March,  and  notice  on  said  writ,  he,  defen- 
dant was  directed  to  levy  £40  8s.  4d.  debt*  £4  8s.  lid.  Uxed 
costs,  with  interest  from  26th  March,  and  SOs.  for  writ,  with 
sheriff's  fees,  &c.,  and  incidental  expenses.  That  the  defendant 
made  £40  Ss.  4d.  £4  8s.  Ud. ;  lis.  6d.  for  interest  on  boUi, 
from  26th  March  up  to  14th  June,  1859,  and  808.  for  writ,  i&, 
amounting  to  £46  18s.  9d.  That  on  the  14th  June  he  transmitted 
writ  and  return  to  M.  &  C.  by  mail,  indorsed  sadefied,  and  money 
made  to  the  amount  of  $187  75,  and  authorised  them  to  draw  lor 
that  amount.  That  on  the  2l8t  of  June,  he  received  from  M  &  C. 
a  letter,  advising  him  that  they  had  drawn  on  the  18th  for  $188  40, 
adding  to  the  amount  of  the  return  for  four  days'  extra  interest 
and  one  quarter  per  cent,  for  bank  charges. 

BXTBAOT  OF  LETTBR. 

Damages £40    8    4 

Interest  f^m  26th  March,  1859,  to  18th  June      Oil     2 

Costs 4    8  11 

Interest 0    1     S 

Writ  and  certiBcate •....       1  10    0 

$187  93 

Add  }- per  cent 00  47 

$188  40 
We  have  been  obliged  to  charge  you  the  bank  agency,  as  the 
money  is  payable  at  Toronto,  and  if  you  pud  it  there  we  could 
get  it  without  expense. 

That  he,  defendant,  on  21st  June,  replied  in  substance  *<  that 
be  had  received  the  letter  of  advice  of  draft  for  $188  40,  and 
regretted  that  they  had  drawn  for  more  than  he  advised — he  can- 
not accept — ^nor  will  pay  more  than  received — the  difference  is  in 
the  interest  and  bank  charges — ^he  made  the  interest  up  to  the 
date  of  the  return — ^the  writ  was  returnable  in  Toronto,  but  had 
he  sent  tho  money  to  the  clerk  it  would  likely  cost  yon  more  than 
the  bank.'* 

That  on  the  draft  being  presented  afterwards  by  the  agent  of 
the  bank,  he  tendered  $187  75,  but  he  declined  accepting,  and  be, 
defendant,  refused  to  accept  the  draft  for  $188  40. 

That  be  was  not  directed  by  the  writ  or  endorsement,  nor  jus- 
tified in  making  bank  charges  out  of  the  goods  of  the  said  L. 

That  on  the  27th  June,  he  was  served  with  copy  of  a  writ,  and 
caused  his  solicitors  to  write  M.  &  C,  making  a  proposition  for 
the  settlement  of  the  question  whether  or  not  he  should  properly 
pay  the  quarter  per  cent,  or  bank  charges ;  and  on  the  2nd  of 
July,  a  letter  was  received  by  his  solicitors  from  M.  &  C,  declin- 
ing to  accede  thereto,  of  which  he  was  advised  on  the  4th  July, 
and  the  application  intended  to  be  made  was  delayed  until  the 
reply  should  be  received.  That  he,  defendant,  has  been  always 
ready  and  willing  to  pay  the  sum  collected,  and  has  never  refused 
payment,  nor  was  tbe  same  over  demanded  of  him,  but  tiie  plain- 
tiff seeks  to  recover  the  $188  40. 

It  further  appeared  by  affidavit,  that  on  the  11th  July,  the  sum 
of  $187  75  was  paid  to  one  of  the  firm  of  M.  &  C,  and  a  receipt 
in  full  demanded  and  refused,  and  one  on  account  offered,  and  that 
it  was  requested  that  the  suit  should  be  discontinued ;  which  was 
refused,  unless  a  sum  to  cover  the  costs  were  paid. 

Tbe  particulars  on  the  writ  are  as  follows: — **  $188  40,  being 
money  collected  by  the  defendant  as  sheriff  of  the  county  of  Perth, 
to  and  for  the  plaintiff." 

On  the  return  of  the  summons,  Mr.  Miller  for  the  plaintiff  filed 
his  affidavit  of  the  facts  more  at  length  than  necessary,  as  he  had 
not  probably  seen  the  defendant's  affidavit.  No  new  features  of 
importance  appeared,  and  notbing  to  TRry  the  defendant's  afildavit 
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The  execation  produced  appeared  to  have  issued  from  the  office 
of  the  Deputy  Clerk  at  Niagara. 

Mr,  Miller  conteuded,  l8t,  That  it  was  the  strict  duty  of  the 
eheriff,  in  all  cases,  to  pay  the  money  levied  upon  an  execution 
into  the  office  of  the  oleilc  of  the  court,  according  to  the  command 
of  the  process  itself,  **  and  have  those  monies  before,"  &c. ;  and 
it  was  his  duty  to  return  the  writ  to  the  office  from  whence  it 
issued ;  or  the  sheriff  may  cause  the  money  to  be  paid  to  the  plain- 
tiff's  attorney. 

2Dd,  That  the  sheriff  should  compute  interest  up  to  the  time  he 
could  probably  have  the  money  paid  over  either  to  the  clerk  or 
plaintiff's  attorney  at  a  distance. 

8rd,  That  the  charge  for  remitting  the  money  and  the  addi- 
tional interest  may  be  considered  incidental  expenses,  and  levied 
of  a  defendant 

4th,  That  no  demand  of  money  before  suit  is  necessary,  but  if 
a  demand  of  the  money  before  this  suit  were  necessary,  the  plain- 
tiff did  demand  the  money  through  the  bank  agent,  and  it  was 
refused. 

A  difference  of  computation  of  interest  may  be  found  on  the  80 
days,  from  the  2($th  March  to  the  14th  June,  of  a  few  pence, 
against  the  sheriff,  which  the  plaintiff's  counsel  declared  did  not 
form  any  part  of  the  foundation  of  this  suit. 

He  knew  of  no  case  in  which  his  propositions  had  been  decided 
upon ;  and  the  one  of  Gladttone  et  al  v.  French  el  al,  in  tho  Com- 
mon Pleas,  in  Hilary  Term,  was  confined  to  the  claim  of  per 
eentage  by  the  clerk  of  the  court  on  a  sum  of  money  paid  in  by  a 
sheriff,  under  a  writ  of  execution. 

Mr,  Maedonald^  in  support  of  the  application,  contended  that  a 
sheriff  cannot  levy  of  the  defendant's  property  any  sum  whatever 
for  transmission  of  the  proceeds,  nor  any  interest  beyond  the  day 
be  receives  it.  That  he  is  not  authorised  to  pay  money  into  court, 
and  that  the  case  alluded  to  in  the  Common  Pleas,  Hilary  Term, 
does  directly  decide  that  point  also ;  and  in  that  case  the  Chief 
Justice  referred  to  the  decision  in  Shuter  v.  Leonard^  8  U.  C.  Kep. 
O.  S.  page  814,  to  support  his  dictum. 

He  cited  cases  8  B.  &  Adol.  696 ;  7  M.  &  W.  418 ;  and  1  East 
839  (Butler  v.  Butler). 

In  the  latter  case  the  Court  refused  an  application  on  the  part 
of  a  sheriff  to  pay  money  into  court 

Cak PBiibL,  Co.  J. — In  this  case,  I  am  pleased  to  hoar  the  plain- 
tiff's counsel  declare  that  the  error  in  computation  by  the  sheriff 
of  a  few  pence  for  interest  could  not  haye  justified  this  action, 
and  therefore  I  need  not  make  any  remark  further  as  to  the  proper 
proceeding  in  a  ease  where  such  computation  may  be  manifestly 
erroneous,  and  the  sheriff  notwithstanding  has  returned  execution 
satisfied  in  full,  and  insists  upon  such  return. 

It  is  asserted  by  counsel  that  no  express  decision  has  settled  the 
duty  of  the  sheriff  upon  the  receipt  of  monies  under  an  execution, 
and  it  would  be  strange  if  the  point  has  not  been  raised  long  be- 
fore this  date,  as  it  would  be  a  matter  of  much  convenience  and 
advantage  to  practitioners  of  the  law  and  suitors,  if  the  duty  of 
the  sheriff  required  him  to  transmit  the  money  either  to  the  prin- 
cipal office  or  to  the  office  from  whence  the  process  issued,  or  to 
the  attorney,  with  interest  up  to  the  time  of  being  received  by  the 
Utter,  and  a  great  inconvenience  and  expense  to  the  sheriff.  The 
principles  of  justice  and  equity  and  common  sense  have  probably 
been  too  plain  to  justify  much  litigation  on  the  points.  I  am 
forcibly  impressed  with  the  Tiew  that  to  such  onuses  we  may  attri- 
bute the  absence  of  many  reported  formal  decisions. 

By  an  execution  the  sheriff  is  directed  to  innke  the  debts,  costs 
and  interest,  besides  the  expense  of  the  proce^fs  and  his  own  fees, 
which  are  regulated  by  a  tariff  or  by  statute;  and  although  he  is 
commanded  by  the  form  of  that  process  to  **haTe  those  monies 
before,"  &c.,  it  cannot  be  supposed  that  the  officer  of  the  court  is 
to  be  the  receiver  and  disburser  of  monies  for  suitors.  The  case 
of  Shuter  et  al  v.  Leonard^  8  Q.  B.  Bep.  0.  S.  814,  I  think  is  in 
poiut,  and  does  clearly  decide  that  the  payment  of  money  into 
court  upon  an  execution,  in  ordinary  ca-es,  is  not  the  proper 
course  to  be  pursued,  and  in  that  case  the  learned  Chief  Justice 
reviewed  many  cases  applicable,  some  of  which  may  be  looked 
upon  as  justifying  the  sheriff  in  that  course.  The  Chief  remarks, 
'*  that  the  invariable  usage  is  to  pay  the  money  to  the  party,  and 


for  this  trouble  and  the  responsibility  of  its  custody,  the  sheriff  is 
allowed  in  poundage." 

It  may  be  remarked  also,  that  since  the. decision  of  the  above 
case  yaiious  changes  in  practice  have  been  made  in  the  province, 
and  amongst  them  the  provision  that  writs  of  execution  may  issue 
from  the  office  of  a  deputy,  and  that  the  sheriff  shall  file  his  writ 
and  return  in  the  office  from  which  the  writ  was  sued  out— See 
Rules  101  and  108.  In  this  case  the  execution  was  issued  from 
the  office  at  Niagara,  and  the  plaintiff  insisted  that  the  chief  officer 
at  Toronto  is  the  proper  receiver  of  the  proceeds.  8ucb  a  prac- 
tice as  to  either  offices  would  be  exceedingly  inconvenient  to 
suitors,  as  well  as  sheriffs,  in  tiie  remote  parts  of  the  province ; 
and  I  will  be  guided  by  the  case  cited  in  favor  of  **  invariable 
usage,"  as  being  more  consistent  with  common  sense. 

The  dictum  of  Chief  Jus« ice  Drsper  is  also  an  indirect  decision 
of  the  same  point  I  therefore  in  this  case  decide  that  it  was  not 
the  sheriff's  duty  to  pay  the  money  levied  into  the  principal  office 
at  Toronto,  nor  into  that  of  the  deputy,  and  that  such  payment 
would  not  relicTO  him  of  liability  to  the  plaintiff. 

I  refer  also  to  the  case  cited  on  the  part  of  the  sheriff,  1  East  889. 

On  the  second  and  third  points  raised,  and  which  in  reality  are 
the  foundation  of  this  suit,  I  do  not  hear  of  any  decided  case ;  but 
as  to  the  second  one,  it  would  clearly  be  extortion  on  the  part  of 
the  sheriff  to  compel  a  defendant  to  pay  interest  beyond  the  date 
of  satisfying  the  execution,  for  any  portion  of  time,  and  it  would 
be  quite  as  unjust  t3  seek  the  interest  from  the  sheriff  after  tho 
time  he  communicated  to  the  party  entitled  to  receive  it  that  he 
had  it  ready  to  pay  oyer.  Tlie  interest  accrues  either  upon  an 
express  contract  to  pay,  or  an  implied  one  that  the  money  has 
been  used  or  withheld  improperly  by  the  holder ;  but  w^ere  a 
sheriff  promptly  reports  he  has  the  money  ready,  and  nothing  is 
shown  to  prove  that  he  used  it  in  the  mean  time,  it  would  be  a 
great  hardship  to  make  him  liable  on  an  implied  contract,  as  if  he 
bad  used  or  invested,  or  refused  to  pay  the  amount,  and  this  even 
if  it  should  be  his  doty  to  cause  the  amount  to  be  placed  in  the 
hands  of  the  plaintiff's  attorney,  as  to  which  reasonable  time 
should  be  given.  In  this  case  the  sheriff,  living  at  Stratford,  re- 
ported to  the  attorney,  at  St  Catherines,  the  money  ready,  on 
the  s%me  day  he  receiyed  it,  and  the  plaintiff,  on  getting  informa- 
tion four  days  after,  added  these  four  days*  interest,  and  seeks  to 
compel  the  sheriff  to  pay  it.  I  am  of  opinion  the  sheriff  is  not 
liable,  and  is  justified  in  haying  refused  to  pay  a  draft  or  sum 
including  that  interest 

On  the  third  point,  which  is  of  more  importance  to  sheriffs  and 
suitors,  my  opinion  is  the  defendant  was  not  liable  to  the  bank 
charges  upon  the  draft  for  the  money,  no  more  than  he  would  be 
liable  to  the  expense  of  postage  on  it — nor  of  an  agent  who  might 
come  for  it,  nor  of  an  express  man.  He  could  not  levy  any  such 
sum  of  a  defendant's  property,  and  upon  a  large  execution  the 
sum  would  be  very  considerable.  In  the  case  hereinbefore  cited 
of  Oladttone  et  al  «.  IVeneh  et  al,  the  sheriff  took  the  expense  of 
remitting  the  money,  but  as  the  point  was  not  in  any  mauLer  in- 
volved in  the  question  before  the  Court  then,  no  allusion  is  made 
to  its  correctness  or  otherwise.  I  therefore  am  not  awaie  of  any 
decision,  direct  or  indirect,  on  the  point. 

The  poundage  allowed  to  the  sheriff  could  not  haye  been  esta- 
blished with  any  yiew  to  such  a  charge  ;  and  the  varying  rates  of 
charge  for  trunsmission,  accordirg  to  the  channel  selected  or 
necessary,  would  leave  the  sheriff  exposed  to  risk  or  loss,  besides 
the  var\ing  sums  to  disburse. 

It  is  contrary  to  common  sense  and  cf)mmon  justice  that  the 
sheriff  should  be  compelled  to  pay  the  plaintiff  or  his  attorney  iu 
whttever  part  of  the  province  he  may  reside.  Under  such  a  view 
of  the  law,  the  sheriff  ot  Lambton,  upon  a  writ  of  execution 
received  from  Cornwall,  would  be  ot)iiged  to  p^y  the  plaintiff  nr 
his  attorney  there,  or  be  liable  to  an  action  iu  every  case,  and  iu 
the  absence  of  bank  agencies  would  have  some  trouble  in  remit- 
ting, and  in  all  cases  would  bo  liable  for  the  safe  conveyance  of 
the  money. 

In  the  case  of  an  attorney  receiving  money  for  a  client,  I  think 
his  duty  is  at  once  to  infoini  him  the  money  is  ready,  and  that  bo 
may  draw  for  that  amount,  or  it  will  be  remitted  as  may  he 
directed,  or  he  will  pay  the  amount  on  demand.  A  compliance  on 
his  part  would  be  a  due  fulfilmeiU  of  every  oblipatiou,  legal  or 
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monl ;  and  in  tlM  cue  of  the  sheriff,  I  think  he  is  not  required  to 
do  more,  and  bear  the  expense  and  risk  of  transniieHCMi. 

When  therefore  in  this  case  a  bank  draft  was  presented  to  him 
for  a  larger  sum,  and  covering  the  expense  of  remitting,  1  think 
he  was  right  in  xeAuiiig;  and  in  offering  the  $187  76,  being  the 
Botnal  amoaat  in  hand,  he  did  all  that  eonld  be  required  of  him. 
lie  ittfltnieted  the  plaintiff's  attorney  to  draw  for  that  sum ;  they 
adopted  tJke  mitde  of  reoeiiring  payment,  bnt  added  a  sum  which 
the  sheriff  had  not  really  receiTed. 

The  case  of  Slai^r  e.  Hamea,  7  M.  Il  W.  41S,  was  cited  to  sboir 
that  a  sheriff  cannot  miUce  charges  for  incidental  expenses  not 
prorided  for  by  statute  or  tsriff  of  fees. 

On  tlM  fourth  point,  as  to  a  demsnd  of  the  money,  it  is  strict 
law  that  a  demand  is  not  necessary  before  snit,  inasmuch  as  the 
sheriff  has  reoeiTed  tlie  money  for  the  plaintiff's  use,  and  shonld 
offer  it,  or  iaform  him  that  he  has  it  ready. 

See  8  Csmp.  N.  P.  C.  ZAl ;  8  U.  C.  <).  B.  Rep.  0.  8.  page  814. 
Mr.  Tidd  thinks  a  demand  necessary  <9th  Ed.  1019) ;  but  1  think, 
in  the  absence  of  a  reasonable  demand,  the  Coarts  wonki  on  an 
applicatioa  invariably  stay  the  proceedings  of  a  plaintiff  without 
costs ;  and  in  this  case,  where  thedetaidant  admitted  the  amount, 
suggested  the  mode  of  payment  which  wss  adopted,  and  on  pre- 
sentation of  the  order  wot  rutdy  to  pay  all  kt  had  rtcewtd^  it  is 
one  peculiarly  demanding  the  interference  of  the  judge  to  relieve 
the  public  officer.  Bee  Jtfferiet  e.  Shtppard^  8  B.  Jt  Alderson  (nut 
B.  ft  Adol.  as  cited  in  argument),  696. 

If  the  action  had  been  merely  for  4d.  erroneous  nnder-compn- 
tation,  or  for  lid.  including  that  error,  and  the  four  clays'  addi- 
tional interest  demanded,  I  would  term  it  an  abase  of  the  process 
of  the  Court ;  but  on  the  third  point  there  is  an  important  prin- 
ciple involved,  and  seems  the  main  groand  of  this  soit. 

The  defendant,  I  think,  in  entiQed  to  an  order  as  asked  to  stay 
all  further  proceedings,  and  that  plaintiff  bear  and  pay  his  own 
costs  incnrred  in  this  action. 

Order  to  issne  accordingly. 

GENERAL    CORRESPONDENCE. 

^-^-^-^— ^-^^-^■^-~*^— '^-^~^— ^~—^^— ^^— ^— ^^^-^^^^^— ^■^-^— ^— ^— —       » 

To  the  Editors  of  the  Law  JoumaL 
QsNTUVBN, — ^The  amount  of  school  monej  apportioned  by 
the  Chief  Superintendent  of  Education  under  the  85th  section 
of  the  Common  School  Act  of  1850,  to  a  Connty  is,  say  $4,000, 
divided  by  such  apportionment  among  the  Townships  of  such 
County  as  {bllow8«  via  :•— • 

In  Township  of  A $1500 

"  "        B ,      700 

'  ••        C .^ 900 

"  *•        D 200 

"  «*        E 700 

now  in  what  manner  should  the  County  Council,  under  the 
27th  section,  prooeed  to  levy  an  equal  amoant  from  the  several 
Townships ;  shoaM  it  be  by  a  ratable  assessment  upon  the 
whole  of  the  property  assessed  upon  the  Assessment  Bolls  of 
the  County,  (exclusive  of  towns  and  villages)  of,  say  a  eent 
in  the  pound,  or  should  it  be  by  special  assessment  upon  each 
Township  of  a  sum  equal  to  the  sum  apportioned  to  suoh 
Township  by  the  Chief  Superintendent? 

An  answer  through  the  next  journal  would  very  much 
oblige  your  obedient  servant. 

A. 
June  20th,  1859. 


[The  School  Act  (13  &  14  Vic,  ch.  43,  sec.  27,  No.  1,)  re- 
quires the  County  Council  to  levy  up<m  the  Townships  of 
|heir  County,  an  amount  equal  to  the  grant  apportioned  to  the 


Townships  by  the  Chief  Saperintendent ;  and  this  grant  is 
apportioned  to  each  Township  by  the  Chief  Superintendent 
(sec.  ^5,  No.  1,)  according  to  population,  or  some  other  equi(- 
abU  ratio.  It  is  also  provided  (see.  40)  that  in  ease  of  a  de'* 
ficiency  in  this  school  assessment,  the  Chief  Superintendent 
may  deduct  from  the  next  year's  grant,  an  amount  equal  to 
the  deficiency.  As  population  is  not  the  ratio  for  levying  tba 
rate,  bnt  property ;  and  as  some  townships,  from  being  longer 
settled,  or  other  causes,  have  more  assessable  property  than 
others,  which  may  have  about  the  same  population,  and  in 
view  of  the  penalty,  it  is  ct«ar  we  think  that  a  special  rate 
should  be  levied  on  each  Township,  so  as  to  obtain  an  assess- 
ment equal  to  the  grant  apportioned  to  such  Township  by  tlio 
Chief  Saperinieiident. — £ds.  L.  J.] 


To  the  Editors  of  the  Law  JoumaL 

GxNTLSMEN  t — I  should  fwl  muoh  obliged  for  your  opiftioa 
OD  the  following  question : 

Is  it  competent  for  a  Law  Student  to  hold  the  agency  of  an 
Insurance  CompaBy  (Ufis  or  fire),  suoh  ageoey  m  no  way  in- 
terfering with  the  regular  time  or  «dttties  of  his  oAoe  ?  Can 
he  answer  the  question,  ^'Have  yon  been  engaged  in  any  other 
employment,  4bc."  in  the  negative :  if  not,  and  seeing  It  in 
no  way  iftterforad  with  htsdutiesi,  eould  il;  or  would  h  ba  poa- 
stble  for  him  to  be  rejected  on  tha  ground  of  baviag  hM 
such  agency? 

Please  anavi»r«  and  obUge  youri^ 

A  Liw^  Studikt. 


[We  have  more  than  once,  be£oce  now;  heard  ^uestiQas 
adted  somawhat  similar  to  the  abams,  but  we  are  not  prupaned 
to  give  any  decided  opinion  on  t^e  point,  as  to  whether  it 
oould  or  would  be  possible  for  a  student  to  be  rqjeoted  lor  having 
held  the  office  meBtionad.  We  imdine  to  tkiakAhatiheot^eet 
of  the  question  is  to  ascertain  if  the  student  has  held  any  ofBce 
or  situation,  or  been  engaged  in  any  employment  incompatible 
with  his  position  as  a  student  of  law,  or  wbioh  might  be  con 
eidered  derogatory  to  the  profession  he  was  aspiring  to  enter 

Acting  as  agent  for  an  Insunmoe  Company,  with  the  con- 
sent of  the  attorney  to  whom  he  was  artided,  would  not,  we 
should  suppose,  be  •considered  in  itaelf  a  ground  for  rc^ttog 
a  student. — Ens.  L.  J.] 

'    ■  ■      ■  \  ■■■■'■  I      =5g? 

MONTHLY     REPERTORY, 


COMMON  LAW. 


EX.C. 


Fox  V.  Hill. 


Gaming — Defence  to  aeiion  on  a  Morigaffe  deed  that  part  of  the 
eonnderation  vHit  numejf  won  of  the  d^endant  by  betting  on  horee 
raeee-^Direetion  to  Jury-^**  Underetauding"--''*  Agreement." 

In  an  action  of  Covenant  the  defeodant  pleaded  that  the  plaintiff 
had  won  money  of  the  defendant  by  betting  on  horse  races ;  that 
the  deed  was  a  Mortgage  within  9  Anne  eh.  14,  and  6  &6  Wm.  IV., 
oh.  41  and  that  tlie  money  won  was  part  of  the  consideration. 

It  appeared  at  the  trial  that  defendant  had  been  a  loser  in  bet- 
ting on  the  Derby,  and  had  lost  money  to  the  plaintiff,  who  within 
a  few  days  after  the  race  advanced  the  defendant  £2,000 ;  that  the 
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deed  wua  then  executed,  and  thatfiabseqiiently  on  Uie  settling  day, 
the  defendant  paid  the  plaintiff  the  money,  he,  the  defendant  had 
lo9L  The  defendant  stated  in  his  evidence  that  the  plaintiff 
agreed  to  advance  the  money  on  condition  that  he  paid  the  plain- 
tiff hit  account.  The  plaintiff  in  giving  his  evidence  stated  that 
there  was  no  condition  or  agreement  of  any  kind  that  he  was  to 
receive  back  any  money ;  but  said  that  he  assumed  the  defendant 
would  pay  him  on  the  settling  day  as  all  others  to  whom  he  had 
lost ;  and  that  when  he  agreed  to  lend  the  money  he  assumed  that  it 
was  to  pay  his  debts  on  the  settling  day. 

The  jury  were  directed  that  if  the  money  advanced  in  pursuance  ^ 
of  a  stipulation  or  agreement  that  out  of  it  the  plaintiff  should  be 
paid  money  won  of  the  defendant  by  betting,  that  would  be  mere 
colourable  evasion  of  the  statute  and  they  should  find  for  the  de- 
fendant, but  that  if  there  was  no  such  agreement  or  stipulation, 
but  the  plaintiff  advanced  the  money  absolutely  for  the  defendant 
as  the  lawftil  owner  to  dispose  of  it  as  he  pleased,  and  the  deed 
was  given  to  secure  that  loan,  then  the  deed  was  valid,  although  the 
plaintiff  expected  to  be  paid  out  of  the  money  so  lent.  Upon  ob- 
jection on  the  part  of  the  defendant  that  this  direction  was  calcu- 
lated to  mtfllead  the  jury  to  suppose  that  the  deed  was  Talid  unless 
there  was  some  binding  agreement ;  and  that  they  ought  to  have 
been  told  that  the  **  intention  and  understanding"  between  the 
parties  was  that  the  plaintiff  should  be  paid  out  of  the  loan,  the 
deed  was  illegal. 

The  jury  found  for  the  plaintiff. 

Jleid,  that  the  direction  was  right. 


expenses,  which  you  may  sustain  by  reason  of  such  payment  and 
the  trying  of  the  action.'*  The  plaintiff  paid  the  bill,  sned  H.,  lost 
the  action  and  paid  H.'s  costs ;  but  his  own  codts  were  not  paid, 
nor  was  any  bill  delivered  by  his  attorney. 

Jleldt  that  the  plaintiff  might  recover  the  costs  which  he  was 
liable  to  pay  to  his  own  attorney  in  the  notion  against  H.,and  that 
the  defendant  was  primarily  liabto  to  pay  such  costs,  and  not  by 
way  of  indemnity. 


EX.C.  Feb.  8. 

Paul  (P.  0.  or  StooKBT's  SoMERSsTsniRB  Bamkino  Co.) 

▼.  JOCL. 
Bill  of  Exchange — Notice  of  dishonor. 

The  holder  of  a  bill  of  exchange,  <>n  the  day  after  it  became  due, 
called  at  the  office  of  J,  the  drawer,  and  on  being  told  that  he  was  en- 
gaged, wrote  on  a  scrap  of  paper,  and  sent  in  to  him  the  following 
notice : — *<  B's  acceptance  to  J,  £500  due  12th  January  is  unpaid ; 
payment  to  B.  &  Co.,  is  requested  before  4  o'clock."  The  Clerk 
who  took  hi  the  notice  said  **  it  should  be  attended  to." 

Ifeidf  affirming  the  judgment  of  the  Exchequer,  a  sufficient  notice 
of  dishonor. 


Q.  B.    Dbav  and  Chaptbb  of  Bristol  t.  Joms  zt  al  Eni. 
Landlord  4Md  Tenant — Covenant  to  repair — Condition  precedent 

In  a  lease  for  lives  of  a  manor  and  demesnes  the  lessee  cove- 
nnnted  to  repair  and  keep  the  premises  in  all  needful  and  necessary 
reparattone  having  or  taking  in  and  upon  the  demised  premises, 
competent  and  sufficient  housebote  for  the  doing  thereof  without 
committing  waste. 

Held,  that  the  ooTonant  was  an  absolute,  and  not  a  eondiiional 
covenant  to  repair,  with  a  licence  to  take  timber  for  housebote. 


EX.  C.  Rbetk  t.  Palmbb.  Peb,  7. 

Detinue— LoH  deed — Atiornty  and  Client — NegUgmee  of  bailee* 

Bailee  of  a  chattel  is  answerable  in  detinue  for  its  loss  by  neg- 
ligence ;  A,  an  attorney  acting  for  B,  his  client,  has  custody  of  a 
deed  which  is  lost  by  him.  No  evidence  is  given  of  the  circum- 
stances of  the  loss  but  only  the  bare  fact  of  the  loss  before  demand. 

Heldf  affirming  the  judgment  of  the  Common  Pleas,  first,  that 
the  loss  is  prima  facie  imputable  to  negligence;  and,  secondly  that 
the  attorney  is  liable  in  detinue  for  the  damage  occasioned  by 
such  loss. 


Q.  B. 


Jan.  18. 


Spark  y.  IIkslop. 

Agreement — Contract  to  pay  cottt  of  action. 

The  defends aD  wrote  to  the  plaintiff,  **  I  shall  feel  obliged  by 
your  paying  on  my  account  a  bill  of  exchange  for  £500,  accepted 
by  H.  and  endorsed  by  me,  and  I  request  you  to  bring  an  action 
against  H.  for  the  amount  of  the  bill ;  and  I  agree  to  be  answerable 
to  you  for  the  payment  of  the  bill,  and  for  all  coats,  damages,  and 


EX.  a  Feb.  4. 

Waits  y.  North  Eastern  Railway  Compamt. 

Negligence — Child  of  tender  yean  under  charge  of  adult — Negligence 
of  aitch  adult  contributing  to  accident — Railwag  Company. 

Plaintiff,  a  child  of  5  years  of  age,  was  under  the  charge  of  its 
grandmother,  who  purchased  tickets  for  herself  and  the  child  to 
go  from  one  station  to  another  on  defendant's  Railway.  In  cross- 
ing the  line  previous  to  starting,  defendanfs  train  knocked  d«wn 
both  the  grandmother  and  ohild,  severely  injuriB^j^  th«  child  and 
killing  the  grandmother.  There  was  aegMgeace  b«(h  in  the  de* 
fondants  and  in  the  grandmother. 

HeUlf  affirming  the  judgment  of  the  Court  of  Queen's  Bench, 
that  the  plaintiff  was  identified  with  the  grandmother,  so  that  her 
negligence  was  the  negligence  of  the  plaintiff,  and  that  the  aotion 
in  his  name  could  not  be  maintained. 


EX.       Hardgastlb  v.  S.  Y.  Railway  and  Rivbr  Dd.v  Co. 

Nmeance — Highway — Ezeaoaiion — Action f^r  dametge  by  ezcttvation 
on  land  adjoining  highway — Obl^ation  to  fence. 

The  owner  of  land  adjoining  a  highway  is  not  responsible  for 
injury  sustained  by  a  person  who  wan  lers  from  tfaeiiTghway  upon  his 
land,  and  then  foils  into  an  «xeaYation  tiierein,  and  which  wns  not 
in  any  way  fsnoed  from  th«  highway.  Bat  he  will  be  responsible 
if  the  excavation  is  so  near  that  a  person  may  fall  intoU  wiille  vsins 
tiM  highway.  ^ 


EX. 


Eebn  y.  Priest. 


A&a. 


Dmtrn* — Beoitt  <^  the  ftoagh — AnimaU  vMeh  gam  ffts  land 

Sht^f^Exen^Uotk-^Caitie  of  etranger^Slatutt  51,  ffen.  a,  »y.  4. 

The  51  Hen.  3,  st.  4,  exempting  from  distress  for  rent  aoimals 
which  gain  the  land  and  sheep,  where  there  are  other  i^oods  on  the 
premises  sufficient  to  satisfy  the  distress,  applies  although  sseh 
animals  or  sheep  be  not  the  property  of  the  tenant,  and  the  land 
is  in  the  occupation  of  a  sub-tenant. 

Slieep  were  seized  as  a  distress  for  rent,  while  there  w«re  iipoa 
the  land  a  cart-oolt,  heifers  and  steers. 

Held,  that  these  were  not  animals  that  gained  the  land,  and  the 
seizure  of  the  slieep  was  therefore  unlawful;  and  that  the  meesure 
of  damages  in  an  action  for  seizing  the  sheep  ta  cont«avention  of 
the  statute  was  the  value  of  the  sheep. 


EX. 


Ashton  v.  Da  kin. 


Jan.  28. 


Gaming  and  wagering— Purchaee  and  eaU  ae  ^Aaree-^Slatule  8  &  9 

Vic^  c.  109,  8.  la 

The  plaintiff,  a  stockbroker  »t  B.  was  employed  by  the  defendant 
to  porohase  on  his  behalf  shares  In  Railway  Companies,  with  a 
view  to  sell  them  before  the  settling  day  on  the  stock  exchange. 
The  plaintiff employod  K.  a  stockbroker  in  London, to  buy  the  shares, 
and  he  having  purchased  them  by  the  orders  of  the  defendant 
through  the  plaintiff,  soki  them  before  the  settling  day.  By  the 
custom  of  the  Stock  Exchange,  K.wasreppoanble  as  the  purchaser  ; 
he  did  not,  however,  fay  money  on  the  purci>ase  and  transfer  of 
the  shares,  but  wns  debited  by  the  selling  brokers  witn  the  amount, 
he  having  open  accounts  with  them,  aud  on  the  settling  day  the  ac- 
counts were  closed,  and  the  balance  ascertained. 

Held,  that  aa  shares  were  really  bought  and  sold,  the  transaction 
was  not  by  way  «f  gtuniog  and  watering,  and  that  the  plaintiff  was 
entitled  to  reooYer  his  commission,  and  the  amount  o!  losses  on  the 
sale  of  the  shnros. 
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CHANCERY. 
Y.  C.  K.      Halb  t.  Tbs  Metropolitan  Saloon  Omnibus  Co. 
SaU  to  defeat  execution — Bill  of  tale  act — Interpleader — Coatt, 

A  Bttla  of  the  entire  stock  id  trade  and  faroitnre  of  a  tradesman 
made  with  a  v*3w  to  defeat  an  expected  executioo,  is  Yalid;  but 
in  a  ease  attended  with  great  saspioton,  although  the  sale  is  not 
proved  to  be  mala  fide,  or  unfair,  the  Court  will  make  the  pur- 
chaser pay  bis  own  costs.  A  receipt  expressed  to  be  for  roonej 
paid  for  the  entire  stock  in  trade  and  furuiture  of  a  tradesman,  is 
not  a  bill  of  sale  within  17  &  18  Vic,  cb.  36,  and  does  not  require 
registration. 

Where  execution  creditors  impeach  the  Taliditj  of  a  sale  of  goods 
made  previously  to  a  levy,  the  Sheriff  may  interplead. 


L.J. 


8- 


IlUNPijBBT  T.  Olivkb.  March  7 

Appointment — Fraud  on  power — Corrupt  bargain. 

Instance  of  an  appointment  to  a  child  being  set  aside  because 
the  fair  inference  from  the  facts  was  that  the  appointor  iotended 
to  derive  a  benefit  to  herself,  although  it  was  not  proved,  that  she 
actually  did  derive  any  benefit. 

Per  TuRNNB,  L.  J. — If  such  an  intention  existed  at  any  time 
before  the  appointment,  the  burden  rests  on  those  who  support  the 
transaction  to  shew  that  the  intention  had  been  abandoned  at  the 
time  of  the  execution  of  the  deed. 


V.  C.  K. 

Tbb  Kbw  Brunswick  and  Canada  Railway  and  Land  Com- 
pany (limitbd)  v.   MuaOKBIDGB. 

Joint  Stock     Companiet  Act — Shareholder — Agreement  to  accept 
tharee — Specific  performance — Partnerehip-^PUa, 

A  plea  admitting  the  case  made,  but  denying  legal  liability  on 
that  case  is  bad.  A  plea  must  bring  forward  a  fact  displacing  the 
equity  by  something  new. 

A  court  of  equity  will  decree  specific  performance  of  a  oontraet 
to  form  a  partnership,  and  will  interfere  in  any  case  where  a  court 
of  law  cannot  sufficiently  redress  the  injury  received  by  breach  of 
the  contract. 

The  same  principle  which  governs  a  court  of  equity  in  decreeing 
specific  performance  of  a  contract  to  purchase  land  is  also  appli- 
cable to  personal  chattels,  but  the  court  will  not  make  b  decree 
which  the  defendant  can  render  nugatory. 

The  difference  between  a  partnership  and  a  joint  stock  company 
is  that  a  shareholder  cannot  dissolve  the  partnership  by  retiring, 
.whereas  a  partner  can ;  and  therefore  a  decree  specifically  to  per- 
form a  contract  against  a  shareholder  at  the  suit  of  the  company 
would  not  be  nugatory. 

A  defendant  who  agrees  to  accept  shares  in  a  joint  stock  com- 
pany by  a  fbrm  filled  up  and  signed  by  him,  enters  into  a  valid 
binding  oontraet  which  this  oonrt  will  enforce,  and  a  plea  put  in  to 
a  bill  seeking  to  enforce  such  contract,  which  merely  denies  the 
legal  liability,  overruled  with  costs. 


V.  C.  S.  Paynb  ▼.  MoBTiMBB.  March  7,  8* 

Voluntary  hond-^Effect  of  tuhtequent  aetignmtnt  to  truMteet  of  a 
eettlement  in  coneideration  of  marriage — Hepresentatione  by  obligor, 

A.  having  entered  into  a  voluntary  bond  or  obligation  for  the 
payment  by  his  heirs,  executors,  or  administrators,  to  the  obligees 
of  the  bond,  of  a  certain  sum,  to  be  divided  between  his  children  as 
therein  mentioned,  with  a  gift  over  to  the  survivors  on  the  death 
of  any  before  the  sum  sliould  become  payable ;  one  of  his  sons 
afterwards  married,  and  assigned  his  share  and  interest  under  the 
bond  to  the  trustees  of  his  marriage  settlement.  Before  the  mar- 
riage the  solicitor  of  the  intended  wife  was  fnmished  by  A.  with 
a  copy  of  the  bond,  who  represented  it  to  be  a  provision  for  his 
son  ;  and  on  the  faith  of  that  representation  the  marriage  was  con- 
tractel. 

Meld^  that  the  Taluable  consideration  of  marriage  having  been 
imported  into  the  bond,  the  trustees  of  the  son's  settlement  were 
entitled  to  claim  as  against  A'i  estate,  not  as  Tolunteers,  but  as 
specialty  creditors. 


V.  C.  K.  Hbndbbbon  v.  Atkins.  March  21, 22. 

Demurrer — Truet — Statute  of  limitationi. 

The  surviving  trustee  of  a  money  legacy  divided  amongst  a 
number  of  objects,  makes  his  will  stating  that  the  whole  of  the 

trust  fund  has  been  applied  except  a  sum  of  £ (leaving  a  blank) 

and  declares  that  if  the  trust  has  not  been  fully  performed  it  shall 
devolve  upon  £.  A.  to  whom  he  devises  his  real  estate  for  life  after 
a  limitation  which  fails,  with  divers  remainders  over.  On  the 
question  whether  this  constitutes  a  charge  upon  the  real  estate 

Ileldf  that  It  does  not ;  but  that  a  bill  might  have  been  filed 
against  the  son  of  E.  A.  who  was  the  neit  tenant  for  life  of  the 
reality,  in  his  character  of  personal  representative  of  the  surviving 
trustee,  in  respect  of  the  legacy. 

On  the  further  question  whether  the  son  of  E.  A.  was  an  express 
tni'itee  of  the  real  estate  in  respect  of  the  legnoy 

Jleld,  that  he  was  not,  and  ihiit  as  more  than  20  years  bad 
elapsed  since  any  claim  bad  been  made,  the  statute  of  limitations 
operated  as  a  bar. 


M.R. 


March  16,  17. 

Tillett  v.  Ciiabikg  Cboss  Bbidob  Company. 

Specific  performance — Damagee, 

The  court  will  not  specifically  perform  an  agreement  where  any 
essential  particular  is  left  to  the  decision  of  two  persons  named  in 
the  agreement  or  tbeir  nominee,  and  where  no  such  decision  has 
been  given.  In  such  a  case  damages  will  not  be  given ;  but  semble^ 
they  might  be  given  where  the  contract  was  originally  such  as  the 
court  could  perform,  but  had  become  incapable  of  specific  per- 
formance by  reason  of  the  expiration  of  the  powers  of  on  act  of 
parliament  necessary  for  its  execution. 


MOODIB  T.  BaNNISTBK. 


V.  C.  K. 

Statute  of  Limitatione — Admistion  of  epecialty  debt  by  anewer  and 

Uttere. 

An  admission  in  the  answer  of  the  representative  of  a  debtor 
that  there  is  a  bond  debt  of  the  amount  claimed  remaining 
unpaid,  is  sufficient  under  the  5th  sec.  of  8  &  4  Wm.  4  oh.  42,  to 
revive  such  debt,  though  the  statute  runs. 

The  said  section  refers  to  any  acknowledgment,  though  such 
acknowledgment  does  not  amount  to^  a  cause  of  action  or  promise 
to  pBy. 

Where  an  executor  does  not  set  up  the  statute  of  limitations  a 
residuary  legatee  is  not  thereby  precluded  from  doing  so. 

APPOINTMENTS   TO   OFFICE,  &C. 

RBQISTBAR. 

JAMX8  WRBSTBB,  Eiq.,  Regbtrar,  Ooonty  of  WdlicgionMQswtted  16th 
Jttlj,  18M.) 

OORONERS. 

THOMAfl  C.  PATRICK,  X«|.,  Aaodata  Goron«r,  United  Goaotte  of  F»t«rboro* 
and  Victoria. 

WILLIAM  BURKE,  Biq^  AswK-iati  Oorancr,  Obutr  of  Bastlosi. 

ROBKRT  J.  FOSTKR,  K«].,  Anodate  Coroner,  County  of  Prince  Bdvard. 

GifiORQB  HAM  CORNER,  Eeq.,  Amodnte  Oorrmer,  United  Coanttceof  Frontonac, 
Lennox  and  Addington.— <^«x»tted,  leth  July,  1859.) 

NOTARIES  PUBLia 

JAMES  S.  SINCLAIR,  of  Goderich,  Kiq^  to  be  a  NoUry  PuUlc.--<Oaietted  2bd 
July,  1859.) 

DAVID  ASIIE  SAMPSON,  of  Toronto,  Eaq.,  Attorney  at  Lav,  to  be  a  Notary 
Public 

CHARLES  McMIGHAEL,  of  Toronto,  ^.,  Attorney  at  Uw,  to  be  a  Notary 
Public. 

JAMBS  EDWIN  FITCH,  ofClinon,  EtU}.,  to  be  a  Notary  rubltc. 

lUCn  ARD  KNILL  MARTIN,  of  Cnelph,  Em.,  to  be  a  Notary  Public— (Oasetttd, 
aQ(hJuiy,186»)  ^       -         V 

TO    CORRESPONDENTS. 


Jaxbs  SrairTOif— Jamis  Fout— 1.  A.— J.  T.-<A.  M.,— under  «  Divielon  Oonrta. 
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D^ARY   FOR  SEPTEMBER. 


3.  Satnrdaj... 

6.  Tnwday ... 

7.  Wednatday 

10.  SatardiT... 

11.  SUNDAY... 

12.  Mcmd^..... 

13.  Tttflsday  ... 

17.  flatnidaj... 

18.  SUNDAY... 

90.  ToMday ... 

22.  ThondAy.. 
94  Sfttardty.. 
25.  SUNDAY... 
27.  ToMday  ... 


Trinity  Term  ends. 

IIM  Smdof  t^fler  IVM^. 

f  Ohanmry  Ex.  Tsnn,  Toronto  and  Oobonic,  eommonow. 

1  Lartday  for  noCte  of  Sx.  Oiathani  and  Kingttaii. 

Chanoary  Sx.  Term,  Godarich,  commanoes. 

Ghaaoary  Ex.  Ttrm,  Oobouig  and  Qodarleh,  anda. 

12th  auidag  qfUr  TrimUf. 

Laat  day  for  aarring  of  Writ  fbr  Toronto  Tkll  Aariiec 

Qoartar  Saariona  in  aach  Oonn^  and  County  Ooort  SittSngi. 

Ohanaary  Examination  Tarm,  TOonto^  anda. 

Viih  Sundtt^  Qftier  l^imti^* 

<  dianeery  Ex.  Tarm,  Gliatham  and  Kingaton,  eommanaea. 

\  Laat  day  fbr  notica  Ex.  Hamilton  and  Ottawa. 
Laat  day  for  daelarlng  for  Toronto  Fall  Aaaiaaa. 
Ohanoacy  Ex.  Tarm,  Ohatham  and  Kiiqprton,  anda. 
14A  Sunday  9ftiBr  Triinitg.  rOomwalL 

Ch'y  Sx.lirni,BroGkvlll0.aom.  Laatd.ftrnol.ofEx.BarriaaBd 


S|$  Ipper  ©auak  fail  |0imiaL 

m       ■■^1^^— ■■     ■  ■  ^  ■■■■  I  ■■■■■■■■  — — i^i»  ■■^^— ^«  I     I  ■  m^^m^^^^^^^^  I         MM^i^^^^^^^— ^— ^^^^^-i^  M  ■  "^    ■ 

SEPTEMBER.   1859. 

In  this  number  we  oommence  oar  new  meihod  of  ad- 
dressing oopies  of  the  Lavo  Journal  to  subscribers.  By 
this  method  subaoiibers  will  see  at  a  glance  the  amount  of 
their  indebtedness,  the  charge  in  all  oases  being  to  the  end 
of  the  current  year,  thus 

W.  E.  Johnson,  $10,— d9, 
signifies  that  W.  E.  J.  owes  110  to  the  end  of  the  year 
1859.  Where  no  amount  appears  there  is  nothing  due, 
and  the  subscription  is  paid  to  the  end  of  the  year  signified. 
We  hope  that  by  this  plan  all  mistakes  shall  be  ayoided, 
and  the  heavy  amount  of  arrearage  considerably  lessened. 


THE  LAW  OF  BEQISTERED  JUDGMENTS  IN  UPPER 

CANADA. 

Mr.  Williams,  in  his  interesting  and  practical  work  on 
Keal  Property,  has  remarked  that  ''  the  attainment  of  the 
ample  power  which  is  now  possessed  over  real  property,  has 
been  Uie  work  of  a  long  period  of  time;  that  a  common 
purchase  deed  of  a  piece  of  freehold  land  cannot  be 
explained  without  going  back  to  the  reign  of  Henry  VIII. 
(Statute  of  Uses,  27  Hen.  VIII.  cap.  10),  or  an  ordinary 
settlement  of  land,  without  resource  to  the  laws  of  Edward 
I.  (Statute  D4  D&ntB,  18  Ed.  L  cap.  1)/'  The  same  is 
also  true  of  the  attainment  of  the  ample  power  now  possessed 
by  judgment  creditors,  in  enforcing  their  judgments  agunst 
the  interests  of  their  debtors  in  real  estate.  This  liability 
to  what  may  be  called  an  inyoluntary  alienation,  appears  in 
the  early  periods  of  English  history  to  have  been  binding 
on  the  heir  of  a  deceased  owner  of  lands,  to  pay  such  of  the 
debts  of  his  ancestor  as  such  ancestor's  goods  and  chattels 
were  not  suffident  to  satisfy;  and  although  from  the  reign 
of  Edward  I.,  it  was  held  that  the  heir  was  not  responsible 
for  any  debts  of  his  ancestor  except  those  to  the  king,  or 
where  by  deed  of  such  ancestor  he  was  specially  bound  to 
answer  for  such,  yet,  when  the  power  of  testamentary 
alienation  was  granted,  a  debtor  who  had  thus  bound  his 


heirs  could  defeat  this  liability  by  devising  his  estate  to 
some  other  person  than  his  heir,  and  then  neither  heir  nor 
devisee  was  bound.  Such  was  the  case  until  the  act  8  &4 
W.  &  M.  cap.  14,  made  void  all  devises  by  will  as  agunst 
specialty  creditors,  to  whom  the  heirs  were  bound.  But  the 
creditor  who  had  taken  legal  proceedings  and  obtidned  a 
judgment  during  the  lifetime  of  his  debtor,  had,  by  the  old 
rule  of  the  common  law,  no  resource  whatever  against  the 
lands  of  the  debtor,  by  means  of  an  execution.  The  statute 
of  Westminster  the  Second  (18  Ed.  I.  cap.  18),  however, 
gave  the  judgment  creditor  the  right  to  have  one-half  of 
ihem  extended  or  delivered  to  him  under  a  writ  of  elegttf 
as  follows:  "When  debt  is  recovered  or  acknowledged  in 
the  king^s  court,  or  damages  awarded,  it  shall  be  from 
henceforth  in  the  election  of  him  that  sueth  for  such  debt 
or  damages,  to  have  a  writ  ot  fieri  /ados  unto  the  sheriff 
for  to  levy  the  debt  off  the  lands;  or  that  the  sheriff  shall 
deliver  to  him  all  the  chattels  of -the  debtor  (saving  only  his 
oxen  and  beasts  of  his  plough),  and  the  one-half  of  his  land, 
until  the  debt  be  levied  upon  a  reasonable  price  or  extent. 
And  if  he  be  put  out  of  that  tenement,  he  shall  recover  by 
a  writ  of  novel  disseinn,  and  after  by  a  writ  of  re  disseisin 
if  need  be." 

Under  this  statute  it  was  held  (and  these  rules  of  decision 
will  be  hereafter  adverted  to),  that  if  at  the  time  of  the 
judgment  the  debtor  had  lands,  and  afterwards  sold  them, 
the  creditor  could,  nevertheless,  under  the  writ,  take  a 
moiety  of  the  lands  out  of  the  hands  of  the  purchaser  (Sfir 
John  De  Moleyn's  case,Yeax  Bk.,  30  Ed.  III.  24  a);  and 
also  even  take  a  moiety  of  any  lands  purchased  by  the  debtor 
after  the  date  of  the  judgment,  and  then  sold  again. 

The  question  as  to  whether  this  writ  of  eleffii  was 
applicable  to  Upper  Canada,  was  incidentally  raised  in  the 
case  of  Doe  dem.  Henderson  v.  Burtch  (2  0.  S.  Rep.  514), 
where  it  was  held  that  a  judgment  was  not  a  lien  upon 
lands  for  the  purpose  of  an  degil,  so  as  to  avoid  the  effect  of 
a  writ  of  fi,  fa.  against  lands  issued  on  another  judgment, 
subsequently  entered,  but  placed  in  the  sheriff's  handi 
prior  to  the  elegit.  And  in  reference  to  the  writ,  the  learned 
Chief  Justice  remarked,  "  It  is  not  necessaiy,  in  such  a 
case,  to  determine  whether  an  elegit  can  be  resorted  to  in 
this  country,  to  the  prejudice  of  the  remedy  of  other  credi- 
tors, upon  5  Geo.  U.  cap.  7,  whose  satisfaction  from  the 
sale  of  the  land  would  be  indefinitely  postponed  if  a  prior 
plaintiff  could  hold  them  until  he  was  satisfied  out  of  the 
annual  profits.''  In  the  case  of  Doe  dem.  Dempsey  v. 
BouUon  (9  U.  C.  Q.  B.  585),  Robinson,  C.  J.,  referring 
to  the  same  writ,  said,  "  The  Legiflhiture  cannot  be  supposed 
to  have  framed  the  provision  for  registering  judgments  (9 
Vic.  cap.  84,  sec.  18),  with  a  view  to  process  of  execution 
by  elegit,  which  they  knew  was  never  resorted  to  in  this 
Province,  being  considered  to  be  superseded  by  the  &ih 
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Gep.  n.  cap.  7,  wbich  gives  tho  same  pxx>cess  of  execution 
agaiDsi  lands  aa  against  goods/'     Since  then  we  have  not 
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bound  lands  before  tbe  pnustise  of  docketing  bad  been 
discontinued  in  England.     This  latter  was  tbe  interpreta- 


beard  of  a  case  in  which  a  writ  of  el^tt  has  been  issued  in  tion  given  in  1849  to  tbe  9  Yio.  by  tbe  Court  of  Queen's 


Upper  Canada,  and  we  may  therefore  consider  Hucb  a  ^nt 
not  in  force  here. 

Under  various  enactmenta,  tbe  following  are  declared  to 
be  binding  on  lands,  when  tbe  proper  certificates  thereof 
are  registered  in  tbe  county  in  whicb  tbe  debtor's  lands  lie. 

1.  Jadgmenta  of  any  Court  of  Record  in  Upper  Canada. 
(9  Vic.  cap.  34,  sea  13,  and  13  &  14  Vic.  cap.  63,  sec.  2.) 

2.  Decrees  or  orders  of  the  Court  of  Chancery,  orderiiig 
tbe  payment  of  money. — (20  Vic.  cap.  66,  sec.  10.) 

3.  Judgments  (Qu.,  also  decrees  and  ordecs  of  the 
Equity  side)  of  any  County  Court— (19  &  20  Vic.  cap.  90, 
seo#  7.) 

4.  JudgmeQts  of  Division  Courts,  for  sums  above  £10,  to 
b^  obtaineol  afler  fourteen  days  from  the  day  of  giving 
judgment. — (13  &;  14  Vic>  cap.  53,  sec.'58t.)  See  Doe  dem. 
Metnto^h  V,  McDonell,  4  0.  S.  lUp.  196. 

The  repi^edies  of  judgment,  creditors,  by  wbiob  they  may 
have  executioi^  against  their  debtors'  interest  in  real  estate, 
depend  altogether  on  statutes,  aqd  are  aa  follows : 

1. — 5  Geo.  n.  cap.  7,  sec.  4. — ^Houses,  lands,  negroes, 
(slavery  being  prohibited  by  88  Geo.  IIL  cap.  7,  this  term 
is  inapplicable  in  Upper  Canada),  and  other  hereditaments 
and  real  estate,  shall  be  liable  to  the  debts  of  tbeir  owners, 
in  the  like  manner  as  real  estate  is  by  the  law  of  England 
liable  to  tbe  satisfaction  of  debts  due  by  bond  oz  specialty, 
and  shall  be  subject  to  tbe  like  remedies,  proceedings  and 
processes,  in  any  court  of  law  or  equity,  as  personal  estate, 
for  the  satis&otion  of  debts.  By  the  act  43  G«o.  III.  cap.  1, 
it  is  provided  that  lands  shall  not  be  included  in  tbe  same 
writ  with  goods  and  chattels,  and  that  tbe  writ  against 
lands  shall  not  issue  until  afler  the  return  of  the  writ 
against  goods,  and  that  tbe  sheriff  shall  not  sell  the  lands, 
within  less  than  twelve  months  from  the  day  on  which  the 
writ  is  delivered  to  bim.  Under  this  statute  it  was  b^ld 
that  lands.  WjBre  bound  from  tbe  delivery  of  the  writ  to  the 
sheriff  (2>oe  dem»  Mcintosh  v.  McDoneU,  Trio.  Term,  5  it, 
6  Wm.  IV.,  and  Auldjo  v,  HollUUr^  East.  Term,,  2  Vic). 
A  different  rule  now  prevaQs,  by  virtue  of  the  registry  law? 
and  decisions  of  the  courtq. 

2. — 9  Vic.  cap.  35,  s.  13. — Oo.  registering  &  certificate  of 
judgment  in  tbe  Registry  office  of  the  county  wherein  lands 
of  tbe  judgment  debtor  lie,  such  judgment  shall  affect  and 
bind  all  the  lands  of  such  judgment  debtor  therein  from.  the. 
date  of  recording  the  same,  in  lik^  TMLuner  <u  the  docketing 
of  .judgmenU.  in  England  affects  and  hinds  lands,  or,  as 
the  later  statute  (13  &  14  Vic.  cap.  63,  sec.  1)  has  i^  :  in 
like  manner  as  a  judgment  of  any  of  her  Majesty's  superior 
courts  at  Westminster  would,  when  duly  dpcketed,  biiTej 


Bench,  in  Doe  dem*  Dougall  v.  Fanning  (8  U.G.Q.B.  166), 
where  it  was  held  that,  tbe  mistaken  reference  to  tbe  doc- 
keting of  judgments  in  England  should  be  considered  aa 
a  mere  false  illustration  of  what,  was  plainly  provided  for 
befdre.  Tbe  same  rule  was  laid  dpWii  in  Doe  dem.Demps^ 
V.  Boulton  (9  U.  C.  Q.  B.  535). 

3.— 12  Vic.  cap.  71,  sec.  18.— -Any  estate,  right,  title  or 
interest  in  lands,  which  (under  14  k  15  Vic.  cap.  7,  sec.  5) 
may  be  disposed  of  by  deed — vis.,  a  contingent,  an  execur 
tory,  or  a  futoxe  interest|  and  a  possibility  coupled  with  an 
interest,  in  any  tenements  or  hereditaments  of  any  tenure, 
whether  tbe  object  of  the  gifk  or  limitation  of  sqob  interest 
be  or  be  not  ascertained ;  also  a  right  of  entiy,  whether 
imnsediate  or  fotare,  or  whether  Tested  or  contingent,  into 
or  upon  any  tenements  or  hereditaments  of  any  tenure- 
shall  be  bound  by  judgments  of  any  Court  of  Record  (and 
decrees  or  orders  of  the  Court  of  Chancery),  and  shall  be 
liable  to  seizure  and  sale  under  any  writ  of  execution  against 
tbe  party  entitied  ta  tbe  same,  in  like  manner  and  on  like 
conditions  as  lands  of  such  par^  are  now  by  law  liaUe  to 
seisnre  and  safe  under  ezecutioB. 

4*— 12  Vic  cap.  78.— Under  a  ^  /«k  iMtds,  the  sbeitf 
may  seise,  sell  and  oonvey,  in  like  manner  as  otb^  real 
estate,  all  the  legal  and  equitable  estate  and  tbe  equity  of 
redemption  of  mortgagors;  and  by  virtue  of  sucb  sale  the 
purchaser  shall  stand  in  the  position  of  the  mortgagor. 

5. — 13  k  14  Vic.  cap.  68. — Bvery  judgment  entered  up 
subsequent  to  the  1st  January  1851  (and  every  decree  or 
order  for  the  payment  of  mpney),  when  registered  in  any. 
oountyt  shall  affect  and  bind  all  the  lends  of  tbe  debtor  in 
sucb  coujpty  (as  docketing)|  &o.,  and  shall  opemta  as  a. 
charge  upon  and  shall  aflbot  aU  lands  in  such  county,  of  or 
to  which  the  debtor  was,  at  the.  time  of  registering  sack 
judgmenl^  or  which,  at  any  tifie  afterwards^  be  became 
seized,  poss^ed  or  entitled  for  aip^  eetate  or.  infaeiitanoe 
whatever,  at. law  or  in  equity,  wbetber  in  poeseeaion,  rever- 
sion, remainder  or  ezpf^tancy,  or  over  wUoh  sDolk  debtor, 
had,  at  tbe  time  of  regbteriog  sudik  jiid|;ment.  or.  at  aoj 
time  afterwards,  auj  disposing,  power  whicb  be  might 
without  the  assent  of  any  otber  p^iMa  exeRoiaefpc  his.  own- 
benefit,  and  shall  be  binding  apoa  such  debtoif  and  egunsti 
all  persons  claiming  under  bm>  aip4  ageiest  the  issue  of  bin. 
bodyi  and  aU. other  pepNona  whom  be  mi^  without  tbe. 
assent  of  any  ot)ier  piaraon  cut  off  and.  debar  from  any 
remainder,  reversion^  QF^any  other. interest  in  or  out  of  said 
lands ;  and  every  creditor  so  regiateriog  bis  judgment  shall 
haye  such  and  the  same  remedies  in  a.  Court  of  Bquity. 
agu^t  tbje;kiida  so  oharged,  as  be  would  be  entitied  to  in. 
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case  the  debtor  had  power  to  charge  said  lands,  and  had  by 
writing  under  his  hand  agreed  to  charge  the  same  with  the 
amount  of  such  judgment  debt  and  interest  And  all  such 
judgments  shall  be  valid  and  effeciual  according  to  the 
priority  of  registering  (sec.  2). 

After  any  grant  from  the  Crown,  every  deed,  4c., 
executed  after  the  Ist  January  1851,  whereby  lands  shall 
be  affected  in  law  or  equity,  shall  be  adjudged  fraudulent 
and  void  against  a  subsequent  purchaser  or  mortgagee  for 
valuable  consideration,  and  against  a  subsequent  judgment 
creditor,  or  creditor  under  a*  decree  or  order,  who  shall  have 
registered  his  judgment,  decree  or  order,  unless  such  deed 
b^  registered  before  the  deed,  mortgage  or  judgment  under 
t^hich  such  subsequent  purchaser,  mortgagee  or  judgment 
or  decretal  creditor  claims. 

Every  deed  executed,  and  judgment  recovered,  since  the 
1st  January  1851,  wlien  registered,  shall  be  deemed  effec- 
ttud  both  in  la#  and  equity  according  to  the  priority  of  the 
time  of  registering  such  memorial  or  ceftificate  (sec.  4). 

And  the  registry  of  anjr  deed,  conveyance,  will  or  judg- 
ment, under  9  Vic.  cap.  34,  and  13  &  14  Vie.  cap.  63, 
liffecting  lands'  and  tenements,  shall  in  equity  constitute 
notice  of  such  to  all  persons  claiming  any  interest  in  such 
lands  and  telnements  after  such  registry  (sec.  7).  See 
Moffaii  y.  March  (3  Gr.  Chi  623). 

6. — 18  Vic.  cap,  127. — l^o  judgment j  decree  or  order 
fi'h'all  create  ti  lien  or  charge  upon  any  lands,  or  upon  any 
intetest'ih  lands  liable  to  seizure  and  sale  on  an  execution 
sgaitist lands,  until  such*  judgment,  decree  ot  order  has  been 
registered  in  the  Registry  office  of  the  county  in  whicli  such 
la^d^  are  situate. 

7. — ^20  Tic.  cap.  67,  sec.  19.' — Every  judgment,  decree 
or  order  registered  against  lands)  shall,  in  three  years  after 
such  registration,  cease  to  be  a  lien  or  charge  on  said  lands, 
unless  re-registered. 

Now,  in  the  acts  above  given,  there  are  several  provisions 
which  will  be  found  to  clash  with  each  other,  some  of  which 
are  noted  by  the  Statute  Commissioners  on  pages  904  and 
905  of  the  edition  of  the  Consolidated  Statutes  laid  before 
Parliament.     They  are  as  follows  : 

The  act  9  Yic.  cap.  34,  sec.  13  (proviso),  in  effect  says 
that  an  unregistered  judgment  shall  take  effect  against  a 
pdor  registered  judgment  (t.  «.,  bind  lands),  when  the 
party  who  has  such  prior  registered  judgment  neglects 
for  one'  year  after  the  entry  of  anch  judgment  to  put  his 
execution  against  lands  in  the  hands  of  the  sheriff. 

The  act  13  &  14  Yic.  cap.  63,  sec.  2,  provides  that 
judgments  shall  be  taken  to  be  valid  and  effectual  to  charge 
and  bind  lands  according  to  the  priority  of  registration; 
and  the  act  18  Vic.  cap.  127,  sec.  1,  declares  that  no 
judgment  shall  create  a  lien  or  charge  upon  lands,  or  upon 


interests  in  such  lands  liable  to  seizure  and  sale  on  ezeou* 
tion,  until  registered  in  the  Registry  office  of  the  county  ia 
which  such  lands  are  situated. 

Now,  as  a  rule  of  law  cannot  be  held  to  have  two  opposite 
interpretations ;  and  as  a  later  statute  may  repeal  a  former 
without  express  words,  and  as  this  later  enactment  is, 
we  think,  explicit,  that  a  judgment  can  bind  lands  only 
when  registered,  it  must  be  held  that  under  its  operation 
the  proviso  in  the  13th  section  of  9  Vic.  c  34,  is  repealed. 
Indeed  not  only  have  we  the  authority  of  these  statutes  on 
the  point,  but  the  Court  of  Queen's  Beneh,  in  Doe  dem. 
Bempsey  v.  Boulton  (9  U.  C.  Q.  B.  535),  held  that  judg. 
ments  registered  here,  bind  lands  not  by  relation  to  the  time 
of  entry  of  judgment,  but  from  the  time  of  registration^ 
as  did  judgments  docketed  in  England  (when  docketing 
was  required)  bind  from  the  time  of  docketing,  and  not 
from  the  entry  of  the  judgment ;  and  that  such  registered 
judgments  bind,  not  with  reference  to  remedy  by  elegit,  but 
for  the  purpose  of  a  sale  under  a  fi,  fa.  lands.  The  Court 
of  Chancery,  in  Bethune  v.  Caulcuti  (1  Gr.  Ch.  81),  held 
similarly^ — ^that  ju^ments  bind  only  from  the  time  of  their 
registration.  The  question,  however,  of  the  effect  of  the 
proviso  in  the  9th  Vic.  came  up  for  consideration,  in  1853, 
in  the  case  of  JBoffatt  v.  March  (3  Gr.  Ch.  623),  and  it  was 
held  that  it  was  intended  to  apply  to  conflicts  between 
unregistered  and'registered  judgments;  that,  being  entirely 
negative  in  its  provisions,  it  gave  no  new  efficacy  to  an 
unregistered  judgment,  but  on  the  contrary  deprived  it  of 
a  priority  which  it  was  assumed  it  would  have  had,  and  post- 
poned it  unless  the  creditor,  who  was  subsequent  in  point  of 
time,  but  prior  in  point  of  registration,  has  neglected'to  sue 
out  his  writ  upon  his  judgnent  for  a  year  after  its  entry. 
But  it  cannot  be  held  that  a  sheriff's  sale  under  such  ^'  un- 
registered" judgment  could  now  cut  out  the  prior  registered 
judgment.  In  the  first  place,  snch  judgment  must  be  re- 
gistered before  the  sale  can  properly  take  place ;  and  in  the 
next  place,  such  sale  would  be  only  of  the  debtor's  interest 
in  the  lands,  of  course  subject  to  whatever  incumbrances 
were  registered  prior  to  the  judgment  on  which  the  Ji,  fa, 
lands  issued. 

Another  legislative  clashing  may  be  discovered  in  the 
wording  of  the  2nd  and  3rd  secUona  of  the  13  &  14  Yio. 
cap.  63.  The  2nd  section  provides  that  a  judgment,  when 
registered,  shall  operate  as  a  charge  upon  all  lands,  &c.,  in 
the  county,  of  or  to  which  the  debtor  is  then,  or  may  become 
thereafter f  seized,  possessed  or  entitled  for  any  estate  or 
interest  at  law  or  in  equity,  or  over  which  he  had  then  or  at 
any  time  afierwardB  a  disposing  power;  and  such  charge 
shall  be  equivalent  to  the  debtor's  having,  by  writing  under 
his  hand,  agreed  to  charge  such  lands  with  the  amount  of 
such  judgment.  Andin  reference  to  this  <<  disposing  power. 
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it  will  be  seen  from  tbo  deoisions  to  wbich  we  shall  hereafter 
refer^  that  the  vendor  may  exercise  it  until  the  registry  of  a 
conveyance  of  his  interest  in  the  lands.  The  3rd  section  in 
effect  says,  that  the  regbtered  deed  shall  be  prima  facie 
evidence  of  title  in  the  party  whose  name  appears  in  the 
last  registered  deed. 

The  difficulty  which  arises  is  this:  will  a  judgment, 
registered  agiunst  a  party  whose  name  appears  in  the  last 
registered  deed  of  a  lot  of  land,  and  who,  before  such  regis- 
tration of  judgment,  had  conveyed  away  all  his  interest  to 
another,  bind  that  land  so  as  to  cut  out  the  deed  of  the  last 
purchaser?    According  to  the  2nd  section,  the  answer 
should  be  in  the  negative,  for  under  it  the  judgment  is  to 
bind  whatever  interest  the  debtor  has  in  the  land  at  the 
lime  of  registering  such  judgment;  and  having  conveyed 
away  all  his  interest  before  such  registration,  there  remains 
no  estate  or  interest  to  be  bound.    But  by  the  Srd  secUon, 
the  registration  being  prima  facie  evidence  of  tide,  it 
would  seem  that  the  judgment  would  bind;  for  the  unre- 
gistered conveyance  to  a  purchaser  is  there  declared  to  be 
'<  fraudulent  and  void  against  the  subsequent  judgment 
creditor,  who  has  registered  his  jud^ent.''     The  2nd 
section  is  in  harmony  with  the  common  law  by  which  a 
vendor^s  subsequent  dealing  with  property,  when  he  had 
parted  with  his  estate  in  it.  Was  declared  of  no  effect; 
while  by  the  Srd  aectioti,  a  vendor  may  make  as  many 
conveyances  as  he  pleased,  and  if  the  last  obtained  regbtra- 
tion  before  the  others,  it  convened  the  estate.    On  this 
point  we  may  quote  the  words  of  Esten,  T.  0.,  in  Waterz 
V.  Shade  (2  Gr.  Ch.  457) :    <'  In  the  case  of  a  sale  and 
conveyance  of  land  first  to  one  person,  and  then  to  another 
who  first  registers  his  conveyance,  the  estate  of  the  grantor 
at  the  time  of  the  execution  of  the  second  conveyance  has 
not  been  converted  into  a  mere  right — ^he  has  no  right  at 
all — and  the  second  conveyance  is  per  u  wholly  void,  but 
made  good  by  the  Registry  Act,  which  is  a  great  innovation 
upon  the  common  law,  and  which  avoids  the  prior  convey- 
ance as,  in  the  contemplation  of  the  law,  fraudulent  against 
the  subsequent  purchaser;  the  consequence  of  which  is, 
that  at  the  time  of  the  execution  of  the  second  conveyance, 
the  grantor  is  in  the  event  deemed  to  have  had  the  absolute 
fee  simple  of  the  estate.'^     So  also  Draper,  0.  J.,  in 
Bru^ere  v.  Knox  (8  U.  C.  C.  P.  620  &  pott  211) :  "When 
the  owner  in  fee  simple  conveys  his  lands  in  fee  to  a  pur- 
chaser for  valuable  consideration,  he  ceases  to  have  any 
right,  title* or  estate  whatever;  and  consequently  at  the 
common  law,  any  attempt  on  his  part  to  make  a  subsequent 
sale  or  other  disposition  of  them,  would  be  nugatory  and 
void.  Nevertheless,  the  Registry  acts  do  enable  that  owner 
to  make  a  second  conveyance  for  valuable  consideration  to 
another  purchaser ;  and  if  such  second  conveyance  obtains 


priority  of  registration  as  against  those  claiming  under  it, 
the  first  conveyance  is  fraudulent  and  void." 

According  to  these,  then,  we  must  consider  that  the 
statute  13  &  14  Yic.  cap.  63,  has  to  some  extent  modified 
the  law  as  laid  down  in  Doe  dem.  Spafford\,  Breakenridge 
(1  U.  C.  C.  P.  492),  which  was,  that  the  registration  of  a 
deed  from  a  person  having  a  fraudulent  Utle,  would  not  ^ve 
priority  over  a  deed  from  a  person  having  a  good  tiUe. 
'  But  if  the  second  (but  prior  registered)  conveyance  ia 
executed  without  a  valuable  coneiderationj  it  confers  no 
title  upon  the  grantee,  as  against  the  bona  fide  purchaser 
for  value;  yet,  as  it  remains  on  record  as  a  cloud  upon  the 
title,  the  Court  of  Chancery  will  decree  its  removal,  as  the 
Registry  Act  operates  in  favor  only  of  purchasers  for  valua- 
ble consideration,  Rou  v.  Harvey  (3  Or.  Ch.  649).  But 
if  by  a  mistake  in  a  roistered  deed,  a  portion  of  the  pro- 
perty intended  to  be  conveyed  is  omitted,  and  a  judgment 
is  afterwards  registered  against  the  vendor,  such  judgment 
shall  not  fasten  upon  the  portion  unoonveyed  by  mistake. 
McMaster  v.  Jmpp9  (5  Or.  Ch.  253).     But  quMsre  as  to 

notice. 

But  do  the  same  rules  apply  to  judgments,  so  as 
to  make  a  registered  judgment  equivalent  to  a  conveyance 
by  a  vendor  of  his  estate  f  To  decide  this,  we  must  first 
determine  what  ia  the  nature  of  the  charge  created  by  a 
registered  judgment  The  act  declares  it  to  have  tiie  effect 
of  an  instrument  in  writing  by  the  debtor,  charging  his 
lands  with  the  amount  of  the  debt  and  costs;  and  Lord 
Chancellor  Sugden,  in  RoUeUon  v.  Morton  (1 D.  &  W.  195), 
referring  to  a  nmilar  provision  in  the  English  and  Irish 
acts  1  &  2  Yic.  and  8  &  4  Vie,  says,  <<The  act  of  Fferlia- 
ment  is  perfectly  clear  and  free  from  all  amUgui^  and 
doubt.  That  which  formerly,  by  force  of  the  statute  of 
Westminster,  was  a  general  charge  upon  lands,  now,  by 
force  of  the  express  directions  of  the  act,  becomes  a  specific 
lien  —  a  specific  incumbrance:  words  cannot  be  more 
express.^'  So  in  our  own  Court  of  Chancery,  in  Me  Master 
V.  Phipps  (5  Or.  Ch.  253),  the  Chancellor,  in  giving  judg- 
ment, after  stating  that  the  statute  13  <fe  14  Yic.  settles  the 
priority  between  conflicting  deeds  and  instruments  which 
admit  of  registration,  went  on  to  say :  ''  Previous  to  this 
statute,  purchasers  and  judgment  creditors  stood  upon  an 
entirely  different  footing.  A  judgment  creditor  had,  by 
virtue  of  his  judgment,  a  general  lien,  or  quasi  lien,  upon 
the  estate  of  his  debtor;  but  that  lien  was  confined,  and  in 
reason  it  should  have  been  oonfiaed,  to  property  in  which 
the  debtor  had  a  benefidal  as  well  as  legal  interest.  Now 
it  must  be  admitted  that  this  state  of  the  law  has  been 
altered  to  a  considerable  extent  by  the  recent  statute. 
For  some  purpose.  Judgments  are  treated  <u  conveyances; 
and  when  registered  deeds  and  judgments  come  into  com 
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petition,  the  Legislature  hajs  declared  that  they  are  to  take 
effect  according  to  the  date  of  registration,  and  an  tinre- 
gistered  conveyance  is  void  against  a  subsequent  registered 
judgment.  If  that  be  the  effect  of  the  statute — and  I  am 
inclined  to  think  it  is — then  it  goes  much  beyond  the 
English  act  from  which  it  was  borrowed,  and  it  enables  a 
judgment  creditor  to  realize  his  debt  from  property  in 
which  the  debtor  had  no  beneficial  interest."  The  learned 
yice-Chancellors,  however,  seem  to  have  differed  from  his 
lordship;  for,  in  this  case,  Esten,  Y.  C,  held  that  the 
Registry  Act  had  not  essentially  altered  the  character  of  a 
judgment  creditor  as  a  purchaser  for  valuable  consideration, 
having  equal  equity  with  a  specific  purchaser  or  incum- 
brancer; that  he  is  still  a  general  incumbrancer,  not  having 
equal  equity  with  a  specific  claimant.  Spragge,  Y.  C,  was 
of  opinion  that  the  statute  did  not  place  registered  judg- 
ments upon  the  same  footing  as  registered  conveyances, 
and  adds,  ^'  The  policy  and  justice  of  the  registiy  laws,  as 
between  purchasers,  do  not  apply  to  judgment  creditors. 
There  is  reason  for  preferring  a  purchaser  for  value  [$u., 
second]  who  has  registered  without  notice,  to  one  [gu.,  first] 
who  has  a  conveyance  which  he  has  neglected  to  register; 
because,  finding  no  conveyance^from  his  grantor  registered, 
he  has  reason  to  believe  that  no  such  conveyance  exists;  but 
tbere  is  no  reason  for  satisfying  a  judgment  debt  by  the  sale 
of  lands  which  do  not  belong  to  the  judgment  debtor.'^ 
These  opinions  seem  to  have  been  subsequently  modified ; 
and,  indeed,  we  doubt  if  the  reasoning  of  the  learned  Yice- 
Ghanoellors  could  be  sustained  on  appeal.  The  Court  of 
Common  Fleas,  in  Brogdcn  y.  CoUins  (7  U.C.C.P.  61),  has 
held  that  the  effect  of  a  registered  judgment  entered  afler  the 
Ist  January  1851,  is  substantially  equivalent  to  a  eharge  in 
writing  of  his  lands  by  the  judgment  debtor;  and  that  the 
3rd  section  of  the  act  13  &  14  Yic.  places  judgments  and 
deeds  on  the  same  footing  as  to  priority.  But  we  cannot 
say  that  the  question,  whether  a  judgment  creditor  is  a 
purchaser  for  value  within  the  meaning  of  the  27th  Eliz. 
cap.  4,  sees.  2  &  5,  so  as  to  have  a  voluntary  conveyance 
set  aside  in  his  favor,  is  settled,  notwithstanding  that  our 
Court  of  Chancery,  in  Gillespie  v.  Van  Egmondt  (6  Gr. 
Ch.  533),  has  fdJowed  the  decision  in  Beaten  v.  Lord 
Oo^ord  (^2  Jar.  N.  S.  121) ;  for  the  English  acts,  contain- 
ing no  provisions  corresponding  to  the  Srd  section  of  our  act 
13  &  14  Yic,  cannot  be  held  to  establish  a  rule  of  decision 
which  shall  be  applicable  to  Canada.  The  decision,  how- 
ever, is  in  harmony  with  the  doctrine  laid  down  by  the 
Chancellor  in  McMaster  v.  Phipps  (5  Or.  Ch.  253),  that 
although  judgments  were  treated  by  the  act  as  conveyances, 
there  was  nothing  in  that  act  which  placed  a  judgment 
creditor  on  the  same  footing  as  a  purchaser. 

Now,  if  deeds  and  judgments  are  placed  upon  the  same 


footing,  and  if,  where  several  conveyances  for  valuable 
consideration  are  executed  by  a  vendor,  the  last  of  which, 
by  being  first  registered,  conveys  a  legal  title,  and  thus  by 
the  act  of  registration  so  altering  the  common  law  as  to 
make  that  legal  which  before  was  fraudulent  and  void,  and 
that  fraudulent  and  void  which  before  was  legal ;  what  are 
the  relative  effects  of  judgments  recovered  against  a  vendor 
&</ore  a  sale,  and  those  recovered  after  a  sale,  but  registered 
against  the  vendor's  lands  aftir  the  execution  of  the  deed, 
and  before  its  registration  ? 

We  do  not  know  of  a-  case  where  the  question  has  come 
up,  of  judgments  registered  against  a  purchaser  who  has 
not  registered  his  conveyance  being  binding  upon  such  pur- 
chaser's interest  in  the  land  conveyed.  Can  he  be  rendered 
liable  for  two  sets  of  registered  judgments — ^his  ovm  and  his 
vendor's?  We  doubt  if  the  L^islature  intended  such. 
If  not,  for  which  set  of  registered  judgments  is  he  to  be 
rendered  liable  ?  To  say,  as  has  been  said  by  some  of  our 
judges,  that  the  date  of  the  unregistered  conveyance  shall  be 
the  period  up  to  which  judgments  shall  bind  the  vendor- 
debtor's  interest,  would  open  a  door  for  the  fraud  which  the 
Legislature  intended  the  Registry  acts  to  prevent ;  for  the 
deed  could  be  dated  back,  so  as  to  cut  out  a  judgment,  and 
in  many  cases  deeds  are  not  executed  on  the  day  they  bear 
date.  On  the  other  hand,  to  say,  as  other  of  our  judges 
have  said,  that  the  vendor's  judgment  shall  attach  where 
the  purchaser  neglects  to  register  his  conveyance,  would  be 
to  work  a  hardship  on  the  purchaser,  but  neverthdess  a 
hardship  to  which  by  his  own  laches  he  must  be  held  to 
have  subjected  himself;  for  the  Legislature  has  clearly 
intended  a  penalty  for  those  who  neglect  to  avail  themselves 
of  the  means  of  protection  which  it  has  provided. 

This  latter  interpretation,  notwithstanding  the  hardship, 
is,  we  think,  the  most  reasonable  one ;  and  although  our 
judg^  have  not  been  unanimous  in  opinion  on  the  point, 
we  may  with  some  right,  assume  it  to  be  an  established  rule 
of  interpretation,  that  judgments  bind  lands  the  same  as 
deeds,  and  have  priority  according  to  the  time  of  registra- 
tion, and  that  an  unregistered  conveyance  is  void  against  a 
subsequent  registered  judgment.  All  the  judges  who  have 
expressed  their  views  upon  the  Registry  acts,  agree  that 
where  a  vendor  executes  several  conveyances,  for  valuable 
consideration,  of  his  estate,  the  one  first  registered,  though 
it  was  the  last  executed,  will  convey  the  estate.  From  the 
analogy  held  by  several  distinguished  judges  to  exist 
between  deeds  and  judgments,  under  the  act  as  well  as 
from  the  reason  of  the  law  and  its  intentions  against  fraud, 
it  seems  proper  that  the  same  rule,  which  is  thus  held  to 
apply  to  deeds,  should  indiscriminately  apply  to  deeds  and 
judgments.  The  difficulty,  however,  is  created  by  the 
words  of  the  2nd  section  of  the  ^3  &  14  Yic,  which 
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declare  the  re^tered  judgment  to  be  a  charge  upon  the 
lands  then  or  thereafter  acquired  by  the  debtor. 

Such  being  the  most  reasonable  opinion  of  the  intention 
of  the  act,  we  have  to  consider  irhether  the  time  of  signing 
judgment  can  be  held  as  authorizing  a  limitation  of  the  rule 
that  judgments  bind  lands  until  the  registration  of  the  con- 
veyance of  the  debtor's  interest  in  them  to  a  purchaser.  The 
case  of  Doe  dem.  Brennan  v.  0* Neil  (4  U.  C.  Q.  B.  8),  was 
of  a  judgment  recovered  after  the  conveyance.  The  plaintiff 
claimed  under  a  sheriff's  deed,  made  to  him  on  the  20th 
Juno  1846,  upon  a  sale  on  an  execution  against  the  lands 
of  one  John  O'Neil.  The  defendant  claimed  under  a  deed 
from  the  said  John  O'Neil,  dated  3rd  February  1842,  but 
""hich  he  had  neglected  to  register.  It  was  held  that  the 
plaintiff,  having  registered  his  deed  before  the  defendant, 
was  therefore .  entitled  to  the  land.  This,  however,  was 
before  the  Registry  Act  13  &  14  Vic.  A  later  case  (un- 
reported), and  one  which  comes  under  that  act,  was  the  case 
of  the  Bank  of  Montreal  v.  Stevens,  which  was  decided  in 
the  Court  of  Chancery  in  November,  1858.  The  case  was 
this :  The  Bank  obtained  judgment  in  Michaelmas  Term 
1864,  and  registered  it,  on  the  25th  November  of  the  same 
year,  against  the  lands  of  A.  It  appeared,  however;  that 
on  the  2nd  February  1854,  A,  the  judgment  debtor,  con- 
veyed certain  of  his  lands  to  B,  who  did  not  register  his 
conveyance  until  the  16th  January  1855 ;  that  on  the  4th 
November  1854,  A^  the  judgment  debtor,  ako  assigned  a 
mortgage,  which  he  held  on  certain  other  property,  to  0, 
who  did  not  register  his  assignment  until  the  10th  August 
1855.  The  court  decreed  both  deed  and  assignment  to  be 
fraudulent  and  void  as  against  the  registered  judgment  of 
the  plainti£&,  and  ordered  a  sale  of  the  land  conveyed  by 
deed  to  B ;  and  in  cose  of  the  prooeeds  of  such  sale  being 
insufficient,  that  the  plaintiffs  were  to  receive  the  residue 
out  of  the  lands  comprised  in  the  mortgage.  And  on  this 
point,  of  satisfying  a  judgment,  we  may  here  mention  a  case 
o( Lindsay  v.  Hewitt,  decided  in  Chancery  last  month,  where 
it  was  held  that  a  judgment  creditor  filing  his  bill  to  satisfy 
his  judgment,  may  take  a  decree  to  sell  all  lands  which  the 
debtor  is  then,  or  may  thereafter  become,  the  owner  of,  until 
Ills  judgment  is  satisfied. 

These  eases  are,  we  think,  clear  in  establishing  the  rule 
that  judgments  obtained  and  registered  ajler  the  execution 
of  a  conveyance  of  the  debtor's  interest  in  lands,  will  bind 
those  lands  until  such  conveyance  be  registered.  But  can 
it  be  said  that  the  other  rule  is  as  dearly  established — that 
judgments  obtained  be/ore  the  conveyance,  and  registered 
(i/ler  its  execution,  but  before  its  registration,  shall  also 
bind  lands  ?  We  refer  of  course  to  conveyances  executed, 
and  judgments  obtained,  since  the  Ist  January  1851,  for  it 
has  been  cstablbhed  by  the  decisions  in  Brogdcn  v.  Collins 


(7  U.  C.  0.  P,  61)  WL&Oamour  v. CatMnm  (6 Gr.  Ch.  290), 
that  the  Registry  Act  13  &  14  Vic.  does  not  apply  to  deeds 
and  judgments  which  bear  date  prior  to  the  1st  January, 
1851, — so  therefore  the  remarks  we  may  make  on  this 
branch  of  our  subject  will  not  apply  to  such. 

The  Srd  section  of  the  act  says  that  every  deed,  Ac., 
executed  after  the  1st  January,  1851,  shall  be  fraudulent 
and  void  against  a  subsequent  judgment  creditor,  who  shall 
have  registered  his  judgment  before  the  registration  of  such 
deed.  Here  is  a  term  which  gives  a  very  important  mean- 
ing to  this  section  of  the  act.  The  word  std>sequent  must, 
we  think,  be  held  to  have  the  ordinary  common-sense 
meaning  of  later  in  point  of  date ;  and  we  must  confess  that 
there  is  a  seeming  propriety  in  making  later  judgments 
bind,  as  fraud  might  enable  parties  to  date  back  their  deeds, 
the  proof  of  which  would  be  very  difficult  to  establish. 
But  no  such  danger  can  arise  as  to  the  dates  of  certificates 
of  judgments  given  and  dated  by  independent  and  unbiased 
officers  of  the  courts.  The  only  danger  that  could,  we  think, 
arise  would  be  the  dating  of  deeds  in  advance;  but  that  is 
a  danger  which  can  only  occur  when  the  judgment  credi- 
tor stands  by  and  neglects  to  register  his  judgment;  and 
whenever  he  does  so,  he  has  only  himself  to  blame  for  his 
delay.  The  word  upon  which  we  thus  lay  stress,  cannot^ 
we  think,  refer  to  judgments  registered  subsequent  to  the 
dc/,  for  if  so  the  word  would  be  redundant,  as  all  judgments 
to  bind  must  of  course  be  so  registered ;  and  the  expression 
used  is  against  such  an  interpretation,  or  to  its  being  held 
to  refer  to  judgments  subsequent  to  the  Ist  January,  1851 ; 
for  all  its  provisions  apply  to  such :  the  passage  being,  every 
deed,  &c.,  executed  after  the  Ist  January,  1851,  shall  be 
fraudulent  and  void  against  a  subsequent  judgment  creditor 
(t.  e.,  in  date)  who  shall  have  registered  a  certificate  of  his 
judgment.  If  then  the  wording  of  the  statute,  notwithstand. 
ing  the  4th  section,  which  declares  that  registration  shall  be 
deemed  good  and  effectual  in  law  and  equity,  according  to 
the  priority  of  registering,  bears  such  a  construction,  we 
must  hold  that  the  Legislature  intended  to  make  a  distinc- 
tion between  those  obtained  prior  and  those  obtained  subsc" 
quent  to  the  execution  of  the  deed.  Of  course  the  rule  may 
perhaps  be  modified  in  courts  of  equity  where  the  purchaser 
has  express  notice  of  the  judgment;  for  few  conveyancers 
will  allow  the  party  for  whom  they  act,  to  perfect  a  convey- 
ance, by  signing,  sealing  and  delivering  it,  without  proper 
searches  in  the  Registry  and  sheriff's  offices  of  the  county 
in  which  the  lands  lie. 

In  connection  with  the  above  we  may  mention  the  case  of 
Thirkdl  v.  Patterson,  just  decided  in  the  Court  of  Queen's 
Bench,  the  substance  of  which  is  as  follows:  —  One 
T.  obtained  a  judgment  in  a  division  eourt  against  C.| 
and  upon  execution  issued,  it  was  returned  '^  no  goods.' 
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On  the  16th  May,  T.  registered  his  judgmeDt  against  C.'s 
lands.  On  the  15th  May,  C.  had  conveyed  away  his  lands 
to  H.  by  deed ;  bat  the  deed  was  not  registered  until  the 
17th  May,  the  day  after  the  registration  of  the  jadgment. 
A  fi*  fa.  lands  was  shortly  afterwards  placed  in  the  sheriff's 
hands,  under  which  C/s  lands  were  sold  to  T.  Ejecttaient 
was  then  brought  by  T. ;  but  the  ooort  held  that  he  regis- 
tered his  jadgment  against  no  estate  or  interest  of  0.  in 
lands,  and  that  at  all  events,  not  being  a  ^'  subsequent" 
jadgment  creditor  to  the  execution  of  the  deed  to  II.,  his 
judgment  could  not  eat  out  the  deed. 

We  have  allowed  these  remarks  to  extend  much  beyond 
the  length  originally  intended  /  but  the  subject  is  one  of 
great  and  growing  importance,  and  full  and  complete 
information  in  regard  to  it  b  essential  to  all  parties  who  are 
interested  ia  real  estate,  whether  as  creditors  or  debtors; 
vendors  or  purchasers,  independently  of  its  interest  to  the 
members  of  the  profession.  Under  these  impressions  we 
have  written,  and  in  the  hope  that  the  information  we  have 
sought  to  convey  will  lead  to  a  more  thorough  understand- 
ing of  the  subject.  We  leave  the  discussion  for  the  pre- 
sent, intending  on  a  future  occasion  to  refer  to  the  interests 
in  real  estate  which  may  be  bound  by  registered  judgments. 


GARDINER  v.  GARDINER. 

We  perceive  the  article  on  this  subject  in  our  August 
number  has  induced  a  champion,  under  the  nomi  deplume 
of  '^  Aliquis,''  and  through  the  medium  of  the  Globe  news- 
paper, to  enter  the  lists  and  contend,  firstly,  that  no  matter 
how  erroneous  the  doctrine  promulgated  by  Gardiner  v. 
Gardiner,  and  that  class  of  cases,  may  be,  it  cannot  now 
be  set  right  by  any  Court  of  Appeal. 

Secoudly,  that  if  it  could  be  reversed,  it  will  not,  because 
it  is  perfectly  correct. 

Uis  arguments  in  support  of  his  first  position  are,  that 
all  our  arguments  were  advanced  and  disregarded  in  Gar- 
diner V.  Gardiner^  although  urged  by  vety  able  counsel ; 
that  neither  that  case  nor  any  subsequent  one  was  appealed 
from ;  that  a  number  of  titles  depend  on  them,  and  the 
consequences  of  reversal  would  be  injurious  to  many. 
Upon  mature  reflection,  we  are  inclined  to  doubt  that  injury 
would  result  therefrom  to  many,  and  to  believe  the  happiest 
results  would  follow  instead ;  as  the  Legislature  will  then 
(although  perhaps  they  will  not  before)  immediately  pass  a 
statute  remedying  the  past  and  regulating  the  future  upon 
some  intelligible  principle ;  but  even  if  they  would  not, 
such  circumstances,  although  perhaps  sufficient  in  cases 
where  the  question  of  error  or  no  error  is  so  evenly  poised 
as  to  tremble  in  the  balance,  to  incline  the  court  to  the 
one  side  in  preference  to  the  other,  arc  quite  insufficient  to 


deter  the  judges  of  the  Canadian  or  English  Court  of 
Appeal  from  expressing  their  convictions,  and  doubly  in- 
sufficient to  compel  them,  while  they  knew  Gardiner  v. 
Gardiner  to  be  contrary  to  all  legal  principles,  to  declare 
on  their  honor  and  oath  of  office  they  believed  it  to  be  in 
strict  accordance  with  such  principles.  Such  a  result  can 
hardly,  we  think,  be  anticipated  by  any  one  who  will  read 
the  judgment  of  Chief  Justice  Draper  in  Sickles  v.  Assel- 
tine,  10  Q.  13.  U.  C.  207,  and  of  the  Chancellor  in  Crooks 
V.  Crooks,  4  Chy.  Rep.  U.  C,  618,  619,  or  who  has  heard 
the  unreported  case  of  Irvine  v.  Chr^/sler^*^  in  the  same 
court,  afterwards  decided,  where  Gardiner  v.  Gardinen 
though  cited  and  strongly  urged,  was  disregarded,  and  the 
real  representatives  compelled  to  be  added,  before  the  real 
property  of  the  deceased  debtor  could  be  applied  to  pay- 
ment of  his  mortgage  debt,  although  the  personal  repre- 
sentatives were  before  the  court  and  a  decree  made  against 
deceased. 

In  support  of  his  second  position,  "  Aliquis"  argues  in 
substance,  that  because  the  imperial  statute  5  Geo.  II.  ch. 
7,  sec.  4  (which,  he  does  not  dispute  we  clearly  showed  in 
our  former  article,  left  the  lands  assets  in  the  hands  of  the 
heirs  and  devisees,  and  which,  if  Castrique  v.  Page,  22  L. 
J.  C.  P.,  17  Jur.  3-45,  and  Marriage  v.  Reif,  27  L.  J.  Ex. 
189,  in  error,  be  law,  only  gives  to  all  the  creditors  of 
deceased  similar  remedies  to  those  which  at  that  time  the 
specialty  creditors  of  deceased  land  owners  in  England  had, 
which  no  one'  can  deny  then  were,  and  were  only,  by  credi- 
tors' bill  in  chancery  against  the  real  representatives,  or  at 
common  law  by  action  against  the  heirs,  or  on  the  statutes 
29  Car.  II.  c.  10,  ss.  10&  11,  and  3  W.*&  M.  c.  14,  against 
the  devisees  and  alienees)  was  itself  first  introduced  by  the 
imperial  statute  14  Geo.  III.  ch.  83,  sec.  18,  into  Upper 
Canada,  then  a  portion  of  the  Province  of  Quebec,  and 
governed  by  the  French  feudal  law,  according  to  which  the 
creditors  had  no  resort  to  the  lands  of  the  deceased;  there- 
fore such  5  Geo.  II.  ch.  7,  must  be  construed  only  to 
have  been  introduced  in  a  mutilated  state,  shorn  of  all 
those  branches  of  English  law  which  by  express  words  and 
direct  reference  it  embraced  and  incorporated  with  itself, 
and  shorn  even  of  every  analogy  to  that  system  of  juris- 
prudence of  which  it  is  merely  an  ofikhoot ;  and  also  that 
those  portions  of  English  law  so  shorn  olF,  although  abso- 
lutely necessary  to  make  the  act  intelligible,  must  be  fur- 
ther construed  to  remain  by  implication  still  excluded. 


*  Paine  v.  Chapman^  7  Grant,  Chy.  U.  C.  Rep.  179,  reported 
since  this  article  was  written,  agree! ug  with  the  cases  of  Crooks  r. 
Crooks  and  Irvine  ▼.  Chrysler^  above  mentioned,  also  in  effect  di- 
rectly overrules  Gardiner  v.  Gardiner^  by  decidiug  that  where  a 
claim  is  to  be  enforced  by  a  creditor  of  the  deceased  debtor  against 
his  lands  alone,  the  personal  representative  is  not  a  proper  party, 
and  the  real  representatives  alone  are  the  proper  parties  defendant. 
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notwithstanding  the  express  words  of  admission  of  the 
statute  32  Geo.  UI.  ch.  1,  see.  S,  which  enacts  that  thence- 
forth, ''  in  all  matters  of  controversy  relative  to  property 
and  civil  rights,  resort  shall  he  had  to  the  laws  of  England 
as  the  mle  for  the  decision  of  the  same/'  and  then,  treat- 
ing these  assumptions  as  axioms,  he  proceeds  in  the  same 
strain  of  argument  to  insist,  that  hecause  when  so  construed 
or  ignored,  the  words  of  the  second  hranch  of  the  fourth 
section  of  the  5  Geo.  II.  ch.  7,  have  no  meaning  whatever, 
and  consequently  do  not  supply  any  machinery  hy  which 
the  act  can  be  worked,  it  therefore  became  legal  and  proper 
to  devise  and  supply  the  machinery  which  Gardiner  v. 
Gardiner  declares  to  be  the  only  suitable  one.  It  cannot 
be  denied  that  this  line  of  argument  is  excessively  elaborate 
and  ingenious,  yet,  as  it  is  not  supported  by  any  case  or 
legal  authority,  and  appears  to  us  opposed  to  the  generally 
received  notions  of  legal  construction,  it  fails  to  alter  our 
previous  opinions,  fortified  as  they  are  by  the  authorities 
we  have  already  cited,  by  those  we  hereafter  cite,  and  also 
by  his  own  admission,  that  although  there  is  no  case  in  our 
courts  in  point,  yet  in  every  case  in  which  the  point  was 
alluded  to,  the  judges  took  it  for  granted  that  the  statute 
8  W.  &  M.  ch.  14,  is  in  force  in  Upper  Canada. 

The  following  are  also  additional  reasons  why  we  do  not 
believe  the  doctrine  promulgated  by  Gardiner  Y.Gardiner 
and  that  class  of  cases  to  be  law,  viz.,  the  English  Act  S  & 
4  Wm.  lY.  ch.  104,  and  5  Qeo,  11.  ch.  7,  hye  now  placed 
the  laws  of  England  and  Upper  Canada,  affecting  the  lands 
of  deceased  debtors,  upon  the  same  footing,  with  two  ex- 
ceptions :  the  first  exception  is  that  the  English  Act  only 
applies  where  the  deceased  debtor  has  not  willed  his  lands 
to  pay  his  debts,  whOe  the  statutes  affecting  Upper  Canada 
apply  whether  the  debtor's  lands  are  devised  or  not :  the 
second  exception  is,  that  in  England  such  lands,  as  to  the 
mere  simple  contract  debts  of  the  deceased,  are  ^'  assets" 
only  in  equity,  but  not  at  common  law ;  while  in  Canada 
they  are  ''  assets,"  both  as  to  simple  contract  and  specialty 
debts,  in  the  common  law  courts  as  well  as  in  equity;  dis- 
tinctions which  cannot  affect  the  present  dispute  as  to 
whether  the  heir  and  devisees  ought  to  be  sued  either  alone 
or  with  the  executors,  before  being  deprived  of  their  lands, 
or  have  some  opportunity  to  pay  their  ancestors'  or  testa- 
tors' debts,  and  keep  his  lands.  Yet  in  England,  Spiker- 
nell  V.  Hothanif  9  Hare,  73,  coinciding  with  Irvine  v. 
Chryilerj  in  the  Upper  Canada  Chancery,  decides  that  to  a 
creditor's  bill  seeking  payment  out  of  the  real  as  well  as  per- 
sonal estate  of  the  deceased,  the  heir  at  law  is  a  necessary 
party  :  while  Mitford's  Chy.  Pleading,  4th  cd.,  by  George 
Jeremy,  pages  166  and  167,  Richardson  v.  Borton,  7  Beav. 
112,  Speckman  v.  Simhall,  8  Sim.  253,  and  Pimm  v.  Insali, 
14  Jur.  858,  not  only  accord  so  far,  but  show  that  if  our 


construction  of  the  statute  be,  bb  we  contend  it  is,  correct, 
the  creditors,  by  filing  a  creditor's  bill  in  chancery,  can 
<<  obtain  payment  out  of  the  descended  or  devised  real  estate 
in  the  hands  of  the  heir  or  devisee ;  but  if  such  proceed  - 
ings  are  not  taken,  the  heir  or  devisee  may  alienate,  and  in 
the  hands  of  the  alienee  the  land  is  not  liable ;  although  the 
heir  or  devisee  remains  personally  liable  to  the  extent  of 
the  value  of  the  land  descended."  Thb,  it  appears  to  us, 
not  only  answers  the  only  remaining  assumption  of  '*  Ali- 
quis"  upon  which  he  founds  his  argument,  when  he  says, 
**  I  think  it  quite  clear  that  all  the  debts  of  the  deceased, 
indeed  all  his  liabilities  for  causes  of  action  surviving  him, 
form  a  general  charge  on  4is  real  estate ;"  but  also  appears 
to  afford  all  the  relief,  to  any  creditor  who  chooses  to  avail 
himself  of  it,  for  which  ''  Aliquis"  is  contending. 

Perhaps  the  most  extraordinary  circumstance  connected 
with  the  extraordinary  case  we  are  considering,  is  the  fact, 
that  while  the  class  of  extrajudicial  persons  to  which 
'<  Aliquis"  belongs,  make  it  a  point  of  faith  to  believe, 
irrespective  of  reason,  that  because  Gardiner  v.  Gardiner 
was  in  fact  decided  by  a  legal  tribunal,  it  cannot  possibly 
be  decided  otherwise  than  in  strict  accordance  with  law, 
and  that  it  is  legal  heresy  to  doubt  it — some  of  the  judges  of 
the  court  whiijh  decided  it,  but  who  had  no  part  in  its  deci- 
sion, are  able  to  see  the  impossibility  of  defending  the  case, 
to  its  full  extent  at  least,  and  are  candid  enough  not  to 
disguise  the  sentiment  Take,  for  instance,  Levisconte  v. 
Dorlandf  17  Q.  B.  U.  C.  437,  published  since  our  first  arti- 
cle, which  is  a  solemn  decision  that  on  the  death  of  the 
deceased  debtor,  his  land  passes  to  his  heirs  and  devisees, 
and  never  for  any  purpose  whatever  to  his  executors  or 
administrators ;  and  turn  to  the  decision  of  Judge  Burns, 
page  442,  where,  commenting  on  Gardiner  v.  Gardiner, 
he  says, ''  it  has  always  struck  me  that  the  preferable  mode 
of  getting  at  the  lands  through  such  a  judgment,  would 
have  been  to  have  permitted  the  plaintiff  to  enter  a  sug- 
gestion on  the  roll  as  an  answer  to  the  plea  ofplene  admin- 
istravit,  instead  of  a  replication  calling  upon  the  plaintiff 
to  rejoin  :"  in  other  words  he  considered  that  what  is  called 
the  replication  was  in  truth  and  substance  only  an  informal 
suggestion  of  lands  upon  the  roll,  and  such  undoubtedly  is 
the  true  ground  upon  which  it  rests,  and  upon  which,  if 
capable  of  defence,  it  must  be  defended.  But  even  viewed 
thus,  only  some  mere  formal  objections  are  avoided,  the 
material  objections  remain :  for,  in  the  first  place,  as  we 
have  in  this  and  our  former  article  shewn  and  proved  by 
authorities,  the  Statute  5  Geo.  IL,  ch.  7,  sect.  4,  does  not 
affect  the  lands  of  the  debtor,  whether  dead  or  alive,  by 
charging  his  unsued-for  debts  upon  such  lands  to  the  same 
extent  as  if  they  had  been  sued  for,  and  plaintiff  had  reco- 
vered and  registered  a  judgment  for  such  debts  against 
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deceased  in  his  life  time,  or  to  any  extent  whatever.     And 
even  if  we  were  so  far  to  beg  the  question  as  to  assume 
contrary  to  law  that  the  statute  had  that  effect,  still,  as  the 
real  representatives  were  not  parties  to  the  incurring  of  the 
debts  by  deceased,  «ct.  /a.  on  the  statute,  as  upon  a  judg- 
ment, or  a  bill  in  equity  to  foreclose  or  sell,  would  have  to 
be  sued  out  against,  and  served  upon,  the  heirs,  to  make 
them  parties  before  they  could  be  deprived  of  their  property, 
which  it  is,  as  the  freehold  cannot  be  in  abeyance,  2  Wils. 
165 :  or  if  it  be  denied  that  the  property  in  the  lands  of 
deceased  is,  as  regards  the  creditors  of  deceased,  in  his 
heirs  or  devisees,  as  it  has  been  denied  to  be  in  bis  exec 
utors  or  administrators,  and  the  fee  simple  be  asserted  to  be 
in  abeyance ;  it  cannot  be  charged  till  it  comes  in  eue,  so 
as  to  be  certainly  charged  or  aliened,  1  Inst  878;  and 
like  a  title  of  honor  while  in  abeyance,  is  in  the  disposition 
of  the  crown ;  sueing  the  administrator  as  executor  is  use- 
less—Tomlin's  Law  Diet.  <<  Abeyance''— therefore  the  re- 
medy ought  to  be  by  petition  of  right  to  the  Crown.    Or 
suppose  we  shut  our  eyes,  and,  refusing  to  see  those  diffi- 
culties, conclude  that  judgment  against  the  executor  b 
correct,  still  it  is  well  known  a  suggestion  is  not  applicable 
to  any  case,  except  where  the  party  to  be  affected  by  it  is 
one  of  the  original  parties  to  the  record  upon  which  the 
execution  which  is  to  affect  him  or  his  property  is  to  issue ; 
if  he  be  not,  although  he  may  ultimately  be  as  much  bound 
by  such  judgment  by  force  of  some  statute,  as  if  he  were, 
yet  he  must  ba  made  a  party  to  it  by  ta.  /a.  first,  and  after 
that  you  can  affect  him  and  his  property  as  if  he  were  an 
original  defendant. — Permer  v.  Bruce^  1  Salk.  819;  Clowes 
V.  Brethrelly  10  M.  &  W.  506 ;  Eairu/ard  y.  Bosanquet^  2 
Q.  B.  972,  in  Error.     And  if  we  were  still  further  to  beg 
the  question,  by  assuming  contrary  to  law  that,  a  sugges- 
tion upon  the  roll  was  the  proper  mode,  although  the  heirs 
and  devisees  never  were  parties  to  the  action  or  judgment 
against  the  executor  or  administrator,  even  then,  as  the 
fact  of  the  plaintiff  being  a  subject,  the  fact  of  a  debt  being 
due  to  him  by  deceaaed,  and  the  question  what  is  the  pre- 
cise amount  of  such  debt  if  due,  are  not  matters  of  law 
which  the  court  can  determine  by  inspection  of  the  5  Qeo. 
XL  oh.  7,  but  must  be  decided  by  a  jury;  leave  to  enter 
such  suggestion  could  only  be  obtained  on  rule  nisi  served 
upon,  and  cause  shown  by,  the  heirs  and  devisees,  or  the 
opportunity  of  showing  cause  given  them  if  they  pleased : 
and  when  after  decision  of  the  court  that  such  suggestion 
should  be  entered  on  the  roll,  and  afterwards  in  fact  should 
be  entered  on  the  roll,  then  the  heirs  «nd  devisees  would 
have  the  right  to  plead  or  to  demur  to  it. — 2  Arch.  Pract 
1468,  9th  ed. ;  Watson  v.  QuiUer,  11  M.  &  W.,  767  to  772 ; 
Peterson  v.  Davis,  6  C.  B.  285,  252. 
After  being  compelled  to  dissent  from  the  views  of 


'' Aliquis"  to  the  extent  we  have  done,  it  affords  us  no  small 
pleasure  to  be  able  to  argue  with  our  fellow  labourer  in  the 
cause  of  amelioration,  to  this  extent,  that  we  think  it  would 
be  well  to  add  to  the  legislative  amendments  we  formerly 
suggested,  some  provision  for  enabling  all  courts  of  law  or 
equity,  where  infants,  married  women,  or  those  labouiing 
under  any  other  disabilities,  and  not  having  guardians 
capable  of  suing  and  being  sued,  were  parties,  to  appoint 
guardians  ad  litem  for  them,  at  the  sugges&on  of  their 
prochein  amis  or  any  of  the  parties  litigant;  and  still  fur- 
ther to  agree  with  him,  '^  that  it  would  not  be  a  difficult 
matter  to  frame  a  measure  which,  while  amply  protecting 
the  interests  of  heirs,  would  also  afford  a  reasonable  mode 
of  satisfying  creditcNrs ;"  in  our  opinion  dl,  or  very  nearly 
all,  that  will  be  attained  by  the  Court  of  Appeal  reversing 
the  present  constmction  of  our  present  statutes,  and  con- 
struing them  as,  we  think,  they  ought  to  have  been  con- 
strued at  first :  and  the  whole  of  it  will  be  certainly  obtained 
by  passing  an  explanatory  act  embodying  the  above  and 
former  suggestions  made  by  us,  to  effect  the  same  purpose, 
provided  it  seem  best  to  the  legislature,  that  lands  of  de- 
ceased debtors  should  be  real  estate ;  but  if  it  is  considered 
better  to  make  them  personal  property,  concerning  which 
the  executor  can  be  sued,  then  by  passing  for  Upper 
Canada  a  statute  in  the  veiy  same  words  (except  the  des- 
cription of  places,  &c.)  as  England  passed  for  India — ^we 
mean  the  9  Qeo.  III.  ch.  33 ;  or  by  adopting  the  old  prin- 
ciple of  English  law  applicable  to  colonial  lands  in  colonies 
which  (unlike  Upper  Canada)  have  no  constitution  by 
statute  given  them  by  the  mother  country ;  vis.,  that  such 
colonial  lands,  both  while  their  owner  lives,  as  well  as  after 
he  is  dead,  are  merely  chattel  property,  and  not  real  estate, 
(Noel  V.  Robertson,  2  Vent.  358 ;  Blanchard  v.  GaUy,  4 
Mod.  226) ;  as  in  that  case  the  interest  of  the  real  repre- 
sentatives would  be  protected  to  the  same  extent  as  the 
interests  of  the  personal  representatives;  by  obliging  the 
administrators  to  give  security  for  their  due  administration, 
and  making  them  and  the  executors  liable  for  wasting  the 
real  estate  or  administering  it  improperly.    Many  would 
think  this  sufficient ;  but  the  lands  of  deceased  debtors 
must  be  either  whoUy  and  solely  realty  or  personalty,  and 
cannot  be  either  and  neither,  and  both  at  the  same  time, 
if  any  real  amendment  is  desired.     Gardiner  v.  Gardiner, 
and  that  class  of  cases,  by  incautiously  going  too  fiur  to  stop, 
and  then  fearing  to  recede  or  advance  to  a  secure  position, 
have  placed  the  Canadian  courts  in  a  position  similar  to  that 
in  which  Cnsar  would  have  been,  if,  when  having  passed 
the  Rubicon  contrary  to  law,  he  became  panic  stricken,  and, 
fearing  to  march  upon  Bome,  and  inaugurate  a  new  form 
of  government^  stopped  half  way,  merely  establishing  a  bad 
precedent,  and  adding  to  previous  confuaion. 
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CHANCERY  DELAYS. 

Much  Las  been  written,  and  many  and  loud  have  been 
the  denunciations  a<;atnat  Chancery  delays.  They  have 
afibrded  amusemsnt  to  the  readers  of  popular  novels, — ^but 
they  have  also  given  deep  and  bitter  anguish  to  those  who 
have  been  subjected  to  their  torture. 

That  the  principles  of  the  court  are  merciful  and  equita- 
ble, few  will  deny;  but  there  are  also  few,  if  any,  who  will 
acknowledge  that  its  practice  is  as  equally  merciful  and 
equitable.  By  some  means  or  other,  that  which  was  in- 
tended to  mitigate  the  rigor  of  common  law,  has  been  made 
a  rigorous  taskmaster  over  those  who  have  been  induced  to 
seek  what  they  supposed  to  be  the  protection  of  its  juris- 
diction against  the  infliction  of  legal  wrong.  And  is  there 
no  remedy  ?  Are  these  delays  attributable  to  the  judges, 
the  practitioners,  or  the  suitors  ?  Few  can,  perhaps,  give 
satisfactory  answers.  A  great  deal  of  the  difficulty  may, 
we  think,  be  found  in  that  portion  of  the  practice  which 
determines  the  computation  of  time  in  pleading. 

Take  an  ordinary  case  of  a  foreclosure  suit.  Before  it 
can  come  to  be  heard  on  motion  for  a  deeree,  or  pro  eon- 
fesso  by  the  most  expeditious  way,  seven  weeks  at  hasty 
often  eight  weeks,  must  elapse  from  the  date  of  serving  the 
bill.  Now,  an  ordinary  common  law  suit,  taking  the  ful^ 
time  allowed  for  each  step,  can  be  brought  to  trial  in  twenty- 
eight  days,  or  four  weeks.  But  if  the  defendant  does  not 
appear,  the  plaintiff  can  take  out  his  execution  in  eighteen 
days  from  the  date  of  serving  the  writ ;  while  in  no  Chan- 
cery case  (except  those  of  a  very  special  nature)  can  he 
have  his  decree  within  seven  weeks,  or  forty-nine  days, 
even  when  the  defendant  does  not  appear.  Surely  it  can- 
not bo  maintained  that  Chancery  pleading  requires  longer 
time  to  prepare  than  common  law  pleading.  If  anything. 
Chancery  pleading,  being  principally  by  bill,  answer,  or  de- 
murrer, and  replication,  is  more  simple  than  summons  and 
appearance,  declaration,  plea,  replication,  rejoinder,  surre- 
joinder, rebutter,  surrebutter,  with  an  occasional  demurrer, 
although,  in  fact,  few  oases  go  beyond  rejoinder.  In  eight 
days  from  the  service  of  the  declaration  (or  eighteen  days 
from  the  service  of  the  writ),  in  common  law,  the  plaintiff 
is  entitled  to  know  what  defence  his  adversary  relies  upon ; 
but  in  Chancery  he  must  wait  twenty-eight  days,  and  then 
must  allow  him  twenty-one  days  more^  be^re  he  can  bring 
the  case  to  a  hearing;  while  at  common  law  the  defendant 
is  only  allowed  eight  days  until  the  case  is  ready  for  trial. 
This  slowness,  we  must  confess,  is  most  detrimental  to  the 
interests  of  a  case ;  for  the  sooner  the  action  is  brought 
to  issue,  the  better  it  is  for  the  professional  man,  and  the 
litigants;* — ^the  facts  are  fresh  in  the  minds  of  all,  and  can 
be  presented  to  the  court  with  a  ^sfajaess^  and  clearness 
which  a  long  delay  must  seriously  diminish. 


Then  take  a  case  which  goes  through  the  ordinary  for- 
malities of  examination  and  hearing.  The  Chancery  suit, 
if  not  proceeded  with  after  answer  filed,  cannot  be  dismissed 
by  the  defendant  until  twenty-eight  days  after  answer,  and 
then  two  clear  (or  four  fall)  days'  notice  of  motion  to  dis- 
miss must  bo  given ;  whereas  at  common  law,  if  after  the 
defendant  has  filed  his  pleas,  and  served  notice  to  reply, 
the  pUuntiff  neglects  to  reply  for  eight  days  after  suoh 
notice,  the  defendant  may  sign  judgment  of  non  pros. 
But  should  the  case  go  on,  the  Chanoery  suit  requires  four- 
teen days'  notice  of  examination,  and  the  common  law  suit 
only  eight  days'  notice  of  trial.  And  here  oomes  in  some 
simihurity  between  Ghaocery  and  law  proceedings.  Although 
in  the  great  majority  of  cases  the  common  law  suit  is  finally 
decided  at  the  trial,  while  the  Chanoeiy  suit  must  wait  for 
the  hearing  term,  which  commences  about  nine  weeks  after 
the  commencement  of  the  examination  term,  yet  judgment 
in  the  common  law  suit  cannot  be  signed  (unless  immediate 
execution  is  granted)  until  the  term  after  the  verdict,  which 
is  about  eight  or  nine  weeks  after  the  commencement  of  the 
assizes.  But  even  this  analogy  is  only  ia  name.  In  the 
common  law  suit,  the  verdict^— equal  to  the  decree  in  Chan- 
cery— ^is  pronounced,  and  only  the  formality  of  entering  up 
judgment  remains ;  while  in  Chancery  there  is  as  yet  no 
verdict,  but  only  the  merits  of  the  ease,  in  suoh  a  state  that 
the  oourt  can  on  ailment  adjudicate  upon  them.  True, 
the  verdict  at  law  may  be  impeached,  and  &  role  to  show 
cause  may  delay  its  being  entered  up,  but  anch  a  proceeding 
seldom  delays  a  common  law  suit  more  than  the  time  the 
rule  stands  for  judgment — a  period,  in  Chancery  proceed- 
ings, which  we  often  hear  Ghaooery  practitioners  complain 
of  as  most  unnecessarily  long. 

Now  in  the  English  Court  of  Chancery,  the  time  allowed 
for  pleading  is  much  shorter  than  that  allowed  in  the  Court 
of  Chancery  here.  There,  a  defendant  must  enter  an 
appearance  within  eight  days  after  service  of  the  bill ;  and 
if  the  defendant  doea  not  plead,  answer,  or  demur,  the 
plaintiff  may  file  a  traversing  note,  which  in  effect  makes 
the  defendant  traverse  the  case  made  out  in  the  bill.  If  the 
defendant  answers,  demurs  or  pleads,  he  must  do  so  wLthia 
twelve  days  after  appearance;  or,  when  required  if>  answer, 
by  the  deUveiy  of  interrogatories^  then  wit^ia  ftmcteea  days 
from  the  service  of  sueh  interrogatcmes.  A  molioa  for 
decree  ite<|^ue3  a  month's  notice  to  be  given ;.  and  a  bill 
may  be  taken  prQ  eonfiuo^  when  the  defendant  is  attached 
for  not  answering,  within  three  weeks  after  the  exeoutioa  of 
the  attachment,  by  serving  on  sueh  defendant  a  three  weeks^ 
notice  of  motion  to  take  the  bill  pro  cor^easo  against  him. 

These  comparisons  show  strongly  agaittst  the  practice  of 
our  Court  of  Chancery  in  regard  to  the  times  i^lowed  for 
pleading;  but  there  is  another,  and  perhaps  the  sorest  spot 
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of  all,  to  which  we  have  not  yet  referred :  we  mean  the 
Master's  office.  Here,  whatever  may  be  the  delay  in  the 
former  port  of  the  case,  delay  the  most  annoying  and 
nomercifal  ooonrs.  On  the  argnment  in  court,  or  on  a 
reference  before  a  jndge  in  chambers,  the  whole  case  is 
heard  and  disposed  of;  bat  in  th^  Master's  office  the  case 
is  gone  into  piecemeal,  and  little  by  little,  and  with  sleepy 
pace  it  drags  its  slow  length  along.  An  hour  is  given  for 
one  day,  another  hour  for  some  future  day,  and  so  on  until 
work  is  spun  out  orer  five  or  six  weeks,  which  could 
better  and  more  satisfactorily  to  all  parties  be  done  at  a 
sitting  of  two  or  three  hours,  'take  for  instance  a  common 
foreclosure  case.  Three  warrants,  for  three  separate  hours, 
on  as  many  days,  have  to  be  taken  out,  served,  and,  as  they 
mature,  attended.  For  what,  we  ask,  are  these  separate 
days  required  ?  Could  not  the  accounts  be  brought  in,  and 
the  cause  heard  and  determined,  and  eosts  taxed,  at  the  one 
sitting ;  and  if  it  was  found  impossible  to  settle  the  report 
at  the  same  time~^nd  such  could  be  settled  in  one  half 
the  cases — could  not  the  next  day,  or  one  not  far  off,  be 
appointed?  Most  assuredly  we  think  it  could  be  so 
arranged ;  and  such  a  practice  would,  we  are  sure,  soon 
clear  out  the  old  cases  with  which  the  Master's  office  has 
become  crowded. 

Another  matter,  worthy  of  the  oionsideration  of  Chancery 
reformers,  ta  the  repeal  of  the  order  of  theBOth  June,  1859, 
which  provides  that  the  time  of  the  long  vacation  (seven 
weeks)  shall  not  be  reckoned  in  the  computation  of  the 
time  allowed  for  answering.  Under  its  operation  a  defen- 
dant may  delayaphkintiff  fully  eleven  weeks  before  he  puts 
in  a  defence ;  and  if  no  answer  is  put  in,  tlie  plaintiff  may 
have  to  wait  fourteen  weeks  before  his  cause  can  be  heard. 
The  aualogy  of  the  common  law  practice  does  not  support 
this ;  for  at  common  law,  if  a  defendant  does  not  appear 
within  the  ten  days  in-  vacation,  final  judgment  may  be 
signed  against  him ;  but  should  he  appear,  it  is  provided 
that  no  declantion,  or  pleading  after  declaration,  shall  be 
filed  or  served  between  the  1st  July  and  21st  August 
Much  better  would  it  have  been  to  have  provided  that  no 
order  pro  con/esso  should  be  taken  out  during  vacation ; 
and  that  where  a  bill  was  served  near  the  close  of  vacation, 
the  time  within  vacation  should  count. 

It  is  iiparcely  within  our  province  to  do  more  than  point 
out  what  we  consider  errors  in  practiee,  and  to  suggest  for 
consideration  suck  alterations  as  we  think  useful  and  prac- 
tical. It  is  admitted  by  all,  that  Chancery  practice  has 
greatly  improved  in  some  particulars  since  the  reorganiza- 
tion of  the  court ;  and  for  the  sake  of  reform,  we  are  happy 
to  say  that  so  far  as  the  Judges  of  that  court  are  con- 
cerned, every  inclination  to  reform  the  old  abuses  has 
been  shown,  in  listening  to  suggestions,  and  in  adopting 


such  as  have  been  represented  to  be  advantageous.  The  inten- 
tion— at  present  vaguely  hinted  at — of  having  three  courts, 
by  the  judges  sitting  separately,  affords  a  good  opportunity 
for  a  thorough  revision  of  the  practice,  and  in  such  a  pro- 
ceeding we  would  be  only  following  Englbh  precedent,  for 
the  matter  seems  to  have  been  taken  up  there  with  an  inten- 
tion to  thoroughly  reform  it.  Would  not  the  old  as  well  as 
common  law  form  of  entering  an  appearance  in,  say,  ten  days 
after  service  of  bill,  be  an  improvement ;  or  if  not  that, 
then,  twelve  or  fourteen  days  be  sufficient  for  a  defendant 
to  be  allowed  for  preparing  his  answer,  and  the  common- 
law  eight  days  for  notice  of  motion  for  decree,  examination 
and  hearing  ?  And  could  not  other  periods  be  shortened 
proportionally  ?  And  in  reference  to  the  Master's  office, 
could  not  cases  be  disposed  of  at  the  one  sitting,  rather  than 
have  them,  like  the  liver  of  Prometheus,  slowly  wasted,  or, 
like  the  stone  of  Sisyphus,  requiring  the  same  ground  to  be 
gone  over  so  often  ?  Surely,  something  should  be  done  to 
take  away  the  odium  which  attaches  to  the  court  on  the 
ground  of  delay  and  unnecessary  proceedings.  For  our- 
selves we  may  say  that,  whatever  may  be  our  views  as  to 
the  continuanee  of  the  court  as  a  court  of  equity,  we  have 
made  these  observations  consider! og  that  as  we  have  such  a 
court,  it  ought  to  be  made  as  thoroughly  efficient  as  are  our 
law  courts.  The  question  of  reform  has  lost  none  of  its 
force  since  the  publication  in  tliese  columns  of  the  letter  of 
''  A  City  Solicitor;"  and  whatever  may  be  the  opinions  of 
parties  in  regard  to  the  frequency  of  the  facts  there  stated, 
no  one  can  deny  that  they  may  and  do  occur  in  the  progress 
of  a  cause. 

As  a  supplement  to  our  remarks,  we  may  add  the  follow- 
ing extract  from  a  Keport  of  the  Liverpool  Law  Society, 
on  Chancery  Reform.     We  copy  from  the  Law  Times: 

Aaloike  Judges  working  mU  their  own  Decrees, 

By  the  Acts  of  15  &  16  Vict.,  cc.  80  and  86,  important  and 
sweeping  changes  were  introduced  into  the  Court  of  Chancery. 

By  the  first-mentioned  Act  the  office  of  Master  in  Chancery 
was  abolished,  it  being  recited  that  it  was  expedient  that  the 
business  then  disposed  of  in  the  office  of  such  Masters,  should 
be  transacted  by  and  under  the  more  immediate  direction 
and  control  of  the  judges  of  the  court ;  and  the  Master  of  the 
Bolls  and  Yice-Chanoellors  for  the  time  being  were,  by  sect. 
11,  required  to  sit  at  chambers  for  the  despatch  of  such  part 
of  the  business  of  the  oourt  as  could,  without  detriment  to  the 
public  advantage  arising  from  the  discussion  of  questions  in 
open  court  be  heard  in  chambers.  And  by  sect  16  the  Mas- 
ter of  the  Rolls  and  every  of  the  Yioei-Chanoellors  for  the  time 
beings  were  authorised  to  appoint  two  chief  clerks  each  for  the 
purpose  of  assisting  in  the  general  business  of  each  court,  and 
the  causes  and  matters  belonging  thereto.  And  it  was  also 
enacted  by  sect  29  that  the  Maater  of  the  Rolls  and  the  Vice- 
Chancellors  respectively  should  have  the  sole  power  (subject 
to  any  rules  which  mi^hl  be  made  by  the  Lord  Chancellor, 
with  the  advice  and  assistance  of  them  or  any  two  of  them)  to 
order  what  matters  and  things  should  be  investigated  by  and 
before  their  respective  chief  clerks,  either  with  or  without  their 
direction  during  their  progress,  and  what  matters  and  things 
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should  be  beard  and  investigated  by  themselves;  and  parii« 
calarly,  if  the  judge  should  so  direct,  his  chief  clerks  respec- 
tively should  take  accounts,  and  make  such  inquiries  as  had 
nsually  been  prosecuted  before  the  chief  clerks  of  the  Masters ; 
and  the  judge  should  give  such  aid  and  directions  in  every  or 
any  such  account  or  inquiry  as  he  might  think  proper,  but  sub- 
ject to  the  right  there  provided  for  the  suitor  to  bring  in  any 
particular  point  before  the  judge  himself.  And  by  sec.  36  all  the 
powers  of  we  Masters  were  given  to  the  Masters  of  the  Rolls 
and  the  Yice-Chancellors. 

It  appears  to  the  committee  that  the  intention  of  this  Act 
was  to  substitute  the  judge  in  the  cause,  and  not  his  chief 
clerk  for  the  former  Master  in  Chancery — and  that  the  chief 
clerk  should  assist  the  judge  in  the  same  way  as  the  Master's 
ohief  clerk  assisted  the  Master.  A  decree  was  therefore  in- 
tended, except  in  the  minor  details,  to  be  worked  out  by 
the  judge  who  made  it,  sitting  in  chambers. 

In  order  to  enable  this  intention  to  be  earned  out,  it  is 
clearly  peoessary  that  each  jud^  so  assuming  the  duties  of  a 
Master  in  Chancery,  should  sit  m  Chambers  m  a  considerable 
portion  of  his  time,  at  least  so  long,  if  not  longer,  than  the 
time  for  which  he  is  engaged  in  court.  In  its  actual  working, 
however,  the  Act  has  not  fulfilled  its  design.  From  the  f^reat 
increase  of  business  in  the  court  since  the  improvement  m  its 
procedure,  nearly  the  whole  time  of  the  jud{^  is  occupied  in 
hearing  matters  m  open  court,  and  only  a  very  small  portion 
of  each  day  is  devoted  to  sitting  in  chambers,  the  result  of 
which  is,  that  the  task  of  working  out  the  decrees,  formerly 
devolving  on  the  old  Masters  in  Chancery,  is  substantially 
thrown  upon  the  chief  clerks :  and  that  instead  of  obtaining 
the  decision  of  the  judge  in  chambers  in  the  first  instance,  as 
was  intended,  the  suitor  has  first  to  go  before  the  ohief  clerk, 
and  when  he  desires  the  opinion  of  the  judge,  or  the  assistance 
of  counsel,  has  to  incur  the  expense  and  delay  of  briefing  both 
the  counsel  who  have  been  engaged  in  the  cause  to  argue  the 
matter  in  open  court.  This  course  of  things  also  tends  to  aug- 
ment the  amount  of  business  transacted  in  open  oonrt,  whereby 
the  evil  increases  itself. 

In  working  out  a  decree  before  a  chief  clerk  moreover,  more 
time  has  necessarily  to  be  oonsumed  than  would  be  required 
by  the  judge  who  has  heard  the  cause  in  court,  for  he  has  to 
be  made  acquainted  with  the  nature  and  details  of  the  suit, 
with  which  the  judge  is  already  familiar.  It  was  indeed  to 
remedy  this  precise  evil,  of  a  suit  being  heard  before  one  judi- 
cial officer  and  worked  ont  by  another,  that  the  Act  of  1852 
was  passed. 

From  the  above  causes,  and  the  undue  amount  of  business 
thus  thrown  upon  the  ohief  clerks,  they  have  become  so  much 
overburdened  with  work,  that  i^reat  delays  arise  in  chambers 
from  their  sheer  inability  to  dispose  of  the  mass  of  matters 
before  them.  This  has  led  to  a  return  to  the  old  practice  of 
the  Master's  chambers,  of  allotting  to  each  business  an  inter- 
val much  to  short  to  dispose  of  it  satisfaotorly,  thus  leading  to 
frequent  adjournmenls,  great  loss  of  time,  and  increased  ex- 
pense to  the  parties. 


CHANCERY  EXAMINATION  TERMS. 
The  following  ohanges  ha^e  been  made  in  the  times  for 
holding  the  Examination  Terms  in  the  following  places : 

London. — Fourth  Tuesday  in  September  (27th)|  instead 
of  the  second  Tuesday. 

Niagara. — ^Third  Tuesday  in  October  (18th),  instead  of 
the  fourth  Tuesday  in  September. 

BelUvilU. — Second  Tuesday  in  October  (lltb),  instead 
of  second  Tuesday  in  September. 

Notices  already  given  for  the  days  formerl^y  appointed  to 

be  good  for  the  days  now  named. 


AUTUMN  CIRCUITS.    1859. 


The  Courts  of  Oyer  and  Terminer  and  General  Gaol  De- 
livery^ and  of  Assise  Nisi  Prius,  in  and  for  the  several  Coon- 
ties  of  that  part  of  the  Province  formerly  Upper  Canada, 
after  the  present  Term^  will  be  held  as  follows : 

.   EASTERN  CIRCUIT. 
Thb  Hoh.  Mm.  Jusnci  RzoHAmns. 

Brookville, Tuesday, 4th  October. 

Perth,. Tuesday, llth October. 

OtUwa, Tuesday, 18th  October. 

L'Orignal, Thursday, 27th  October. 

Cornwall, Tuesday, 1st  November. 

MIDLAND  CIRCUIT. 
Tni  Hon.  Ma.  Jubtioi  Haoaett. 

Belleville, f. Wednesday, 2l8t  September. 

PiotoB, M«...  Taesday,  «.•«..«  ......    4th  Oetober. 

Kingston, Monday,^ •.  10th Oetober. 

Peterborough, Monday, 24th  October. 

Whitby, Monday 81st  October. 

Coboorg, Monday, 7th  November. 

HOME  CIRCUIT. 
Tbi  Hoh.  Sia  JoHX  Biysblit  RoBursox,  Baet.,  Chibt  Jdstiob. 

Owen's  Sound, Wednesday, 28th  September. 

Barrie, Tuesday, 4th  Oetober. 

MiltOB, Tuesday, 11th  Oetober. 

Wetland, Monday, 17th  Oetober. 

Hamilton, Monday,  ••.•- 24th  October* 

Niagara, •...•••m  Friday,  •••••••••••.«•••  11th  November* 

OXFORD  cmcmT. 

Thi  Hob.  Mm.  Jdstiob  Bubbs. 

Cayuga, Wednesday 28th  September. 

Simooe, Monday, 8rd  Oetober. 

Woodstock, Friday, 7th  October. 

Brantford, Monday, 17th  October. 

Stratford, Monday, 24th  Oetober. 

Berlin, Monday, 81st  October. 

Ouelph, Monday 7th  November. 

WESTERN  CIRCUIT. 
Tbb  Hob.  Mb.  Jvsticb  MoLbab. 

Goderich, Tuesday, 27th  S^tember. 

London, Tuesday 4th  October. 

St  Thomas Tuesday,^ 18th  October. 

Chatham, Tuesday, 25th  October. 

Ssmia, Tuesday, let  November. 

Sandwich Tuesday, 8th  November. 

CITY  OF  TORONTO. 
Tkb  Hob.  Chibv  Justiob  Dbapbe. 
Monday, 10th  Ootober. 

Of  which  all  Sheriffii,  Magistrates,  Coronets,  Oaoleis, 
and  other  Peace  Officers  are  requested  to  take  notice. 

By  the  Court, 

CHARLES  C.  SMALL. 
Trinity  Term,  CUrk  of  the  Craum  and  PUat. 

2lSnd  August,  1859. 
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FEES  FOR  SUPERIOR  COURT  BUILDINGS. 

The  following  comparison  of  the  fees  required  to  be  paid 
under  the  statutes  for  providing  accommodation  for  the 
Superior  Courts  of  Law  and  Equity,  may  not  be  uninterest- 
ing to  practitioners.  The  list  does  bot  include  the  fees 
paid  under  the  rules  or  orders  of  the  Courts. 

0  Tie.  c.  83  A  18  Tie.  e.  122.    20  Tlo.  c  64.    22  Via  0.31. 
Amount  pTOTlded £6^000  £10,000  £10,000  £30,000 

OOMVOX  LAW. 

Writf,  Ac,  bating  tba  teal 

ofth«Gourt  In.  3d.  ls.6d.  2b.  Gd. 

Jndgnenta  enUrad 28. 6d.  Si.  Od.  8a.  Od. 

OerUfleate  of  Jndgmfvt nil.  nil.  28. 6d. 

Setting  down  far  argnment  nil.  nil.  la.  6d. 

Klai  Prins  rocord li.3d.  nil.  An.Od. 

Bate  of  Court nlL  nil.  lB.Od. 

luxation  of  C06U.... nil.  nil.  Os-Od. 

te.  Od.  4a.  6d.  16a.  8d. 

ORAVCSBT. 

VntagBOlR 6s.  Od.  68. 8d.  12i.0d. 

paena  or  Deeretal  Ordar nil.  nil.  6a.  Od. 

Certifleatea niL  nil.  Si.  Od. 

VTrita nH.  nil.  28. 6d. 

68.  Od.  6a.  3d.  22L0d. 

ZRllOR  Aim  APPSAI. 

Xntaring  Appaal 68.  Od.  78.  Od.  208.  Od. 

Jodgment ~ nil.  nlL  10>.0d. 

6a.  Od.  7s.  6d.  80b.  Od. 

Tbtal  nndar  tha  Statutaa ...  16a.  Od.  ISa.  Sd.  688. 8d. 


COUNTY  COURT  COMMITMENTS  IN  ENGLAND. 

For  the  sake  of  giving  the  advocates  of  both  sides  of 
ibis  question  a  fair  chance  of  discussion,  we  here  republish 
the  "  Beport  of  the  Committee  of  County  Court  Judges  to 
the  Bight  Honorable  the  Lord  High  Chancellor.'' 

Jn\j  25,  1869. 

Mr  Lord, — ^In  obedience  to  your  Lordship's  wish,  conveyed 
to  ns  by  Mr  Johnson,  in  bis  letter  of  the  28th  ultimo,  wv  have 
continued  the  inquirv  into  the  subject  of  oonntj  court  impri- 
sonment, which  we  bad  commenced  under  the  directions  of 
the  late  Lord  Chancellor ;  and  we  now  beg  leave  to  report  to 
your  Lordship  the  result  of  our  inoairy,  and  to  forward  copies 
of  the  questions  we  addressed  to  ail  the  judges  of  the  county 
courts  and  the  answers  we  have  received  thereto. 

Your  Lordship  will  perceive  that  it  is  the  opinion  of  twenty* 
four  of  the  judges  that  the  ^wer  of  a  judj^e  to  send  a  person 
to  prison  for  disobedience  in  not  appearing^  in  court  to  an 
afberjudgment  summons  should  no  longer  exist,  in  which  opi- 
nion we  all  concur ;  and  it  will  also  appear  that  almost  all  the 
judges  who  consider  that  the  power  should  be  retained  do  not 
oommitfor  non-appearance  until  they  have  satisfied  themselves 
that  the  person  summoned  ought  to  be  committed  either  for 
fraud  or  for  having  neglected  or  refused  to  pay,  having  had 
the  means  to  pay. 

It  would  appear,  therefore,  on  the  first  glance,  that  the  latter 
praoticHiIly  aoquiesce  in  the  opinion  of  those  judges  who  think 
that  the  power  to  oomnut  for  non-appearance  should  not  exist ; 
but  this  IS  not  the  case,  for  they  consider  it  essential  that  the 
power  should  be  retained,  because  they  argue  that,  although 
they  do  not  commit  until  they  have  by  inquiry,  either  of  the 
plaintiff^  officers  of  the  court  or  others,  morally  satisfied  them- 
selves that  it  is  a  fit  case  for  committal,  yet  they  contend  that 
should  the  power  to  commit  for  non-appearance  be  abolished, 
a  defendant  who  does  not  appear  can  seldom  or  never  be  com- 
mitted, inasmuch  as  the  jnoge  scarcely  ever  can  be  satisfied  by 
l^ftd  evidence  of  the  defendant's  ability  to  pay,  where  he  is 


not  present  to  be  examined,  and  that  the  consequence  will  be 
that  persons  summoned  under  sect  98  of  9  d^  10  Vic.  c.  95,  wHl 
never  attend,  as  they  will  by  staying  away,  effectually  prevent 
their  being  committed. 

We  beg  leave  to  state  that  we  do  not  concur  in  the  view  thus 
taken,  as  we  conceive  that  in  nearly  all  cases  where  the  party 
summoned  does  not  appear,  sufficient  evidence  can  be  obtained 
to  enable  the  judge  to  decide  upon  the  question  of  committal. 
Upon  the  wnole,  we  beg  leave  to  recommend  that  the  law 
should  be  altered,  so  that  no  person  who  neglects  to  appear  to 
ajudgment  summons  should  be  committed  unless  the  judge 
has  satisfied  himself  that  be  is  liable  to  be  committed  for  some 
one  of  the  causes  mentioned  in  sect.  99  of  9  &  10  Yict.  c  95  ; 
but  we  are  of  opinion  that  no  other  alteration  is  needed,  and 
that  any  limitation  of  the  number  of  times  for  which  a  person 
may  be  sent  to  prison  would  operate  most  prejudicially  upon 
the  welfare  of  all  classes,  who,  from  fluctuation  in  the  labour 
market  or  other  circumstances,  require  credit  to  be  given 
them  at  times. 

It  is  obviously  of  immense  importance  to  these  classes  that 
the  promises  which  they  in  those  times  make  should  be  capable 
of  being  enforced,  when  they  are  again  in  work,  or  tnev  would 
find  in  time  of  need  that  such  promises  were  of  little  avail. 
We  express,  we  believe,  the  feeling  of  all  the  ludges  when 
we  say  that  any  alteration  of  the  law  which  would  take  away 
from  the  county  courts  the  power  of  imprisonment  would  re- 
lieve the  judges  of  a  most  painful  duty,  but  would  produce 
great  misery  among  the  wo»ing  classes,  who,  forced  to  buy 
on  credit,  would  hereafter  only  obtain  it  on  terms  which  would 
cause  those  who  paid  their  debts  to  pa^  for  those  who  did  not. 
Your  Lordship  will  perceive  that  with  two  or  three  excep- 
tions the  judges  are  or  opinion  that  it  is  essential  that  the 
working  classes  shall  obtain  credit  on  fair  terms,  and  that 
they  consider  that  the  county  courts  enable  them  so  to  obtain 
it ;  could  they  not  do  so,  in  times  of  sickness  or  scarcity  of 
work,  they  would  be  compelled  to  resort  to  their  parishes  for 
relief,  and.  their  homes  would  be  broken  up. 

To  take  away  all  remedy  for  the  recovery  of  debts  under  40«., 
as  has  been  suggested,  we  feel  justified  in  stating  would  be  most 
impolitic,  and  would  tend  in  times  of  depression  to  aggravate 
distress,  and  consequently  to  increase  discontent  and  its  con- 
comitant evils.  It  IS  the  opinion  of  many  of  the  judges  that, 
since  the  establishment  of  the  Courts,  the  periods  of  depression 
in  the  north  have  passed  over  the  people  lighter  than  they  used 
to  do. 

The  law  would  certainly  be  a  harsh  law  if  it  permitted  a 
man  to  be  sent  to  prison  again  and  again  for  owm^  a  small 
debt,  but  it  does  not  permit  any  such  thing.  For  owing  a  debt 
a  man  cannot  be  so  punished,  but  only  where  he  possesses  the 
means  of  paying  it  and  will  not.  After  having  suffered  one 
imprisonment  he  cannot  be  imprisoned  again  unless  he  sub- 
sequently thereto  has  the  means  of  paying  and  still  refuses. 
Such  instances  of  obstinacjr  are  extremely  rare,  and  we  would 
submit  that  it  would  be  highly  impolitic  in  order  to  allow 
these  few  persons  to  indulge  their  obstinate  feelings,  to  deprive 
all  creditors  of  the  power  to  compel  a  man  to  pay  a  debt,  when 
he  is  proved  to  have  the  means  of  satisfying  it. 

The  experience  of  the  whole  Courts  of  Request  shows  that 
when  men  could  by  remaining  in  prison  for  a  certain  time  rid 
themselves  of  their  debts  they  preferred  to  do  so.  The  period 
in  these  courts  for  which  a  man  could  be  imprisoned  was  gen- 
erally 20  days  for  a  debt  of  20«.,  and  40  days  for  one  of  4U)<., 
and  so  on,  increasing  20  days  for  every  20^.  owed. 

The  bill  introduced  into  the  House  of  Commons  by  Mr. 
Collier,  Q,C.,  provides  that  no  person  shall  be  committed  who 
does  not  appear  to  a  jodgment  summons,  unless  the  judge  is 
satisfied  that  he  ought  to  be  committed  for  any  cause  which 
he  would  be  liable  to  be  committed  for,  had  he  appeared  in 
court. 

We  think  that  so  much  of  the  bill  should  become  law,  but 
we  cannot  too  strangly  express  our  objections  to  the  proposal 
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to  limit  the  time  to  whioii  an  obstinate  person  may  beimpris- 
irtiedf  not  becaase,  as  we  hope  we  have  shewn,  that  saoh 
person  onght  to  be  punished,  bat  because  the  power  to  com- 
pel payment,  where  means  of  payment  exist,  is  essentially 
necessary  for  the  welfare  of  those  classes  who  obtain  credit 
upcn  the  faith  of  paying  out  of  their  future  earnings. 

'the  second  clause  of  Mr.  Collier's  bill  would,  in  our  opinion, 
operate  as  a  measure  of  confiscation  upon  the  debts  now  due 
to  tradesmen  on  the  judgments  of  the  county  courts  (in  some 
cases  amounting  to  £50,  exclusive  of  oosts),  or  which  the 
creditors  have  allowed  to  be  incurred,  from  their  knowledge 
that  by  law  they  could  compel  payment  wheneyer  their  debtors 
mieht  possess  the  means  of  satisfying  them. 

By  tne  late  Lord  Chancellor's  direction,  we  also  in(fuired 
into  the  working  of  the  courts  as  far  as  regards  loan  societies, 
beer  scores,  and  the  selling  of  goods  by  travelling  drapers  and 
such  persons. 

The  Questions  we  oiroulated  and  the  answers  we  received 
we  beg  leave  to  enclose,  and  to  recommend,  so  far  as  the  second 
of  the  above  subjects  is  concerned,  that  in  the  next  session  of 
Parliament  a  measure  should  be  introduced  providing  that  no 
debt  for  beer,  consumed  on  the  premises  where  sold,  shall 
be  recoverable  except  by  action  commenced  within  fourteen 
days  from  the  time  of  the  incurring  thereof. 

It  does  not  appear  to  us  that  any^  beneficial  suggestion  can 
be  made  with  reference  to  loan  societies,  and  we  do  not  pro- 
pose any  interference  with  travelling  drapers  and  such  persons, 
because  we  think  Uiat  the  judges  of  the  courts,  by  carefully 
weeding  fr<Hn  the  accounts  of  Sieee  persons  all  sums  charged 
for  goods  supplied  to  a  wife  on  the  credit  of  her  husband  not 
befitting  her  station,  or  which  he  has  not  sanctioned,  can 
prevent  any  ill  efiect  which  would  otherwise  arise  from  this 
system  of  trading,  and  because  we  think  that  when  so  re- 
strained the  system  is  not  dtsadvantageous  to  the  labouring 
classes. — We  have  the  honour  to  be,  Ac.,  my  Lord,  your 
Lordship's  obedient  servants,  Javks  Manniro. 

J.  H.  Ros. 
E.  CooKi. 

J.  WORLLSDGS. 
W.    FURNIR. 


SELECTIONS. 

JURISPRUDENCE  AND  RELIEF  IN  EQUITY. 


Falcke  r.  Grat  (33  L.  T.  Rep.  207). 

The  more  flattering  a  bargain  is  to  a  purchaser's  sense  of 
superior  knowledge  and  good  fortune,  the  more  hazardous  it 
becomes  in  his  suit  for  specific  performance  of  the  contract. 
The  plaintiff  Mr.  Falcke  made  a  capital  bargain.  A  pair  of 
large  oriental  china  jars  were  the  ornament  of  Mrs.  Graves 
drawing-room  at  Gloucester  terrace.  They  had  been  be- 
queathed to  her  by  a  lady,  with  the  tradition  that  George  the 
rourth  had  once  offered  lOOZ.  for  them*  In  January  Mrs. 
Gray  put  the  house  into  an  agent's  hands  to  be  let  furnished. 
Mr.  Falcke,  who  was  in  search  of  such  a  residence^  looked 
through  Mrs.  Gray's, -was  struck  by  the  jars,  not  with  any 
mere  royjal  or  sentimental  adoration,  for  he  had  been  a  dealer 
in  curiosities  and  old  china.  Cautious  by  habit  he  did  not 
spoil  the  affair  by  precipitation.  Mrs.  Gray  was  written  to 
and  came  t(>  town.  Thev  met  at  the  house.  It  was  arranged 
that  the  plaintiff  should  have  certain  articles  of  the  furniture 
at  valuation.  ^  The  agent's  clerk  valued  the  ordinary  articles, 
but,  distrusting  his  connoisseurship  in  fictiles,  suggested 
Messrs.  Watson,  of  Duke  street,  the  other  defendants,  as  com- 
petent valuers.  The  suggestion  was  not  adopted,  and  either 
in  a  random  way,  or  by  the  help  of  some  analogies  not  dis- 
closed, the  clerk  set  down  the  jars  at  25^  This  did  not  satisfy 
Mrs.  Gray.    lie  protested  he  waa  no  judge  of  such  matters. 


She  pressed  him  for  a  further  opinion.  *  Suppose  we  say  40^ ' 
was  his  amended  valuation.  Mr.  Falcke  showed  no  eagerness ; 
the  affair  was  evidently  in  excellent  train,  and  he  knew  very 
well  that  40/.  was  not  a  reasonable  price.  So  he  admitted  in 
the  suit;  from  the  evidence  in  which  it  also  appears  that  he 
knew  the  jars  were  worth  at  least  125/.  Finally  an  agree- 
ment was  drawn  up  by  Mrs.  Grav's  house  agents,  and  signed 
by  Mrs  Gray,  to  the  effect  that  Mr.  Falcke  should  have  the 
option  of  purchasing  the  whole  or  any  part  of  the  undermen- 
tioned articles  at  the  sums  affixed,  viz.,  sideboard  18/.  18«.,  &c., 
and  "  two  large  oriental  china  jars  in  drawing-room,  40/." 
For  specific  performance  of  this  contract  the  purchaser  filed 
his  bill.  But  the  facts  did  not  rest  there.  Mrs.  Gra^,  left  to 
her  reflections  and  reminiscenses,  had  some  misgiving,  and 
sent  to  Messrs.  Watson.  Whether  they  were  made  aware  of 
the  contract  is  not  clear  on  the  evidence.  They  swore  that 
tbejf  were  not,  and  Mrs.  Gray  gave  similar  evidence.  Having 
arrived  and  inspected  the  jars,  they  at  once  offered  200/.  for 
them.  Mrs  Gray,  feeling  some  compunction — either  on  ac- 
count of  her  deceased  friend  or  her  departed  purchaser — asked 
whether  she  should  be  "  acting  like  a  lady  "  to  sell  the  jars. 
She  would,  Messrs.  Watson  said,  and  drew  a  cheque  for  the  200/, 
They  inquired,  **  who  had  expressed  a  wish  to  purchase  the 
jars?"  She  said  the  plaintiff  had;  they  replied  that  they 
knew  him,  and  that  he  was  a  dealer  in  the  same  line  as  them- 
selves.   After  which  they  took  the  jars  awajr. 

Inadequacy  of  price  was  an  obvious  fact  tn  the  ease.  The 
plaintiff's  counsel  admitted  it,  but  contended  that  inadequacy 
was  not  of  itself  a  sufficient  ground  for  revising  specific  per- 
formance. 

Kindersley,  T.C.,  who  heard  the  cause,  laid  down,  on  the 
contrary,  that  the  general  rule  as  to  hard  bargains  is,  that 
the  court  shall  not  decree  specific  performance  in  such  cases, 
on  the  ground  that,  after  all,  specific  performance  is  a  matter 
of  discretion,  and  is  to  be  used  to  advance  justice.  The  rule 
thus  broadlv  enunciated  solicits  explanation  if  it  be  compared 
with  the  following  passage  of  Lord  Chanoellcr  Hart's  judgment 
in  8uUivan  ▼.  Jacob,  1  MolL  477,  oited  in  the  text  of  the  Ven- 
dors and  Purchasers :— > 

**A  court  of  equity  does  not  affect  to  weigh  the  actual  value,  nor 
to  insist  upon  the  equivalent  in  oontraota,  when  eaoh  party  has 
equal  oompetenoe.  When  undue  advantage  is  taken  it  will  not  on- 
force  that ;  but  it  cannot  listen  to  one  par^  saying  that  another 
man  would  give  him  more  money  or  better  terms  than  he  agreed 
to  take.  I  think  this  was  an  improvident  contract ;  but  improvi- 
dence or  inadequacy  do  not  determine  a  court  of  equity  against 
decreeing  specific  performance." 

The  apparent  conflict  betweea  these  poeitioDS  seems  to  be 
soaroely  disposed  of  by  the  authorities  to  which  the  ViceOhan- 
oellor  afterwards  refers.  The  oases,  he  remarks,  are  not  very 
numerouSy  where  inadequacy  of  prioe  alone  haacome  into  con- 
sideration. Thoee  referred  to  by  him  are  iCten  ▼.  iSteJbe/^, 
Vauffkam  ▼.  Thomeu,  Meatkeoie  t.  Faigtwn  ds  Da^  t.  Nwman. 

In  Kim  ▼.  Slukde^,  I  Bra.  P.  G.  191  (1722),  at  a  time  when 
lands  aad  evei^thing  else  were  nosed  to  an  extravagant  prioe 
by  the  South  Sea  bubble,  the  appellant  expecting  then  to  sell 
a  portion  of  that  stock  at  1000/.  per  oent,  agreed  for  ^e  pur- 
chase of  some  lands  at  a  prioe  which  was  alleged  to  be  nnrear 
Bonably  high.  The  case  was  not  decided  on  the  point  of  inad- 
equaoT,  but  vre  read  in  Gilbert's  report  of  it,  that  *'  This  was 
very  donbtful  amon^  the  Lords,  for  on  the  one  side  it  waa  ar- 
gued, that  if  a  bargain  and  aide  was  nnoonsoionable,  tiie  person 
who  had  got  sueh  a  bargain  wae  not  to  demand  a  perfSsrmaaoe 
of  it  in  a  court  of  equity,  but  he  could  only  demand  damagw 
for  not  performing  the  bargain;  for  the  court  of  equity  mm 
only  to  assist  in  carrying  eonscionable  bargains  into  exeoatioa, 
and  where  they  did  not  find  them  fit  to  be  carried  into  exeoa- 
tion,  the  court  of  eqnity  was  to  leave  them  to  law.  On  the 
other  side  it  was  said,  that  a  man  was  obliged  in  oonscienee 
to  perform  a  bargain,  though  it  was  a  bard  one ;  and  when  ha 


1859.] 


LAW    JOURNAL. 


207 


iMMPMfiMi 


was  obliged  in  oonscieuce,  it  was  no  hardship  upoD  him  to  he 
compelled  thereto.''  Compare  Jjcwis  v.  LecJimere,  10  Mod.  R., 
ft  like  cose  with  a  like  result.  Vaughati  v.  TJiomaB^  1  Bro.  C. 
C.  556,  and  Heathcoit  v.  Paignoii,  2  Bro.  C.  C.  1G6,  were  both 
cases  of  loans  upon  annuitj,  on  terms  hard  upon  the  borrower. 
In  the  one,  the  lender's  bill  for  specifio  performance  was  dis- 
missed ;  in  the  other  the  borrower  obtained  a  decree  to  set 
aside  the  annuity.  Vaugkan  v.  Thomas  the  Vice  Chancellor 
regards  as  showing  the  tendency  of  the  court;  ffeathi:ote  v. 
FttignoH,  as  a  case  of  contract  set  aside  for  inadequacy.  But, 
on  referring  to  the  latter  case,  it  will  be  found  that  Lord 
Tburlov  inferred  the  distress  of  the  borrower  from  the  terms 
of  the  loan  ;  and  that  he  affirmed  the  judgment  of  the  Master 
of  the  Rolls  expressly  on  the  ground  that  advantage  had  been 
taken  of  his  distress.  Day  v.  Newman,  2  Cox.  77,  is  considerd 
by  the  Vice  Chancellor  to  be  decisive  on  the  point  of  refusing 
the  specific  performance  of  hard  bargains.  It  is  certainly  a 
very  remarkable  judgment  on  a  somewhat  remarkable  case. 
The  fatber  of  the  purchaser,  who  was  about  twenty-four  years 
of  age,  had  been  in  treaty  for  the  property  for  9,000/.  That 
negotiation  having  gone  off,  he  left  the  son  at  the  vendor's 
house  on  a  stay  ot  some  Imigth,  During  this  time  the  son 
agreed  to  purchase  for  6,000/.  down  and  10,000/.  more  on  the 
death  of  his  uncle.  Lord  Alvanly  dismissed  the  vendor's  bill 
for  speoifio  performance*  He  usdoubtedly  treated  lira  eostmot 
08  mode  between  peraooA  na  juris^  witfiout  fraud  or  preseave ; 
08  a  deliberate  bargain ;  indeed,  he  sajto  empbatieoliy^  *'  I  go 
on  the  terms  of  the  bargain.''  Yet  twice  in  his  judgment  he 
characterises  the  purchasec  as  a  young  man :  ^  A  young  man 
thinks  fit  to  make  a  bargain,  seemindy  with  his  eyes  open, 
and  without  any  appearance  of  fraud  practised.  ...  A 
man  of  the  age  of  twenfy-fonr,  not  vesting  money,  but  choosing 
to  buy  an  estate,  makes  a  foolish  bargain.  .  .  .  If  I  had 
any  ^ubt  about  the  adequacy  of  tlie  price,  I  wooU  put  it  in 
some  mode  of  inquiry ;  ba(  as  the  case  stands  the  value  is 
9000/.  And  then  the  qoestAon  i^  whether  a  ^ung  man  shall 
in  this  court  be  holden  to  a  bargaiiei  lik^  thie^"  Thaee  four 
cases,  then,  seem  scarcely  U>  countervail  th^  prinoiple  laid 
down  by  Lord  Chancellor  Hart  and  adopted  by  Ijbrd  St 
Leonards. 

The  principal  case,  however,  went  much  further  than  mere 
inadequacy  of  price.  Therefore,  as  between  the  vendor  and 
purchaser,  there  was  not  even  that  equal  competence  required 
by  Lord  Chancellor  Hart.  Not.  that,  be  it  observed,  in  order 
to  make  a  good  contract,  it  is  any  duty  of  a  purchaser  to  inform 
a  vendor  of  the  value  of  the  thing  soid,  or  to  apprise  him  of 
inadequacy  in  the  price  o|p-eed  on*  Jf  such  vrere  a  buyer's 
duty,  and  he  failed  to  perrorm  it,  a  court  of  equity  would  »et 
aside  the  contract ;  that  the  court  will  not  do.  Thus,  if  the 
bover  knows  Uiere  is  a  mine  under  the  estate,  apd  that  the 
seller  is  ignorant  of  the  mine,  the  buyer,  Lord  Eldon  holds  in 
Fox  V.  Mackreth,  2  Bro.  C.  C.  419,  is  not  obliged  to  make  the 
discovery.  "  It  is  essentially  neoeseary,  in  order  to  set  aside 
the  transaction,  not  only  that  a  great  advantage  should  be 
taken,  but  it  must  arise  from  some  obligation  en  the  party  to 
make  the  discovery."  Yet,  though  the  contract  is  good  under 
such  circumstances,  the  buyer  cannot  obtain  jspecifio  perfor- 
mance of  it  This  distinction  is  clearly  recognised  by  Lord 
Thurlow,  as  quoted  by  the  Vioe-Chanoellor  in  his  judgment 
It  is  also  insisted  on  Sy  the  court  in  the  above  cose  of  Jkiy  v. 
Newman. 

The  real  difficulty  in  the  present  case  was,  that  the  seller 
had  the  assistance  of  a  professional  agent  and  that  the  buyer, 
although  aware  of  the  character  of  the  bargain,  did  not  prefs 
the  contract  The  plaintiff^s  counsel,  accordingly^  relied  on 
Haywood  v.  Cope,  31  L.  T.  Rep.  46 ;  25  Beav.  1&,  where  the 
defendant  took  a  colliery  at  lOOL  a-year,  but  getting  little  or 
no  coal,  wished  to  be  off  bin  lease*  The  Master  of  the  Rolls 
decreed  specific  performance,  although  the  plaintiff  had  not 
expreoriy  communicated  unsocoeesfUl  trials  made  by  him 
through  shafts,  twenty  years  before,  te  find  eoati  and  the  da* 


fendant  alleged  that  he  was  wholly  ignorant  of  such  matters ; 
fur  before  entering  into  agreement  for  the  lease,  tbe  defendant 
went  down  the  old  shafts  himself,  and  took  with  him  three 
other  persons  fur  the  purpose  of  ascertaining  the  value  and  na- 
ture of  the  seams  of  coal.  "  He  did  not,"  concluded  the 
Master  of  the  Rolls,  "trust  his  own  judgment"  Then  in 
the  principal  case  could  the  defendant  Mrs.  Gray,  ij^orant  of 
the  value  of  tbe  jars,  be  said  not  to  trust  her  own  judgment  -, 
that  is,  be  said  to  trust  her  agent's  iudgment  ?  Clearly  not* 
Though  a  valuer,  he  professed  hinueff  no  j udge.  The  employ- 
ment of  an  agent  who,  to  the  purchaser's  knowledge,  was  as 
ignorant  as  the  seller  herself,  must  leave  the  case  in  the  some 
position  as  if  the  seller  had  employed  no  agent  at  all.  Suppose 
the  cose  had  been  otherwise,  and  that  the  purchaser  had  be* 
lieved  the  agent  to  be  competent  Still  there  would  not  have 
been  an  equal  competence  in  fact  As  the  matter  stood,  the 
cose  was  analogous  to  that  of  a  vendor's  ignorance  of  a  mine 
under  his  estate.  "The  clear  intention  of  Mrs.  Gray,"  ob- 
served the  Vice-Chancellor,  "  was,  that  there  should  be  put 
upon  the  articles  a  fair  and  reasonable  price ;  by  which  we 
must  understand,  fair  and  reasonable  according  to  the  supposed 
equal  competence  of  the  vendor  and  purchaser  to  judge  of  the 
price*  The  porchoMr  knew  that  this  was  the  footing  on  which 
the  vendor  was  dealing ;  and  he  knew  that  the  looting  was 
Ci^e.  So  he  lost  his  equity  to  specific  performance  of  his 
overgeod  contract 

Therefore  take  heed,  gpod  reader,  and,  if  you  would  come 
for  the  aid  of  equity,  be.  not  greedy  of  bargains. 

The  plaintiff  is  left  to  his  remedy  at  law.  Of  course :  but 
what  a  state  of  jurisprudence!  The  court  and  its  officers 
have  received  an  elaborate  bill  or  statement  of  the  complaint 
in  writing  and  a  no  less  elaborate  answer  and  defence  in  wri- 
ting ;  the  case  has,  perhaps,  been  then  amended  and  brought 
into  a  perfect  shape,  and  been  further  and  more  perfectly 
answered  ;  witnesses  have  been  examined  and  cross-examined, 
until  the  transaction  of  the  sale  has  been  {)robed  to  the  quick. 
The  letter  has  been  penetrated,  and  tbe  spirit  discerned ;  the 
very  conscience  of  the  parties  has  been  unveiled  and  left  naked 
to  the  world  ;  the  court,  in  short  bos  placed  itself  nrecisely 
in  the  position  to  dispose  most  effectually^  of  the  whole  litiga- 
tion, yet  practically  it  declines  to  adjudicate.  It  leaves  the 
litigation  jost  where  it  found  it  minus  the  costs'  Such  a 
waste  of  judicial  strength  and  naachinery,  of  litigant's  life  and 
money,  and  of  witnesses'  time,  is  on  the  very  face  of  it  a  most 
serious  evil.  We  venture  to  say  that  in  no  country  ancient 
or  modem,  has  such  a  system  existed  as  this,  in  sensible,  bus- 
inese^like  England,  of  turning  a  cause,  thoroughly  sifted  in  one 
court,  out  of  that  court  to  be  tried  in  anouer  court.  And 
what  is  the  principle  ander  which  so  monstrous  a  practice 
can  have  grown  no  f  That  relief  in  a  court  of  equity  le  a  dis- 
cretionary aid  to  the  virtuous  and  meritorious.  A  contract  is 
admitted  to  be  good,  hat  the  morals  of  the  contracting  parties* 
and  net  the  Bul^ect*Bui«t6r  or  the  exigencies  of  the  contract 
itself,  are  to  determine  the  jurisdiction.  Saints  are  to  seek 
relief  in  Lincoln's-inn,  sinners  at  Westminister.  The  only 
principle  on  which  the  existence  of  separate  courte  ^f  low  and 
equity  can  be  tolerated — ^the  principle  of  division  of  labour  in 
tbe  adminietratioa  of  justice — ^is  ignored^  The  same  contract 
can  but  be  tbe  subieot  of  one  a^udication  under  any  rational 
system  of  jurisprudence*  The  iw  differMiee  lies  in  the  diffe- 
rence between  eontraote  themselves.  Some  relates  to  perish- 
able materials — as  food;  or  to  translMit  opportunities— as  sea- 
sons of  navigation :  or  to  ooAplex  actions — as  carrying  on  a 
trade ;  or  to  other  matters  whidtx  do  not  admit  of  the  delay,  or 
do  not  suit  the  machinery  of  a  process  for  specific  performance; 
or  which  relate  to  subjects  adequatelv  represented  by  money* 
Others  are  of  a  nature  to  be  specifically  enforced,  and  cannot 
be  adequately  so  represented.    Why  are  damages  to  be  re- 
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performance,  any  more  than  Westminster  as  adminicular  to 
LincolnVinn  bv  damages?  The  notions  of  Chancery  holinees 
and  Chancery  discretionary  relief  in  aid  of  law  are  a  growth 
from  the  ecclesiastical  root  of  Bishop  Chancellors,  bat  are 
altogether  inconsistent  with  a  due  civil  administration  of 
justice.  The  morals  of  the  china  jar  contract  micht  properly 
raise  a  question  of  judicial  reliefer  no  judicial  relief,  out  thev 
ought  not  juridically  to  influence  the  kind  of  relief.  Mucn 
lees  should  they  afford  ground  for  a  discretionary  jurisdiction 
as  between  one  kind  of  relief  and  another.  A  leading  princi- 
ple in  the  admisitration  of  justice  is,  that  a  court  shall  com- 
pletely dispose  of  a  matter  within  its  cognisance.  Justice  is 
one  and  indlTisihle.  If  specific  performance  be  justice,  let 
there  be  specific  performance :  if  damages,  let  there  be  dam- 
ages ;  if  dismissal,  then  dismissal. 

The  continuance  of  the  practice  of  leaving  a  peccant  plaintiff 
to  his  remedy  at  law  in  damages  is  the  more  wonderful,  when, 
by  sect.  2  of  the  Chancery  Amendment  Act  of  1858,  in  the 
case  of  a  suit  for  specific  performance,  the  court  may,  if  it 
thinks  fit,  award  damages  to  the  party  injured ;  and  by  the 
same  Act  the  court  is  furnished  with  the  necessary  powers  for 
causing  the  damages  to  be  assessed.  There  the  Legislature 
has  halted.  The  reason  of  the  comparative  fulure  of  this  Act, 
as  far  as  it  goes,  is  that,  instead  of  grasping  principles,  it  fin- 
gers details.  The  remedy  required  is  a  sweeping  enactment 
that  the  Court  of  Chancery  shall  be  bound  to  administer  oom- 
plete  and  final  justice  in  every  case  within  its  cognisance,  and 
be  supplied  with  all  the  machinery  necessary  in  that  behalf. 
The  plaintiff  then,  in  going  to  Linooln's-inn,  will  have  mule 
his  election.  The  cause  will  receive  an  adjudication  on  prin- 
ciples of  jurisprudence,  and  not  be  denied  one  under  the  tra- 
ditions of  ecclesiastical  discretion.  Such  is  a  true  solution  of 
the  fusion  of  law  and  equity  problem. — Law  Times. 
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GoDisicH,  11th  August,  1859. 

lb  the  Edihrs  of  the  LawJoumaL 

Gkntlevik, — There  are  two  questions  to  which  I  humbly 
desire  an  answer,  in  your  next  issue  of  the  Jcumail. 

Ist.  lias  the  Judge  of  the  Division  Court  the  power  to 
prohibit  agents  from  acting  at  said  Court  f 

2nd.  When  an  agent  acts  for  several  plaintiffs  In  said  Court, 
has  the  Clerk  the  power  or  any  right  to  withhold  the  money 
collected  for  any  one  of  these  plaintiffs,  to  satisfy  the  costs  of 
all  the  suits  placed  in  said  Clerk's  hands  for  collection  by  one 
agent,  and  is  the  agent  in  any  way  responsible  for  the  costs  ? 

My  reasons  for  asking  these  questions  are  as  folio vrs : 

Ist.  The  Judge  here,  at  a  late  sitting  of  the  Dirision  Court, 
declared  that  he  would  no  longer  allow  agents  to  appear  in 
said  Court,  for  any  client ;  and  that  the  suitor  must  henceforth 
appear  in  person,  or  by  a  duly  admitted  attorney ;  all  this 
was  the  effect  of  some  insult  given  to  the  Judge  while  presid- 
ing, by  an  agent  while  pleading  a  cause  at  said  Court ;  but 
why  punish  the  innocent  for  the  act  of  a  single  aggressor  f 

2nd.  The  Clerk  here  has  been  in  the  habit  of  taking  claims 
for  collection,  and  pacing  bis  own  costs  out  of  the  first  monies 
collected,  I  have  put  m  several  different  parties,  in  two  oases 
there  is  more  collected  than  what  will  pay  all  costs ;  in  one 
ease  there  is  not  enough  collected  to  pay  all  costs  incurred  on 
the  same. 

The  Clerk  thinks  he  is  entitled  to  keep  enough  for  all  costs, 
and  pay  over  the  balance  only.  Now  I  think  that  he  is  bound 
to  pay  to  each  nlain  tiff  whatever  balance  there  is,  if  any,  after 
paying  himself  the  costs  incurred  by  that  plaintiff. 


I  feel  a  difficulty  in  laying  the  matter  plainly  before  you ; 
hoping  you  may  be  able  to  comprehend  what  I  wish,  and  that 
you  will  answer  the  same  in  your  next  issue, 

I  am.  Gentlemen,  yours  obediently, 

A  SoBacaiBKB. 

[1.  We  know  of  no  law  prohibiting  parties  from  appearing 
by  i^nts  in  the  Division  Courts.  But  non-professional^  men 
are  disabled  from  acting  as  advocates.  The  Jud^  may  in  his 
discretion,  refuse  to  hear  those  who  make  it  a  business  of  con- 
ducting or  defending  suits  for  other  men. 

2.  If  the  Clerk  knows  no  one  in  the  transaction  but  the 
agent,  and  has  opened  an  account  as  to  debt  and  costs  with 
him,  it  being  understood  that  the  Clerk  was  to  have  a  general 
lien  for  his  costs  on  the  suits  entered,  we^  think  he  can  deduct 
them  out  of  the  first  monies  coming  to  his  hands.  But  such 
a  practice,  we  would  add,  seems  to  us  objectionable. — Eds. 
L.J.] 


Hawkstillb,  31st  August,  1859. 
To  the  Editors  of  the  Law  Journal 

Gbvtlivbn, — ^Agreeable  to  your  request  in  the  June  number 
of  the  Law  Jounui  I  annex  a  sUtement,  as  under,  of  all  oases 
in  which  Judgment  Summonses  have  issued  in  the  Division 
Court  here,  for  the  period  from  1st  January,  1858,  to  30th 
June,  1859, — 18  months. 

Court  SitHnff  15M  January,  1868.>-Ab.  of  Suits^  123. 

Kroeling  o.  Rush,  elaim  $21  42.    Defendant  dismissed,  on  promis- 
ing that  Plaintiff  be  paid  by  Ist  February. 
Raff  V,  Klippsrt,  claim  $9  80.  Defendant  examined  and  disndssed. 

Gilles  V.  Speti,  claim  $38  20.  Ordered,  that  Defendant  pay  $2 
per  month  until  debt  paid.  Only  3  instalments  pud;  no 
fiirther  proceedings  taken. 

Gilles  V.  Bishop,  claim  $22  59.    IMsmlssed. 

Ruff  V.  Saur,  claim  $15  80.  Ordered  to  pay  $1  per  month.  De- 
fendant stated  his  ability  to  pay — ^no  payment  made,  and  no 
farther  proceeds  had. 

Court  Siltiug  16M  February.^No,  of  SuiU,  271. 

Gilles  V.  Heimpel,  claim  $29  50.  Ordered  to  pay  $1  per  month. 
Defendant  stated  his  ability  to  pay — ^no  payment  made,  and 
no  further  proceedings  taken. 

McNab  9.  Heimpel,  claim  $15  80.  Ordered  to  pay  $1  per  month, 
subsequently  settled  between  purties. 

MoBser  v,  Colosky,  claim  $41  50.  No  service— Defendant  ab- 
sconded. 

Court  Stttinsi  ISth  Mareh,^No,  of  Suits,  181. 

Beisang  k  Wishnowsky  «.  Saur,  claim  $12  60.  Dismissed. 
Plaintiff  not  present 

Court  Sittmg  2Xkh  May.-^No.  of  Suits,  162. 

Niemeir  v.  Tsohirhart,  claim  $12  84.  Ordered  to  pay  75  cents 
per  month.  Only  three  payments  made,  and  no  further 
proceedings  taken. 

MoNab  V.  Otterhein,  claim  $8  04.  Ordered  to  be  imprisoned  10 
days,  for  not  appearing.  Warrant  issued,  and  return  stayed 
by  Plaintiff.     Parties  settled. 

Voisin  V.  Flachs,  claim  $2  54.    Summons  withdrawn. 

MoNab  e.  Doerlocker,  claim  $12  42.  Ordered  to  pay  $4  per 
month.  Defendant  stated  his  ability  to  ,pay — payments  all 
made,  agreeably  to  order. 

Hawke  v.  Welsh,  claim  $14  75.  By  consent  Defendant  ordered 
to  pay  Plaintiff's  elaim  in  20  days.    Order  complied  with. 

Eratt  V.  Longhead,  «laim  $28  75.  Ordered  to  be  imprisoned  20 
days,  for  refusing  to  be  sworn.   Parties  settled  same  evening. 

MoNab  V.  Deohert,  elaim  $12  87.    Witiidxawn. 
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Court  Sitting  16M  July.^No,  of  Suits,  82. 

Lewis  0.  Manser,  et  al,,  claim  $52  17.  Ordered,  that  claim  be 
paid  80th  September  following,  b^  consent  of  parties — no  pay* 
ment  made,  and  no  farther  proceedings  had. 

Schafer  v,  Mehring,  claim  $20  60.    Withdrawn. 

Court  SUtmg  28rrf  Septemher.-^No.  of  Suiti,  220. 
No  Judgment  Sommons  issned. 

Court  Sittinff  ith  November.— No,  of  SuUi,  171. 
Funk  V.  Hohmeier,  claim  $13  80.     Dismissed. 

1858.  Bboapitulation. 

Jan.....  5  Jndgmt  Sum.,  aggregate  claims,  $112  81-^123  Salts. 

Feb....  3  ««  "  •*  186  80—271 

March.  1  «*  "  «•  12  60—181 

May ...  7  "  "  •«  87  21—162 

July ...  2  "  "  •«  70  83—  82 

Sept....  -  " 

Nov  ...  1  *« 


<( 


«( 

<i 
it 
« 

220      " 
18  80—  71 


(« 


Total     10      "  "  "  $484  05  1110 

2  Warrants  issued— none  committed. 

Court  Sluing  2Ut  January,  1859.— iVb.  of  Suite,  187. 
No  Judgment  Summons  issued. 

Court  Sitting  Srd  MareK—No,  of  Suite,  98. 

Caulfield  &  Flemmiog  v,  Eisenmenger,  elaim  $7  75.    Withdrawn. 

Do.  do.  V.  Baker,  claim  $22  08.    By  Defendant's 

consent  and  cffer,  ordered,  that  claim  be  paid  Ist  July,  1859. 
Subsequently  settled. 

Zoeger  v.  Hamer,  claim  $13  20.     Withdrawn. 

Winger  eL  al,  v.  Welsh,  claim  $89  00.  Ordered  to  be  imprisoned 
20  days,  for  reftieing  to  giTC  up  property  in  his  possession,  in 
the  nature  of  claim  on  third  party.    No  Warrant     Settled. 

Cawrt  Sitting  19iA  May,— No.  of  Suite,  127. 
Zoeger  v.  Rush,  claim  $14  05.    Withdrawn. 
Doering  v,  Campbell,  claim  $40  95.    Withdrawn. 

1859.  RXOAPITULATION. 

Jan.....  No  Judgment  Summons.                                  187    Suits. 
March.   4  Judgment  Summonses  claims  $82  08 —  98       «< 
May...    2        "  «  .    ««         55   ^q ^^l 


(( 


Totol      6        "  "  "     $187   68      862 
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Grand  ToUl       25      " 
No  committal  made. 

I  have  endeavoured  to  make  the  statement  so  full,  that  you 
could  understand  to  what  extent  the  9l8t  clause  has  been 
oppressively  administered  in  this' Court.  By  giving  a  history 
of  the  parties  connected  with  these  suits,  you  would  perceive 
that  it  was  the  plaintiffk  who  bad  greatest  cause  of  complaint. 
According  to  some  of  the  articles  published  against  this  clause, 
the  creditors  have  been  the  dishonest  and  disobliging  parties ; 
that  the  debtors,  after  enjoying  the  use  of  the  goods  Turaished 
them,  appear  to  be  the  innocent,  wronged,  and  suffering  par- 
ties, and  that  the  judges  have  acted  cruel  and  oppressive  in 
administering  the  law.  Whatever  may  be  the  facta  in  other 
localities,  such  has  certainly  not  been  the  case  here. 

I  may  just  add,  that  the  9l8t  clause,  has  had  the  effect  of 
making  many  a  man  pay  debts,  who  was  able  to  do  so,  and  who 
would  have  availed  himself  of  some  shift  to  avoid  paying  but 
from  fear  of  a  Judgment  Summons.  The  clause  is,  therefore, 
useful,  and  should  not  be  repealed. 

Tour  obedient  servant, 

M.  P.  Empey, 

Cleric,  6M  D.  C,  C.  Waterloo. 
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COURT  OF  ERROR  AND  APPEAL. 


(Beportod  by  Tbomxb  IIOMnrs,  Esq.,  LL.  B.,  BarrlstMr  at  Uw.) 

BlOKlT  V.  W&AOO. 

(CkmdMdei  from  page  IM.) 

Spbagqi,  V.  G  — I  have  arrived  at  the  same  conclusion  as  a 
majority  of  the  members  of  this  Court,  retaining  the  same  opinion 
as  in  the  Court  below,  namely,  that  the  Bill  should  be  dismissed, 
but  I  do  not  come  to  this  conclusion  upon  the  same  grounds  as  most 
of  the  other  members  of  this  Court,  so  far  at  least  as  their  judg- 
ment proceeds  upon  this,  that  cases  of  express  trust  are  within 
the  Dormant  Equities  Act. 

I  cannot  bring  myself  to  the  conclusion  that  express  trusts  are 
within  the  act.  If  they  were,  then  if  Willard  were  defendant  in- 
stead of  Wragg,  the  bill  must  have  been  dismissed  as  against  him, 
and  this  even  though  the  breach  of  trust  had  occurred  just  before 
the  passing  of  the  Act  But  the  language  of  the  Act  appears  to 
me  to  be  inapplicable  to  the  case  of  express  trusts,  looking  at  that 
which  is  to  be  affected,  and  the  g^unds  upon  which  it  is  to  be  af- 
fected. If  within  the  Act,  the  thing  to  be  affected  is  the  title  to 
real  estate  in  the  trustee  which  is  valid  at  law.  The  provision  of 
the  statute  is,  that  such  title  shall  not  be  disturbed  or  affected  by 
any  thing  which  arose  before  the  passing  of  the  Chancery  Act 
1887.  Suppose  the  section  had  ended  there,  and  suppose  a  Bill 
filed  against  an  express  trustee  for  a  breach  of  trust  occunng  before 
1837,  could  it  with  any  propriety  be  said  that  the  title  of  the  trustee 
in  the  legal  estate  was  sought  to  be  affected  by  reason  of  the  breach 
of  trust  ?  In  truth  the  tide  of  the  trustee  would  not  be  sought  to 
be  affected  at  all :  but  the  existence  of  that  title  and  the  position 
in  which  it  placed  the  holder  of  it  relatively  in  his  eeetui  que  truet 
would  be  the  plaintiff's  U>cue  etandi  in  court.  The  clause  goes  on  to 
provide  that  such  legal  title  shall  not  be  disturbed  or  affected  for 
the  purpose  of  giving  effect  to  any  equitable  claim,  interest  or 
estate  which  arose  before  the  same  date  1887  :  now  to  take  this 
literally  and  apply  it  to  the  case  of  express  trusts  would  make  it 
necessarily  apply  to  every  case  where  the  trust  was  created  before 
1887,  however  recently  the  breach  of  trust  hsd  occurred,  or  even 
if  no  breach  of  trust  had  occurred :  for  to  a  Bill  filed  complaining 
of  a  breach  of  trust  or  simply  calling  for  an  account  of  the  Trust 
estate,  the  short  answer  would  be,  this  Bill  is  filed  for  the  purpose 
of  giving  effect  to  an  equitable  claim,  interest,  or  estate  which  arose 
before  the  passing  of  the  Chancery  Act. 

The  concluding  words  of  the  section  exempting  from  the  prn- 
tection  of  the  act,  cases  where  there  has  been  actual  and  positive 
fraud  in  the  party  whose  title  is  sought  to  be  disturbed  or  tiffected, 
would  still  have  the  eeetui  que  truet  remediless  in  large  classes  of 
cases,  e.  g  ,  the  common  case  of  calling  for  an  account  of  rents  and 
profits ;  the  case  of  the  legal  estate  devolving  upon  the  heir  at  law 
of  the  original  trustee,  and  others  mi^ht  be  suggested  cases,  where 
the  right  of  the  eeetui  que  truet  to  relief,  is  indisputably  clear. 

Take  the  case  of  a  trust  created  by  will  ur  marrisge  settlement 
before  1837,  to  sell  lands  upon  the  youngest  of  several  infants  be- 
coming of  Rge ;  or  afterwards,  in  the  discretion  of  trustees.  The 
right  of  suit  might  bo  barred,  if  eipress  trusts  are  within  the  act, 
before  even  any  right  of  suit  n corned,  for  not  carrying  out  tho 
trusts,  for  there  is  nothing  in  the  clause  to  make  the  statute  apply 
only  to  cases  where  there  wns  a  breach  of  trust  before  the  pAs^ing 
of  the  set,  or  where  the  legal  estate  became  vested  in  the  tru«teo 
by  a  breach  of  trust ;  and  we  cannot  ssy  that  it  shall  apply  only 
in  such  cases.  If  it  applied  to  cases  of  express  trui>t  at  hll  it  niutt 
apply  in  the  cases  which  I  have  suggested.  But  not  only  would 
the  consequence  of  so  applying  it  be  nothing  less  than  monstrous 
but  for  the  reasons  which  I  have  offered.  The  lnngu.i<;e  of  the  clause 
is  as  it  appears  to  me,  altogether  inspplicable  to  cab-es  of  express 
trust 

Other  reasons  were  urged  upon  the  same  point  by  Mr.  Bennett 
one  of  the  counsel  for  the  plaintiff  in  the  Attorney  General  v.  Qra^ 
eett,  (the  Hospital  cose)  which  appear  to  me  to  be  sound  and 
weighty.  He  argued  that  the  statute  dealt  only  with  adverse  es- 
tates when  there  t  rs  on  the  one  hand  an  estate  in  land  valid  at 
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law,  OD  the  other  some  equitable  elaim  or  interest  existent  before 
1837  hostile  to  it ;  that  this  is  not  at  all  the  position  of  an  express 
trustee,  and  his  cestui  que  trutt  where  the  estates  of  both  co-exist 
by  the  same  title,  and  the  estate  of  the  one  is  iu  equity  the  estate 
of  the  other. 

I  think  this  a  reasonable  and  just  view  of  the  statute,  for  though 
the  statute  does  not  use  the  word  hostile  or  any  equivalent  term, 
still  its  frame  and  language  apply  well  to  the  position  of  parties 
having  hostile  interests  in  lands  and  not  the  position  of  an  express 
trustee  and  his  cestui  que  trust. 

For  these  reasons  and  for  those  given  by  the  Chancellor  iu  his 
judgment  in  the  case  in  the  Court  below  I  think  cases  of  express 
trust  are  not  within  the  act. 

But  for  other  reasons  than  because  cases  of  express  trust  are 
within  the  dormant  Equities  act,  1  think  this  Plaintiff  not  entitled 
to  relief. 

Suppose  Wragg  a  purchaser  for  value  from  Willard,  but  with 
constructive  notice  of  the  trust,  would  he  be  affected  ?  Willard 
was  an  express  trustee  to  whom  I  think  the  statute  does  apply. 
Wragg  a  purohaser  for  value.  As  to  him  the  statute  could  not  as  a 
general  rule  apply,  but  if  he  had  actual  notice  his  conscience  would 
be  affected  as  with  a  purchase  under  the  registry  acts.  If  he  had 
oonstruotive  notice,  only  he  would  probably  not  be  affected  as  he 
is  not  under  the  Registry  Acts. 

As  put  by  the  defendant's  answer,  the  conveyance  from  Elliott 
to  Willard  as  his  agent  Willard  paid  Elliott  for  it  with  Wragg's 
money.  Willard  was  a  mere  trustee  for  Wragg.  Ilaving  purchased 
as  his  agent,  there  was  then  a  resulting  trust  in  favor  of  Wragg, 
HS  between  him  and  Willard,  and  Willard  conveyed  to  him 
accordingly. 

Suppose  Willard  to  have  been  at  the  same  time  a  trustee  for 
Beckit  to  rent  this  mill,  and  among  other  things  to  pay  the  pur- 
chase money  to  Elliott  for  Beckit,  he  would  be  in  the  position  of 
a  trustee  as  to  both  Beckit  and  Wragg.  Suppose  he  had  been 
employed  by  two  persons  for  the  same  purpose  e.  g.  to  purchase 
land ;  and  suppose  him  to  have  taken  the  conveyance  to  himself,  and 
then  conveyed  to  one  of  the  two  (having  used  the  money  of  that 
one  in  paying  the  purchase  money),  and  each  being  ignorant  of 
his  being  a  trustee  for  the  other :  the  equity  of  the  party  receiving 
the  conveyance  would  be  at  least  equal  to  that  of  the  other,  perhaps 
better,  having  furnished  the  purchase  money ;  and  having  the  legal 
estate  he  would  have  ap  advantage  which  the  ether  would  have  no 
equity  to  deprive  him  of. 

In  the  case  above  supposed  is  he  or  not  a  purohaser  for  value  ? 
If  he  had  purchased  of  the  trustee  Innocently  he  would  be  protected. 
If  he  purchases  through  the  trustee,  the  trustee  not  then  having 
the  legal  estate,  in  ignorance  of  the  trust,  is  he  not  entitled  to  the 
same  protection,  or  is  the  knowledge  of  his  agent  his  knowledge 
BO  as  to  fix  him  with  notice  T  I  think  not,  because  an  agent  is  not 
assumed  to  disclose  to  his  prioeipal  that  which  it  is  his  interest  to 
conceal  from  him.     I  do  not  think  him  affected  with  notice. 

W>agg  did  not  purchase  from  Willard.  If  he  had  and  with  actual 
notice  he  would  I  assume  be  affected  with  the  trust  with  which 
Willard  was  affected ;  but  he  purchases  direct  from  Elliott  through 
an  agent,  and  it  happens  that  that  agent  was  a  trustee  for  another 
person  of  the  same  land.  Can  Wragg  under  those  circumstances 
be  an  express  trustee  not  transferable  7  He  may  be  affected  with 
notice,  I  think,  not  more ;  and  unless  affected  with  actual  notice  so 
as  to  affect  his  conscience,  so  as  to  make  him  a  participator  in  the 
actual  and  positive  fraud  of  the  express  trustee.  I  think  he  is  not 
so  affected  and  that  this  Bill  should  be  dismissed. 

Tho  otlier  Judges  ooncurred  in  the  judgment  of  the  Chief  Justice. 

Per  Cur,    Becree  reversed,  end  bill  dismissed  with  costs. 


Grant  v.  Grvat  Wkstbrn  Railway  ConpAinr. 

Adtninistredian — Amount  nf  ptmnaUy. 
Appeal  from  the  Court  of  Common  Picas.  The  case  is  reported 
in  7  (T.  C  C.  P.  438.  The  plaintiff's  husband  had  been  killed  by 
the  nccidcnt  on  the  defendants'  railway,  at  the  Desjardin's  bridge, 
ou  the  12th  March,  1857.  The  plaintiff  obtaine  1  letters  of  admin- 
istration from  the  Surrogate  Court  of  the  county  of  Wentworth, 
dated  the  8th  June  1857,' and,  under  the  oct  10  &  11  Tic.  cnp.  6, 
brought  an  action  against  the  defendants  to  recover  dn mages. 


The  cause  was  tried  in  Hamilton,  in. November  1857,  before 
Uaffarty,  J.,  and  the  jury  gave  damages  £2,809.  It  was  proved 
that  the  deceased,  who  was  a  Scotchman  by  birth,  had  since  1838 
resided  in  the  United  States ;  that  he  had  personal  property  there, 
valued  at  $2,709,  and  real  estate  at  $83,000 ;  that  his  debts  were 
$11,000,  secured  by  mortgage  on  his  real  estate,  and  other  debts 
$8,ttOO;  that  his  net  annual  receipts  were  estimated  at  $3000, 
besides  a  rental  from  real  property  ;  and  that  his  personal  habits 
were  very  saving.  It  was  also  proved  that  at  the  time  of  his  death 
within  the  jurisdiction  of  the  Surrogate  Court,  he  had  on  his  person 
only  two  dollars  and  some  few  shillings  in  silver,  and  the  usual 
clothing,  except  a  coat  At  the  trial  it  was  contended  on  behalf 
of  the  defendants  that  the  case  failed  on  the  issue,  and  that  at 
the  time  of  intestate's  death  he  had  no  personal  estate  and  effects 
within  the  jurisdiction  of  said  Surrogate  Court.  The  plaintiff 
would  not  consent  to  reserve  leave  to  defendants  to  move  for  a 
nonsuit  on  that  ground.  The  learned  judge  allowed  the  ease  to 
proceed,  subject  to  the  objection,  as  there  was  some  slight  evidence 
of  personalty,  and  as  the  act  33  Geo.  III.  cap.  8,  sec.  2,  without 
specifying  any  amount,  used  the  words  **  having  personal  estate 
within  the  limits  of  each  county  respectively."  The  defendants 
accordingly  moved  for  a  rule  for  a  new  trial,  on  the  ground  of 
excessive  damages,  and  of  misdirection.  The  learned  judge  ruled 
that  there  was  evidence  of  bona  notabiUa  belonging  to  deceased  in 
the  county,  entitling  the  plaintiff  to  administer;  whereupon  the 
court  discharged  the  rule.     In  the  Court  below  it  was 

Heldf  that  the  Surrogate  Court  of  the  county  of  Wentworth  had 
jurisdiction  to  grant  administration  of  the  effects  of  the  deceased, 
although  such  effects  were  of  a  less  value  than  £5. 

Ifeld  also,  that  although  the  deceased  was  domiciled  in  a  foreign 
country,  his  representative  was  entitled  to  administration,  but 
such  administration  should  be  granted  only  to  an  inhabitant  of  this 
Province. 

The  defendants  appealed  to  the  court  above,  but  the  judgment 
of  the  Common  Pleas  waa  ai&rmed,  and  the  appeal  dismissed. 


StATVUI  ▼.  A»PI*IOA«TB. 


This  case  will  be  foimd  re^korted  «l  p«ge  168  of  tlie  Lav  J^umah 
and  6  U.  C.  C.  P.  188.  It  was  an  appeal  firom  the  Court  of  Com- 
mon Pleas.  The  question  reserved  &r  the  consideration  of  the 
Court  was  whether  using  the  following  words  in  the  certifioate  on 
the  back  of  a  conveyance  of  a  married  wotoan  was  sufficient, 
**  being  dulp  examined,  she  did  appear  to  give  her  consent."  It 
was  oontendled  that  the  word  dufy  was  equi?alent  to  saying  that 
she  was  examined  from  her  husband.  The  ( -ourt  of  Common  Pleas 
held  that  the  certificate  itself  was  a  necessary  fact  of  the  eon- 
veyanoe  and  that  the  Magistrates  have  no  power  to  say  what  they 
may  consider  to  have  been  duly  done,  and  that  they  could  not  ex- 
ercise a  judicial  opinion  in  this  matter,  but  should  certify  the  fact 
that  was  done,  and  consequently  held  that  no  estate  passed  under 
such  conveyance  and  certificate. 

The  Court  of  Appeal  affirmed  this  judgment  and  dismissed  the 
appeal  with  costs. 

The  decision  in  this  case  does  nothing  more  than  affect  costs, 
for  the  new  act  22  Vic  cap  35  has  in  future  made  good  those  eex- 
tificates  given  before  the  Act 


COMMON  PLEAS. 


Reported  by  E.  C.  Joxxs,  £•<).,  Barriiter<d'ZMw. 
Paukxr  v.  Tns  Municipalitixb  or  the  Ukitsd  Towsrsmi^s  of 

PlTTSBDROH  AND  HOWB  ISLAND. 
Bjfiato —  What  is  naUct  ofpasfinff — OpportttnUy  nftrppMhtg, 

A  br>1aw  taAvInf;  been  pasMd  without  the  ^ropn  nvmber  (kIx)  of  DotlAes  hrin^ 
pasted  up,  but  proof  of  some  having  been  posted  being  given,  and  one  or  more 
c»f  them  having  come  to  the  notice  of  the  appellant. 

fPJdttufRcxmiU 

The  appellant  bein^r  aware  of  the  daj  of  pantng  the  by-law,  and  havlnv  given  no- 
tice that  be  intended  opposing  the  same,  took  no  furituir  etepa  In  oppoeltion  nntil 
making  th*t  application  to  the  court  to  quash  it. 

Held,  not  sufflcicnt. 

In  Trinity  Term  last,  Philpotts  obtained  a  rule  nisi,  calling  on 
the  defendants  to  nhcw  cnnse  why  a  by-law  passed  the  28th  of 
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November,  1857,  eotitled  **a  bjr4aw  to  close  the  road  crossing  lot 
Nob.  five  and  six,  in  the  4th  concession  of  Pittsburjsh,  upon  the 
petition  of  John  Ferguson  and  others,  dated  the  2l6t  of  June, 
1857,"  should  not  bo  quashed,  on  the  grounds  that  the  same  was 
passed  without  due  or  sufficient  notice  being  given  of  the  passing 
the  same,  under  the  statutes  in  such  case  made,  and  because  the 
said  relator  had  no  opportunity  of  opposing  the  same,  and  because 
he  was  wrongfully  deprived  of  such  opportunity,  and  on  grounds 
disclosed  in  affidavits  and  papers  filed,  and  because  the  by-law  is 
uncertain  and  indefinite,  in  not  stating  in  the  preamble  any  object 
of  passing  the  same,  and  in  not  shewing  and  defining  at  what  point 
the  road  therein  mentioned  was  to  be  stopped  or  closed. 

The  by-law  recited  it  was  expedient  and  necessary  to  stop  the 
road  crossing  lot  Nos.  five  and  six,  in  the  4th  concession  of  the 
township  of  Pittsburgh,  not  being  an  original  allowance  for  road ; 
and  it  enncted  that  the  road  be  closed,  as  not  being  useful  to  the 
public.  The  affidavit  of  the  relator  stated  that  he  was  seised,  in 
fee  simple,  of  the  east  half  of  lot  No.  six,  in  the  4th  concession  of 
Pittsburgh ;  that  there  is  a  road  called  the  Old  Perth  road,  which 
crosses  his  land  in  the  north  part,  and  a  new  road  called  the 
Kingston  and  Phillipsville  macadamized  road,  which  crosses  his 
land  on  the  south  part ;  that  between  these  roads,  and  parallel  to 
them  there  is  a  steep  ridge  of  granite  rock,  thirty  or  forty  feet 
high,  which  crosses  the  land,  dividing  it  into  two  parts,  each  totally 
separated  from  the  other,  which  ridge  cannot  be  crossed  by  any 
vehicle ;  that  the  old  Per^  road  has  been  a  public  highway  for 
thirty-five  years,  and  was  the  only  mode  of  access  to  the  north 
and  most  valuable  part  of  this  land ;  that  he  is  greatly  injured  by 
stopping  it ;  that  he  was  informed  of  the  intention  of  the  municipal 
council  to  stop  this  road  a  month  before  the  by-law  was  passed, 
and  that  notices  to  that  effect  had  been  posted  up  near  the  pre- 
mises ;  thas  he  made  diligent  search  but  could  not  find  any  such 
notice,  and  is  informed  that  by  neglect  of  the  township  clerk  no 
such  notice  was  put  up ;  that  he  attended  one  meeting  of  the  town- 
ship council,  with  witnesses,  prepared  to  oppose  the  passing  suoh 
a  by-law,  but  was  Informed  by  the  reeve  they  would  not  act  in 
the  matter  on  that  day,  and  would  give  him  notice  before  passing 
such  a  by-law  ;  but  either  on  that  or  some  other  day  in  that  week, 
they  passed  it  without  further  notiee  to  him;  that  in  April,  1868, 
the  old  Perth  road  was  blocked  up»  bo  thai  he  is  deprived  of  aoeess 
to  the  north  part  of  his  farm  with  wheeled  vehtdeB ;  thai  be  never 
received  any  notice  from  th#  reeve  or  any  other  person,  that  any 
such  by-law  was  intended  to  be  passed,  and  had  no  other  knowledge 
of  it  till  it  was  passed  ;  that  he  asked  the  township  clerk  where 
he  had  put  up  notices,  and  was  told  that  the  township  clerk  had 
not  put  them  up  himself,  but  had  sent  o«t  three  notices  by  another 
person,  with  instructions  to  put  them  up. 

In  Michaelmas  Term  H.  Smith,  Q.  C,  shewed  cause.  He  ex- 
cepted to  the  style  and  title  of  the  role  and  affidavit  on  which  it 
bad  been  moved,  as  being  against  the  "  municipality  of  the  united 
towRBhips  of  Pittsburgh  and  Howe  Island,'*  whereas  there  there 
is  no  such  union  of  townships.  By  8  Vic,  ch.  7,  schedule  D.,  it 
18  provided  what  townships  shall  constitute  to  county  of  Frontenac, 
and  among  them  is  **  Pittsburg,  which  shall  include  Howe  Island.'' 
The  12th  Vic,  ch.  7B«  made  no  change.  But  the  14th  &  Vic,  ch. 
5,  sec.  14,  and  schedule  D.,  erected  Howe  Island  into  a  separate 
township. 

He  filed  affidavits  shewing  that  Parker,  the  relator,  did  not  own 
or  occupy  the  east,  but  the  west  half  of  lot  No.  six,  4th  concession 
of  Pittsburgh,  and  denying  the  inconvenience  stated  by  Parker,  to 
arise  from  closing  the  old  road,  and  representing  such  closing  and 
the  opening  of  tiie  new  macadamized  road,  as  a  great  advantage 
nndpublicconveiiience;  that  cord-wood  has  been,  and  can  be  hauled 
from  the  north  to  the  south  part  of  Bennet's  farm,  nod  that  trifling 
expense  would  make  the  communication  good.  Ooe  party  swears 
he  put  up  two  notices  of  the  intention  to  poss  the  by-law  in  the 
neighbourhood,  and  is  aware  that  other  similar  notices  were  put 
up. 

The  township  reeve  and  clerk  both  6>7ore,  that  Howe  Island  ih  a 
part  of  ward  No.  5,  in  the  township  of  Pittsburgh,  which  township 
aloDO  forms  the  municipality.  The  reeve  further  stated,  that  on 
the  14th  of  November,  1857,  Parker  spoke  to  him  on  the  subject 
of  this  by-law  b^ing  passed,  and  that  he  informed  Pnrkcr  the 
matter  would  be  taken  up  in  council  on  that  dny  fortnight;  that 


on  the  28th  of  November  the  by-law  was  passed ;  that  on  the  14th 
of  November,  Parker  told  the  reeve  he  would  send  a  surveyor  with 
a  map  to  oppose  the  by-law  on  the  28th  of  November,  and  Parker 
also  told  him  he  had  seen  a  notice  of  the  intention  of  the  council 
to  pass  the  by-law.  A  sworn  copy  of  the  minutes  of  the  council, 
was  annexed  to  the  reeve's  affidavit,  shewing  that  on  the  14th  of 
November  they  received  notice  from  Bennett  Parker,  that  he  would 
object  to  the  dosing  of  the  old  road  across  lots  Nos.  five  and  six, 
in  the  4  th  concession  of  Pittsburgh,  dated  the  12th  of  November ^ 
1857,  and  that  such  by-law  was  passed  on  the  28th  of  November. 
Smith  cited  Lafferty  v.  Municipal  Council  of  Wentworth,  8  U.  C. 
Q.  B.  232  ;  Fisher  v.  Municipality  of  Vaughan,  10,  U.  C  Q.  B.  492 ; 
and  Bryant  v.  Municipality  of  PiUeburyh,  18  U.  G.  Q.  B.  847. 

Dbapsr,  C.  J.,  delivered  the  judgment  of  the  court. 

The  application  was  rested  on  two  grounds.  1st. — Want  of  no- 
tice. 2nd. — That  the  applicant  has  no  opportunity  of  being  heard, 
which  he  claimed. 

As  to  the  first,  the  case  of  Lafferty  v.  The  Municipal  Council  of 
Wentvorthy  is  J^ry  like  the  present.  The  applicant  does  not  posi- 
tively negative  any  notices  having  been  put  up,  and  the  munici- 
pality do  not  prove  that  six  were  put  up.  But  they  prove  posi- 
tively that  some  were  put  up,  and  others,  it  is  believed  were,  while 
it  is  sworn  that  the  applicant  stated  he  had  seen  one  of  the  notices, 
and  it  appears  that  he  attended  on  the  14th  of  November,  before 
the  by-law  was  introduced,  and  had  express  notice  from  the  reeve 
to  attend  on  the  28th  of  November,  when  the  by-law  would  be 
brought  up,  and  that  he  gave  notice  of  his  intended  opposition,  and 
stated  he  should  send  a  surveyor  with  a  map  to  oppose  its  passing. 
We  are  clearly  warranted  by  the  case  referred  to,  in  saying  that, 
under  these  circumstances,  wc  could  not  quash  the  by-law  fur  want 
of  notice. 

The  second  objection  equally  fails,  for  the  default  was  that  of 
the  applicant,  who  neither  appeared  on  the  28th  day  of  November, 
as  he  was  told,  and  stated  he  meant  to  do,  either  in  person  or  by 
some  one  to  represent  him.  Nor  does  it  appear  that  the  made  any 
farther  enquiry,  or  attempted  to  be  heard,  or  took  any  other  step 
until  he  rcBoWed  on  this  application. 

Per  CMr.— Rule  discharged  with  ooats. 


Bbvti&s  v.  Kmox. 


HOdy  tlMt  apordiaMr  for  ^m  ¥ritk  a  reffUttreA  Mtfe.  «nd«r  a  sb«riff*s  sal*  of 
"  A-V*  latareal  la  load,  wm  raMtted  «ndw  \he  t^glMrj  !&«»  to  prevaU  agMiwt 
a  DOQ-r«giflter«d  convDyanctf  miulo  by  "  A."  prior  to  such  ule  by  the  hbeilB. 

Ejectment  for  lot  No.  2,  in  the  second  concession  of  the  town- 
ship of  Sidney,  Hastings ;  writ  issued  Ist  of  September,  1857. 

The  trial  took  place  before  Draper^  0.  J.,  in  March,  1858.  Both 
parties  claimed  under  a  sale  made  by  the  sheriff  of  the  County  of 
H  asting  under  a^.  fa,  against  the  lands  of  Robert  Lester  Morrough. 
Adam  iT.  Meyers  (the  attorney  for  the  plaintiff  in  the  execution) 
attended  on  his  behalf  and  as  his  agent  at  the  sale,  and  the  land 
was  there  bid  in  for  the  plaintiff,  but  Meyers  took  a  deed  from  the 
sheriff,  dated  the  26th  of  April,  1848,  to  himself  in  fue.  Theyf. 
/a.  waarecited  in  the  deed,  ns  commanding  the  sheriff  to  levy 
£603  lis.,  aud  it  was  also  recited  that  Meyers  was  the  highest 
bidder  at  the  sum  of  <£200.  The  plaintiff  in  the  execution,  who  is 
also  the  plaintiff  in  this  action,  finding  this  out,  applied  to  Meyers, 
who  thereupon  said  it  was  a  mistake,  and  drew  a  deed  in  his  own 
handwriting  from  the  sheriff  to  the  plaintiff,  also  writing  a  IcttiT 
to  the  sheriff,  who  then  executed  the  second  deed  of  the  same  laiitl 
to  the  plaiotiff,  reciting  the  execution,  ftc,  as  in  the  first  deed, 
but  treating  the  plaintiff  as  the  purchaser  as  well  as  the  execution 
creditor.  This  second  deed  bore  date  the  23rd  of  August,  18:18, 
and  was  registered  before  the  sheriff's  doed  to  Meyers  was  regit*- 
tered,  23rd  of  August,   1848. 

It  was  admitted  that  Moroogh's  title  was  a  registered  title. 

The  defendant  claimed  under  a  deed  from  Adam  Henry  Mcycrsi, 
dated  the  Gth  of  September,  1849,  for  an  expressed  con>i'Jeratiuii 
of  £350,  which  had  never  been  registered.  The  dee<i  froiti  the 
sheriff  to  Meyers,  dated  27th  of  April,  1848,  was  registered  on  tno 
7th  of  March,  1857. 

On  this  evidence  the  learned  judge  directed  a  verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the  court ;  the  plainttff  contend- 
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ing  that  the  deed  to  him,  bj  the  direction  and  with  the  knowledge 
of  Mejer's  operated  as  an  estoppel  upon  Mejera  and  the  defendant, 
who  claimed  herein  that  the  title  being  a  registered  title,  and  that 
plaintiff  being  a  purchaser  for  value  (because  his  taking  the  deed 
operated  as  a  satisfaction  for  £200  of  his  execution),  and  having 
registered  his  deed  before  the  registration  of  that  to  Meyers,  this 
deed  became  fraudulent  and  void  as  against  the  plaintiff,  and 
especially  as  Meyers  paid  the  sheriff  nothing  for  all  that  appears. 

For  the  defendant  it  was  insisted  that  the  sheriff,  having  exe- 
cuted one  deed  by  virtue  of  the  j¥. /a.  snd  the  sale  made  thereunder, 
had  exhausted  the  power,  and  hflkd  no  authority  whatever  to  make 
the  second  deed  to  the  plaintiff.  It  was  also  urged  that  it  did  not 
appear  the  land  had  been  granted  by  the  Grown,  and  therefore  the 
Rei^istry  Act  would  not  apply. 

The  case  was  argued  in  Michaelmas  Term  last.  Bell  (of  Belle- 
ville), for  the  plaintiff,  cited  Doe  Brennan  v.  O'Neill  4  U.  C.  Q.  B. 
8. ;  ThomoM  v.  Cook,  2  B.  &  A.  119  ;  Walker  v.  Riehardaon,  2  M. 
&  W.  882 ;  Stone  v.  Whitinff,  2  Stark.  N.  P.  C.  236. 

WaUbridgty  Q.  C,  for  defendant 

DsAPiBy  O.  J.,  delivered  the  judgment  of  the  court 

The  cases  of  Thomat  v.  Cook,  Walker  v.  Richardion,  and  Stone 
V.  Wkitmg,  have  no  bearing  on  the  present  question.  They  relate 
to  the  surrender  of  terms  by  the  operation  of  law.  • 

Doe  Brennan  v.  0*Neil  is  more  to  the  purpose.  It  decided  that 
where  the  title  to  land  is  a  registered  title,  and  the  owner  makes 
a  deed  to  a  purchaser,  which  deed  is  not  registered,  and  afterwards 
upon  a  fi.  fa.  against  the  lands  of  the  former  owner  the  sheriff  sells 
and  conveys  the  same  lands  to  a  purchaser  for  value,  who  gets  the 
deed  from  the  sheriff  registered,  the  first  deed  is  fraudulent  and 
void  under  the  registry  laws  as  against  the  purchaser  at  the  she- 
riff's sale. 

That  case  is  a  direct  authority  in  the  plaintiff's  favour,  unless 
the  fact  that  both  the  deeds  were  made  by  the  sheriff  instead  of 
the  first  unregistered  deed  being  made  by  the  original  owner, 
ag'tinst  whom  the  judgment  was  recovered,  makes  any  difference. 

When  the  owner  in  fee  simple  conveys  his  land  in  fee  to  a  pQr- 
chaser  for  valuable  consideration,  he  ceases  to  have  any  right, 
interest  or  estate  whatever ;  and  consequently  at  the  common  law 
any  attempt  on  his  part  to  make  a  subsequent  sale  or  other  dis- 
position of  them  would  be  nugatory  and  void.  Nevertheless  the 
registry  acts  do  enable  that  owner  to  make  a  second  conveyance 
for  valuable  consideration  to  another  purchaser ;  and  if  such  second 
conveyance  obtains  priority  of  registration,  as  against  those  claim- 
ing under  it,  the  first  conveyance  becomes  fraudulent  and  void. 
The  object  of  the  registry  law  is  to  protect  subsequent  purchasers, 
making  them  safe  in  purchasing  from  him  who  is  shewn  to  be  owner 
by  the  registry  books ;  and  it  has  made  this  change,  that  at  common 
law  deeds  take  effect  from  the  date  of  their  execution,  while  under 
the  registry  law  they  have  priority  only  according  to  the  order  of 
their  registration. 

The  law  imposes  on  the  sheriff  an  express  duty  to  sell,  directing 
the  observation  of  certain  preliminaries ;  but  the  necessity  of  a 
conveyance  arises,  not  from  the  law  authorising  the  sale,  but  from 
the  general  law  regulating  the  transmission  of  real  estate.  If  the 
sale  be  effectually  made,  the  conveyance  may,  according  to  Doe  v. 
Miller  (10  U.  C.  Q.  B.  65),  be  executed  at  any  time  afterwards. 
This  present  case  may  be  looked  at  in  two  aspects,  1st,  treating 
the  conveyance  to  Meyers  as  made  in  pursuance  of  the  sale,  or, 
2nd,  treating  it  as  made  by  mistake,  or  by  the  fraud  of  the  grantee, 
to  a  party  not  entitled  to  it  under  the  sale. 

There  is  much  difficulty  at  first  sight  in  arguing  that  after  a 
sheriff  has  in  doe  form  made  a  sale  of  lands,  awarding  them  to  the 
highest  bidder,  he  can  again  expose  the  same  lands  to  sale,  and 
convey  them  to  a  subsequent  purchaser.  Unless  the  registry  law 
intervenes,  the  second  sale  can  pass  nothing,  nor  have  any  opera- 
tion on  the  estate.  But  the  same  proposition  would  be  undoubt- 
edly true,  if  (mutatis  mutandit)  it  were  enunciated  respecting  the 
the  original  proprietor  of  the  lands  ;  and  yet  under  the  registry 
law  the  second  purchaser,  being  first  in  the  order  of  registry,  would 
prevail.  Why  1  Not  because  any  estate,  any  tcintilla  juris  re- 
mained in  the  vendor  after  the  first  conveyance,  for  as  regards  him 
the  second  sale  is  fraudulent  and  wrongful ;  but  because,  under 
the  circumstances,  the  registry  law  avoids  the  first  deed,  not  in 
favour  of  the  vendor,  but  as  again&t  the  subsequent  purchaser  for  I 


value.  That  reason  would  not  appear  equally  applicable  to  a  she- 
riff's deed.  The  consequenoe  is  attached  to  the  neglect  and  omission 
of  the  first  purchaser.  The  second  purchaser  from  the  original 
proprietor  searches  into  the  title  of  his  vendor ;  he  finds  all  right, 
and  duly  registered.  He  is  (at  law  at  least)  under  no  obligation 
to  enquire  further.  The  second  purchaser  from  the  sheriff  makes 
the  same  search  into  the  execution  debtor's  title.  Satisfied  with 
that  if  he  also  ascertains  that  there  is  a  judgment  and  a  writ  giving 
power  to  the  sheriff  to  sell  the  debtor's  estate.  What  need  is  there 
on  his  part  for  further  enquiry  T  I  confess  I  cannot  satisfactorily 
distinguish  it  in  principle  from  Doe  v.  Brtnnmn.  Suppose  a  she- 
riff to  have  sold  lands  regulariy  under  %fi.  fa. ;  to  have  executed  a 
deed  to  the  purchaser ;  to  have  returned  the  writ,  and  to  have  paid 
over  the  proceeds  to  the  execution  creditor,  and  satisfaction  to  be 
entered  ;  and  that  after  all  this,  the  execution  debtor  sells  the  land 
to  a  third  party  for  valuable  consideration,  who  gains  priority  of 
registration  over  the  sheriff's  vendee,  would  he  not  prevail  under 
registry  law  T  He  has  searched  at  the  registry  office ;  has  found 
a  registered  title  ending  in  his  vendor ;  has  found  that  there  have 
been  judgments,  and  that  they  are  satisfied.  What  more  could  he 
look  for  ?  I  should  think  as  against  him  the  sheriff's  deed,  through 
the  neglect  and  omission  ef  the  sheriff's  vendee,  would  be  held 
fraudulent  and  void.*  Bat  this  conclusion  is  predicated  on  the  as- 
sumption that  the  sheriff  has  gone  through  the  formality  of  a  sale, 
at  which  the  second  purchaser  was  the  highest  bidder,  and  having 
paid  his  money  has  obtained  his  deed  end  gained  priority  of  re- 
gistry ;  and  if  we  assume  that  the  sheriff  had  awarded  the  land  to 
another  party  at  a  previous  sale,  and  had  executed  a  deed  to  him, 
and  incautiously  parted  with  it  without  being  paid,  a  second  sale 
might  possibly  be  upheld  as  being  within  the  power  of  the  sheriff, 
though  it  is  not  necessary  now  to  determine  that  question. 

Id  this  case,  however,  there  has  been  but  one  sale,  and  upon  the 
facts  as  admitted  we  are  warranted  in  treating  that,  as  a  sale  to 
the  plaintiff,  for  Meyers,  though  the  bidder,  paid  nothing,  and  was 
acting  as  agent  for  tlie  plaintiff;  no  money,  in  fact,  passed  into 
the  sheriff's  hands  at  all.  I  see  no  suggestion  of  any  payment, 
except  that  the  amount  of  the  bid  must  have  been  credited  as  money 
received  by  the  plaintiff  on  the  execution,  and  therefore  his  demand 
pro  tanto  was  satisfied.  There  was  no  other  person  except  the 
plaintiff  who  was  entitied  to  the  conveyance ;  and  it  is  admitted 
that  the  sheriff  executed  the  seoond  deed,  because,  as  Meyers  in- 
formed him,  the  first  was  made  in  mistake.  But  if  so,  the  sheriff 
had  not  executed  the  power  the  law  gave  him,  which  was  to  convey 
the  debtor's  land  to  the  purchaser  at  the  sale ;  and  to  execute  a 
deed  to  another  party  not  the  purchaser,  and  without  the  purchas- 
er's authority,  if  done  by  mistake,  and  a  fortiori  if  done  through 
fraud,  cannot,  I  think,  be  held  to  be  an  execution  of  the  power,  or 
to  justify  our  treating  the  sheriff  Mfuneius  ofido.  If  the  defend- 
ant, being  a  purchaser  for  valuable  consideration,  had  obtained 
priority  of  registration  of  the  deed  to  Meyers,  the  case  would  have 
required  a  very  different  conrideration ;  but  as  it  is,  we  are  acting 
in  conformity  with  the  spirit  of  the  Begistiy  Act,  and  in  accordance 
with  the  Justice  of  the  case,  in  determining  that  the  plaintiff  is 
entitled  to  the  postea. 

Per  Cur» — Postea  to  plaintiff. 

See  Doe  v.  Douston,  1  B.  &  B.  230 ;  Doe  v.  Jones,  9  M.  &  W. 
872 ;  Doe  v.  Tifany,  6  U.  C.  Q.  B.  79. 

•  Note  by  Eds.  L.  J.  See  th«  CMe  of  fiimAam  r.  Dal^  (11  XT.  C  Q.  D.  211). 


COMMON  LAW  CHAMBERS. 


(Reported  by  0.  X.  SHausa,  Keq.,  M.A.,  Berrleterat-lAW.) 
McLbart  y.  A.  M.  Shith. 

/Vocfioe— ^toard-— Aay  f*f  proceedings, 

▲  Judge  in  Cbamben  wUl  not  Interfere  to  staj  prooeedioga  on  an  award.  In  order 
that  A  motion  may  be  made  In  Term  to  set  It  aside,  when  tlio  fiictsiiwi>m  to,  are 
conflicting,  and  for  ail  that  appears  before  the  Judge,  the  arbitrator  m^y  hare 
miMltf  hks  award  in  acoordan.'e  with  the  fkcts  of  the  caw  proved  befitrs  him. 

QutTK.  Should  not  a  motioo  in  Cbambem,  to  stay  prooeedlugs  on  an  award,  be 
made  within  the  next  &>ur  days  after  the  award  Is  made,  as  Is  required  in  a  mo- 
tion in  Banc  in  Term  ? 

The  particulars  of  this  case,  appear  in  thejodgmcnt. 
RicHABDs,  J. — H,  Ecclesy  Q,  C,  for  the  plaintiff  in  this  cause, 
took  out  a  summons  to  shew  i^anse  irhy  all  proceedings  under  the 
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award  in  this  cause,  shonld  not  be  stayed  until  next  Term,  in  or- 
der tliat  the  plaintiff  might  then  moTe  the  Court  to  set  aside  the 
award,  on  grounds  disclosed  in  affidarits  and  papers  filed. 

The  plaintiff  states  in  his  affidavit,  that  the  action  was  brought 
to  recover  ihe  value  of  certain  buildings  erected  by  him  for  the 
defendant,  under  a  contract  bj  which  he  agreed  to  receive  from 
the  defendant,  some  portion  of  the  amount  clidmed  by  him,  in 
floods,  to  be  procured  by  the  defendant,  out  of  an  establishment 
of  the  defendant  and  his  co-partner,  John  Smith. 

That  during  the  progress  of  the  work,  he  opened  an  account  with 
Smith  &  Smith,  and  procured  goods,  which  he  supposed  would  be 
charged  to  the  defendant,  and  carried  to  his  account  on  the 
oon  tract. 

That  defendant  and  John  Smith,  on  the  17th  January  last, 
Jointly  eauned  a  writ  to  be  issued  against  him,  for  the  recovery  of 
the  amount  of  the  said  account ;  thereby  treated  him  as  their 
debtor,  and  gave  him  no  credit  whatever. 

That  on  consulting  his  soUoitors,  he  was  advised  that  be  had  no 
defence  to  the  action,  but  was  driven  to  the  necessity  of  suing  the 
said  A.  M.  Smith  alone,  upon  his  contract  with  him,  and  there- 
upon, this  action  was  commenced  on  the  26th  February  last. 

That  both  suits  were  entered  for  trial  at  the  last  Toronto  Aa- 
sizes,  and  were  referred  to  the  arbitration  of  W.  A.  Campbell  as 
sole  arbitrator,  who,  on  the  10th  of  June,  made  his  award  in  each 
of  the  said  cases,  against  Thompson  McCleary  (probably  the 
plaintiff  is  meant). 

That  the  award  was  made  against  him  in  this  cause,  on  the 
grounds,  that  the  goods  were  furnished  to  him  by  Smith  &  Smith, 
were  of  greater  value  than  the  amount  of  his  claim  against  defend- 
ant in  this  cause,  and  that  the  same  might  be  set  off  against  his 
claim. 

That  in  the  action  brought  against  him  by  Smith  &  Smith, 
the  arbitrator  awarded  them  the  balance,  after  deducting  the 
amount  he  found  due  to  the  plaintiff,  on  his  contract  with  de- 
fendant. 

That  at  the  arbitration,  the  account  against  him  was  first  proved 
to  the  f^U  extent  to  which  the  jilaintiffs  In  that  suit  were  prepared 
to  prove  it,  and  afterwards,  in  proceeding  in  this  cause,  the  arbi- 
trator idlowed  the  same  account  to  be  applied,  in  pi^  to  this 
cause. 

The  award,  dated  the  10th  June  1859,  recited  that  a  verdict  was 
taken  at  the  Assises  held  on  the  11th  April,  1859,  for  plaintiff  for 
£500,  subject  to  the  award  of  W.  A.  Campbell,  and  the  arbitrator 
adjudged  that  plaintiff  had  no{  any  cause  of  action  against  the  de- 
fendant, and  that  he  was  not  entitled  to  recover  anything  in  the 
said  action,  and  that  the  verdict  entered  for  the  plaintiif,  should  be 
set  aside,  and  a  verdict  be  entered  for  the  defendant. 

The  summons  to  stay  proceedings,  was  applied  for  on  the  22nd 
Jane. 

The  defendant  files  his  own  affdavit,  and  states  that  the  plain- 
tiff in  this  cause,  was  sued  by  Smith  and  Smith,  because  he  had 
contracted  a  debt  with  them,  exceeding  the  amount  he  owed  plain- 
tiff, to  the  extent  of  the  sum  awarded  (said  to  be  about  £8lJ. 

He  says  that  it  was  specially  agreed  between  plaintiff,  and  him- 
self and  partner,  that  the  goods  got  by  plaintiff  from  Smith  & 
Smith,  to  the  extent  of  the  amount  of  his  contract,  should  be  de- 
livered to  the  pluntiff  on  that  contract,  in  payment  thereof,  and 
they  were  so  delivered  to  the  extent  of  tiie  amount  of  the  oontraot, 
but  in  consequence  of  plaintiff  having  got  goods  to  a  much  larger 
amount  than  ho  was  indebted  to  him,  &e  firm  of  Smith  &  Smith, 
were  obliged  to  sue  him  therefor. 

fle  ftirSier  states,  that  plaintiff,  long  before  he  was  sued,  was 
well  aware  that  Smith  &  Smith  were  at  all  times  prepared  to 
credit  him  with  the  amount  of  defendant's  indebtedness  to  him,  as 
so  much  pud  by  him,  in  reduction  of  his  indebtedness  to  them, 
but  he  olidmed  a  verj  much  larger  amount  agaliut  the  defendants, 
in  eoBMqaenoe  of  which,  he  brought  this  action. 

He  further  states,  that  all  he  owed  plaintiff,  was  allowed  him  by 
the  arbitrator,  in  payment  of  the  claim  of  Smith  k  Smith,  and 
the  award  made,  is  Uie  actual  amount  due  Smith  &  Smith,  after 
payment  to  pluntiff  of  his  claim  against  defendant. 

He  also  states,  that  in  the  suit  of  Smith  &  Smith  against 
plaintiff,  they  had  proved  the  whole  amount,  to  shew  the  plaintiffs 
actual  indebtedness,  but  they  never  denied  plaintiff's  right  to  | 


deduct  therefrom,  the  amount  of  £830,  as  paid  by  the  contract 
referred  to,  in  plaintiff's  affidavit 

It  is  contended  on  behalf  of  the  plaintiff,  that  Smith  &  Smith, 
having  claimed  in  their  action  against  him,  the  full  amount  of  the 
goods  obtained  from  them,  without  allowing  the  sum  due  on  the 
contract,  he  was  compelled  to  bring  this  action  agunst  defendant, 
to  recover  that  amount,  and  whilst  admitting  as  between  the  par- 
ties, the  adjustment  of  the  debts  as  settled  by  the  arbitrator,  may 
be  equitable,  yet  the  plaintiff  ought  to  be  allowed  the  costs  of  his 
action. 

On  the  other  hand,  the  defendant  says  there  never  was  any  dis- 
pute, that  the  goods  to  the  extent  of  £330,  were  paid  for  by  the 
building  agreement. 

That  Smith  &  Smith  were  obliged  to  sue  the  now  plaintiff,  to 
recover  the  amount  he  owed  them  beyond  that,  and  of  course  they 
are  entitled  to  the  costs  in  that  suit,  as  they  had  a  clear  right  to 
recover  the  £81  odd,  beyond  the  £880. 

That  in  this  suit,  plaintiff  sought  to  ^recover  work  beyond  the 
contract,  and  failed,  and  therefore  ought  to  lose  the  costs. 

I  am  of  opinion,  that  this  summons  must  be  discharged.  I 
cannot  doubt,  if  it  was  agreed  between  the  plaintiff  and  defendant, 
and  defendant's  partner,  that  the  goods  he  obtained  from  Smith 
&  Smith,  were  to  go  in  payment  of  £830,  on  the  contract  with 
the  defendant,  that  would  be  a  good  answer,  pro  tantOf  in  an  action 
by  Smith  &  Smith,  against  the  plaintiff  (in  the  action,)  to  re- 
cover the  value  of  the  goods  delivered,  and  it  seems  equally  dear 
to  me,  in  any  action  brought  by  plaintiff  against  defendant  to  re- 
cover the  sum  of  £880  under  the  contract,  he  might  shew,  that  by 
the  agreement  between  the  parties,  that  sum  was  to  be  paid,  and 
was,  in  fact,  paid  in  goods  out  of  the  store  of  Smith  &  Smith.  I 
must  assume  this  was  satisfactorily  shewn  to  the  arbitrator,  and 
that  he  has  decided  according  to  the  evidence  given  before  him. 

Under  the  affidavits  and  papers  filed,  I  do  not  feel  warranted  in 
making  the  summons  absolute. 

There  is  another  question  that  may  arise,  whether  the  applica- 
tion is  made  in  time.  I  have  not  decided  on  that  ground,  as  it  was 
not  raised  before  me.  It  vrill  be  well,  however,  for  the  plaintiff  to 
consider,  if  he  should  desire  to  move  in  Term,  against  my  order, 
whether  he  has  made  his  application  in  time. 

This  is  a  reference  under  a  verdict  at  nin  priu$.  If  the  award 
had  been  made  before  the  Term,  any  motion  to  set  aside,  must 
have  been  made  within  the  first  four  days  of  Term.  If  during  the 
Term,  then  within  the  four  days  next  following  the  making  of  the 
award. 

The  time  for  making  the  award,  was  enlar^  over  the  Term, 
it  was  made  on  10th  June,  and  this  application  is  made  on  the 
22ad.  Ought  not  the  plaintiff,  in  analogy  to  moving  within  the 
four  days,  when  the  award  is  made  in  Term,  to  apply  to  a 
Judge  in  Chambers  to  stay  proceedings,  within  four  days  after  the 
award  is  made?    See  Cromer  v.  CAu/,  15  Ex.  310. 

On  the  whole,  I  think  the  summons  must  be  discharged  with 
costs. 

CHANCERY. 


(Itoporttd  hj  TaoMAS  Homois,  Kaq.,  LLJI.,  BtfTiBt6r«t>Law.) 

Pbnlst  V.  BiACON  AssuKANoa  Company. 

Cbntraot  for  Jnmnmot   JPtindpal  ond  J^ai»— Xrfwtfatfoii  for  hrimgii^  wUm 

•^tariadiotUm, 

A  wuty  •flSKtad  an  Inminuim,  thronfh  the  agBnt  of  the  deltadanti^  by  pftjing 
tne  premhnn  required  hj  the  estabUdied  ntei  of  the  eonpen  j.  The  agent  geTe 
the  UMMl  neelpt,  and  taifocmed  the  heed  ofllee  of  the  Immranoe  and  pejment, 
and  was  credited  with  the  amonnt  A  fire  ooeorred  ehortiy  afterward^  In 
the  insurer's  premises,  and  belbre  the  policy  was  issaed.  By  a  oondition  on  the 
polidse  of  the  oonpaay,  it  was  proTided,  that  ^^-no  suit  or  action  against  the 
oampany,  shonld  be  snstalnabla  In  any  cenrt  of  law  cr  chanceiy,  nnless  oom- 
menced  within  dx  months  after  loas  or  damaceb"  On  a  bill  filed  to  reeoTer  the 
amount  of  Insurance,  or  to  compel  the  l«nie  of  a  pcdiey,  it  was 

AAL  that  eonrts  of  equity  haTO  Jniisdietion  In  policies  of  Insnranoe.  ( JMtancs 
V.  Xendon  .imirwwca  Cbatfiany,  Atk  Mft,  obeer?ed  upon.) 

HM^  obo,  that  there  was  a  contract  by  the  delbndants,  to  Issne  a  poll^  to  ihe 
plaintiif;  that  the  agent  was  their  agent  to  keep  books^  and  by  his  entries 
there,  did  so  bind  the  defbndants. 

BM^fwthar^  that  the  llmitatkm  in  the  pfilcy,  applies  only  to  eases  where  the 
tnenred  was  in  posseeejon  of  a  p(^eyt  and  not  to  cases  where  the  company  has 
only  issned  a  receipt  (29th  April,  18M.) 

In  this  case,  the  bill  was  filed  on  the  8th  February,  1858,  set- 
ting out  that  the  plaintiff  did  on  the  27th  October,  1856,  contract 
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With  the  defeadanis  for  an  insaranoe  for  £500  on  his  stock  in 
trade,  that  he  paid  the  premium* therefor,  £12  10s.,  and  obtained 
the  following  receipt  from  the  agent  of  the  company  : 

The  Beacon  Assurance  Co.,  Chief  Offices,  6  Waterloo  Plaoe, 
liondon,  England,  and  Kingston,  Canada  West. 

(Interim  JUee^i.)  AffOtC^  Ojfice,  27M  Oeiobir,  185«. 

No.  108.  Beoeived  of  William  D.  Penlejr,  the  sam  of  £12  lOs., 
enrrencj,  being  the  preminm  for  an  inomranoe  to  the  extent  of 
£600,  ourrenej,  on  property  described  in  the  order  of  this  date, 
tnbject  to  the  approval  of  the  Board  at  ffingston ;  the  said  premises 
to  be  considered  insured  for  21  days  ftota  the  aboTe  date,  within 
which  time  the  determination  of  the  Board  will  be  notified.  If 
ttpprored,  a  policy  will  be  delifered ;  otherwise  the  amount  re- 
c^lred  will  be  rsfrmded,  lets  the  premium  for  the  snm  so  insured. 

(Signed,)  R.  NsWbbbbt,  Affent. 

That  the  defendants  did,  within  the  time  specified,  approve  of 
said  contract,  and  retained  the  said  sum,  promising  to  deliTcr  a 
policy  to  plainttlf  immediately.  That  in  the  interim,  on  the  1st 
NoTcmber,  1856,  the  plalntilTs  premises  were  burnt,  and  that 
plalntifl^  thereby,  became  entitled  to  the  £500.  That  defendants 
refuse  to  pay  or  issue  a  policy,  pretending  that  they  had  not  ap- 
proved of  said  contract  of  insurance.  The  bill  then  prayed  that 
they  may  be  ordered  to  issue  a  policy,  or  to  pay  the  amount  speci- 
fied. 

The  answer  denied  that  the  Board  approved  of  the  proposal, 
that  they  returned  or  offered  to  return  the  £12  10s. ;  that  within 
the  21  days,  they  refused  to  accept  the  risk,  and  that  they  communi- 
cated with  their  agent,  whom  they  believed  informed  the  plaintifT. 
That  plaintiff  never  obtained  a  policy,  and  that  at  the  expiration  of 
the  21  days,  the  contract  in  the  receipt  expired ;  that  the  agent  had 
no  authority  to  continue  any  liability  thereunder,  and  that  plaintiff 
was'BO  aware.  The  defendants  then  set  out,  that  on  all  their  policies 
there  is  the  following  condition.  **  It  is  fhrthermore  hereby  ex- 
pressly provided,  that  no  suit  or  action  of  any  kind  against  this 
company,  fbr  the  recovery  of  any  claim  upon,  under,  or  by  virtue 
of  this  policy,  shall  bie  sustainable  in  any  court  of  law  or  chancery, 
unless  such  salt  or  action  shall  be  commenced  within  the  term  of 
six  months  next  after  the  loss  or  damage  shall  occur  ;  and  in  case 
any  suit  or  action  shall  be  commenced  against  said  company,  after 
the  expiration  of  six  months  afler  such  loss  or  damage  shall  have 
occurred,  the  lapse  of  time  shall  be  taken  and  deemed  as  conclu- 
sive evidence  against  the  validity  of  the  claim,  thereby  so  attempt- 
ed to  be  enforced."  That  plaintiff,  not  having  brought  this  suit 
within  the  time  so  limited,  is  not  entitled  to  relief. 

The  plaintiff  having  joined  issue,  evidence  was  gone  into,  the 
effect  of  which  appears  in  the  Judgment  of  the  Court. 

O,  Morphy,  fbr  the  plaintiff. 

Roaff  for  the  defendants. 

The  cases  cited  in  Walker  t.  Provincial  Jnmranee  Company^ 
ante,  p.  162,  were  relied  upon  in  this  case. 

Tbv  CHAROBLX.OB. — Tbi«  \»  »bill  to  recover  from  the  defendants, 
the  amount  of  an  insurance  effected  in  their  office  by  the  plaintiff, 
or  in  the  alternative,  to  compel  them  to  issue  a  policy  to  him,  for 
the  amount.  A  receipt  only,  is  held  by  the  plaintiff;  and  he  states 
that  the  defendants  promised  to  issue  a  policy  as  soon  as  poeeible. 
The  receipt  is  dated  in  October,  1856,  and  the  fire  occurreld  on  the 
1st  November,  of  the  same  year.  The  object  of  the  bill,  is  to  obtain 
relief  in  this  court — there  being  no  relief  in  law,  the  contract  not 
being  under  seaL  As  to  the  jurisdiction  of  equity  in  sueh  cases, 
I  find  very  little  authority  for  it  in  Bngiand.  In  the  case  of  ifef* 
UaM9  T.  Lond^  Anuranee  Congfcny^  (1  Atk  545,)  Lord  Sard- 
wiektf  considered  policies  of  insurance,  as  properly  within  the 
jurisdiction  of  the  law  courts.  But  Courts  of  Bquity  in  the  United 
States,  hate- entertained  these  cases,  and  have  decreed  relfef ;  and 
in  Meadr,  Davidaon^  (8  A.  and  B.  808.)  Lord  Dmrnam^  admits 
the  jurisdiction  of  oonrts  of  equity  to  compel  the  exeeution  of  a 
formal  policy,  on  the  underwriter's  promise  to  indemnify,  and  on 
his  acceptance  of  the  premium.  And  in  JonM  v.  Promneiid  Innur* 
anM  Oaw^amyi  (IS  Q.  B.  U.  C.  477,)  the  Chief  Justice  of  Upper 
Canada,  expressly  refers  to  this  Court  as  having  jurisdiction.  We 
therefore  assume  the  jurisdiction,  until  the  Court  of  Appeal  or  the 
Legislature,  alters  it ;  and  which,  it  appears  the  Courts  of  Equity 
in  the  United  States  have  always  maintained. 


In  the  defence  set  up,  it  said,  Ist,  that  there  was  no  risk  assumed; 
and  2nd,  that  as  the  policies  issued  by  the  Company,  contain  a 
condition  requiring  actions  to  be  brought  in  six  months,  and  as  that 
was  not  done  in  this  case,  the  Court  cannot  interfere. 

Aa  to  the  first  ground  it  entirely  fails.  The  evidence  of  the 
agent  proves,  that  on  receiring  the  proposition  for  insurance,  he 
sent  it  to  Kingston,  and  subsequently  told  the  plaintiff  that  he  was 
insured ;  and  has  an  entry  in  his  books,  which  he  says  would  not 
be  there  unless  the  plaintiff  was  insured.  The  letters  between 
the  agent  and  the  head  office,  are  not  produced ;  some  of  them 
may  have  referred  to  this  case,  and  coald,  perhaps,  have  thrown 
much  light  on  it ;  and  why  they  were  destroyed  is  not  stated.  If 
accidental,  it  would  not  be  right  to  visit  the  wrong  on  the  company. 
We  have,  therefore,  as  regards  the  sgent,  his  statement  to  the 
plaintiff,  that  he  was  insured,  and  the  entry  in  the  book.  We 
have  also,  the  fact,  that  immediately  after  the  fire,  one  of  the  direc- 
tors of  the  company,  went  to  Belleville,  and  gave  the  agent  direc- 
tions to  allow  the  plaintiff  to  dispose  of  whatever  furniture  he  ehoee ; 
and  thus  by  their  own  act,  the  oompany  oleariy  showed  their 
liability,  just  at  the  time  when  they  ha!d  power  to  set  up  this  de- 
fence. And  then,  too,  the  secretary  is  not  produced,  to  prove 
from  the  books  of  the  company,  that  the  risk  was  not  assumed,  or 
to  prove  what  was  the  authority  of  the  agent  We  think  then, 
that  the  agent  was  clearly  the  agent  of  the  company  to  bind  them, 
and  that  he  did  so  bind  them,  by  telling  the  plaintiff  he  was  in- 
sured, and  by  the  entry  in  his  book. 

Then  as  to  the  delay  in  bringing  the  action,  according  to  the 
terras  of  the  company's  policies,  and  the  case  of  the  Provindai 
Inntrtmee  Company  v.  ^tna  Ina^anee  Company  (16  Q.  B.  U.  C. 
186.)  refbited  to  by  Mr.  Roa/,  I  think  the  regulation  is  legaU  u^ 
that  the  oompany  has  thus  a  right  to  lay  down  a  limit  for  actions 
to  be  brought.  It  is,  I  think,  a  sound  rule,  and  I  am  prepared  to 
act  upon  it  That  condition,  however,  does  not  apply  here.  This 
is  a  proceeding  against  the  company  (6r  not  issuing  a  policy,  and 
the  rule  vitiating  the  policy,  does  not  apply,  for  the  company  are 
wrong-doers,  and  cannot  set  up  as  a  defence,  that  delay  has  oc- 
curred, since  they  have  not  issued  that  to  which  the  penalty  of 
delay  is  attached,  and  by  Which  the  plalntlfTs  right  might  be  af- 
fected. T^e  defence,  therefbre,  entirely  fails  on  both  grounds, 
and  the  decree  will  be  in  favor  of  the  plaintiff.  In  drawing  up 
the  decree,  it  would,  I  think,  be  well  to  look  at  the  cases  in  the 
United  States,  as  to  the  form  in  which  it  should  be  drawn. 

Bstnr,  y.  C. — It  appears  to  me',  there  was  an  insurance  cffMed 
brthephdntSfff  fora  year,  and  that  it  continued  until  the  fire, 
with  regard  to  the  limitation  of  time  for  bringing  ah  action,  the 
reguistion  premipposeB  that  the  p4rcy  is  arined  with  his  policy ; 
and  if  he  is  not  in  possession  of  his  policy,  how  can  the  limitation 
apply,  and  especially  when  the  company  by  its  own  default,  has 
not  given  a  policy?  The  plaintiff  is,  therefore,  I  think,  entitied  to 
the  relief  prayed  for. 

Spbaos,  V.  C. — I  also  agree  with  the  leamed'Chanoellor.  I  think 
the  agent  of  the  company,  had  sufficient  authority  to  bind  the  com- 
pany— that  he  was  an  agent  to  keep  books,  and  by  the  entry  there, 
did  so  bind.  The  limitation  referred  to,  clearly  applies  to  a  policy, 
and  not  to  cases  where  no  policy  has  been  issued. 

Decree  for  the  pfadnliff  with  eests. 
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GENCRAL    CORRE8POND€NCE. 


To  THs  Editors  of  thb  Law  Jovkmal. 

Southampton,  July,  1859. 

GiNTLBnir, — ^I,  in  oommoQ  with  I  dare  say  many  others, 
find  much  difficulty  in  reeoociling  with  eaeh  olher  mfval 
parts  of  the  Assessment  Aet  of  1853. 

Seo.  31  says  that  the  several  townshtpe,  counties,  ftc.,  shall 
each  year  estimate  aU  sums  that  may  be  reqaired,  &o.,  mak- 
ing due  allowance,  fto. 

S<^o.  33  says  that  the  County  Council,  in  apportioning  any 
county  rate,  shall  do  so  on  the  equalised  assessment  rolls  of 
the  preceding  year;  and  that  the  aggregate  yalue  of  snoh 
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equalised  roll,  for  each  miuiicipaiity,  shall  be  considered  the- 
nggre);ato  valuaiiun  fur  the  purpose  of  rating  it,  for  aoy  couat; 
or  township  tax. 

Sec.  34  says  that  the  county  clerk  shall,  on  or  before  the 
first  day  of  August  in  each  year,  certify  the  several  municipal 
clerks  the  total  amount  which  shall  havo  been  directed  to  be 
levied  in  the  then  current  year,  for  cpuntv  purposes,  and  that 
such  municipal  clerk  sbftll  oalculate  and  wcVt  the  san^  in 
the  collector's  roll. 

Sec.  31  places  in  the  hands  of  thaCounty  Council  the  power 
of  fixing  the  countiy  rate,  making  it  simply  the  du-t;  of  the 
several  municipalities  to  collect  the  same* 

Seo.  34.  woeld  seem  to  plaoe  that  duty  ia  the  hands  of  the 
manioipal  clerks,  leaving  them  to  ma^e  the  necessary-  ealeu- 
lation,  after  having  been  informed  of  the  amount  requited  for 
county  purposes. 

It  may  at  first  sight  appear  a  matter  of  little  consequence 
in  whose  hands  the  duty  is  placed ;  not  so,  however,  in  the 
following  instance.  Ii»  the  ^ear  1858,  the  ooo&ties  of  Huron 
and  Bruce  passed  a  by*lavr  imfesifl^  a  rote  to  raise  $58,021, 
of  whioh  $6^000  waa  to  meet  uoik-resideBt  rales,  oar  4-2Sith8  of 
the  whole  sum.  3"13th0  of  the.  preesot  year's  roll  of  onaof 
the  vtllagea  in  this  oouaty  is  non^resideiit^  and  oonsequeatl^ 
if  no  higher  rate  than  that  imposed  by  the  County  Oonnefrl 
can  be  oollected,  it  follows  that  theHQiount  collected  must  fall 
short  of  the  sum  certified  by  the  county  clerk  as  being  pay- 
able to  the  counties  by  the  Tillage.  The  rates  imposed  on  the 
lands  of  Bon-residente  beia^.  in  anoiher*  ti^le. 

U  the  Village  Council,  w.  makiBg  their  yMffly  aatunate, 
have  a  right  to  make  the  amauni  payable  to  the  countiee  one 
oftbeiteme  for:whiehr  they  have*  to  provide,  and  to  audeedM 
aUowaace  fortaMa  on  noa-ceaideDt  landawhieb  aa^nftAbe 
ooUeded,  asuxider  the  i^eeesamMil  Ad  (Seo«  31)  I  think  tbaiy 
hare^  then  in  auoh  casa  hare  thety.  not  a. right  to  ategeCfcae<igi<- 
nore  tbe  by4asr  of  the  County-  CoooeU  iasposwg'axieBiity  rato  ? 

I  cannot  conceive  the  use  of  iaifKist»g  a  rate  based>OB  a  roH 
on  which  the-taoces  arenoi  oerapuled  or  celleetedv  Compel- 
ling^ townehipaod-Tillage  oeoDoiis-  to-eolleet  an  arbiftrarf  rate, 
must  in  many  oa^ee«oompel  soeb  mmiioipalities  to  raise  more 
or  less  than  the  sum  required: 

An  explanation  of-the  difficulty  irill  oblfgie.    Touts,  Anc. 

7  VjiLi^oi.  Guas. 

[It  ia  proTided  by  the  Aaaeaament  Act  of  1853,  fliet  that 
each  towDehip^  &o«,  shall  nnkia  estimates  of  all  sums  that  naay 
be  required  for  tibe  lawful  purposes^of  aoy  sueb  imonskip,'  and 
to  pasa  a.  by-lanc  oc  byrlaKS  autbfiriung  tha  lei7  and  ooU 
lection  of  a  rate  sufficient  to  raise  the  sums  required.  This 
rate  iate  be  so  much  in.  the  pound  upon  the  assessed  valae  of 
the  property  m  the  township  (seo.  31).  So  far  provision  ia 
made  for  the  collection  of  a  aum.  or  sums  required  for  town- 
ship purposes  only. 

It  is  then  provided,  that  where  any  sum  is  to  be  levied  for 
county  purposes  the  Municipal  Council  of  thot  cowptj  shall 
ascertain  and  by  by-law  direct  what  Dorsum,  of  sueb' earn  shi^l 
be  levied  id  each  towjiahip,  Ao.  (a.  34).  Thereupon  it  is  made 
the  duty  of  the  oouaty  clerk,  before  a  day  namea,  to  certify  to 
the  clerk  of  each  townahip  the  total  amount  directed  to  be 
levied  in  the  townahip  daring  the  year  for  county  purpoaea 
(s.  34).  When  this  is  done,  it  becomee  the  duty  of  the  town- 
ship clerk,  ^.,  to  calculate  and  insert  the  same  in  the  oolleci' 
tor's  roll  (s.  34).    We  caa  see  no  difficulty  in  the  law.}— JSoa. 

l4i.J.  

To  THB.  B^HSoaa.or-  nn  Law  JeeajiAL. 
Municipal  LtnoA-'Mectum  of  Mayor  ii^caa^  of  ^^ngnaiidn^ 

Stratlbffd,  August  27,  1859. 
GiNTdaviN, — ^Tour  opinion  is  respectfully  requested  on  the 
following  points : 
In  January  last^  Mr.  Daly  was  duly  elected  Mayor  of  Stratr 


ford,  by  the  people.  In  July  he  resigned,  and  at  the  begin*' 
ning  of  August  his  resignation  waa  accepted,  and  Mr.  Smith, 
the  Reeve  (and  also  a  Councillor),  was  elected  by  the  Council 
to  fill  the  vacancy,  by  virtue  of  sec.  148  of  the  Municipal  Act. 
Mr.  Smith  continues  to  hold  the  tiiree  offices  of  Mayor,  Reeve 
and  Council loTi  and  holds  that  he  can  do  so  legally. 

1.  The  question  arises — had  the  Council  uie  power  to  fill 
the  vacancy  in  the  manner  mentioned  ? 

2.  If  the  new  Mayor  be  not  dulv  electedj  what  steps  should 
be  taken  to  set  the  election  aside  7 

3.  If  held  to  be  duly  elected,  is  he  not  bound  to  resi^  his 
position  as  Reeve  or  Councillor,  or  both  ?  The  law  provides 
that  Town  Councils  shall  be  composed  of  a  Mayor,  and  ihrte 
Councillors  for  each  ward.  We  have  now,  by  the  action  of  the 
Mayor,  an  incomplete  Conncil,  because  his  ward  is  only  re* 
presented  by  two  Councillors. 

4.  Supposing  the  election  to  be  declared*  illegal,  would  tbe 
acta  of  the  Council  subsequent,  to  such  election  be  therefbre 
nullified  ? 

5.  What  is  the  meaning  of  thd  word  "  Bankrupt, ''  as  ap- 

Elied  in  seo.  121,  when  there  is  no  bankrupt  law  ?  ^  Ifa  man 
as  been  summoned  before  the  Judge  of  the  Division  Court, 
under  a  judgment  summons,  and  has  admitted  his  inability  to 
make  immediate  payment  of  his  debts^  is  he  therefore  to  b9 
deemed  " Bankrupt^'  or  "  Insolvent?" 

Ak  Elector. 

[1.  Yea^ 

a.  See8eetieB»12nr  and  128. 

3;  We  think  so;  Tbe  intentioir  of  the  act  seems  to  Be  that 
the  office  of  Mayor  should  be  separate  f¥om  that  of  Cbuncillor, 
and  therefore  from  that  of  Reeve ;  otherwise  the  Counoil,  as 
defined  in  the  66th  section,  "  in  tovms,'^  would  be  incomplete. 
As  stated  in  note  (i)  in  sec.  122,  to  Harriaon'a  Municipal 
Manual,  the  words  "or  otherwiae"  refer  to  every  atate  of  cir^ 
cumatances  that  may  render  a  new  election  neceaaary,  and  as 
auch  the  courts  may  apply  them  as  referring  to  cases  like  the 
present. 

4.  No. 

5«  He  must  be  properly  *'  declared  a  Bankrupt,''  or-  *'  apply 
for  relief  as  an  Insolvent  Pehtor/^  before  his  seat  can  become 
vacant] — Eps.  L.  J. . 

^  MONTHLY     RffiP&rVTOaY. 

COMMON  LAW. 


C.  C.  R.  RaoiSA  V.  Atbbx  ajtd  AiroTsaB.  Aprils  30. 

Adulterer — Adultery — Lareer^f^^Takiny  yoode  of  hueband  with 

privity  of  wife. 

A.  and  B.  took  the  goods  of  a  husband  without  bis  consent,  and 
with  the  intent  to  deprive  him  absolutely  of  his  property  in  Uiem, 
but  with  the  consent  and  privi^  of  the  wifa  There  waa  no  evid- 
ence that  tbe  wife  had  committed,  or  intended  to  commit  adultery 
with  either  of  them. 

JSeld,  that  inasmuch  as  it  was  not  left  to  the  jury  to  say  whioh 
was  the  principal  in  taking  the  goods,  tbe  wife  or  (he  strangji^rs, 
it  must  be  considered  that  the  wife  took  them,  and  that  the-stsaai* 
gers  assisted,  in  which  case  no  larceny  was  oommitted* 


C.  0.  B.  Bmcka  v.  SumaTj  AprU,  SO. 

lUtyal  poteettion — Outody  and  keeping  ofnaioal  eUru  -"JSifident^  > 

Conttruolioe  p^seeteum, 

THiereA,  residing,  at  Portsmouth,  befaagr^illegaUy  posaaaaadof 
naval  stores,  sent  them  by  a  ratiw^,  dhreeted.  them  to. Be  at  the 
London  tarminus  of  that  railway,  direetitig:tfaam-to  be  delivered  to 
C.  They  were  not  ao  deUvared^  but  kept  by  B.  at  the*  London' 
terminns. 

Mddr  that  under  the  oiroumstaneaa'givenbalowj  there. waa  evid« 
ence  that  such  goods  were  in  the  poasesaion^  cnatody  and  keeping 
of  A.,  within  the  meanmg  of  9  &  10^  Wm.  in.,  o.  41,  a.  2. 
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Q.  B.  April,  80. 

RxoDiA  ▼.  Thb  Gebat  Wistseh  Railway  Compamt  ahd  otrbbb. 

Meaning  of  the  word  "  thereto/on.*' 

WbcQ  A  street,  wbich  was  a  public  highway,  had  been  onoe  pat 
in  good  repair,  bat»  at  the  time  of  the  passing  of  the  special  Act, 
was  out  of  repur. 

Seld,  that  the  Commissioners  had  no  power  under  s.  68,  of  10 
&  11  Yio.  c.  84,  to  do  the  necessary  repairs,  and  charge  the  ex- 
penses on  the  adjoining  occupiers,  as  the  word  «*  theretofore"  in 
that  section  is  not  restricted  to  the  time  of  the  passing  of  the 
special  Act,  but  is  used  in  its  ordinary  sense. 


C.  P.  Clabkb  t.  Diokbov.  Ma^f,  2. 

Fale$  r^€99ntatum—Fto4p€etu9-^Amh%guou9  repreaniation  therein 

— QueetUm  for  jury —  Variance^ 

An  action  for  a  false  misrepresentation  is  maintainable,  although 
the  representation  may  be  capable  of  being  so  construed  as  not  to 
be  absolutely  untrue.  In  suck  a  case,  the  way  in  which  it  was 
intended  to  be,  and  would  be  ordinarily  understood  may  be  pro- 
perly left  to  the  jury. 


Q.B. 


Fblat  t.  Vowlbs. 


JfayS. 


Attorney  and  client — Power  of  attorney  to  compromiee. 

To  a  declaration  by  a  client  agunst  his  attorney  for  compromis- 
ing two  actions  in  which  the  client  was  plaintiff,  contrary  to  the 
client's  express  directions ;  it  was  pleaded  that  the  compromise 
was  entered  into  by  the  adTice  of  counsel,  and  that  it  was  necessavy 
for,  and  beneficial  to  the  client's  interest  so  to  do. 

held,  that  this  was  a  bad  plea. 

The  client,  and  not  the  attorney,  is  dominue  litue ;  and  though 
by  the  retainer  the  attorney  may  haTC  an  implied  authority  to 
enter  into  a  compromise  that  authority  may  be  withdrawn  by  the 
client  at  any  Ume. 


EX.  Frbwbk  t.  LBTHBBn>QB.  May  6. 

Common  Law  Procedure  Act,  1866,  s.  212  —  Conttruetion  of  the 
worde  *'  entering  verdict*  in  the  eeetion. 

Upon  a  moUon  for  a  rule  niei  to  set  aside  the  master's  allocatur 
for  costs  upon  the  ground  that  judgment  had  not  been  entered 
within  two  terms  after  Tcrdiot,  within  the  meaning  of  s.  189  of  the 
Common  Law  Procedure  Act,  1862. 

Held,  that  the  Act  had  been  complied  with. 


V.  C.  S. 


CHANCERY. 
Tbbd  v.  Bbbbb. 


March  n. 


Statute  of  limitatione — Money  received  by  a  Barrister* e  Clerk  on  hie 
behalf  and  not  accounted  for^^Cot^idential  relation — Proceedinyt 
in  a  former  euit. 

J.  B.  the  confidental  clerk  of  the  plaintiff,  a  Barrister,  haTing 
defHiuded  his  employer  of  a  considerable  amount  of  fees  which  he 
had  receiTed  on  his  behalf,  absconded  in  the  year  1846,  and  was  not 
heard  of  till  after  his  death.  J.  B.  died  intestate,  and  his  widow 
in  1864,  instituted  a  suit  for  the  administration  of  his  estate,  under 
which  the  common  decree  was  made.  The  plaintiff  then  put  in 
his  claim  as  a  creditor  for  the  amount  due  to  him,  which  claim 
was  disallowed  by  the  chief  clerk  on  the  ground  that  it  was  barred 
by  the  statute  of  limitations. 

The  plaintiff  afterwards  filed  a  bill  agidnst  the  next  of  kin  of 
J.  B.  to  recoTer  the  amount  of  the  fees  of  which  he  had  been  de- 
frauded, out  of  her  distribntlTe  share  of  the  assets  of  the  intestate. 

Meld,  that  in  consequence  of  the  confidential  relation  which  ex- 
isted between  J.  B.  and  the  pluntiff,  the  debt  was  not  barred  by 
the  statute  of  limitations,  and  that  the  plaintiff  was  not  precluded 
from  enforcing  his  claim  in  a  suit  instituted  by  him  for  that  pur- 
pose^ by  reason  of  the  certificate  of  the  chief  clerk  disallowing  the 
claim  made  under  the  former  suit. 


Qbbslbt  t.  MorsLBT. 


L.J. 

Purchase  by  Solicitor  of  client-^  Under  vatue^Lapee  of  time-^ 
Acquieecence — Devise  of  right  of  claim, 

A  purchase  of  real  estate  by  a  solicitor  from  his  client,^  set  aside 
aftdr  twenty  years,  on  the  ground  of  inadequate  consideration, 
and  of  the  embarrassed  circumstances  and  want  of  independent 
professional  adTice  of  the  client. 

A  solicitor  who  purchases  ftvm  his  client  must  not  only  take 
care  that  the  transaction  is  perfectiy  fair,  but  also  that  the  cti- 
dence  of  its  fairness  is  preserred ;  for  the  onus  of  supporting  it  is 
on  the  solicitor,  and  he  cannot  complain  that  he  has  lost  the 
means  of  proTing  his  case  by  lapse  of  time. 

The  right  to  set  aside  avoidable  sale  of  real  estate  is  not  anal- 
agons  to  a  right  of  entry  at  law,  but  is  an  equitable  estate,  which 
is  dcTlsable. 


V.C.K. 


May  I. 


HOLBOTD  y.    HOLBOTD. 

Partnership  property-^Intestaey^Conversion. 
Where  land  is  purchased  during  the  continuance  of  a  partner- 
ship,  with  partnership  assets,  and  for  partnership  purpoeee,  on 
the  death  of  one  partner  intestate,  such  land  must  be  considered 
as  personal  estate  as  between  the  heir  at  ]*w  and  personal  repr«- 
sentatiTc  of  the  intestate. 


V.  C.  S. 


HOBOAX  ▼.   HlOOUIB. 


/am  20. 


Solicitor  and  cUent-^Acceptanee  of  a  gross  sum  by  a  soUeiior  m  Iwtf 

0/  deUoering  a  bill  of  eoets^Preosuro— Bight  to  an  aoeount-^Costs 

of  suit, 

A  solicitor  is  not  Justified  in  accepting  ft^m  his  client  a  gross 
sum  as  a  remuneration  for  his  professional  serfices  in  lieu  of  de- 
livery of  a  bill  of  costs,  without  the  interrention  of  a  third  party,  or 
adopting  Bome  other  mode  oi  extricating  his  client  tram  tiie  effect 
of  that  pressure  which  the  law  assumes  while  the  reUtion  of  soUci- 
tor  and  client  exists  between  them. 

When  a  mortgage  has  been  executed  by  a  client  in  faTor  of  his 
solicitor,  who  prepared  it  and  who  had  the  solenBanagement  of  his 
property,  for  the  purpose  of  securing  amongpt  other  tiunn  the 
payment  of  a  gross  amount,  instead  of  the  deliTciy  of  »  bill  of 
costs,  and  the  OTidenee  shows  that  the  solicitor  took  no  proper 
steps  to  relicTe  his  client  fh>m  his  incapacity  to  enter  into  such 
an  agreement,  such  a  mortgage  can  only  stand  as  a  security  for 
the  amount  to  be  found  due  in  reepect  thereof;  and  in  %  suit  in- 
stituted agunst  the  solicitor  for  an  account  of  what  is  so  due  and 
owing,  the  costs  up  to  the  hearing  must  be  bome  by  the  defendant. 


APPOINTMENTS   TO   OFFICE,  A.O. 


O0BOKKR8. 

OKORGB  D.  WILSON,  iMfiilra,  M J)..  uA  KDWARD  HOPKINS,  Ewiiiira,  KJX, 
AiMdale  OwoiMn  Ibr  the  Ooonty  or  Braat^GhM«tt»d  IStb  Angiut.) 

JOHN  BIATTT,  tbe  yottngtr,  Xiqiilre,  ^ttrHatt  OoroMi^  United  OooatiBi  of 
Nocthofliberiaiid  sad  Dorbam. 


Ooraur  fcr  tiM  Itova 


JAlira  nrSQIBALD,  Biqalre,  Asnetate  OoeoiMr,  OooBtr  of  VMoite. 

J06IAH  VIDLKB,  of  tke  Tlown  of  Undaj,  lte«ain,  MJX, 
of  LliMl«y.— (GMett«l  S7th  Angiut.) 

NOTABISS  PUBUa 

BAmnSL  OOCHRANB,  tlM  yoannr,  of  Oehawa, Xeqidrf^  t» bea Notuy  PaliUe 
In  Upper  Oanada.— (Qaiottod  ISOi  Augut) 

0HARLB8  POOL,  of  the  Town  of  Ooniiral],  Biqulfo,  to  be  a  MotMyPuUie  in 
U|iper  GUMda. 

ALBXANDBB  J.  OATTANAOH,  of  the  01^  of  Voroato,  XMivin»  BMiletwaT 
Iaw,  to  be  a  Noteiy  Pablle  In  Upper  Cbnade^— (Qeietted  2Mh  Angnet) 

XDMUND  JOHN  8BNKUBR,  the  youinr,  of  BnokfUIe^  BiOBliw,  AttanMV»«t> 
Law,  to  be  a  Notarj  Pnblk  In  Upper  OuuidiL-KQMBtted  27th  AngosL) 


TO   CORRESPONDENTS. 

A  SuBaoannp-lf.  P.  Bxnr^— wader  **  IMtIiIoii  Oowrti." 
Ydlms  Olbk— A«  &IOTOB,— wader  **  Chfieval  Oorvevondeaoe.*' 
A  Towv  GiAX,— too  late  tw  the  preeent  noaber. 


y 
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DIARY   FOR  OCTOBER. 


1  8>inHiM     /  lA«t  day  fMnollee  of  TMaibr  Toronto  liftllAsdsea. 

1.  iMxasoMj.^  1 0MiuMTJbamlBatfai  Tten,  2lli««ft«iid  BioekTiU«» 

2.  SUNDAY.  IM  AoMicv  «lAer  IVM^. 
8.  Hottdij.....  OonAtj  Oowt  Term  bag^tu. 
4.  ToMtey  ...  GbanMry  Riainfaiition  Tm,  Hamfltoa  tad  Ottawa,  ooni 
&  8atwd«|>.  Ghanoecy  teamiwiMnn  Ttea,  HMdlton  ud  Ottawa,  «iidB. 
0.  SUNPAY...  \Uk  amaa§  ofler  2VMy. 

10.  Monday.....  Toronio  Fall  AariiM. 

IL  Tanday  ^  GbaoMiy  BanlnatioB  Tkib,  BMtle  tmA  ObmwiII, 

Ifi.  SatonUy...  Chaawry  .WTimlnatlnn  Tarm,  Bacrla  mmI  OomwaiL  aadi^ 

18.  SUNDAY..  17ft  ^mdag  after  TrkOt^, 

38.  SUNDAY...  18ft  amOag  after  TriniiM, 

ao.  SUNDAY.ldft  AiMliWfa>>2WM^. 

31.  Monday....  Laat  day  Ibr  notice  of  Haarlas,  GBunoary, 


lUPOBTAMT  BUSINESS  NOTZCB. 

BtnomimdAUdio  fUFi^iifridcnitfiMtJmmyiiartremtt^ 
oUourpaddmacooumithaothemplamiintkehaindMt^  mt$rt.J^xU^ 
AUomeift,  Burrit,  for  coUtdtUm;  omd  tkat  vribg  a  proH^  rmMonei  to  fteai  foiU 


JUiwUhifrtatrtluetaneeikalOuiyeprieton  koMadapUdihtt  eoturm;  hidOuy 
Mm  ftaen  ennpellttl  to  do  ao  in  order  to  maHe  thtm  to  nuei  their  omrmt  tafeeme^ 
wwifiaafwciy  aeopy. 

HemiakiettJkAV»tfeima»^fOtAJemfiiAieeogmmvSl9 
redeemdiie  to  exped  that  the  Prqfeaim  and  iyteen  <if  Me  Om61$  woaid  aeoord  Q  a 


TO  OOBKISSOHDSMTS— av  lodpeige. 


OCTOBER,   1869. 

LOCAL  £QUIXr  JURISDICTION. 

Subjoined  we  pnblisli  a  paper,  bearing  the  above  tide, 
which  was  read  by  J.  Smale,  Esq.,  Bamsfcer^at-LaWi  afc  the 
annual  meeting  of  the  National  Assoeiation  Ibr  the  Promo- 
tion of  Social  Science^  held  in  liverpool  in  October  last 
.  The  writer  of  the  paper  ia  a  bairiater  of  consider&Ue 
€rpariepee  in  Bqvitj  pnetaoe,  aad  #ell  known  to  die  pro- 
fession in  connexion  with  Mr.  DeOex,  as  a  reporter  of  cases 
decided  in  the  High  Oonrt  of  Chanceiy  bj  Eaiight  Braooi 
when  Yiee-OhanceQor.  The  reports  of  DeGkz  k  Snude 
are  known  to  aU  at  all  conreisant  with  Chancery  books. 

It  is  the  aim  of  the  writer  to  prove  that  it  is  in  Snglaod 
desirable  to  decentralise  the  administration  of  justice  in 
respect  of  equitable  rights,  and  that  the  machinery  for  so 
doing  is  almost  at  hand.  He  refers  to  the  saocessful 
working  of  the  PSalatine  Court  of  Lancaster,  and  argues 
therefrom  that  umilar  local  equi^  courts  might  be 
estabhshed  in  every  county  in  England. 

We  quite  agree  with  these  >dews.  There  is  no. reason 
why  the  jninciples  which  effected  a  decentialiiation  of  the 
administration  of  common,  law  by  the  establishment  of 
County  Courts,  should  not  also  be  extended  to  equitable 
rights.  In  the  first  place,  such  a  cUnge  is  danandsd  in 
the  interest  of  suitors;  in  the  second  place,  it  is  demanded 
in  the  interest  of  existing  courts.  The  more  the  adminia- 
traiion  of' equity  is  deoentndiied,  the  less  there  will  be  to 
be  administered  at  head  quarters,  and  tbe  less  the  delay  of 
administration  there. 


If  in  modem  legislation  there  is  one  feature  more  notice- 
able than  another,  it  is  that  of  localisation  in  the  adminis- 
tration of  justice.  Times  are  changed.  The  facilities  for 
travelling  are  now  very  great,  and  it  is  much  wiser  for  a 
judge  either  to  reside  among  or  to  visit  suitors  in  a  parti- 
cular county  to  determine  their  differences,  than  to  drag  all 
such  to  the  seat  of  the  courts,  and  there  detain  them  until 
sickened  by  the  neglect  of  their  proper  business,  and 
impoverished  by  a  residenoe  among  strangers.  What 
would  the  equity  judges  in  England  think  of  going  circuit  f 
The  pioporition,  probably,  would  only  be  entertained  to  be 
the  anbjeot  of  laqghter.  Yet  in  Upper  Canada  there  are 
Chanceiy  as  well  as  common  law  circuits.  Equity  judges 
hold  their  sittings  in  the  chief  towns  of  the  Plovince  at 
fixed  dates,  for  the  purpose  of  takii^  evidence,  and  the 
gain  to  the  pnblio  by  this  simple  change  is  inealoolaUe. 

Bo  with  regard  to  the  subject  in  hand,  we  are  in  advance 
of  the  mother  country.  In  1868,  equity  jurisdiction  was 
conferred  upon  our  county  courts  (16  Yio.  cap.  119) ;  and 
were  the  fees  allowed  for  work  done  in  these  courts  at  all 
commensurate  to  the  skill  required,  the  system  would  be  in 
most  respects  satia&ctory.  When  2s.  6d.  only  for  instruc- 
tions, and  6d.  for  an  attendance  are  allowed  to  soHciten, 
we  can  weH  understand  how  solicitors'refitain  from  availing 
themselves  of  the  act.  If  the  Legislature  intend  this  step 
to  be  more  than  an  empty  pretence,  it  must  make  it  worth 
the  while  of  respectable  solicitors  to  do  work  in  the  courts. 

Still  we  contend  that  the  prinmple  is  none  the  less  good, 
lie  Itegiflhtnre,  no  doubt,  meant  well,  and  would  have 
done  weH  had  it  been  in  the  matter  of  costs  a  litde  more 
considerate.  The  act,  though  short,  is  comprehensive.  In 
certain  cases  enumerated — such  as  partnership,  acoonntSy 
legames,  admimstraftion,  foredoeore  of  mortgages,  redemp- 
tion of  mortgages,  waste — ^under  certain  restrictioDS,  juria- 
dietion  is  given  to  oounty  courts.  The  judge  of  the  county 
court  is  made  the  sole  judge  in  all  suits  within  his  jurisdic- 
tion, and  is  to  determine  in  a  summaiy  manner  all  questions 
of  law  or  equity,  as  well  as  of  fact,  aiismg  therein,  unless 
he  or  either  of  the  parties  think  proper  to  have  the  ftcts 
tried  by  a  jury.  The  rules  of  decision'are  of  course  to  be 
as  nearly  as  pos^le  the  same  as  those  which  govern  the 
Court  of  Chancery.  Either  party  may,  upon  giving  proper 
security,  appeal  to  the  Court  of  Chanceiy  against  any  order 
or  decree  made  by  a  county  judge  xmder  the  provisions  of 
the  act,  and  power  is  given  to  the  Court  of  Chanceiy  to 
make  rules  for  the  government  of  county  courts  in  the 
premises. 

We  are  confident  that  the  time  will  come  in  fing^d 
when  some  similar  system  will  be  in  operation  there. 
Public  opinion  is  too  potent  to  be  much  longer  made  to 
bow  at  the  shrine  of  judicial  ease.    It  is  only  a  question  of 
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bat  little  resorted  to,  and  the  oi&ce  of  Yioe-ChMicellor  was  for 
many  jears  little  better  tban  an  honorable  einecnre ;  bat  the 
Vice-Chancellora,  Sir  William  Page  Wood  and  Sir  Richard 
Bethellt  saooeeeively  felt  the  impoiiaoee  q£  bringing  home  to 
the  manofaotarere  of  Lancashire  and  the  merchants  of  lirer^ 
pool  the  advantages  of  having  their  equitable  rights  and  reme- 
dies judiittally  determined,  aa  it  wen,  at  their  own  doore;  and 
the  first  act  of  modem  time,  regulati^  the  practice  of  the 
CoiiH»  was  passed  w  1860.  iBsoneeqiieneeef  tbtsaosby  aoeb 
men,  the  business  of  the  P^tine  Ooart  of  Chaneory  became 
more  important. 

The  present  Yice-Chancellor  James,  emnktittg  his  pwdeces* 
Bors,  increased  the  number  of  equity  rittings,  so  that  the  Court 
sits  four  times  at  Manchester,  and  as  many  times  at  Liverpool, 
nod  to  aoqoke  iht  <soafid6&oe  of  manhood.    W«  «re  iftot   in  each  year.    Hie  ordinary  work  of  the  Court  is  carried  on 

*m»Ml«i  by  the  nun  aad  decay  rfe^pMng  co^^,^  S^T jS^'riiSl'wtS^y^SSS'S*^ 


time.  If  law  and  equity  are  not  to  be  united^  the  adminis- 
tration of  eaoh  must  be  made  as  far  as  possible  simple  and 
expeditious.  If  equity  were  to  follow  more  closdy  the 
example  of  lav,  as  to  expeditiom  and  oheapneas^  there  would 
be  fewer  advocates  for  fbsioDy  end  less  outot^y  agatntft 
Gliaooery  delays. 

'  It  is  not  nettle  singular  that  iu  many  law  refimnft  we 
have  taken  tho  lead  of  tho  mother  <3ountry.  We  did  no  M 
to  uounty  eouits^  and  other  ohaoges  in  the  mode  of  admin- 
istenng  j^itioe.    We  axe  b^uAiiig^  to  feel  our  attetigtli, 


their  handiwork,  obeoleie  atatates.  Fooneily  we  were  con- 
tent to  iiwait  a  change  in  the  laws  of  the  mother  ^untry, 
md^Aen  with  fear  and  trembling  endeaTored  to  follow; 
but  BoWf  wheA  we  need  a  law  we  tnake  it,  and  ha^  ^one 
.  with  it.  It  13  not  now  so  much  a  question  whether 
England  iiat  done  so,  as  whether  we  thall  do  BO-^whe&er 
the  change  is  one  which  the  interests  of  this  PioTiaoe 
demand.  In  this  spirit,  eereral  moat  important  laws  have 
been  {nssed.  Instance  the  institutum  of  local  oountj  crown 
attorneys,  and  the  deoeatraliaation  of  &a  administraiioa  of 
equil^.  The  fonuer,  though  doing  pretty  wel^  ia  soflEiMiag 
fipom  the  same  oanse  as  the  latter— too  niggaffd  an  allow- 
ance to  the  professional  men  whose  sendee  are  laToked, 
and  whose  good  will  and  hear^«^port  is  nsponMny  to  the 
complete  success  of  the  measore. 

LOCAL  sQuonr  ^nmncmos. 

(Br  Jdtor  Bm^m,  Bianmpa»^T4faw.) 

Mead  at  the  Annual  Meeting  of  M«  Ifatum^  Aa^baiM^M  <^ 

Promotion  of  Social  Sdenee,  held  at  Liverpool  ta  October  laeL 

I  propose  to  occupy  the  attention  of  tiiis  department  for  a 
"Hftjf  short  ttme  wiCh  a  Isw  lenarks  en  the  hnpcfffeanee  of  I6- 

.  eahsiag^the  administratioa  ojf  ^stioe  in  re^et  of  etfiiilaUe 
rights ;  in  other  words^  to  consider  whether  it  is  desirable  aad 

'  pr&sttcable  so  to  consftitnte  focal  tiibunsis  as  that  th^y  may  be 

iMed  to  detemiae  those  qnsstioas  iMlvesa  Mtlg^Daila,  aad  io 

afford  ihose  adminiatrattve  benefits  for  which  the  Qaeen^s 

subjects  ordinarily  now  resort  to  the  High  Court  of  Chancery. 

In  no  *part  of  the  oonlrtry  could  the  emb1iflSim0nt*of  a  bcal 

,  i9((uttabl6  jarlsdiotlon  bese  pvoperly  raised,  as  ta  theiSonnl^ 
Palatine  of  Lancaster,  in  which,  by  virtue  of  ancient  charters, 
u  !ocal  Court  of  Chancery  has  Idways  existed,  and  which  has 
withim  aftw  years  grown  kuto-coasideimlile  imBortanee-*^  Iboal 
mrisdiction,  co»<extanstve  in  its  poanem  within  the  Coaa^ 
Falatine  with  the  Bigh  Court  of  Chancezy»  afid  in  which  a 

'  great  number  of  causes  have  been  decided  and  promptly  dis- 
fXMwdo^  to  41w  aaliffa  saffisfhctlon  of  tiieaaltest. 

The  jurisdiotbn  extends  over  persons  and  propertf,  when 
either  is  within  the  limits  of  the  Counigf  Palatme ;  it  is  saidio 
bcexda^v^  whein  as  well  the  sulgact-matter  as  Ihe  parties  In 
Mtigtftion  are  within  the  Umita,  andeld  aatfiOBHiea  axe<citeMir 
this  proposition ;  but  it  does  not  appear  to  be  so  now  univer- 
sally in  practice.  In  other  cases  toe  juxisdioUon  is  ooncurrent 
with  ihat  of  the  Courts  of  Westn^iaster.  See  13  ^  14  Yiot  c. 
43  ;  17  A  18  Vict  c.  82.  Other  statutory  authority :  16  Jb  17 
Vict.  c.  137,  ss.  29,  35,  &  37 ;  11  Geo.  4  41  Will.  4,  c.  35 ;  2 

yrwi.  4, 0.  s». 

Tbeiadicial  s^tthQiity  of  the  PalaitineX^oartV Chdbcery  was 


ing  of  the  greaUv  increased  and  increasing  chamber  business 
of  the  Court.  Aese  officers  perfbrm  the  same  dudes  as  the 
registrar  and  judge's  chief  clerk  in  the  High  Court  of  Chaoeery. 
The  number  of  suits  and  petitions  disposed  of  in  the  last  year 
by  this  Court  was  considfirable,  being  an  inctease  en  the  bon- 
ness  in  years,  before  the  Palatinate  Chancerv  Acts  passed,  ex- 
ceeding e]gh^fold,  dealing  with  eases  in  which  property  to  a 
h^ge  amount  was  involved.  From  these  decrees  and  oBders 
the  right  of  appeal  is  now  to  the  Chancellor  of  the  Duchy  and 
the  Lords  Juices  of  Englandt  or  any  two  of  them,  by  which 
in  practise  the  a|^^  Is  to  the.  Lords  Justices  akae ;  hut  al- 
though there  have  been  some  appeals,  I  believe  ttiat  no  decree 
or  order  of  the  Yice-Qiancellor  of  the  Palatine  Court  (^  Lan- 
caster has  be^  reversed  by  thmr  Lordships. 

Here,  then,  we  are  in  a  county  in  which  the  ener^es  of  a 
succession  of  three  shla  jodees  have  built  up  aa  equity  juris- 
diction as  efficient  m  that  of  the  superior  courts  at  Westmin- 
ster, and  which  has  worhed  itssif  into  public  support  by  force 
of  its  own  merits,  aoMthstandinc  the  prestige  of  the  saperior 
eearts  at  WeslmiiiBter,  ever,  which  it  has  In  pniotiee  no  other 
advantages  than  that  it  is  a  ZoooZcourt  where  equity  is  sa^- 
fiMtorily  admininered>  whilst  it  is  subject  to  the  prejudice 
wilhwhuhamcngtfae  BMmy  evary  apparent  ncveHy  is  reigarded. 

We  atart»  then,  on  the  iMsaat  i»|aii;f  wMk  the  tet  «hat  it 
is  not  ou^  practicable  to  have  leeal  canity  conrfei,  but  that  one 
atleaM  is  now  in  a  most  efficient  ana  s^tisfaolcrily  worhing 
coadlUea.  I  a^cd  scarcely  add  that  the  cods  «e  the  saiteririr 
redress  in  this  Coort  are  in  effiMft  much  lass  than  in  Ihe  eosets 
in  Westminster  HalL 

This  brings  us  shortly  to  consider  the  rise  and  progress  and 
results  of  the  County  Ccarts  Acts,  ash  prelittrnaty  to  the  more 
precise  censideiation  <Sf  Whether  siaalhr  l^i^atioa  in  lei^ect 
of  localizingjequitablejarisdictions  would  probably  he  attended 
by  shnilar  results. 

Vagae  apeeatoiloas  )Blh;9er  of  local  JufisdMeas  toa  IhaHed 
extentwere  obtaining  attention  before  1830,  la  various  popu- 
lous districts  the  want  of  a  local  court  was  so  much  fblt,  that 
eaoh  successive  seteion  passed  special  Local  Courts  Acts,  with 
the  imperfections  incident  to  nbktad  efibrts  to  meet  apsoisi 
evils.  It  remained  for  Lord  Brougham  to  bring  the  whole 
subject  befbtethepubUo;  and  after  the  speech  of  that  great 
datesBsaa  la  «he  Bbase  "of  Oeaftaoas,  oa  the  2Mi  cT  Apvi, 
1830»  the  qaestion  assumed  at  once  a  nslaonal  impcrSsiaca 
But  this  beneficial  measCre,  like  all  others  of  great  importanci^ 
was  not  obtained  per  valtum ;  it  had  to  be  fought  for  year  alter 
jpcac^  and  eassion  eHJt  sessicin,  unlU,  sfi^iliseassiDhis  eatand- 
ing  over  fifteen  years,  the  local  courts  were  matured  and  es- 
tablished in  18^,  limited  in  jurisdiction  to  £20,  which  in 
1860  whs  extended  to  £50.  ¥t&ax  the  county  eonrCs  reieniof 
the  19lhof  July,  1858  (Scshknial  Paper*  No.  445),  it  anieais 
that  the  amount  of  money  for  which  plaints  were  entered  in 
1857  was  £1,937,745  ;  judgments  obtained,  £978,592 ;  paid 
into  court  under  judgment,  £776,711* 
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It  may  be  safely  affirmed  that  in  nearly  half  of  the  cases  at 
least  the  debts  that  have  been  recovered  would  have  remained 
unpaid,  whilst  in  the  cases  in  which  the  law  would  have  been 
put  in  force,  the  poor  debtor  would,  under  the  old  system,  have 
been  mulcted,  in  heavy  and  ruinous  costs ;  whilst  it  is  to  be 
observed  that  hitherto  at  least  the  ready  remedj  of  (heee  cAieap 
courts  has  had  no  eflbot  in  increasing  the  litigious  disposifion 
of  the  people. 

On  the  whole,  it  may  be  ssfeiy  aiSmied  that  within  a  oerfod 
of  about  eleven  years  the  county  courts  have  taken  sucn  root 
as  to  form  one  of  the  institutions  of  the  country,  which  no  man 
woald  have  the  hardihood  to  attempt  to  destroy,  while  the 
enlargement,  rather  than  the  curtailment,  of  tit^ir  jurisftiction 
may  be  contemplated. 

Are  then  the  subjects  for  judicial  investigatioii  m  eqml^  and 
at  conimon  law  so  dissioiilar,  that  a  system  which  has'  been 
eminently  successful  in  &cilitatingthe  administration  of  justice 
in  one  dass  of  cases  is  unsuitable  for  the  other  set  of  questions  T 

We  Shall  best  appreciate  this  question  by  considering  the 
peculiar  objects  oriurisdicttonln equity,  as aistinguisfaedfrom 
tiie  ordinary  remedies  at  common  law. 

It  is  the  special  object  of  the  common  law  to  protect  personal 
liberty,  and  to  jjive  remedies  or  redress  for  injuries  to  property, 
and  to  defend  it  against  ouster,  trespass,  nuisance,  waste,  de- 
struction, or  disturbance.  The  common  law,  by  its  nraotice, 
ordinarily  compels  the  parties  in  litisation  to  reduce  thdir  ^h- 
putes  to  simple  questions  of  fact,  or  law,  as  between  a  single 
plaintiff  or  class  constituting  plaintiffii,  sdl  in  the  same  interest, 
and  a  single  person  or  class  constituting  defendants,  all  in  the 
same  interest,  leaving  the  questions,  or  series  of  (^[uestions,  of 
Uet  to  a  lury,  and  the  question,  or  series  of  questions,  of  Uw 
to  the  judge ;  and  it  must  be  admitted  that  the  simplicity  of 
the  common  law  has  proved  its  ability  readily  to  adapt  its 
questions  to  tribunals  lest  iirtificial  than  those  of  the  high 
courts  of  common  law  in  Westminster  Hull. 

The  powers  and  dnties  of  a  court  in  eqnity  are,  however, 
more  complex,  and  the  questions  raisea  are  also^  between 
more  than  two  parties-^ometimes  very  manr  parties — each 
seeking  a  remedy  or  right  different  from  that  of  tiie  other 
parties  in  the  same  suit. 

Sir  Jamee  Macktotesh  lias  eaid  «f  equity,  tkat  **  U  is  n  Uir- 
isdlotien  so  irre||[iifaaly' formed,  and  often  eo  litUe  dependent 
6a  gentoal  principlee,  thatitean  hardly  be  deftned,  or  made 
inteitipble,  otherwise  than  by  a  mimtto  eAameration  ef  Hm 
riiaMers  cognisable  by  it''*  Net  admittmg  l%e  pteieieea,  the 
conclusion  of  this  emipent  author,  judge,  and  jurist,  maet  be 
aceepted,  I  shrink  from  adding  to  die  nmneroits  definitions  of 
eouity  jvrispriidence,  and  I  most  refer  to  Lord  Redesdale'e 
aamirs^le  woric  on  eqaity  pleading,  first  pnbMebed  in  the  year 
1T80,  annonymouely,  and  which  is  still  the  only  work  ox  an* 
thority,  by  an  English  anthor,  on  the  sailed  ef  which  it  treats. 
Time  does  notefllow  ^le  to  q«oM  at  lenlh  the  language  of  Lord 
Redeedale,t  or  of  the  great  ornament  of  the  American  bench, 
Mr.  Japrtiee  Stoiy^  but  I  aseume  that  no  person  will  venture 
to  form  attcmnlon  en  eqikitj  jurisdiction  ytfho  is  not  lasfiiKar 
witii  iheontjiiie  ef  eoqiigr  jttriepmdence,  asexpounded  by  one 
one  these  eiptnent  judges. 

lAmiled  ae  is  this  paper,  it  ie  important  ehcrtiy  to  enumerate 
tlie  prin<Apal  euljecfB  in  which  en  eqoity  court  gives  relief. 
It  remedies  the  results  of  acoid^n.t  end  miatake-— it  relieves 
from  aotaal  and  positive  fraud,  or  from  euch  inequitable  bar- 
gains as  are  dased  under  the  term  constructive  frauds— It 
eettlee  and  a^usts  tiie  rij^bis  of  persons  bendlcially  entitled 
ander  trmte^  and  it  exerasee  a.sttntary  eooteol  <xnat  imatees 
ef  all  kinds--4t  pretests  clients  fitoift*their  kjpd  advieera,.  and 
children  and  wards  ihtm  nndue  isfinenoe--*it  deteraiines  the 
rights  of  mortgagors  and  mortgageesy  and  the  priosiiies.bebreen 
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several  incumbrancers — it  determines  the  rights  as  between 
sureties  and  principal  debtors  and  their  creditors — it  aflcer  tains 
and  enforces  a  Just  contribution  between  debtors — ^It  protects 
against  waste — It  settles  questions  relating  to  confusion  of 
boundaries,  rights  to  dower,  patition,  and  rents — and  it  admin* 
isteirs  the  estates  of  deceased  persons,  doing  iustlce  between 
their  creditors,  legatees,  devisees,  and  real  and  personal  repre- 
sentative—and in  all  these  matters  it  takes  and  adjusts,  and 
works  oat  all  the  accounts  between  all  parties,  and  distributes 
the  funds  or  liabilities  in  litigation,  as  theiMise  may  be,  between 
or  among  two  to  two  hundred  and  more  claimants,  each  having 
or  being  subject  to  the  most  varied  righto  or  liabiEties. 

In  aid  of  all  these  rights,  and  to  ^loteot  property  dering  liti- 
gfttioo  in  the  eominQn  law,  or  ether  ooiwlik  it  ezt^n^  ite  extta- 
ordiaary  jurisdiotba  by  iiyunotioB,  And  bf  another  extraordi- 
nary exeroiee  of  power  it  decrees  and  cpforces  the  specific  per* 
farmanoe  of  oontraete,  ae  between  vendors  aad  fMMMhaaers  of 
estates  and  other  property. 

Indeed,  it  mey  be  said  generally,  that  there  is  not  a  wrong 
relating  to  property,  from  which  a  eonrt  of  equity,  either  ift 
exercise  of  ite  ow»  infaerest  juriediotion,  or  in  aid  of  the  j«ni- 
diotion  of  other  cottits,  hait  not  a  remedy. 

Now,  whoever  compares  the  questions  wbich  erise  in  coiufty 
ooorts  with  these  above  evunented  juttet  4Mhiiit  that  high  ae 
shopld  be  the  mental  qoaUfioeition  for  the  doe  dieeharge  S  ^ 
duties  of  a  county  opart  j«dgQ.  a  very  Urge  amount  of  aoquireid 
lef  roiag,  both  in  ^iaciple  aeld  |N!aetlce»  ae  dietiniguiehed  from 
general  talent  and  eoholaffly  uttainivent,  ie  aeeeasary  in/a  iodoe 
u  equity  in  the  first  instanee,  so  as  to  enable  him  to. decide 
rightly  either  witf^mt  any  bar  mt  with  the«id  of  an  ineomp^ 
tent  advocacy.  ThiecoBeideratioAleada  to  theconclusioa  mA, 
80  kme  «a  the  pi^tiee  in  law  end  eqnitj  remaiiie  distieci;  end 
until  tM  wlKde  bar  ehall  be  ednealed  to  pBMtise  in  h«th  de- 
partments, the  BKOpriety  ofwhidi  ie  a  moot  qoeeli«n,  oi^  whidh 
%%  would  be  uselevai^here  to  enter,  it  will  be  onwiae  toenAnnt 
any  ia^perteot  equitable  jnriadictieo  to  the  jodgee,  who  hi9im 
hf  etooy  and  pfaetiee  epeeidUy  fitted  themaelvee  to  weeide 
with  advent!^  to  the  movisrf  end  lieaett  to  thueiPlTee  iA 
the  eonnty  courts. 

We  know  that  custom  hea  (o  long  pnevaiEled  ia.eepeteting 
the  epheres  ef  study  ef  coeowon  lew  and  eqnity  lanryen,  that 
cfven  wtkere  incidentally  a  qtwetwm  ef  equity  oewto  belwe* 
gentleman  ef  the  common  law  iNur  he  neiiaUy  givee  hie  opinion 
on  the  Isigal  points,  and  deeliAce  to  give  any  opinion  on  the 
equitable  paction,  relerring  it  to  atieqsity  batr^iter«  end  that 
the  latter  in  the  same  way  sands  over  qneetions  of  cmnmon 
law  to  the  pcaotitiQneni  on  that  aide  of  "Weetminetier  HalL 
Now,  if  in  London,  with  all  its  apptiaacee,  the  most  learned 
memben  of  the  bar  thus  ekrink  from  giving  opinioae  on  mat- 
tors  to  which  they  have  not  devoted  their  special  atleotieti, 
will  the  reapensibilitiee  of  ofliee^  wtU  the  necesaity  to  decide  in 
remote  districts  qeestiene  as  luce  as  can  anee  belbre  the  Lord 
Ohanoe)lor»  will  the  absence  of  ^1  leamed  aid,  eaeble  a  com- 
mon law  hamster,  when  elevated  to  a  ladgeehip,  to  prooonnee 
anoh  deeieiene  ae  will  satisfy  the  pobuc  mind  ? 

But  the  emmenk  persons  who,  fW>m  practising  In  one  departr 
meat  all  their  Mves,  have,  on  the  instent,  crossed  to  the  other 
side  of  Weatmineter  Hall,  will  be  cited  as  practically  and  enf- 
tirdy  proving  the  contrary  of  the  propositions  just  advanced, 
i  admit  that  a€^ifbrd,  a  Lyndhnret,  a  Brougham,  a  Oranworth, 
aTitiro,  and  a  Ohelmsf<»d,  nay  possibly  with  advantage  step 
over  the  barrien  which  separate  the  eourta  of  law  and  eqnity. 
These  are  the  nowerfol  intelledls  from  whose  eccentric  move- 
mente,  the  ordinary  courses  of  ordinary  men  are  not  to  be 
estimated.  On  the  other  hand,  eonld  not  each  one  of  as,  if  it 
were  not  Invidious  to  do  eo,  on  the  instant  enumerato  a  list  of 
eminent  kwyers,  ^o,  great  in  their  own  department,  would 
have  been  "  in  endleea  maaes  lost,''  if  th^  had  had  to  wander 
o«t  of  the  beaten  track,  tiie  via  trita  of  their  lives  f 

It  most  be  remembered  that,  although  among  the  judges  of 
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the  county  coorts  there  are  men  whose  attainments  would 
have  done  honour  to  the  henoh,  yet  that  ordinarily  these  judg- 
ships  are  not  the  prizes  to  which  the  highest  aspirants  for  office 
amon^  lawyers  usually  look,  and  that  the  less  elevated  the 
rank  in  the  profession  from  which  judges  are  selected,  the  less 
likely  is  it  tnat  they  will  be  found  competent  to  grasp  not  only 
the  subjects  of  their  previous  study  and  practice,  but  subjects 
so  vast,  so  intricate,  and  in  many  respects  so  perplexing  as 
daily  exhaust  the  attention  of  the  most  eminent  of  our  equity 
lawyers. 

I  assume,  on  the  whole,  that  it  must  be  conceded  that,  in 
order  that  the  administration  of  equitable  justice  locally  may 
be  efficient,  the  judges  must  be  men  who  thoroughly  under- 
stand its  principles  and  practice. 

It  remains  to  be  remarked,  that  the  judioial  work  of  the 
county  court  judge  ordinarily  begins  and  ends  with  the  trial. 

Not  so  with  a  case  in  equity.  At  the  hearing,  questions  of 
law,  or  fact,  or  both,  are  sometimes  decided ;  at  other  times, 
they  are  merely  indioatad,  and  are  left  to  be  worked  out  at 
chambers,  and  a  decree  or  order  is  pronounced,  'or  rather  is 
sketched  out.  Now,  the  union  of  learning,  and  acnteness,  and 
labour,  that  must  be  brought  to  bear  to  fill  up  this  sketch,  and 
which  elaborates  the  written  decree  or  order,  can  be  apprecia- 
ted only  by  those  who  are  familiar  with  the  actual  practice  of 
the  registrar's  office,  where  all  these  decrees  are  drawn  up  witii 
careful  aoonraoy.*  Then,  agun,  inqoiriea  are  to  be  made; 
intricate,  inaccurate,  and  detective  accounts  are  to  be  unra- 
velled ;  the  affairs  of  a  family  or  of  a  partnership  are  to  be 
settled  in  a  manner  that  raises  innumerable  questions,  each 
sometimes  equal  in  dfficnlty  to  any  that  can  form  the  sole 
question  in  a  oanse  in  a  county  oourt,  or  at  law,  in  Westmin- 
ster Hall.  All  this  machinery  elaborates  at  last  a  eertiilcate 
of  results,  which  in  time  forma  the  ibundation  for  reoonaidera- 
tion ;  or  if  the  oanse  shdl  have  escaped  that  ordeal,  then  fsr 
final  abjudication,  in  thepresencei  as  very  frequentiy  Imppens, 
of  nomeroaa  parties,  eaon  having  an  interest  conflieting  with 
that  of  every  other  parl^,  or  between  the  creditors,  relatives, 
and  legatees  of  some  clever  testator,  who  has  created  everr  pot- 
siMe  mffioolty  by  his  setf-eatisfpng  antogragh  will,  or  of  some 
intestate  who  has  littie  else  to  bequeath  to  posterity  but  the 
arrangement  of  his  embanrassed  affiurs. 

A  Court  which  haa  to  give  to  anr  locality  the  benefits  of 
equitable  instice  must^  to  meet  all  the  olgeets  above  indicated, 
be  not  only  presided  over  by  a  judge  learned  on  all  these  sub* 
jeots,  hot  nave  able  officers  representing  the  registrars,  compe- 
tent to  reduce  the  decrees  into  proper  written  Term,  and  also 
supplying  the  place  of  chief  clerks,  under  the  judge's  direc- 
tion, to  pursue  the  inquiries  and  adjust  theaccounts,  and  settie 
the  priorities  and  rights  of  the  parties. 

These  considerations  lead  up  to  the  conclusion  that  any 
alteration  which  localises  equitable  trials  without  all  these 
provisions,  may  poesiblT  increase  litieation,  but  that  it  will 
be  without  the  result  of  an  adequate  administration  of  justice. 

To  supply  the  maohiiiery  of  comnetent  judges  and  officers, 
neeesMry  to  insure  any  prospect  or  success  to  local  equitable 
jurisdiction  throoffhont£ng|and,  would  require  an  expenditure 
for  wluch  the  public  is  not  as  yet  prepared.  Btsoussions  in 
Parliament  would,  doubtiess,  do  much  towards  a  due  appreoi- 
tion  of  the  question.  But  this  effect  is  nsnally  of  slow  growth. 
It  seems  therefore  desirable  that  an  attempt  should  at  onoe  be 
made,  if  possible,  to  set  up  some  one  court  within  some  one 
district,  to  demonstrate  what  such  courts  should  be  and  what 
they  can  accomplish.  This  might  he  done  if  the  consent  of  the 
judge  and  the  suitors  were  obtained,  and  by  a  verr  short  Aot 
of  Parliament  constituting  the  Chancery  Court  of  the  Dudiy  of 
Lancaater  to  be  such  a  oourt»  with  exclusive  jurisdiction  ovw 
all  cases  in  which  the  suhiect-matter  chieflv  lies  within  the 
locality,  and  to  an  extent  in  amount  or  valuer  to  be  settled 
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after  due  oonsideration,  and  giving  to  the  vice^hancellor  of 
the  court  in  ibis  county  as  its  judj^e  the  most  ample  auth* 
ority,  and  indeed,  direction  to  slmpl^y  the  practice  and  plead* 
ing  by  such  orders  as  should,  in  his  jud^ent,  tend  to  render 
the  proceedings  as  simple  and  inexpensive  as  possible. 

Among  the  advantages  of  this  plan  would  be  the  follow 
ing: — 

1.  That  it  would  at  once  relieve  the  High  Court  of  Chancery 
from  a  portion  of  its  labours,  which  has  been  proposed  to  be 
done  by  the  appointment  of  a  fourth  vice-chancellor,  and  thus 
render  the  plan  unnecessary- 

2.  That  the  machinery  is  already^  complete  and  in  operatioa 

3.  That  the  expense  of  the  experiment  thus  limited  to  one 
locality  would,  under  any  circumstances,  and  witii  whatever 
result,  be  smalL 

4.  That  thejudge  and  officers  being  the  only  persons  con- 
versant with  a  local  practice,  as  already  localised,  they  are  at 
once  best  able  to  appreciate  the  difficulties  and  wants  of  a  local 
equity  court,  and  to  improve  the  working  of  the  system,  if 
powers  snfficientiy  large  for  the  purpoee  were  entrusted  to 
them.  It  does  not  become  me  to  do  more  than  allude  to  those 
perawal  qualities  and  attunments  which  eminentiy  fit  the 
judge  of  the  courts,  now  held  within  this  hall,  to  superintend 
the  formation  of  a  code  of  practice  and  procedure  fitted  for 
local  courts  generally,  and  to  woric  out  the  proposed  experi- 
ment. 

5.  The  court,  when  the  plan  shall  have  worked  itself  into  a 
regular  shape,  would  form  a  system  which  might  be  gradually 
and  safely  extended. 

6.  The  plan  would  avoid  the  enormous  loss  incident  to  the 
miscarrisge  of  anv  general  scheme. 

7.  But  the  workin|s  of  this  proposal  would  be  no  im^i- 
ment  to  any  ventilatron,  by  discnsaion,  of  the  general  sulJjectB 
in  Parliament  or  elsewhere. 

8.  The  time  which  would  elapse  before  this  plan  would  be 
so  far  matured  as  to  be  introduced  throughout  England,  would 
afford  an  opportunity  for  tiie  consideration  of  the  question 
whether,  ana  to  what  extent  the  various  provisions  already 
made  for  disposmg  of  matters  of  local  Jurisdiction  may  not  be 
improved. 

It  appears  to  me  that  mobh  may  be  done  bj  leaiianpng 
the  duties  of  the  various  judidaT  and  quaai^^udieial  offiosn 
throughout  the  ooutry,  to  provide,  at  a  oomnaratively  amaU 
coat  to  the  country,  the  additional  mdidal  ana  administrative 
strength  aesessary  to  introdueea  looal  equitable  jnriadictioa 
thtronghout  England. 

In  addition  to  the  sixty  county  court  judges,  we  have  about 
one  hundred  recorders  A  mties  and  towns,  and  a  number  of 
revising  barristers.  Now  all  the  duties  of  recorders  and  re- 
vising barristers  might  well  be  performed  by  the  county  court 
judges,  thus  ultimately  producing  a  great  saring  in  these 
salaries.  Again,  we  have  a  number  c?  commissionem,  and 
regostrars  in  bankruptcv,  and  commissioners  in  insolvency, 
SM  commissioners  and  inspectors  of  charities.  Now»  the 
questions  which  most  freauentiy  come  before  these  judidal 
persons  are  merely  eauitaole,  SAd  surely  such  arrangements 
could  be  so  made  as  that  bankruptcy,  insolvency,  and  public 
charities  should  be  committed  to  the  same  judicial  officers  as 
the  lawyers  to  whom  the  local  administration  of  equi^  shall 
be  entrusted. 

.   This  airangement  of  judicial  duties  would  go  far  to  supply 
the  necessarily  increased  judicial  force  which  the  estaDush- 
faent  of  local  equitable  courts  would  require. 

There  are  other  judicial  or  quaai  judicial  faiietioBa»  iaebid- 
ing  thoee  performed  under  the  Court  of  Probate,  now  aep- 
arately  provided  for,  wluch  mij^ht  well  he  merged  in  tbe  local 
court  jurisdietioft  in  law  or  equitT. 

But  further,  it  is  not  improhable  that  some  system  of  regis- 
tration of  tides  will  ere  long  pass  into  a  law,  over  which  it  will 
be  proper  that  gentiemen  well  vetsed  in  real  property  law 
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Bhonld  preside,  whose  presence  will  be  always  required,  but 
whose  learning  and  active  saperintendence  need  but  seldom  to 
be  resorted  to. 

Now  the  local  equity  judge  will  well  perform  all  the  duties 
of  such  an  officer.  Indeeed,  the  Master  of  the  Rolls,  at  this 
moment  exroffido  has  the  patronage,  and  is  also  the  superin- 
tendent, of  the  Chancery  Enrolment  Office,  and  he  is  consulted 
on  all  questions  of  difficulty  by  his  officer  the  clerk  of  Enrol- 
ments ;  and  in  referenoe  to  such  enrolments  he  exeroises  a^ 
fieneral  superintendence  and  control,  which  a  local  canity 
ludee  could  exercise,  in  the  same  way  as  the  Master  or  the 
Rolu  now  superintends  the  enrolments  as  they  are  made  in 
Chancery. 

The  limits  which  are  set  to  this  paper  do  not  enable  me  to 
illustrate  the  subject  as  fully  as  I  could  have  wished  to  have 
done ;  and  in  submitting  these  few  observations  for  oonsider- 
ation,  I  must  omit  several  other  suggestions  which  might 
usefully  have  been  made  in  their  support. 

The  conclusions  to  which  this  paper  point  are  shortly — ^That 
the  successful  operation  of  the  count^  courts,  and  the  fact 
of  one  equitv  court  of  local  jurisdiction  being  in  satisfactory 
operation,  show  the  practicabilitv  of  local  equity  courts  in 
Imgland ;  but  that  tl^e  peculiar  difficulties  of  equity  jurispru- 
dionce  and  practice  render  caution  necessary  in  establishing 
such  local  courts.  That  there  being^  one  efficient  equity  court 
with  local  jurisdiotioi)  in  existence,  it  would  be  the  most  pru- 
4ent  course  at  once  to  give  to  that  court  exclusive  jurisdiction, 
to  at  least  some  sufficiently  large  though  limited  amount — a 
jurisdiction  which  it  already  has  concurrently  with  the  High 
Court  of  Chancery ;  and  that  it  would  be  necessary  to  give  to 
the  judge  all  the  powers  which  he  may  require  to  enable  him 
to  diminish  the  costs  of  procedure,  and  to  expediate  the  decision 
of  causes.  That  efforts  should  in  the  meantime  be  made  so  to 
arrange  the  existing  judicial  strength  of  the  country  in  local 
affiurs,  as  to  render  the  appointment  of  a  sufficient  number  of 
equity  judges  in  due  time  not  only  desirable,  but  practicable, 
and  no  excessive  burden  to  the  oountir. 

The  course  here  suggested  may  be  tiiouglit  by  some  persons 
too  full  of  delay  to  be  adopted.  Many  wiU  say,  *'  Mora  omnis 
ingrata  est,"  and  stop  there.  Lord  Bacon,  however,  adapting 
this  oomplaint,  turned  it  into  one  of  his  aphorisms,  and  be 
said,  '*  Mora  omnis  ingrata,  sed  facit  sapientiam  ;''  and  this 
general,  if  not  universal  proposition  is  especially  applicable  to 
legal  changes,  as  to  which  it  behoves  us  to  ascertain  that  they 
are  not  merely  a  reform,  but  an  improvement. 

The  association  will  not  forget  that  its  labours  are  directed 
to  no  party  or  ephemeral  purpose ;  that  the  reforms  they  pro- 
pose are  intended  for  posterity  ;  and  if  it  be  true  that  he  who 
IS  about  to  set  out  on  his  voyage  of  life  can  afford  to  wait  a 
tide  or  two,  surely  this  association,  seeking  reforms  for  a  long 
future,  can  afford,  in  order  effectually  to  perfect  its  measures, 
tQ  prove  by  safe  steps  their  efficiency,  thus  insuring  their  final 
success ;  keeping  its  plans  before  the  public  and  biding  their 
t$me,  so  that  a  wiser  and  better  measure  may  be  the  result  of 
the  delay. 

now  TO  READ  LAW. 

The  following  remarks  from  our  contemporary  the 
Law  Times,  are  deserving  of  earnest  attention  from  law 
Blttdents. 

No  task  is  more  unprofitable  than  that  of  reading  law 
books  by  the  dosen,  without  plan  or  method.  We  always 
njistrust  the  man  who  boasts  of  his  extensive  reading,  and 
nothing  to  back  it.  Give  us  your  practical  man.  Give  us 
the  man  whose  knowledge  cf  law  is  sharpened  by  practice. 
Qivo  us  the  man  who  not  only  knows  a  good  deal,  but 
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knows  how  to  apply  the  knowledge  which  he  has  acquired. 
Memory  is  at  best  treacherous.  Artificial  aids  are  not 
without  their  yalne.  It  is  a  great  aid  to  the  reooUeotioQ  of 
a  branch  of  law^  to  have  been  familiar  with  a  case  in  which 
that  brapoh  of  law  has  been  called  in  queation.  Even  the 
reading  of  reports  is  to  be  preferred  to  the  unintermpted 
reading  of  many  text  books.  To  fix  the  law  in  one's  mind, 
there  most  have  been  the  application  in  some  case  or  other 
to  actual  facts. 

We  pronoance  reading  of  law,  independently  of  practice 
of  the  laWj  to  be  positively  injurious.  A  smattering  of 
things  in  general,  breeds  confusion  of  ideas.  Better  a  clear 
idea  of  one  rule  of  law,  than  an  obscure  one  of  eveiy  rule. 
The  true  plan  of  acquiring  a  knowledge  of  the  law  is  as 
pointed  out  in  the  following  remarks — via.,  first,  learn  the 
history  of  the  law;  secondly ,  its  principles;  and,  thirdly, 
its  practice.  Law  learned  in  this  manner  will  be  retained 
and  ready  for  use,  when  if  learned  differently  it  may  be 
neither  the  one  nor  the  other. 

DO  NOT  TRUST  TOO  UVCU   TO  BIADINO. 

You  can  do  nothing  without  it,  but  it  will  not  do  everything 
for  yon.  You  niust  master  the  principles  of  law  bv  reading, 
but  reading  alone  will  i)ot  teaoh  you  the  practice  of  the  law. 
You  wiU  learn  more  from  the  actual  conduct  of  a  single  action 
or  suit  through  all  its  stagey  thaq  if  you  were  to  commit  to 
niemory  the  entire  of  the  text^book  that  is  your  ^ide  in  the 

Kroceeaing.  Remember,  then,  to  learn,  first,  the  history  of  the 
iw ;  then,  the  principles  of  the  law ;  lastly,  the  praotiee  of  the 
laif .  Do  not  trouble  yourself  aboi^t  the  practice  until  you  have 
mastered  the  principles.  Stephens'  Blackstone  gives  you  th)^ 
best  outline  of  the  whole  law  of  England ;  bnt  you  must  not  be 
content  with  an  outltno— you  most  stamp  upon  your  memory 
the  principles  of  each  of  its  branches.  This  done,  you  may 
torn  to  the  praotiee.  That  will  be  beet  acquired  by  oombining| 
reading  and  observation.  Mark  the  actions  and  suits  that  are 
begun  in  the  office;  watch  them  dosriy  through  all  their 
stages,  at  every  stage  turning  to  your  text-book  to  read  all 
that  is  there  written  about  it.  The  pages  will  then  have  a 
meaning  which  they  had  not  before,  and  will  be  remembered 
because  they  will  be  associated  with  proceeding's  which  you 
have  actually  seen.  Little  profit  comes  of  reading  a  book  of 
practice  right  through.  The  best  memory  would  not  retain 
It  unconnected  with  something  tangible  and  definite.  If  you 
are  so  unfortunate  as  to  be  in  an  office  where  actions  and  suits 
are  few,  the  next  best  thing  to'  a  real  one  is  an  ideal  one.  If 
you  have  a  fellow-clerk,  constitute  yourselves  plaintiff  and 
defendant  in  some  imaginary  quarrfii,  and  carry  it  througli 
every  stage  of  an  action,  4rawing  your  own  pleadings  and 
processes  with  the  help  of  your  text-book.  For  this  purpose 
there  is  none  that  we  have  se%a  to  be  ooomaied  with  Pater- 
son's  and  Macpamara's  Ifew  pommon  Law  J^raotice;  for  tbiq 
reason,  that  it  gives  every  form  of  procedure  in  its  proper 
place  in  the  text,  so  that  you  see  before  you  at  the  same  place 
the  document  you  are  to  use,  and  the  instructions  how  to  une 
it.  ^htts  in  the  memory  each  proceeding  is  preserved  where 
it  is  wanted,  and  the  mind's  eye  sees  the  whole  machinery  of 
an  action,  with  its  parts  put  together  In  their  right  places  and 
in  working  order.  Perhaps  wo  have  a  parent's  partiality  fur 
the  plan  pursued  by  the  authors  of  this  work,  for  it  was 
suggested  to  them  here ;  but  certainly  the  result  appears  to 
accomplish  all  that  we  had  anticipated  from  such  an  arrange 
meilt  for  a  book  of  praott<t|9. 
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And  DOW  for  a  few  bints  as  to  the  use  of  the  pen  in  law 
studies.  It  is  beneficial  for  two  purposes.  First,  after  haying 
read,  it  is  a  very  profitable  task  to  close  the  book,  and  try  to 
express  upon  napor  the  principle,  or  mle,  or  exception,  that  is 
the  result  of  what  tou  ha?e  read.  You  will  learn  thus  whether 
yon  understand  what  yon  have  been  reading.  Secondly,  it  is 
desirable  to  eopy  Terbalim  the  forms  and  precedents,  beoanse 
the  ol^eots  with  these  is  to  write  the  very  words  upon  the 
memory.  Therefore,  when  jon  read  a  book  of  practice,  make 
It  a  fttle  to  extract  the  principles  of  the  law  in  your  own  lan- 
guage, and  to  copy  laboriovsly  the  Ibrms  of  practtoe  in  tbe 
language  of  the  book.— London  Law  Times. 

NOTICE  OF  THE  LAW  JOURNAL. 

The  English  County  Courts  Chrontekf  in  the  issue  of 
this  months  thus  speaks  of  the  Law  Journal: — ^^'This 
able,  interesting,  and  well  conducted  publication,  not 
merely  maintains  its  high  position,  but  seems  to  increase 
in  value  and  reputation  with  eaoli  succeeding  month.  The 
question  of  commitments  by  local  court  judges,  appears  to 
nave  excited  as  much  discussion  among  our  friends  on  the 
other  side  of  the  Atlantic  as  at  liome ;  and  a  veiy  able 
leading  article  on  the  subject,  occupies  a  prominent  place 
in  the  August  number  of  the  l^pper  Canada  Law  Journal, 
The  oosehidiog  portion  of  the  article  eontains  so  much 
sound,  practical  common  sense,  that  we  make  no  apology 
for  giving  it  entire  to  our  readen."  (Then  follows  the 
article  referred  to.)  Our  eotemporaiy  oonoludee  thus. 
*'  The  now  cause  cfl^bre  of  Swynfen  v.  Lord  Chdmsford] 
next  elahnfl  our  attention,  and  we  are  glad  to  find  quite 
ooiaeides  in  opinion  with  that  of  ihe  Law  TimeSj  expressed 
upon  this  most  important'tubjeot.'^  The  other  leaders  are, 
on  Criminal  Law  Amendment,  Ohaneeiy  Agency,  and 
Consolidated  Statutes.  It  is  needless  for  us  to  say  that  the 
Bep(wts  are  as  oorrect  and  a«  judiciously  selected  as  ever.'' 

If  we  have  attained  a  measure  of  success  in  the  conduct 
of  this  journal  — the  only  publication  of  the  kind  in 
British  North  4nierica — it  arises  in  great  part  from  this, 
that  we  have  studied  as  models  of  imitation  the  Law  Times 
and  the  Conn^  Courts  Chronicle :  the  former  oecnpying 
the  whole  ^field  of  legal  knowledge,  the  latter  specially 
devoted  to  the  County  Courts,  —  tribunals  answering  to 
our  Division  Courts,  —  and  our  aspirationa  are  to  place 
the  Law  Journal  in  the  same  position  towards  the  profes- 
sion, officers  of  the  Courts,  and  public  funoUonaries  in 
Upper  Canada,  in  which  the  periodicafai  we  have  named 
most  deservedly  stand  towards  the  profession  and  others  in 
England. 

In  our  advertising  columns  will  be  ibund  the  card  of 
Mr.  H.  J.  Gibbs,  who  has  established  in  Quebec,  the  pre- 
sent Beat  of  Qovemment,  an  Agency  for  the  tnmseetion  of 
business  with  the  Government  departments. 

We  call  attention  to  the  advertisement,  because  an  agency 
of  the  kind  is  much  required;  and  because  Mr.  Gibbs  is  the 
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right  man  for  it.  He  is  no  stranger  in  Upper  Canada,  and 
most  assuredly  no  stranger  to  ue.  We  can  oordially  recom- 
mend him  as  a  prompt  and  thoroughly  business-like  man. 

Members  of  the  l^;al  profession,  who  oflen  find  it  neoee* 
saiy  to  write  to  the  seat  of  Government  for  exemplifications 
of  letters,  patent  and  other  documents  neoessaiy  in  the 
conduct  of  causes,  will  do  well  to  avail  themselvee  of  his 
services.  The  advantage  of  an  agent  on  the  spot  in  mat- 
ters of  the  kind  is  to  avoid  oonfuaion  and  delay,  which,  if 
done,  is  well  worth  any  small  fee  that  may  be  chai^ged  for 
services  effectually  performed. 

0&I>£BS  IN  OHANCSBY. 

WBDNXSnAT,  TUB  13ni  OT  APAIU  UM. 


The  Judges  of  the  Court  of  Chancery,  under  and  in  pursu- 
ance of  the  powers  vested  in  them  under  the  statute  in  that 
behalf^  do  hereby  Order  and  Declare : 

L  That  from  and  after  the  first  day  of  July  next»  the  fee 
payable  to,  and  to  be  received  by,  the  Registrar  of  this  eourt» 
on  the  setting  down  of  each  cause,  other  than  those  ordered  to 
be  taken  jn^  con/esso^  shall  be  the  sum  of  ten  shilling. 

IL  The  judges  of  this  court,  taking  notice  of  the  inconyeni- 
enoe  and  expense  occasioned  to  the  suitors  in  the  oourt,  by 
reason  of  the  non-attendance  of  the  soUcttora  of  the  parties  or 
some  of  them  at  the  times  when  such  causes  are  ealled  on  to 
be  heard,  or  during  the  hearing  thereof,  by  reason  of  which 
non-attendance  suon  causes  are  struck  out  of  the  paper,  and 
cannot  be  restored  without  an  expense  which  oacht  not  to  be 
sustained  by  the  parties ;  or  the  bearing  thereof  is  unnecess- 
arily postponed,  not  only  to  the  inconvenience  of  the^  parties 
to  such  causes,  but  also  to  the  inconvenience  of  parties  in  other 
causes;  do  think  proper  hereby  to  order,  in  conformity  to 
what  the  rules  and  practice  of  the  court  already  require,  that 
the  solicitors  for  the  several  parties  in  all  causes  do  attend  in 
court  when  such  causes  are  appointed  to  be  heard,  and  during 
the  hearing  thereof.  And  that  whenever,  upon  the  heartug  of 
any  cause,  it  shall  appear  that  the  same  cannot  conveniently 
proceed  by  reason  of  the  solicitor  for  any  party  having  ne- 
glected to  attend  personally,  or  by  some  person  on  bis  behalf, 
or  having  omitted  to  deliver  any  paper  necessary  fur  the  use 
of  the  court,  and  which,  according  to  its  practice,  ought  to 
have  been  delivered,  such  solicitor  shall  person  ally  pay  to  all 
or  any  of  the  parties  such  costa  as  the  court  shall  thinx  fit  to 
award. 

^  III,  In  future  the  evidence  read  b v  each  side  must  be  steted 
distinctly  hj  counsel,  in  order  that  the  same  may  be  entered 
by  the  Registrar  before  the  case  is  dosed,  in  accordance  with 
the  order  to  that  effect 

When  judgment  is  reserved,  the  exhibite  used  upon  the 
hearing  must  be  deposited  with  the  Registrar  for  the  use  of 
the  court  ^  All  exhibiU  deposited  under  this  order  must  be 
described  in  a  schedule,  to  be  prepared  by  the  party  deposit- 
ing the  same.  The  schedule  sb^  be  in  duplicate,  one  copy 
of  which,  signed  by  the  Registrar,  shall  be  handed  to  the  party 
depositing  the  exhibits,  and  the  other  retained  for  the  use  of 
the  court. 

When  this  order  has  not  been  complied  with,  the  case  will 
not  be  considered  as  standing  Ibr  juagment. 

IV.  From  and  after  the  first  day  of  July  next»  every  bill  and 
answer  filed ;  and  every  affidavit  to  be  used  in  any  cause  or 
matter,  shall  be  vrritten  in  a  plain,  legible  hand,  and  shall  be 
divided  into  paragraphs,  and  every  paragraph  shall  be  num- 
bered conseoutiveTy,  and  as  nearly  as  may  be,  shall  be  confined 
to  a  distinct  portion  of  the  subject  No  ooeto  shall  be  allowed 
for  any  bill,  answer  or  afildavit,  or  part  of  any  bill,  answer  or 
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affidaTit  sobfltantiallj  violating  this  order ;  iior  shall  any  affi- 
davit yiolating  thia  ordBr  be  used  in  support  of,  or  opposition 
to,  any  motion,  without  the  exprese  permission  of  the  court. 

Wm.  Hums  Blakv,  C. 

J.  C.  P.  ESTBN,  V.  C. 

J.  G.  Spragok,  Y.  C. 
DIVISION    COURTS. 


THE  D,  C.  ACT.— DECIMAL  CURRENCY. 

The  Consolidated  Statatfis  will  probably  be  brought  into 
force  in  December  next;  and  as  many  doabtful  points  ba?e 
been  settled,  we  recommend  officers  of  the  Division  Courts 
te  an  early  examinatioB  of  the  Oonsolidated  Act. 

It  is  not  contemplated  to  distribute  the  Consolidated 
Statutes  generally ;  but  as  all  officers  of  courts  of  justice 
ought  to  be  provided  with  the  body  of  the  law  which  is  to 
guide  them,  we  do  not  9ee  how  the  Government  d^  atreid 
supplying  clerks  with  a  copy  of  the  Division  Court  Consoli- 
dated Act  at  least.  No  doubt  it  will  be  printed  in  conve- 
nient form  by  some  enterprising  publisher  for  every  Court 
in  Upper  Canada,  as  has  oeen  done  in  former  years.  The 
Queen  s  Printer  is  not  likely  to  have  struck  off  apy  extra 
numbera  of  any  .particular  Act.  But  we  would  now  direct 
special  attention  to  one  poin^ — that  sums  of  money  are 
mentioned  in  the  Goosolidated  Statntes  in  decimal  ourreney, 
and  that  the  entries  in  books  and  aeoonnts  will  be  in  dollars 
and  cents  after  the  1st  January  next.  Clerks  should  keep 
this  in  mind  when  ordering  a  new  supply  of  forms,  and 
otherwise  prepare  themselves  for  the  coming  chaoge. 

NEW  RULEa 

If  he.  alteratipna  ia  the  Divisioii  Courts  Acts,  sincjS  1854, 
when  the  Rules  were  iwoed,  have  loudly  called  for  a  revi- 
sion of  the  present  Rules.  Now  there  are  strong  additioBal 
grounds  foi^  urging  it.  The  Courts  wilt  be  heneelbvward 
governed  by  a  single  statute :  all  the  provisions  affecting 
them  being  brought  into  one  act. 

The  language  used  in  this  act  is  much  simplified,  and 
several  doubtflil  points  definitely  settled  by  the  Legisla- 
tuve.  An  improved  and  simplified  act  needs  a  correspond- 
ing improvement  in  rules,  and  all  the  references  require 
to  be  amended  in  the  rules  and  forms. 

The  existing  rules  are  *^  continned  in  force,"  but  subject 
to  the  provisioTu  of  the  new  act.  As  the  rules  now  stand, 
ve  fear  they  will  be  found  embarrassing  in  practice  to 
offioers  and  suitors'.  In  some  particuhirs  they  arq  calculated 
to  mblead  (unless  gceat  eare  be  taken)  rather  than  to  assist. 

Under  these  ciremmstances,  we  would,  om  bdialf  of  offi- 
cers and  suitors,  earnestly  urge  a  revision  of  the  Rules  and 
Forms,  so  as  to  make  them  harmonize  with  the  consolidated 
act,  and  to  adapt  them  in  language  and  arrangement  to  its 
subject  matter. 

This  ought  to  be  done  early  next  year;  and  as  it  is 
desirable  that  the  role  making  judges  should  act  on  the 
fullest  information,  we  reoommend  the  judges  and  officers 
of  the  courts  to  communicate  their  ideas  as  soon  as  possible 
through  this  journal.  In  such  communications  the  subject 
might  be  placed  under  two  heads;  Jirst,  as  to  changes 
desirable  in  the  existing  rules  and  forms — what  rules  should 
be  omitted^  and  iu  wh«t  particulars  the  retaiaed  rules  and 


forms  might  be  improved  in  knguage;  secondy  what  new 
rules  and  orders  should  be  given. 

We  make  no  doubt  but  that  the  judges,  would  be 
anxious  to  hear  in  this  way  from  their  brother  judges 
aod  officers  of  the  Courts^  a^  weU  83  from  suitors,  and  to 
learn  the  views  of  all  as  to^  the  best  mode  of  giving 
full  value  to  the  statutacy  enaetmeftts,  and  sLnpUfying  pro- 
cedure in  the  courts.  , 

It  would  would  be  quite  out  of  the  question  to  expect 
these  gentiemen  to  correspond  with  th^  numerous  body  who 
will  be  engaged  in  working  out  the  law,  or  with  those  who 
are  to  avail  themselves  of  the  Division  Courts  jurbdictioo ; 
but  all  the  advantage  of  a  correspondence  m«\y  be  gained  by 
the  plan  we  axxf^eaif  and  we  trust  that  all  ooneeraed  will 
see  in  our  proposal  additional  evideoce  of  our  desire  to 
promote  the  effioienoy  of  the  Oourts,  and  the  interests  of 
suoh  of  OUT  subscribers  as  are  offioially  or  otherwise  con- 
nected with  these  valuable  tribunids^— the  Upper  Canadi^ 
Division  Courts. 


CO&BBSPONPKNOX, 


Jb  th^  JSWiar9  oj  tie  Lm  Journal 

QKMTUiaN, — ^Will  you  allow  me  to  put  a  oase^  and  ask  your 
opinion  on  itf  It  is  a  matter  of  very  general  interest  to  the 
ooonti;^  at  large ;  and  I  may  remark  that  no  partiealar  case 
has  ansen  in  my  practice^  whieh  makes  me  desiroas  of  obtain- 
ing your  opinion. 

Jones  owns  in  fee  simple  a  lot  of  land.  He  sells  to  Smith, 
who  does  not  record  his  deed  until  after  a  certificate  of  judg- 
ment against  Jones  has  been  recorded  by  a  indgment  creditor. 
Some  time  after  the  renstration  of  the  certificate  of  judgment, 
Smith  records  his  deed.  Which  holds  the  land:  the  certificate 
or  the  deed  to  Smith? 

Or  again :  suppose  the  conveyance  to  Smith  to  have  been  a 
morteage,  under  ciroumstaBoes  similar  to  the  above ;  which 
would  hold:  the  certificate  or  the  morteage  T 

In  other  words,  b  the  3rd  section  of  13  &  14  Vio.  cap.  63,  in 
force — and  if  not»  l>y  what  act  was  it  repealed  ?  And  has 
there  been  any  decision  of  the  courts  to  the  effect,  that  in  the 
second  case  put  (that  is,  the  mortgage),  as  Jones  had  conveyed 
his  legal  title,  even  though  the  certificate  of  judgment  was 
first  recorded,  it  could  only  bind  Jones's  interesti  that  is,  his 
equitable  titie  T 

The  deed  or  mortgage  roust  be  supposed  to  be  dated  before 
the  registration  of  the  certificate. 

Oblige  me  by  replying  to  this  in  your  next  issue* 

Your  obedient  servant, 

October  12, 1859* 

(pur  correspondent  will  find  all  his  questions  answered  in  the 
article  on  the  "  Law  of  Registered  Jadgmenta^^'  in  ear  last 
number.  In  reading  that  article  for  answers  to  his  queries, 
he  will  have  to  consider  the  loUowing  miss,  whieh  seem  te  be 
deducible  from  the  Act : 

1.  That  registration  is  prima  facie  evidence  oi  title  in  the 
party  whose  name  appears  in  the  last  deed,  Jbc,  of  a  lot  of  land.- 

2.  That  those  (purchasers,  mortgagees,  or  judgment  credi- 
tors) who  neglect  to  avail  themselves  of  the  Registry  laws  will 
have  to  suffer  the  consequences  of  their  neglect. 

3.  That  subsequent  conveyances  or  judgments  may  cut  out 
pritr  conveyances  or  jntkpneDts,  by  obtaining  prior  registration. 

And  from  these  he  wUl  see  that  in  the  cases  he  presents,  the 
following  will  be  the  result : 

1.  Jones's  deed  (or  mortgage,  for  by  the  act  they  stand  in 
the  same  position)  to  Smith,  not  having  been  registered,  owing 
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to  the  negled  of  &nitii,  is  <mt  out  by  the  wbge^pietU  jadgment 
registered  against  Jones,  for  prima  faeie  the  title  is  in  Jones. 
See  Bank  of  Montreal  t.  Steoens,  in  the  article  referred  to. 

2.  Had  the  judgment  been  obtained  prior  to  the  deed  (or 
mortgage),  bat  not  registered  nntil  after  the  execution  of  the 
deed,  the  jadgment  would  not  bind,  owing  to  the  wgUct  of  the 
jadgment  creditor  to  register  his  judgment.  See  mrktU  t. 
J^Uieraon,  in  same  article. — ^Em.  L.  J.J 


7b  t%0  EdUoT9  of(kt  Law  Journal. 

GxNTLB]fW,-*Permit  me,  for  the  first  time,  to  request  an 
answer,  in  your  next  namber,  to  the  following  questions  on 
tiie  case  here  supposed,  as  it  is  one  of  general  interest. 

1. — A  had  a  cnattel  mortgage  on  the  goods  of  B,  but  neither 
took  possession  of  the  goods  nor  refiled  the  mortgage,  as  pro- 
Tided  by  the  statnte  20  Vic  chap.  3. 

2.— B  happens  to  get  sued  in  the  DiYision  Ooart  by  0,  (bot 
before  jadgment  is  entered  against  him,)  A,  by  a  warrant, 
directed  an  agent  of  his  to  take  possession  of  the  goods  of  B,  sell 
the  same  and  remit  him  the  monej,  the  agent  aid  not  do  so, 
but  instead  took  a  bond  from  B  with  sureties  to  the  effect  that 
the  goods  should  be  forthcoming  when  required  by  A,  and 
then  left  the  goods  where  he  found  them,  tis.,  in  the  possession 
of  B  who  carried  on  the  business  as  osual  in  his  own  name. 

3. — After  this  0  issues  execution  against  B,  bailiff  seises 
the  goods  above  named  in  B's  possession.  A  then  oomes  for- 
ward and  claims  first  as  owner  of  the  property,  and  secondly 
as  being  in  possession  of  the  same,  stating  the  goods  were  only 
rented  to  B,  claiming  under  the  chattel  mortgi^  at  this  time 
run  out,  and  by  Tirtue  of  the  seizure  made  by  his  agent  under 
the  warrant. 

4. — ^Whtch  party  hare  ihe  legal  right  to  the  goods,  A  or  Cf 

I  aoA,  Gentlemen, 

Yours  truly, 

A  StTBSCSIBSS. 

P.  & — Can  you  giTe  any  decided  cases  in  point  f 

[This  question  is  one  of  general  law,  which  we  have  repeat- 
edly told  our  correspondents  we  do  not  profess  to  answer. 
However,  as  it  comes  from  a  Division  Court  Clerk,  to  whom  an 
answer  may  be  of  some  use,  as  such  we  make  an  exception  in 
his  favor. 

Our  correspondent's  plea  of  not  having  troubled  us  before 
with  any  queries  is  not  with  us  a  good  one,  as  it  has  always 
been  one  of  our  chief  objects  to  induce  our  readers,  especially 
amongst  Division  Court  Clerks,  to  correspond  with  us  on  any 
matters  or  quesUons  of  general  interest  which  may  come  under 
their  notice.  It  is  the  best  proof  that  can  be  given  that  our 
labours  i^re  not  in  vain. 

As  to  the  question  before  as,  we  consider  that  the  goods  were 
liable  to  C's  execution,  the  provisions  of  the  act  not  having 
been  complied  with  in  reganl  to  renewing  th^  chattel  mortgage 
by  A.      ' 

*  A's  agent  having  taken  a  bond  for  the  goods  to  b^  forthcom- 
ing, but  still  leaving  theip  in  B's  possesion,  would  not  protect 
them  iVom  B'a  execution  creditors ;  as  there  evidently  should 
be  some  actual  if  not  continued  chanee  of  possession,  thechat- 
t0l  mortgage  not  having  been  renewed.  S^  l^reei  v.  HamiiUm, 
V.  C.  O.  8.  568.— Bds.  L.  J.l 


Namber  issued  for  the  year  1858 46  *^1I1  22 

Number  issued  for  half-year  1869 16  463  OZ 

Total 61  ......  $1984  11 

1868.    1869.    TOTAL. 
11  s  14     Suounonses  not  served. 

4  2  6  *'  withdrawn. 

4  16  **  dismissed. 

5  8  8     Order  not  complied  with. 

7  2  9     Paid  in  part. 

8  8  11      Paid  in  full. 

7         18     Commitments  Issued. 

46        15  61 

If  plaintiffs  had  not  availed  themselves  of  the  provisiou  of 
the  said  clause,  the  result  would  have  been  far  different 
I  am.  Gentlemen,  your  obedient  servant, 

John  Allchiv, 
Clerk  Sih  Div.  (hurt  Co.  Waterloo. 
llew  Hamburg,  Sept  29, 1859. 


7b  Ike  Editors  of  ike  Law  Journal 

MxBSBs.  Editors,— Under  the  "  Amended  Taiiff  of  Fees'* 
receivable  by  Clerks  of  Division  Courts,  one  shilling  is  set 
down  for  transmitting  papers  to  another  Division  or  County 
for  service ;  and  one  shilling  for  receiving  papers  from  another 
Division  or  County  for  service,  enterinj;  the  same  in  a  book, 
handing  the  same  to  bailiff,  and  receiving  his  retams. 

When  a  bailiff  makes  his  return  to  ezeoution  on  transcript 
of  judgment,  it  is  usual  for  the  Clerk  to  make  a  formal  retnrn 
to  the  Clerk  who  issued  the  transcript  In  some  cases  this  is 
absolutely  necessary.  For  instance,  where  plaintiff  wishes  to 
proceed  against  lands  in  the  County  Couit,  as  in  »ach  cases 
the  particulars  of  issuing  execution  and  return,  "fwitto  bona, 

must  be  shown.  •     *     ^  -j^- 

Now,  there  is  nothing  said  about  any  fee  for  iransmUitng 
these  returns  to  the  issuing  Clerk.  One  or  two  of  my  corres- 
pondents charge  a  shilling  for  making  return  to  traascnpt; 
but  the  majority,  like  myself,  do  not 

What  do  you  think  about  the  legality  of  the  charge  ?  Should 
I  refuse  to  allow  the  shiUing  in  setding  with  other  offices  T  It 
is  certainly  of  importance  that  the  practice  should  be  uniform, 
and  still  more  that  it  should  be  strictly  legal  and  correct 

W.  S. 

October  10,  1859. 


7b  tJie  Editors  of  ike  Jaw  Journal. 

QsNTi^MBN, — For  the  required  information  in  regard  to  the 
working  of  the  91st  clause  of  the  Division  Court  Act,  1850, 1 
»ubmit  a  statement  of  the  result  of  the  Judgment  Summonses 
issued  from  and  out  of  this  Court,  for  the  period  of  eighteen 
iponthfr— vi^,  inm  1st  ^BSknvry  1858,  to  80th  June  1869  :^ 


[The  item  on  the  amended  tariff  of  fees  does  not  eover  the 
service  referred  to  by  W.  S.  ,  . 

Our  correspondent  seems  to  be  under  some  misapprehension 
in  respect  to  the  transcript  of  judgment  Under  sec.  3  of  18 
Vic,  c  125,  the  Clerk  of  any  Court  in  which  a  judgment  is 
entered  upon  application  of  the  judgment  creditor  is  required 
to  prepare  a  transcript,  and  transmit  it  to  the  Clerk  of  any 
other  Division  Court  Clerk  named  by  the«reditor.  This  tran- 
script  of  judgment  with  certificate  is  entered  by  the  receiving 
Cbrk  in  the  proper  books,  and  it  then  becomes  a  gtuun  judg- 
ment in  the  Court  of  the  receiving  Clerk ;  **  and  all  proceedings 
may  be  taken  for  the  enforcing  and  collecting  the  judgment 
in  such  last  mentioned  Division  Court  by  the  officers  thereof, 
that  could  be  had  or  taken  for  the  like  purpose  upon  judgments 
recovered  in  any  Division  Court 

As  we  understand  the  provision,  the  official  duty  of  the  trans- 
mitting Clerk  ceases  when  he  has  performed  the  duty  referred 
to.  lie  is  not  compellable  to  take  any  further  steps  without 
special  order  of  the  judge.  Bat  he  i^iay,  and  as  a  fact  does  in 
most  ci^es  thereafter  act  as  a^ent  fur  tl)e  judgment  creditor  or 
as  the  medium  of  communication  between  him  and  the  receiv- 
ing clerk. 

The  **  instance'?  given  does  pot  touph  the  point    The  pro- 


1859.] 


LAW    JOURNAL. 


225 


viBioD  is,  that  in  eaae  an  execution  be  returned  nuUa  bona  a 
transcript  of  judgment  setting  the  bailiff's  reiurn,  &o.,  may  be 
obtained  bjf  ike  parties;  and  upon  filing  the  transcript  with  ttie 
Clerk  of  the  County  Court,  the  judgment  creditor  has  the  same 
remedy  as  if  the  judgment  was  obtained  in  the  County  Court. 
For  this  transeript  the  fee  of  25  cents  may  be  charged. — ^Eds. 
L.  J.J 

2b  the  Ediiors  of  the  law  Journal. 

London,  2ath  Sept,  1859. 
Gentlbmvn, — I  find  that  not  only  in  the  locality  in  which  I 
reside,  but  in  other  places  in  the  country,  magistrates  think 
they  haTe  the  power  to  bring  almost  every  kind  of  work  within 
the  Master  and  Servants  Act.  I  have  known  suits  before 
magistrates,  for  threshing  done  by  a  threshing  machine ;  npon 
contracts  with  railroad  companies  and  other  corporations,  for 
wa^  earned  months  after  the  employment  ceased,  Ac. ;  all 
which  is  clearly  illegal ; — and  I  thought  that  by  mentioning 
the  matter  in  your  valuable  paper,  I  might  do  something 
towards  kee|)ine  magistrates  as  well  as  other  parties  out  (» 
trouble,  and  induce  persons  who  are  aware  of  similar  facts  in 
other  localities,  to  draw  attention  to  them,  and  give  instances 
of  actions  brought  before  mogistrates  beyond  their  jurisdiction, 
and  which  should  have  been  brought  in  the  Division  Courts. 

J.  T. 


[We  have  heard  something  of  this  before,  and  some  cases  of 
the  kind  have  come  under  our  own  notice,  npon  appeal  from 
oonvictions  by  justices  of  the  peace,  which  were  quashed  by 
the  Court  of  Quarter  Sessions.  A  similar  case  is  now,  we 
understand,  before  the  Court  of  Queen's  Bench. 

We  shall  be  happy  to  hear  further  on  the  subject.  To  use  a 
common  expression,  magistrates  should  be  very  careful  lest 
they  "bum  their  fingers'^  in  assuming  jurisdiction  under  the 
Master  and  Servants  Act  The  law  was  not  intended  for  the 
recovery  o{  debts, — ^Ens.  L.  J.] 

U.    C.    R  E  PO  RT8. 


IN  CHAMBERS. 


(B«ported  bj  a  B.  Jbrauaa,  mm^  M.A.,  ]lMTtoUr«ft-I«w.) 


MoKnan  v.  John  Emwn  and  Anna  Knbnb,  (Administratrix  of 

the  late  Thomas  Weir.) 

iVactfo»— Aay  ^JVcwenlifi^*— WHI  qf  Certiorari, 
Betting  Mida  judgiiMnt  and  necutlon  la  IXTldaa  Oonrt  bj  a  County  Judge 


A  ocdor  Idc  *  wilt  of  etrtionaf  to  bring  up  »  tarn  from  n  Dtrlrioa  Oovrt  vUl  not 
be  cnuited  iiflor  Jndgneut  and  eseeatkmrmlftrly  iMued  and  man&j  made  and 
paid  oTor,  altbooji^  a  new  trial  maj  have  been  granted  •abeeonently  by  tlie 
Jndge  oTtlw  IMtUmi  Oooi. 

^■wreT  Oin  a  nririim  Ocmrt  Jndge  wi  aiMe  a  Jndgmevt  and  «Keonilon  nguV 
arly  nade  on  an  aMrtlcatkm  to  blm  to  a  new  trial,  when  thepapera  weie  not 
rsgnlariy  filed  wim  the  Clerk  of  the  Court 

90th  Kanh,  1859. 

The  particulars  of  this  case  appear  in  the  judgment. 

Robinson,  G.  J.,— The  Plaintiff  sued  in  a  Division  Court  of  the 
County  of  Hastings  upon  a  demand  for  78  dollars,  against  the  late 
Thomas  Weir,  and  got  judgment  in  his  favour  2nd  November,  1858. 

Immediately  after  the  trial  the  defendants  applied  for  a  new 
trill  to  the  Judge  of  the  Pivlsion  Court ;  and  instead  of  leaving  the 
affidavits  and  papers  on  which  they  moved  with  the  clerk,  they 
left  them  in  the  bands  of  the  Judge  (which  wis  contrary  to  the 
62ttd  rule  of  the  Division  Courts^. 

The  plaintiff  opposed  the  appUcation,  and  filed  affidavits. 

Sometime  after  the  new  trial  was  moved  (not  stated  when)  the 
Judge  not  having  yet  decided  upon  the  application,  the  Clerk  of 
the  Court  although,  (as  stated,)  he  knew  of  the  application  for  a 
new  trial,  yet  as  he  cud  not  know  of  it  ofieially,  the  papers  never 
having  been  left  with  him,  issued  as  ezecuUon  against  tbe  goods, 


in  the  hands  of  the  Administratrix,  and  the  money  was  made  and 
paid  over  to  the  plaintiff. 

After  the  money  had  been  so  paid  over,  the  Judge  granted  a 
new  trial  and  sent  his  order  to  that  effect  to  the  Clerk. 

The  defendants  applied  to  the  judge  for  an  order  upon  the  plain- 
tiff to  pay  the  money  into  Court,  to  abide  the  event  of  a  second 
trial,  but  the  Judge  refused  alleging  that  be  had  no  means  of 
compelling  obedience  to  such  an  order.  He  thought  the  new  trial 
must  proceed ;  and  if  the  defendants  were  successful,  they  might 
sue  the  plaintiff  for  the  money  as  being  wrongfully  retained. 

Under  these  circumstances  the  defendants  applied  to  me  in 
Chambers  under  the  86th  sec.  of  the  Division  Court  Aet,  18  and  14 
Vic,  chap.  53,  for  a  writ  of  certiorari  to  remove  the  case  into  this 
Court 

Ist— In  the  expectation  that  if  this  Court  were  in  possession  of 
the  case,  it  would  compel  the  plaintiff  to  pay  the  money  received 
by  him  into  the  court. 

2nd.— Because  as  the  defendants  allege  there  are  difficult  ques- 
tions of  law  to  be  determined,  and  also  a  question  of  forgery,  or 
no  forgery,  of  a  receipt 

I  decline  to  grant  a  certiorari  in  the  f^e  of  the  statement  thai 
execution  has  issued  and  that  the  money  has  been  nmde  and  paid 
over  to  the  Plaintiff  under  it. 

The  defendant  may  apply  in  term,  if  so  advised. 

The  delivery  of  the  affidavits  and  papers  on  which  a  new  trial 
was  moved,  to  the  Clerk,  is  made  by  the  Division  Court  rules,  a 
stay  of  proceedings,  and  that  is  a  proper  and  convenient  regulation. 

The  failure  to  do  it  in  this  ease  led  to  the  issue  of  execution,  be- 
cause, according  to  the  practice,  the  proceedings  on  the  judgment 
were  not  stayed. 

Whether  the  Judge  can,  under  the  circnmstanoes,  set  aside  hla 
judgment  and  execution  is  for  him  to  consider ;  but  while  all  re- 
mains as  it  is,  the  case  is  disposed  of  and  a  certiorari  cannot  pro- 
perly go  in  a  cause  not  pending. 

Summons  refused. 


C0BX.1T  V.  ROBLIX. 


An  order  ibr  a  writ  of  oertlonurl  to  tene  to  hrlag  np  a  oaae  Into  a  nqierior  eout, 

entitiei  the  defendant  to  the  ftell  ooBtn  of  that  oonrt  if  he  eaoetedi  In  the  aetloB, 

without  any  eertifloate  of  the  Jndge  who  triea  the  canie. 
Coeta  fcr  niperiliioae  or  hrroTelant  matter  Itttrodaoed  into  alBdavUi  will  not  be 

allowed,  and  In  eztiene  oaeei  the  ivdge  wlU  dlMdlow  ooata  iw  the  whola 

affldaTtt. 

The  particulars  of  this  case  appear  in  the  judgment 

RiOBABOS,  J. — This  was  a  summons  dated  28rd  June,  cidling  en 
defendant  to  shew  cause  why  the  taxation  of  costs  before  the 
master  should  not  be  set  aside,  on  the  grounds  that  such  costs 
were  taxed  without  an  order  of  any  judge,  or  why  the  taxation 
should  not  be  reversed  and  the  master  be  <firected  to  tax  merely 
Division  Court  costs  to  the  defendant 

The  action  was  originally  commenced  in  the  First  Division  Court 
of  the  County  of  Hastings,  and  a  trial  was  had  before  the  Judge, 
who  directed  in  &vor  of  the  plaintiff. 

A  new  trial  was  obtained  on  the  condition  that  the  defendant 
should  summon  a  jury  to  try  the  cause. 

The  case  was  afterwards  taken  up  into  the  Superior  Court  by 
certiorari ;  and  on  the  trial  a  verdict  was  entered  for  the  defendant 

The  learned  judge,  by  whom  the  certiorari  was  directed  to  issne^ 
made  no  order  in  relatloa  to  the  costs ;  and  the  master,  on  the  tax- 
ation of  costs,  allowed  the  defendant  full  costs  of  defence,  but 
declined  to  tax  the  costs  of  procuring  the  certiorari  and  of  the 
writ  itself^  as  there  had  been  no  direction  given  in  relation  to 
these  costs  by  the  judge  who  ordered  the  certiorari  to  issue. 

For  the  plaintiff  it  was  contended,  that  the  judge  having  omitted 
to  give  any  direction  as  to  the  costs,  the  defendant  was  not  en« 
titied  to  more  than  Divirion  Court  costs ;  he  himself  havinc  taken 
the  case  into  the  Superior  Court  fle  referred  te  Brookman  v. 
Werekam,  20  L.  J.  Q.  B.  278,  &  C.  2  L.  M.  P.  288,  Lew 
V.  JfcJSoe,  22  L.  J.  Q.  B.  811,  and  Pro  Statute  18  A  14  Vic,  cap. 
58  sec  79,  85,  and  Chitty's  Archd.  VoL  1  page  446  to  449,  9Ui 
edition. 

Defendant  contended,  that  prima  faeie  he  is  entitled  to  costs, 
having  succeeded  in  the  aeUon,  the  Superior  Court  not  being 
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ousted  of  Jariftdiction ;  that  if  the  judge  made  no  speeUl  pro- 
Tision  as  to  costs,  he  left  them  to  be  disposed  of  by  the  vsual 
eoorse  of  the  law  which  would  gire  them  to  the  defendant  If 
the  plaintiff  was  dissatisfied  with  the  course  taken  In  removing  13ie 
oafise  into  the  Bnperior  Court,  he  could  have  applied  to  the  judge 
who  granted  the  order  to  vary  its  terms  or  to  the  fVill  Court  to 
quash  the  writ  of  certiorari  on  shewing  proper  grouuds.  He  re- 
ferred to  P&rter  t.  Radway  reported  in  6  Ex.  184. 

He  further  urged  that  the  judge's  omitting  to  order  as  to  the 
costs,  oonid  only  affect  the  costs  of  obtaining  the  certiorari  wluch 
the  master  had  revised  to  tax  to  the  plaintiff. 

RiOHAXDs,  J.— By  section  78  of  the  U.  C.  BiTision  Court  Act 
18  k  14  Vio.,  cap.  68,  it  is  proTided  that  in  any  action  brought 
in  any  County  or  Superior  Court  for  any  cause  which  might 
hare  be^  entered  iu  a  BiTiedon  Court,  and  the  pluntiff  shall  ob- 
tain judgment  for  a  sum  to  which  the  jurisdiction  of  a  Ditfsion 
Court  is  limited,  no  more  costs  shall  be  taxed  against  a  defendant 
than  Would  hare  been  incurred  in*the  Dirision  Court,  unless  the 
judge  who  tried  the  cause  shall  certify  it  a  lit  one  to  be  withdrawn 
from  the  Dirision  Court,  and  commenced  in  the  County  or  Supe- 
rior Couit.  Section  85,  that  any  suit  brought  in  a  PiTision  Court 
may  be  remoTcd  into  the  Court  of  Queen's  Bench  or  Common  Pleas 
by  certiorari,  when  the  debt  or  damage  claimed  shall  amount  to 
t«i  pounds  and  upwards,  prorided  leaTC  be  obtained  from  one  of 
tiie  judges  of  the  said  Courts  in  cases  which  shall  appear  to  him 
lit  to  be  tried  in  either  of  the  Superior  Courts  and  not  otherwise, 
and  upon  such  terms  as  to  payment  of  costs  and  upoU  such  other 
term,  as  he  shall  think  fit 

There  is  no  doubt,  if  it  were  not  fbr  the  enactments  Itmilhig  the 
amount  of  costs  to  berecoTcred  in  actions  brought  in  the  Superior 
Courts,  plaintiA  under  the  Matute  of  Olouoester  would  in  all 
aetions  in  which  dama^  are  reooTcraUe,  be  entitied  to  tax  costs 
against  defendants.        

The  statute  28  Hen.  Ym  cap.  16,  and  4  Jac.  I  cap.  8,  gave 
costs  to  defendants  on  a  verdict  for  them  in  those  oases  where 
oosts  would  be  recoverable  against  them ;  if  the  verdict  had  been 
for  the  plaintilb.  There  can  be  no  doubt  if  the  plMntiff  had  origin- 
ally brought  this  action  in  the  Superior  Court,  and  the  defendant 
had  obtained  a  verdict  that  the  latter  would  have  been  allowed 
full  eosts  of  dd^ce  irifhout  a  certificate  of  the  judge  who  tried 
the  same. 

I  see  nothing  In  tha  fiMis  of  tiie  present  ease  to  Umit  the  rig^t 
defendant  would  have  had,  merely  because  he  has  dbtained  a 
judge's  order  to  bring  up  the  oase  to  the  Superior  Court  Most  of 
the  sututes  on  the  touljebt  are  to  deprive  a  plaintiff  of  coats,  they 
do  not  aeem  to  axtand  to  the  ease  of  thadellBndaal  Itisimibable 
thft  Lecilslatnre  thongfat  the  powur  given  ta  the  jndges  to  impose 
terns  on  ordering  a  oertiorari  to  take  the  aaoe  up  to  the  Supoior 
Conrt  would  suilieient^  protect  all  psartias. 

It  Is  urged  that  as  the  judge  did  not  impose  any  terms  as  to  the 
payment  of  costs,  therefore  the  deftadant  is  not  entitled  to  his 
costs  though  he  has  succeeded  in  his  case,  or  at  all  events  is  only 
entkled  to  Division  Conrt  costs,  he  having  taken  the  case  into  the 
Superior  Court 

m  plaintiff  who  Instttntad  the  action  in  tha  8i4>erior  Court,  is 
still  the  plaintiff  and  has  coutrol  of  his  Ownauit,  when  the  case 
is  !n  the  Superior  Court,  it  Is  disposed  of  thera  Hke  any  other 
adtion;  and  if  tbetennaof  theorderonw^ichthe  certiorari  issued, 
w«ra  not  satii(hctery  to  tiie  pontiff,  he  should  have  applied  to  the 
judge  who  made  the  ordilr,  to  amend  it  by  Imposing  terms  as  to 
Msts,  If  the  judge  has  power  to  do  this  after  ha^ng  made  tiie 
order,  or  to  the  frOl  Court  to  ^ftash  the  oertiorari  on  the  ground 
that  the  Ihtots  w%re  act  properly  brought  before  the  judga  who 
made  tho  ord^,  so  as  te  enable  kim  to  ^xeiciae  his  discretion  as 
to  imposing  proper  terms,  l\trker  v.  BriHoi  and  Bxet9r  Bailway, 
6  Sx.  184,  is  an  authority  on  this  point 

The  plaintiff  having  failed  to  do  this  and  liavlng  taken  his  case 
down  to  trial  without  aUy  speoillc  t^rms  being  Imposid,  cannot 
now,  I  think,  olaim  that  it  is  necessary  the  judge  who  granted  the 
order  should  have  directed  that  frtll  costs  should  be  allowed  de- 
feudant  if  he  succeeded.  The  oosts  are  not  allowed  by  virtue  of 
the  power  lo  impose  terms,  but  under  the  general  law  relative  to 
oosts.  The  judge  who  granted  the  order  decided  that  the  case 
ll^peared  to  him  to  be  a  fit  one  to  ba  tried  in  the  Superior  Court, 


otherwise  he  would  not  have  direeted  the  certiorari  to  issue.  If 
the  judge  who  tries  a  case  in  a  Superior  Court  where  a  verdict  is 
render^  for  a  plaintiff;  for  an  amount  within  the  jurisdiction  of 
an  Infsrior  Court  gives  a  similar  oartifloate ;  tkat  entities  a  plain- 
tiff  to  tax  AiU  costs. 

It  must  be  assumed,  I  think,  that  it  was  proper  for  the  defendant 
to  take  his  case  into  the  Superior  Court;  and,  having  suoceeded,  I 
can  see  no  reason  why  he  is  not  entitied  to  liis  frill  costs. 

The  only  question  on  which  I  have  any  doubt  is  as  to  the  oosts 
in  discharging  this  summons.  The  Clerk  of  the  defendant's  attor- 
ney, in  the  affldavit  he  has  made  in  reply  to  that  filed  on  behalf  of 
the  plaintiff,  has  thought  proper  to  introduce  some  statements 
charging  improper  conduct  on  the  part  of  the  plaintiff's  attorney, 
without  stating  what  the  acts  afu  which  he  considers  improper. 

These  statements  appear  to  me  nnnecessaiy  and  unwarranted, 
fnm  everything  that  appears  on  the  papers  filed,  and  would,  I  ap- 
prehend, be  struok  out  of  a  bill  of  Chaaceiy,  or  perhi^  in  aifida- 
vits  filed  there,  as  impertinent  Then,  should  the  judge  befora 
whom  the  matter  is  brought,  allow  the  defendant  the  oosts  of  pre- 
paring such  an  affidavit  sud  ought  he  not  to  mark  his  <tisapproval 
of  such  a  coarse  by  depriviag  the  defendant  of  his  costs  in  relation 
to  this  matter  alto^ther.  Perhaps,  if  the  oosts  of  that  affidavit  be 
disallowed,  that  wiU  be  sufficient 

It  may  as  well  be  observed  here,  that  there  seems  to  be  a  dis- 
position on  the  part  of  some  practitioners  to  introduce  extraneous 
matters  into  their  affidavits  on  application  in  Chambers.  It  is 
probable  such  idfidarits  will  not  be  allowed  in  the  coots  if  the  at- 
tention of  the  prodding  judge  is  drawn  to  the  subject ;  and  I  men- 
tion it  now  in  connection  with  the  matter  referred  to  in  this  aass, 
that  suoh  a  practice  may  not  be  resorted  to  in  the  future. 

On  the  whole,  I  think  this  summons  must  be  disoharged  with 
oosts ;  but  no  oosts  to  be  allowed  to  the  defendant  for  tiM  affida- 
vit filed  on  his  behalf. 

Summons  discharged  with  costs. 


*irfi 


BsaSK  V.  hkttJu 


if 


Om  RatooTOMrt  TilaityT«»,as  VtoM  Wtw  SO,  upgllii  t»  ai 

fhoQgb  not  a  prlaonar  at  th«  time  of  Um  trial,  Is  randand  by  his  bail  dviliig 
the  aame  Taeatloii. 
▲  deltodaBt  wlw  bas  Mrrsadeted  htsBSdriB  dtodfaAMoridi  bdl,  ( 
though  not  a  wtooaer  at  tiba  time  of  Iha  trial,  WiU  beoQH 
the  Plaintiff  cnaiy  hiai  In  eaBaoatfoa,  daiiBg  the  Smn 

July  11th,  1869. 

This  was  a  summons  dated  24fl&  June,  1869,  calling  on  the 
plaintiff  to  shew  cause  why  the  defendant  should  not  be  super- 
seded as  to  this  aetion,  the  plaintiff  not  havin|t  charted  tba  defend- 
ant in  execution,  in  due  time  after  tlie  trial  of  this  cause. 

It  appeared  ftom  the  affidavits  filed,  that  defendant  was  arrested 
on  a  writ  of  t7apui«  in  this  cause,  on  the  16th  November,  1868^ 
and  gave  ball  to  the  action.  That  the  declaration  was  filed  and 
served  16th  Fe%raavy,  1869,  nnd  the  oause  ttktm  down  to  trial  in 
April,  T869,  and  a  verdict  rendered  for  plaintiff  for  £60  damages, 
the  cause  being  a  country  cause.  That  defendant  waa  rendered 
by  his  hail  on  the  11th  of  May,  to  the  Sheriff  of  the  Conn^  of 
Hastings.  That  judgment  was  entered  on  the  first,  and  a  irrit  of 
eoptof  ad  9mUirfm€itndum  issued,  but  had  not  been  placed  in  the 
Sheriff's  hands  on  28rd  of  June,  the  day  defendant  made  his  affi- 
darit,  where  he  stated  he  was  a  prisoner  tn  Olose  custody. 

By  an  affidavit  made  by  defendant  on  ihe  29tii  of  June,  defend- 
ant stated  that  on  the  28rd  of  June,  he  was  in  close  dostody  on 
the  writ  of  copiiu  ad  rapcndmdtm  issued  tn  this  cau^.  !rhat  the 
door  of  the  gaol  was  forcibly  broken  (whilst  he  iras  in  an  adjoin- 
ing room)  for  the  purpose  of  assisting  one  Alexander  M.  Ross,  to 
escape.  That  he  leh  the  gaol  on  that  day,  and  sfaortfy  afterwards 
ascertaiaed  that  his  escape  wcfutd  compel  the  officers  to  pay  the 
amount  for  which  he  was  imprisoned,  whereupon  he  at  once  re- 
turned and  surrendered  himself  to  the  gaoler,  and  was  a  prisoner 
in  dose  custody  as  a  debtor,  having  Returned  Voluntary  rather 
then  subject  the  officers  of  the  Court  to  lose  on  his  account 

On  the  same  day,  a  notice  of  defendant's  recapture  and  being 
in  custody  and  detained  as  a 'prisoner,  on  the  capiat  issued  in  this 
cause,  was  served. 
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Fatlerion  oonteoded,  that  under  Rule  99  of  o«r  Courts,  defend- 
ant was  entitled  to  his  discharge,  for  by  that  role  the  plaintiff  is 
bound  **  to  caose  the  defendant  to  be  charged  in  execution,  within 
the  Term  next  after  the  trial  or  jodgment."  He  t^erred  to  Bower 
▼.  Baker^  2  Dowl  P.O.  606,  as  an  anthority  to  shew  that  defendant 
not  being  in  custody  at  the  time  of  the  trials  made  no  difference, 
thai  he  was,  in  fact,  surrendered  after  a  trial  in  a  yacation,  and 
being  in  custody  any  part  of  the  raoation  it  Would  relate  to  the 
preceding  Term,  and  being  in  custody  during  part  of  the  vaca- 
tion, he  must  be  considered  in  custody  during  the  whole  of  it  He 
also  referred  to  Biuter  t.  Baiily^  not  only  as  cpaiinning  Bower  t. 
Baker,  but  as  shewing  that  the  defendant  having  been  surrendered 
by  bis  bail,  sufficiently  implies  notice  of  the  render,  if  notice 
were  necessary.  He  also  referred  to  ^oulkee  ▼.  Bur$eBa^  2  M.  & 
W,  849,  in  farther  support  of  Bower  t.  Baker. 

On  the  other  side  reference  was  made  to  Tkem  ▼.  LedU,  8  A.  4 
£.  197,  u  shewing  that  Bower  t.  Baker  was  not  good  law,  and 
also  to  Oolbome  t.  Mall,  6  Dowl  P.C.  684.  It  was  urged,  that  the 
rule  only  applied  to  prisoners  imprisoned  at  the  time  the  rule  pro- 
fesses to  refer  to  them,  thus,  when  it  r^srs  to  trial,  it  means  a 
trial  wlien  defendant  is  in  custody,  as  also  to  jodgmeot  under  the 
same  ciroumstanoee.  That  there  is  nothing  to  shew  that  the  de- 
fendant oyer  gave  notice  of  render,  that  the  rules  of  Court  require 
that  to  be  done,  and  such  was  the  English  piaoticeat  the  time  our 
rules  of  Court  were  made.  That  in  the  case  referred  to,  reported 
an  M.  &  W.,  the  affidarit  ahewed  the  defendants  had  been  surrei^ 
dered  in  discharge  of  his  bail.  That  all  the  affidarits  shew  here, 
is,  that  defendant  was  surrendered  by  Us  baU.  That  the  affi- 
dayits  alao  shew,  that  at  the  time  the  summcBS  issued,  defendant 
had  escaped  from  gaol,  and  was  out  of  custody.  Reference  was 
made  to  9  Tidd's  Practice,  at  page  860,  as  shewing  the  practice 
and  rules  in  England,  which  should  goyexn  this  case. 

RiOHABDS,  J.~The  English  Rule  in  Q.  B.  of  Hil.  Tenn,  26  Qeo. 
in.,  amongst  other  tilings  provided,  "  In  case  of  a  surrender  in 
discharge  of  bail,  after  a  trial  had  or  final  judgment  obtained,  un- 
lesB  the  plaintiff  shall  cause  tiie  defendant  to  be  charged  in  execn- 
tian,  within  two  Terns  next  after  such  snrrsttder,  and  thte  notiee 
ihereqf,  cf  wliloh  two  Teims,  the  Tenn  whareoB  sndi  surrender  shall 
be  made  shall  be  taken  as  one.  «  *  »  The  priscmer  shaU  be 
disohacgedowt  of  custody  by  «^pcrMd^."  Apreyiouspartof  the 
same  rule  proyidee  ae  foUewa, «« And  in  all  cases  after  such  trial 
•hall  be  had  or  final  jad^aeiit  obteiaed  against  any  pfietnmr  m 
sMMr  of  the  Maiuhal  cr  in  any  otiier  gaol  or  prison,  unless  the 
plaintiff  ahaU  canie  tndi  peivon  to  be  cfetiaged  in  exeeutieD,  within 
two  Terms  next  after  such  trial  shall  be  had  or  final  judgment 
obtained,  of  whi^  two  Teema  the  Tenn  on  which  aaek  trial  shall 
be  had  or  final  judgment  obtained,  shaU  be  taken  as  one.  *  « 
*    The  prisoner  ahali  be  disofaazged  out  of  cnsto4y  l^  mtper^ 
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The  English  Rule  of  Hilary  Term,  2  Wailam  IT.,  is  asfollowB: 
<'  the  plaintiff  shall  proceed  to  trial  or  final  judgment  agamet  a 
primmer,  within  three  Terma,  indusiye,  after  dedairation,  and  shall 
cause  the  defendant  to  be  chaiged  in  the  execution,  within  two 
Terms,  inclusiye,  after  such  trial  or  judgment,  of  which  the  Term 
in  or  after  which  the  trial  was  had,  ahall  be  reckoned  one.  Our 
rule  of  Hil.  Term,  18  Yie.,  Ko.  81,  is  precisely  like  this,  except 
there  is  added  to  It  the  further  words,  *'  And  when  judgment  shall 
be  entered  up  in  yacation,  then  the  plaintiff  shall  oause  the  de- 
fendant to  be  charged  in  execution,  before  the  end  of  the  socsead- 
ing  Term." 

Our  rule  of  Trin.  Term,  20  Vie.,  No.  99,  is  as  follows,  ««The 
plaintiff  shaU  prooead  to  trial  or  final  judgment  agamei  aprieetier, 
in  the  Term  next  after  the  issne  is  j<Hned,  or  at  the  sittings  or 
Assises  next  aftar  such  Term,  unlees  the  Court  or  a  Judge  shall 
otherwise  order,  and  riiall  eanse  the  defendant  to  be  charged  in 
axecutien,  within  the  Term  next  after  such  trial  or  judgment." 
The  rule  is  a  transcript  of  the  English  Rale,  No.  124  of  Hilary 
Term,  1858. 

The  first  question  to  be  decided  is,  whether  our  rule  of  20  Vic., 
applies  to  the  defendant's  case,  be  not  having  been  a  prisoner  at 
the  time  of  the  trial,  and  if  he  is  to  be  viewed  as  a  prisoner  at  the 
the  time  of  the  judgment  only,  then  the  Teim  next  alter  such 
judgment  has  not  pMsed,  and  defendant  consaqnantiy  is  not  super* 


Bower  v.  Baker,  reported  in  1  A.  &  E.  860,  &  2  Dowl  Practice 
Cases  608,  decided  under  the  English  Rule  of  HIL  Term,  2  Wm. 
IV.,  86,  is  to  the  effect,  that  if  a  trial  take  place  in  vacation^ 
and  the  defendant  surrenders  after  it  and  before  the  following 
Term,  he  ought  to  be  charged  in  execution.  In  that  Term.  It  Was 
argued  in  that  case,  that  the  rule  did  not  apply,  as  defendant  was 
not  a  prisoner  at  the  time  the  trial  took  place.  Tbe  rule  of  HIL 
Term,  26  Geo.  III.,  was  also  referred  to.  Lord  Denman  in  giving 
judgment  says,  **  It  is  true  there  may  be  some  doubt  on  the  con- 
struction of  this  rule,  as  to  whether  it  applies  to  the  case  of  a 
prisoner  actually  in  custody  at  the  time  of  the  trial,  or  to  one  who 
surrenders  afterwards  during  vacation.  But  as  the  application 
concerns  the  liberty  of  the  subject,  we  think  it  bettw  to  hold,  the 
defendaut  ought  to  have  been  cbaiged  in  Eaater  Term,  (the  Term 
following  the  vacation  in  which  he  was  rendered)  and,  therefore, 
not  having  been  so  oharged,  he  is  now  supersedable."  The  flMta 
are  more  diatinctiy  set  forth  in  the  report  of  the  case  in  A.  ft  B., 
from  which  it  appears,  that  althouf^  tiie  case  was  tried  in  Hilaiy 
vacation  on  the  26th  March,  and  defendant  surrendered  !n  the 
same  yacation  on  the  29th  March,  yet  the  judgment  was  of  Hilary 
Term,  and,  therefiire,  defendant  was,  under  £is  rule^  entitied  to 
be  charged  in  Easter  Term,  being  the  secend  Term,  inclurive,  after 
the  judgment. 

Foulkee  v.  Bwrgeee,  2  M.  &  W.  861,  reeognlseB  Bweer  v.  Bak^y 
and  Baxter  v.  Baily,  8  BL  4  W.  416,  affirms  it  But  Baron  Paric 
in  the  latter  cases  says,  **  the  first  point  (that  is  defendant  being 
on  bail  at  the  time  of  the  verdlot,  and  therefere  not  a  prisoner) 
does  not  depend  solely  on  the  rule  of  Hilary  Tenn,  2  Wm.  IV.,  but 
also  on  the  rule  of  this  Court,  26  ft  27  Oeo.  XL  f  He  ihea  read 
the  rule  similar  to  that  in  Q.  B.  of  Hilary  Term,  26  Oeo.  m.,  as 
to  charging  the  defendant  in  execution,  within  two  Terms  after 
suxrender,  and  due  notice  tiiereof,  which  I  havo  quoted  above, 
and  then  proceeds,)  The  question,  then,  is  iriielher  a  sufvender  is 
yacation  baa  cr  has  not  fer  this  purpose,  a  Mference  to  the  pro- 
ceeding Tenn,  andtheoaaeof  ito«90ry.  Baibtr  derides  that  it  baa.'* 

InrAomy.  2;cilM,8  A.  ftB.  196,  it  was  contended  in  argomot; 
that  a  sunrewler  in  vacation  did  not  relate  back  to  the  preceedinff 
Tom,  under  the  rule  of  B.  R.  of  Hilary  Tern,  26  Oeo.  m.,  and 
Smik  V.  Jeffytf  6  T.  R.  776,  waa  refined  to  as  aathori^  on 
that  pofait^  Mr.  Justice  Pattieson  remarked,  ^*  That  applied  to  tho 
ease  when  the  trial  waa  in  tko  vacation  in  wbick  the  tender  took 
plaoe." 

Tho  render  waa  not  allowed'to  rolato  bade  to  a  Term  preoaod* 
ing  the  trial. 

In  ghing  judgment  LmxanaKa,  J.,  obaarvoB,  **Tho  judgment 
waa  rigned  a  year  befc«o  the  render.  Then  has  the  prisoner  been 
in  custody  for  two  Terms?  That  depends  upon  the  questloB 
whether  the  render  rdatea  back  to  tho  Term  preoeding  the  vaca« 
tion  in  which  it  was  made.  By  tho  practice,  it  does  so  relate  when 
tkefmi^memt  ie  of  an  emdier  firm.  We  cannot  extend  the  rule  as 
to  dating  jugdments  from  the  day  on  which  they  are  signed  to  tho 
render." 

I  may  hero  remark,  that  Mr.  Justice  littledalo,  had  occarioa  to 
oonmder  the  doctrine  of  relation  to  the  time  of  entering  judgments, 
in  tho  Praotiee  Court  in  Colbome  v.  Mall,  6  Dowl  684,  dodded 
previous  to  f%orm  v.  Leelie. 

Mr.  Justice  Pattieson  in  giving  tiio  Judgment  in  Thorn  v.  Lealie 
observes,  tiie  rule  as  to  the  relation  of  the  render  Is  decisive,  unless 
the  new  rules  have  made  any  alteration.  *  «  *  Smith  v.  Jef- 
ferye  shews  merely,  that  if  tiie  trial  be  in  yacation,  and  thO  render 
afterwards  in  the  same  vacation,  the  Plaintiff  has  the  two  following 
Terme.  It  does  not  apply  here.  There  is  indeed  a  case  of  Bower 
v.  Baker,  in  which  it  was  held,  that  In  the  case  of  a  surrender 
after  trial,  both  being  in  the  same  vacation,  the  plaintiff  had  only 
one  Term.  I  cannot  accede  to  that  decision,  except  upon  the 
ground  that  the  judgment  there,  fttmi  what  oause  does  not  appear, 
waa  entered  up  as  of  the  Tenn  preceding  the  trial,  so  that,  per* 
haps,  by  the  same  fiction,  the  verdiot  also  may  be  considered  as 
having  taken  place  in  that  Term." 

Baxter  v.  Baily  seems  to  me  to  decide  in  dfeet,  that  Bower  y. 
Baker  can  only  be  supported  on  the  ground  that  the  defendant 
waTsurrendered  In  discharge  of  his  bail,  and  that  under  the  old 
rule  of  Hilary  Tenn,  26  Qeo.  III.,  it  was  nocoosaiy  to  charge  him 
two  Terms,  induaivoi  after  the  sumnder  andnotio$  tkmtef* 
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If  the  English  rale  of  HiL  Term,  2  Wm.  IV. ,  did  not  apply  to  a  pri- 
soner who  hmd  been  rendered  bj  his  bail,  then  I  do  not  think  oar 
rale  of  20  Vio.  No.  99  can,  and  this  ease  is  therefore  nnproyided  for. 

If  I  am  right  on  this  point,  then  rnle  Noi  168  of  20  Vic,  comes 
to  oar  aid :  it  declares  that  in  all  oases  unprovided  for  by  statute 
or  role  of  Court,  the  practice  as  it  existed  in  our  Courts  before  the 
passing  of  the  Ct>mmon  Law  Pfuceedure  Act  of  1866,  shall  be  fol- 
lowed. 

By  the  rules  of  Q  B.  U.  Ci,  Michaelmas  Tenn,  4  Geo.  IV.,  No. 
1,  it  is  provided)  that  in  future  the  practice  of  this  Court,  *  * 
is  to  be  governed,  when  not  otherwise  proTided  for,  by  the  esta- 
blished practice  of  the  Court  of  Queen's  Bench  in  Bngland. 

In  this  view  of  the  case,  without  deciding  whether  Bower  t. 
Baktr^  is  to  be  followed,  or  whether  Th&m  t.  LuUb^  is  to  be  re- 
garded as  the  more  correct  view  of  the  law^  (which  last  case  seems 
to  be  adopted  in  Chitty*s  Arahbold,  8  Edition,  page  1068).  It 
seems  to  me,  defendant  fails  as  he  does  not  shew  that  due  notice 
of  his  surrender  in  discharge  of  his  bail,  was  given  before  the 
end  of  last  Term,  as  required  by  the  rule  of  Oeo.  III.  It  is  not 
necessary  to  say  much  as  to  the  necessity  of  notice  of  the  render 
of  a  defendant  being  given,  before  a  plaintiir  can  be  considered  as 
called  upon  to  charge  him  in  execution. 

By  our  law,  a  defendant  may  be  surrendered  in  discharge  of  his 
bail,  iu  any  county  of  Upper  Canada.  If  his  being  so  rendered 
makes  it  necessaiy  for  a  plaintiff  to  charge  him  in  custody,  within 
two  Terms,  it  seems  to  me,  only  reasonable  that  he  should  have 
notice  of  the  render,  and  the  rule  requires  it 

But  the  defendant  contends,  that  Baxter  ▼.  Baily^  is  an  author- 
ity in  his  favour,  to  shew  that  on  an  affidavit  similar  to  the  one 
filed  in  tlus  case,  the  Court  held,  it  sufficiently  shewed  defendant 
had  notice  of  render. 

The  Imperial  But  10  Oeo.  IT.,  &  1  Wm.  IV.,  cap.  70  see.  21, 
points  out  the  mode  in  which  a  render  shall  be  effected,  and  giving 
notice  in  writing  to  the  plaintiff's  Attorney,  is  a  part  of  the  pro- 
ceeding, on  the  completion  of  which,  the  bail  shall  thmnpon  be 
wholly  exonerated  from  liability  as  such.  The  affidavit  in  Baxter 
V.  BaOsf^  was  made  by  the  plaintiff,  and  he  states,  that  the  defend- 
ant on  the  day  therein  mentioned,  was  rendered  tn  dMiorft  of  bxiL 
This,  of  course,  mi|^t  imply  that  the  defendant  had  given  him  no- 
tice of  such  Bunrender,  and  after  making  such  affidavit,  he  could  not 
deny  having  redeved  notice,  and  the  Court  held,  that  it  suffici- 
ently shewed  plaintiff  had  recived  the  notice  required  to  be  given. 

In  this  case,  however,  the  only  affidavit  in  relation  to  the  render, 
is  made  by  the  defendant  himself,  and  his  words  are,  «  That  I 
was  rendered  by  my  bMl  in  this  cause,  to  the  Sheriff  of  the  County 
of  Hastings,  on  the  eleventh  day  of  May  last."  Iliis  certaittly  does 
not  necessarily  imply  that  notice  of  the  surrender  was  then  given, 
I  think  the  notice  material,  and  if  it  was  given,  defmdant  ought 
to  shew  it. 

On  the  whole,  I  think  the  application  fails,  but  as  it  seems  to 
have  the  authority  of  Bower  v.  Baker,  and  some  other  oases,  to  a 
certain  extent  in  its  favour,  and  is  an  application  by  the  prisoner  to 
obtain  his  liberty,  the  summons  will  be  discharged  without  costs. 

If  the  notice  of  render  was  given  in  due  time^  and  defendant  is 
advised,  after  carefully  oomridering  the  cases  refeired  to  on  the 
subject,  to  apply  again,  on  shewing  the  time  the  notice  was  given, 
he  can  do  so.  The  doctrine  is  oleariy  estiblished,  if  a  prisoner  is 
once  supersedable  he  is  always  so,  and  it  is  equally  clear,  I  have 
no  doubt,  that  a  prisoner  may  renew  his  ^iplications  from  time  to 
time,  for  his  discharge  lh>m  imprisonmenti  particularly  if  he 
brings  forward  any  new  matter. 

Summons  discharged  without  costs. 


Kits  y.  Muspht. 


JwdgwtmU  fty  d^/hwf^ Jtxefal  indietmttd    DmiaraKm  emd  waCtot  to pUtA 

Id  caatu  wlier*  the  writ  might  fanTe  been  sfwetallj  endorMd  under  thsSlJt  ■toCloa 
a  L.  P.  Act  18M, bat  wm  not  Um  dwUmtlon  •honld te  fllad  with anoNotfe 
ftead  endofMd  and  the  JodgnMot  br  defltnlt  ther«oa  thoold  btt  bj  oil  dML 
And  the  oatiAl  Judgment  bj  d«&nU  fbr  mm  appenninM  to  a  q^edaUy  midoned 
writ  signed  undor  raoh  drenaMtanoM  Is  trregolar. 

July  1st,  1859. 

This  was  an  application  either  to  set  aside  the  serrice  of  the 

writ  of  summons  and  declarations  alleged  to  have  been  served  in 

this  cause,  together  with  the  Judgments  by  default  for  non  ap- 


pearance, and  the  writs  of  fieri  faeiae  issued  thereon  and  all  pro- 
ceedings under  the  said  writs  on  the  groundp, 

Ist  That  the  writs  had  never  been  served. 

2od.  That  the  declaration  and  notice  to  plead  had  not  been  served. 

8rd.  That  the  plaintiff  was  not  entided  to  sign  judgments  for 
non  appearance  after  filing  declarations. 

Or  to  revise  the  taxation  of  costs  on  entering  Judgment  in  these 
esses  on  the  ground  that  the  plaintiff  was  not  entided  to  the  cesto 
of  the  declaration  filed  in  this  cause,  the  actions  having  been 
brought  for  liquidated  demands. 

The  evidence  as  to  the  service  of  the  writs  of  summons  and  de- 
clarations was  very  conflicting. 

The  particulars  of  these  cases  sufficientiy  appear  in  the  judgment. 

BiOHAmns,  J. — The  judgment  rolls  filed  in  these  causes  are  in 
the  form  of  judgments  for  non-appearance  to  a  specially  endorsed 
writ,  the  writs  were  not  specially  endorsed. 

The  defect  in  that  respect  was  intended  to  be  supplied  by  filing 
a  declaration  under  the  61st  section  of  the  Common  Law  Procedure 
Act  of  1866  (similar  to  the  28th  section  of  the  Bnglish  sUtute  of 
1862  j  This  declaration  was  not  endorsed  with  a  notice  to  plead 
in  ei|^t  days  as  is  required  by  the  statute,  there  was  however,  a 
notice  to  plead  served  on  the  defendant  more  than  eigl^t  days  be- 
fore the  signing  of  judgment. 

The  judcment  signed  after  the  filing  and  serving  of  a  deelara- 
tion  should  be  by  sit<  dieU,  such  judgment  when  for  a  debt  or  liqui- 
dated demand  in  money  is  final  under  98rd  section  of  the  English 
C.  L.  P.  Act  and  the  142nd  of  our  own,  where  the  damages  are 
substantially  a  matter  of  calculation,  it  may  be  referred  to  the 
master  under  the  94th  section  of  the  Bnglish  Act  and  148  of  our 
own  statute. 

After  the  declarations  were  filed  and  served  they  should  have 
been  copied  on  the  rolls  and  judgment  entered  by  defhult.  This 
has  not  been  done,  and  the  judgment  rolls  are  neariy  in  the  ftmn 
of  a  judgment  on  a  specially  endorsed  writ,  which  the  plaintiff 
was  not  entided  to  entar  as  such  writa  were  not  served. 

In  Chitt/s  FcKias,  7th  edition,  at  page  fiO,  it  is  stated,  refenfng  to 
the  28th  seetion  of  the  Encash  Act  (and  to  the  61sl  seetion  of  our 
own,)  •*  a  declaration  is  in  this  case  filed  against  defendant  with 
a  notice  to  plead  in  eight  days ;  and  the  judgment  will  be  signed 
hy  default  for  want  of  a  plea,  if  he  doee  not  plead  aeeordin^y.** 
He  then  refers  to  the  form  of  the  judgment,  peet  tadez  "Judgment 
by  default,'*  under  that  head,  at  page  496,  n  fonn  is  given  to 
judgment  by  mil  dieit  in  an  action  for  a  debt  or  a  liquidatsd  de- 
mand in  money.  The  fionn  directo  that  the  deebration  diould  be 
copied  and  then  to  proceed  on  a  new  line. 

«  And  the  defendant  in  his  proper  persen  says  notiung  in  bar 
or  preclusion  of  the  said  action  of  the  plaintiff  whereby  the  plain- 
tiff remans  therein,  undefended  against  the  defisndant. 

Therefor  it  is  considered  that  the  plaintiff  do  recover  againet 

the  defendant  the  said  £ and  £ fbr  costs  of  suit  which 

said  money  in  the  whole  amount  to  — ^" 

The  forms  then  shew  Judgment  on  an  assessment  under  a  writ 
of  inquiry,  also  when  ascertained  by  the  master. 

In  a  note  at  the  same  page  it  is  stated  that  by  the  English  C. 
L.  P.  Act  of  1862,  at  section  90,  in  actions  where  the  pl^ntiff 
seeks  to  recover  a  debt  or  liquidated  demand  in  money,  judgment 
by  default  shall  be  final.  Judgment  by  default  is  final  in  those 
cases  in  which  the  writ  may  Im  specially  endorsed  under  the  26th 
section  of  the  C.  L.  P.  Act  of  1862. 

Judgment  by  defiiult  is  interlocutory  when  the  action  is  for  the 
recovery  of  unliquidated  damages.  In  that  case  damages  must 
be  assessed  by  a  writ  of  inquiry  or  by  one  of  the  masters  under 
the  98rd  section  of  the  C.  L.  P.  Act 

At  page  69  in  referring  to  section  28  of  the  English  G.  L.  P. 
Act,  it  is  lud  down,  *<  in  this  case,  and  when  the  writ  is  not 
spemally  endorsed  it  will  be  seen  that  the  statute  requires  that  a 
declaration  shall  be  filed  and  judgment  cannot  be  signed  unless 
defendant  makes  default  in  pleading  within  the  limited  time,  vis: 
eight  days  ftom  the  filing  of  the  declaration.  It  does  not  require 
that  there  should  be  any  notice  of  the  filing  and  such  notice  is 
not  requisite  unless  the  plaintiff  Is  proceeding  under  a  judge's 
order  expressly  ordering  it  The  judgment  would  be*a  judgment 
by  defkult  for  want  of  a  plea.  It  will  also  be  seen  that  the  judg- 
ment will  be  final  if  the  declaration  is  for  a  debt  or  liquidated  de- 
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Diftod  which  might  have  been  epeciallj  endorsed  under  the  25th 
section,  and  the  amount  olnimed  is  endorsed  on  the  writ  as  re* 
quired  by  see.  8,  and  that  ezeoution  may  be  issued  for  the  amount 
really  due." 

I  have  not  felt  myself  warranted  in  setting  aside  theserrice  of 
the  writs,  declarations,  &c.,  on  the  grounds  suggested  on  which 
there  are  conflicting  affidavits. 

The  order  will  go  to  set  aside  the  judgments  in  both  cases  for 
irregularity,  and  the  executions  issued  thereon,  and  all  proceedings 
taken  thereon,  and  on  the  defendants  undertaking  to  bring  no 
action  tlie  order  will  go  to  set  a»ide  tne  Judgments  and  subsequent 
proceedings  with  costs.     Order  accordingly. 

-II      I  "  -■  ■■■■      ■      ■       ■     — .   .  .  ■  ■  I    ■   ^-^ 

COMMON  PLEAS. 


Reported  byE.C.  Johes,  Ilsq.,  Barritler^tt^Law. 
Grani)  Trunk  Railway  Coxpamt  «.  Less. 

ChaUd  Mori0ag9t^-^RmaoaL 

Cliattal  morlgagw  filed  ander  12  Tic.  c.  74,  do  not  require  reflUng  uiul«r 

ao  Tic.  c.  80. 

Interpleader  issue,  to  try  whether  certain  locomotiTC  engines 
and  railway  cars,  seised  by  the  sheriff  of  Leeds  and  Grenville  on 
a  writ  of  fi.  fa.  issued  at  the  suit  of  the  defendant  againi^  the 
goods  of  the  Ottawa  and  Preacott  Railway  Company,  were  at  .'he 
time  of  the  delirery  of  that  writ  to  the  sheriff  the  property  of  fie 
plaintiffs  as  against  the  defendant.  The  trial  took  place  at  Brock- 
Tille,  in  April  last,  before  McLean,  J.  The  plaintiffs  put  in  and 
proTod  an  indenture,  dated  26th  July,  1S55,  made  between  the 
Ottawa  and  Prescott  Railway  Company  of  the  first  part,  and  the 
Commercial  Bank  of  the  second  part ;  reciting  that  the  Commercial 
Bank  held  certain  bills  of  exchange  and  promissory  notes  (set 
forth),  made  by  or  for  the  benefit  of  the  Ottawa  and  Prescott 
Railway  Company ;  and  that  the  said  Ottawa  and  Prescott  Railway 
Company  were  indebted  to  the  Commercial  Bank  in  a  further  sum 
of  money  paid,  amounting  in  the  whole  io  £29,578  178.  lOd.; 
whereby  it  was  witnessed  that  in  consideration  of  such  debt,  and 
of  58.  Id.,  the  Ottawa  and  Presoott  Bidlway  Company  did  grant, 
bargain,  sell,  assign,  &o.,  to  the  Commercial  Bank  and  their 
assigns,  the  personal  property  specified  in  schedule  A,  to  the  said 
indenture  annexed,  on  conditioa  that  the  oonreyance  should  be 
Toid  on  payment  of  the  said  sum  and  intereai  in  one  year»  with 
usual  ooTcnanta  and  a  power  of  sale.  All  the  «hattela  aboTO 
menUoned  were  speoified  in  schedule  A.  This  was  filed  on  the  1st 
August,  1856,  in  the  offioe  of  the  clerk  of  the  county  of  Leeds  and 
Grenyille,  together  with  affidavits  of  execution,  and  of  bona  fid^t, 
in  the  usual  form.  On  the  0th  July,  1866,  it  was  refiled,  with  a 
statement  showing  the  amonnt  then  due  on  the  mortgage  to  be 
£26,756  Is.  7d. ;  and  It  was  refiled  on  the  7th  July,  1867,  with  a 
statement  showing  the  amount  then  due  on  the  mortgage  to  be 
£26,897  lis.  8d.  There  was  no  renewal  or  refiling  after  this. 
On  the  26th  March,  1868,  the  Commercial  Bank  assigned  the 
mortgage,  &o.,  to  the  plaintiff,  for  a  oonsideraUon  of  £27,980  78. 
9d.,  which  was  paid,  and  the  bills  and  other  securities  held  by  the 
Commercial  Bank  against  the  Ottawa  and  Prescott  Railway  Com- 
pany were  given  up  to  the  latter,  when  the  consideration  money 
waa  paid  to  the  Bank  by  the  plaintiffs.  This  assignment  was  made" 
with  the  concurrence  of  the  president  of  the  Ottawa  and  Prescott 
Railway  Company.  The  money  paid  by  the  plaintiffs  to  the  Com- 
mercial Bank  was  raised  by  the  sale  of  preferential  bonds,  issued 
under  the  19  &  20  Vic.  cap.  8.  The  president  of  the  Ottawa  and 
Preaeott  Railway  Compaayron  the  27th  March,  1868,  left  with  the 
deputy  reoeiTer-general  a  letter  as  follows:  << Please  pay  to  the 
Commercial  Bank  of  Canada,  as  order,  the  sum  of  £27,980  7s.  9d. 
currency,  ex  Grand  Trunk  Relief  Acts  of  1856  and  1867,  on 
account  of  tiie  Ottawa  and  Preacott  Railway  Company,  with 
interest  from  the  11th  instant;''  dated  27th  March,  1868,  and 
signed  by  the  preeideat  of  the  Ottawa  and  Prescott  Railway  Com- 
pany ;  which  letter,  howeyer,  was  neyer  acted  upon. 

On  these  facts  a  yerdict  was  taken  for  t^e  plaintiffs,  with  leaye 
to  the  defendant  to  moye  the  court,  on  any  objections  which  he  can 
urge  in  term ;  the  court  to  haye  authority  to  act  upon  the  eyidence 
and  to  draw  any  inference,  in  the  same  manner  as  a  jury  could  do. 

In  Easter  term^  Patter wn,  C.  S.,  obtained  a  rule  nin  accordingly, 
on  the  following  grounds :  first,  that  the  oonyeyanoe  under  which 


the  plaintiffs  claim  is  yoid  as  against  the  defendant,  for  want  rf 
compliance  with  the  provisions  of  the  Chattel  Mortgage  Registry 
Acts,  the  property  having  remained  in  the  possession  of  the  mort- 
gagors ;  secondly,  that  the  plaintiffs  cannot  legally  hold  or  own 
the  property  in  question  under  the  conveyance,  or  in  the  manner 
shown  by  the  evidence;  and,  thirdly,  that  the  mortgage  was  paid 
and  discharged  by  payment  to  the  Commercial  Bank  of  £27,980 
7s.  9d.  of  tho  money  raised  under  the  provisions  of  the  19  &  20 
Vic.  cap.  8,  and  20  Vic.  cap.  11 ;  and  that  immediately  after  that 
payment,  the  property  revested  in  the  Ottawa  and  Prescott  Rail- 
way Company,  and  so  remained  vested,  and  was  liable  to  seizure. 

Bell  (of  Belleville)  showed  cause.  He  contended  that,  as  to  the 
second  objection,  there  was  no  reason  why  the  Grand  Trunk  Rail- 
way Company  might  not  become  owners  or  mortgagees  of  chattel 
property ;  and  as  to  the  third,  that  although  the  authority  given 
to  the  Grand  Trunk  Railway  Company  to  raise  money  by  prefeir- 
ential  bonds  under  the  statute  was  coupled  with  a  direction  as  to 
the  uses  to  which  that  money  should  be  applied,  yet  the  money 
was  their  own,  and  they  complied  with  the  condition  of  assisting 
the  Ottawa  and  Prescott  Railway  Company  by  advancing  this  sum 
to  satisfy  the  Commercial  Bank,  and  had  a  right  to  secure  the 
repayment  As  to  the  first  oljection,  he  argued  tliat  the  statute 
20  Vic,  ftrom  its  very  language,  could  not  apply  to  chattel  mort- 
gages executed  before  it  was  passed ;  that  there  could  be  no  refil- 
ing, therefore,  of  this  mortgage  under  tiiis  statute,  and  that  the 
former  statutes  were  repealed. 

WiUon,  Q.  C.,  contra,  abandoned  the  second  oljection.  He 
argued  that  the  statute  showed  that  the  legislature  contemplated 
a  gift,  and  not  a  loan,  to  the  Ottawa  and  Prescott  Railway  Com- 
pany; and  the  letter  or  draft  of  the  29th  March,  1858,  showed 
that  the  latter  company  so  understood  the  arrangement ;  and  if 
so,  the  assignment  of  the  security  given  to  the  Commercial  Bank 
was  void  as  against  a  creditor,  being  without  consideration.  He 
relied  principally  on  the  last  objection,  insisting  on  the  necessity 
of  refiling  the  mortgage  in  order  to  maintain  its  efficacy.  The  year 
subsequent  to  the  last  filing  expired  in  the  month  of  July,  1858, 
and  from  that  time  it  became  yoid  as  against  creditors,  inasmuch 
as  the  Ottawa  and  Prescott  Railway  Company  remained  in  posses- 
sion. He  insisted  also  that  the  assignment  should  have  been  filed 
in  like  manner.    He  referred  to  Kiitoek  t.  Jarvii^  6  U.C.C.P.  898. 

BaAPBB,  C.  J.,  deliyered  the  judgment  of  the  oonrL 

The  firat  olgection  taken  is  the  most  important  Under  12  Yio. 
cap.  74,  it  is  by  aec.  1  enacted,  that  eyeiy  mortgage  of  goods  and 
chattels  which  shall  not  be  aoeompanied  by  an  immediate  delivery, 
and  be  followed  by  an  actual  and  continued  change  of  possession 
of  the  things  mortgaged,  shall  be  absolutely  void  as  against  the 
creditors  of  the  mortgagor,  and  as  against  subsequent  purchasers 
and^mortgagees  in  good  faith,  unless  filed  in  the  manner  directed ; 
and  by  sec.  8,  every  mortgage  filed  in  pursuance  of  the  act  shall 
cease  to  be  yalid  aa  against  creditors,  &c.,  after  the  expiration  of 
one  year  from  the  filing  thereof,  unless,  within  thirty  days  next 
preceding  the  expiration  of  the  eaid  term  of  one  year,  a  true  copy 
of  such  mortgage,  together  with  a  statement  exhibiting  the  interest 
of  the  mortp^^e  in  the  property  thereby  claimed,  be  again  filed. 
This  latter  enactment  has  been  construed  to  require  a  refiling  from 
year  to  year,  in  order  to  keep  the  mortgage  alive. 

The  mortipige  in  question  was  executed  on  the  26th  July,  1855. 
It  was  filed,  in  complianoe  with  the  foregoing  statute,  on  the  1st 
August,  1866,  and  waa  duly  filed  on  the  9th  July,  1856,  and 
another  on  the  7th  July,  1867  ;^80  that  the  provisions  of  the  12 
Vic  were  complied  wiUi. 

On  the  27th  May,  1867,  the  20  Vic  cap.  8,  waa  passed,  the  Hth 
section  of  which  repealed  the  12  Vic  cap.  74,  with  this  saying, 
that  all  mortgagee  registered  under  the  provisions  of  that  act  shall 
be  held  and  taken  to  be  as  Talid  and  binding  as  if  the  said  act  had 
not  been  thereby  repealed. 

It  is,  I  think,  impossible  to  hold  that  this  expression  can  be 
construed  aa  keeping  alive  the  provisions  of  the  repealed  act,  as  to 
refiling  mortgages  which  had  been  executed  and  filed  while  it  was 
in  force.  The  saving  clause  is  to  keep  mortgages  registered,  yalid 
and  binding,  which  is  widely  different  fh>m  declaring  that  they 
shall  cease  to  be  yalid — unless  refiling  shall  be  continued — under 
the  8rd  section  of  the  repealed  statute. 

We  must  therefore  lock  to  the  provisions  of  the  new  enactment, 
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and,  80  far  at  leaat  as  refiling  chattel  mortgages  or  bills  of  sale  of 
chattels,  they  appear  to  me  to  be  wholly  prospeotiTO.  The  8th 
section  is  in  its  express  terms  confined  to  everj  mortgage  (or  oopT 
thereof)  **  filed  in  parsaance  of  lAit  aet^**  and  it  declares  such 
mortgage  shall  cease  to  be  valid  iinless  there  be  a  xvfiUng  in 
manner  prescribed. 

There  is  a  broad  generalitj  in  this  langoage  ot  the  first  section, 
which  may  be  and  possibly  was  intended  to  cofer  all  chattel  mort- 
gages executed  before  the  passing  of  that  statute,  which  had  not 
been  filed  ander  the  proTisions  of  the  former  act  Bat  granting 
that  snch  mortgages  mast,  in  order  to  their  Talidlty.  be  filed  in 
compliance  with  this  last  enactment,  this  case  will  not  come  within 
it,  for  the  mortgage  in  qnestion  was  filed  under  the  12  Vic. 

The  result,  then,  is  that  the  last  act  wholly  repeals  the  12  Yic. 
cap.  74,  and  makes  no  proTision  for  refiling  mortgages  already 
filed  in  accordance  with  its  proTisions.  Their  Talidity  mast  for  the 
fyitore  depend  on  the  rules  and  principles  of  the  common  law,  and 
the  mortgage  in  question  is  only  impeached  on  the  ground  of  the 
necessity  of  refiling. 

The  second  objection  calls  for  no  remark :  It  was  properly  treated 
by  Mr.  Wilson  as  without  the  support  of  any  authoritr. 

Nor  can  I  say  that  I  hare  any  doubt  as  to  the  third.  It  would 
have  been  a  misappropriation  of  the  fonds  raised  by  the  issue  and 
sale  of  these  preferential  bonds,  and  a  tnnA  upon  the  lien  of  the 
proTince,  if  the  Qrand  Trunk  Railway  Compauy  had,  without  the 
sanction  of  the  legislature,  loaned  or  giTcn  any  part  of  such  fands 
to  ud  other  railway  companies  in  the  construction  of  their  lines. 
It  was  necessary,  therefore,  that  they  should  hare  authority  to 
employ  a  part  of  their  funds  for  such  purposes,  and  the  legislature 
seem  to  have  employed  language  capable  of  a  construction  stronger 
than  that  of  a  mere  permission  so  to  appropriate  £100,000.  But 
when,  in  an  act  passed,  as  the  titie  expresses  it,  *<  to  grant  addi- 
tional aid,'*  or,  as  it  is  set  forth  in  the  preamble,  «<  to  grant  fhcili- 
ties  in  aid"  of  the  Grand  Trunk  Railway,  «*  for  oljieots  and  under 
conditions  hereinafter  mentioned,"  the  aid  is  only  that  of  onabling 
them  to  borrow  money  on  their  own  bonds,  which  bonds  ar«  to  be 
preferred,  in  order  of  payment,  to  the  claim  of  Uie  prorince.  It  is, 
I  think,  too  much  to  contend  that  the  words  **  to  enable  the  com- 
pany to  assist  the  Prescott  railway  as  a  subsidiary  line,'*  necessa- 
rily means  to  giw  and  not  to  loan  money  to  tiie  latter  company. 
If  it  be  atti  to  the  one  compaay  to  enable  them  to  borrow,  it  must, 
I  think,  be  oMtkiamio^  to  the  other  to  give  them  a  ri^t  to  call  upon 
the  Qrand  Trunk  company  to  lead.  In  uy  opinion,  nMther  of  the 
objecticns  is  sustainable,  and  the  rule  must  be  dlaoharged. 


CHAMBERS. 

GomCBRCIAL  PUUCASXXT  BviLDIHQ   SOCIBTT.   T.   RoWXLL  AXD 

BoXAXli. 


A  noaee  oTdBtm  UBd»r  the  tiUtute  may  at  tb«  MraM  tliat  4mif  th*  tlttoof  Hm 
pUiatiff*  aad  ahaw  la  wkat  rMpaet  It  la  dalbettfa. 

This  was  an  action  of  ^ectment  and  the  plaintiirs  by  this  ap- 
plication, called  upon  the  defendants  to  shew  cause  why  the  ap- 
pearance and  notice  of  claim  filed  in  this  cause,  should  not  be  set 
aside  with  costs  on  the  following  grounds : 

Ist.  That  the  appearance  had  no  date,  whidi  objection  was  after- 
wards waived. 

2nd.  That  the  defendants  claimed  under  two  titles. 

8rd.  That  the  defendants  asserted  titie  to  be  in  one  French,  and 
did  not  claim  through  him  but  claimed  under  one  Catharine  Brum- 
mond. 

4th.  That  defendants  thereby  set  up  two  distinet  tities  to  the 
property. 

The  notice  of  claim  was  in  the  words  fbllowlng,  that  is  to  say: 

Take  notice  that  the  defendant  Joseph  Rowell  denies  the  alleged 
title  of  the  plaintifTs  to  the  property  mentioned  in  the  writ  of 
summons  issued  In  this  cause,  inasmuch  as  the  mortgage  under 
which  the  plaintilfii  claim  is  Toid,  end  the  legal  estate  in  the  pro- 
perty in  question  is  outstanding  and  Tested  in  one  James  French, 
under  a  certain  mortgage,  eieeuted  by  the  defendant  Joseph 
Rowell,  to  the  said  James  French,  on  the  8rd  day  of  June,  A.D 
1860.    And  further  take  notice  that  tiie  defendant  Joseph  Rowell, 


claims  titie  to  the  said  property  under  and  by  Tirtue  of  a  oertain 
indenture  of  lease  made  by  one  Catharine  Drammond,  to  the  said 
Joseph  Rowell;  and  also  take  notice  that  the  defendant  John 
Boxall,  claims  title  to  the  possession  of  the  said  property,  as  ten* 
ant  under  the  said  defendant  Joseph  Rowell. 

Dated,  &c., 

The  defendants  contended  that  they  set  up  but  one  titie.  That 
they  only  denied  the  titie  of  the  plaintiffe,  and  shewed  why  they 
did  so,  t.«.,  because  the  mortgage  under  which  they  clMm  is  suIh 
jeot  to  a  prior  mortgage  given  to  one  French,  and  that  they 
claimed  as  tenants  under  Catharine  Drummond  T 

RiOHAEDS,  J.— Cousidered  that  the  defendants  while  shewing 
their  own  claim  had  a  right  to  deny  the  title  of  the  plaintiffs,  and 
to  shew  why  they  did  so,  and  that  that  was  all  that  was  done  in 
this  notice. 

He  said,  as  the  plaintiffs  had  made  tlds  application  with  costs 
he  must  dismiss  it  with  costs. 

Summons  discharged  with  costs. 


CHANCERY. 


(Vaported  by  Tbomas  HoMiin,  Xaq^  LLJI.,  Barristaret-Law.) 


SoHooL  Teustbis  t.  Fabbbll. 

A  vefaool  alta  had  baem  gnuxtad  to  cartaln  partiaa,  in  1881,  and  a  aehool-hovaa 
araetad  tharaon;  bat,  by  mlalaka»  tha  wrong  lita  waa  aoBTayad.    TIm  pantor 


aebaaqoaetly  mada  a  aMirtgaga  on  hb  aatata,  bat  asaaupCad  tba  parttoa 
fbr  a  aebool  alta.  Hadlad  iboray  aA€rwaxda,laaTlBf  UaaoBaadhtlr«Uaw,a 
minor.  Tha  daf^ndaat,  diulnf  the  mliMMlty  of  tha  Mir,  obtainad  a  laaaa  of  tha 
pramltaa,  azoapthig  tha  rita  ia  qraiatloii ;  bvt,  tm  tha  oomiag  of  t^  of  tha  hair, 
obtaload  a  dead  froaa  tha  aaid  hair,  without  any  laaeiiatlun  of  tha  aehaol  rila, 
Ahoat  tha  aaaaa  tliDa»  or  a  Itttio  balbia,  ha  alao  obtalaad  an  wilgBaMnt  of  tha 
Bortnga,  lo  aa  to  parfKt  hla  titlaw  Ha  than  elafanad  tha  land  ob  whli^  tha 
aehooK-hooaa  waa  araetad,  on  tha  gMmad  that.  In  oooaaqiMiMa  oTtha  nilataka,no 
tltla  WM  vailad  la  tha  twatwa;  ■  whtraopon  tha  tmataaa  tf  tha  aehool  aedlloa 
Iliad  a  taW  aipilMt  him,  and  It  waa 

Aid.  that  ha  hadaxpreaa  notioaof  tha  traataai^  tltla;  and  that  oTan  If  tha  trasteM 
wart  TOlnntaari  aa  to  thia  piaoa  of  land,  tha  detaidant  waa  alao  a  rohmlaar ;  and 
hiteg  prior  to  him,  Ihay  had  a  right  to  tha  aid  of  aqwtty  to  hava  hla  titia  to  mid 
ylaoa  of  land  aaa>iaHa<,  or  a  oaevayaaoa  tharaof  fk«m  mid  detaidaat. 

JMd  alio»  that  tha  Townahip  Oouncu  vaa  a  naeaamiy  party  to  tha  ■alt. 


BM  jyriher,  that  It  was  tha  dnt/of  tiie  dofeadaat  to  pnpaia  tha  propar  daadaof 


tha  lot,  ao  aa  to  hava  tha 

In  this  ease  the  aaended  bill  was  filed  by  the  trasleea  ef  echeol 
section  No*  4,  In  the  township  of  West  QwUlimbury,  agidnst  one 
John  Farrell,  Richard  CaHaghan,  and  the  Mnnidpsliliy  of  the 
Township  of  Vest  OwiUimbnty. 

The  bill,  alter  reciting  the  act  66  Oee.  m.  cap.  66,  which  enacted 
that  the  inhabitants  of  any  township  or  place  might  meet  together 
and  make  anraageuents  fbr  oommen  schools  in  swrii  township  or 
place,  and  elect  three  trustees  to  manage  the  same,  staled  that  the 
inhabitants  of  the  townships  of  West  Owillimbury  and  Tecnmseth 
did  so  meet  together,  on  or  about  the  12th  June  1881,  and  elected 
three  trtistees;  tiiat  about  the  same  time  one  Thomas  Machell, 
since  deceased,  couTeyed  the  said  trustees  a  ootaln  lot  of  land  fbr 
said  school,  but  that,  owing  to  a  mistake  in  the  description  thereof, 
the  loc  was  described  as  oonimencing  at  the  **  north  east  **  instead 
of  the  <* south  west"  angle  of  said  Machell's  property;  that  the 
trustees  took  possession  of  the  lot  at  the  tenth  weut  angle,  and  built 
a  school-house  thereon,  during  the  lifetime  and  with  the  consent  of 
said  Machell ;  that  in  1886  said  Machell  gaTe  a  mortgage  on  his 
property  to  one  William  Pegg,  but  expressly  reserred  the  ediool 
lot,  according  to  its  correct  description,  and  in  the  same  year  died 
intestate,  leaying  his  eldest  son  and  heir-at-law,  Andrew  Maxell, 
him  surrifing;  that  shortly  afterwards  (in  1886)  the  defendant 
Farrell  obtained  a  lease  of  said  property  mm  the  widow,  reseifing 
the  lot  in  question ;  that  the  school-house  had  been  and  was  tiien 
used ;  that  said  Farrell  had  express  notice  of  said  trustees'  titie ; 
that  in  1849,  on  the  coming  of  age  of  said  Andrew  Machell,  said 
Farrell  obtained  a  deed  from  him,  without  any  reserration  of  tiie 
said  school  lot,  and  also  obtained  an  assignment  fh>m  Pegg  of  his 
mortgage  on  the  land ;  and  that  under  the  deed  Farrell  claimed 
the  school  lot,  insisting  that  the  trustees  had  no  titie  thereto. 
The  bill  then  prayed  that  the  mistake  in  the  deed  of  1881  mi^^t 
be  rectified,  and  that  Farrell  might  be  decreed  to  conrey  to  them 
the  lot  which  was  intended  to  be  conveyed  to  the  trustees  by  the 
elder  Machell. 
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The  defence  set  up  by  the  answer  of  Farrell  was,  that  neither 
the  deed  under  which  he  elaiined,  nor  the  assignment  to  him  of 
Pegg*8  mortgage,  contained  any  reservation  of  the  school  lot ;  that 
he  heard,  shortly  after  going  to  the  place,  that  there  was  no  title 
to  the  school  site ;  that  the  coniFeyanoe  to  the  trustees  was  yolnn- 
tary,  there  being  no  consideration  money  therefor ;  and  that  said 
conTeyance  to  the  tmstees,  not  having  been  restored,  conld  not 
affect  his  registered  title.  The  other  defendant,  John  Callaghan, 
as  sarviTing  trustee  under  ^6  original  deed,  submitted  to  act  as 
the  court  should  direct,  and  the  bill  was  pro  cwfetio  against  the 
Blnnioipality. 

Eyidenbe  was  gifen  in  support  of  the  facts  set  out  in  the  bill. 

The  following  is  a  summary  of  the  statutes  relating  to  common 
school  property : 

1816 56  Geo.  III.  cap.  86,  proTided  (sec.  2),  that  it  should  be 

lawful  for  ihe  inhabitants  of  any  town,  township.  Tillage  or  place, 
to  meet  together  annually,  before  the  let  June  in  each  year,  for 
the  purpose  of  making  arrangements  for  common  schools  therein ; 
and  (sec.  8)  that  so  soon  as  they  should  build  or  provide  a  suitable 
school-house,  ftimish  twenty  scholars,  and  in  part  provide  for  th« 
payment  of  a  teacher,  then  it  should  be  lawful  for  such  inhabitants 
to  elect  three  trustees  to  said  common  school,  who  should  have 
power  to  employ  the  teacher  therefor.  This  act  made  no  provision 
for  the  trustees  holding  school  property,  or  for  their  incorporation 
or  succession.  It  was  continued  by  the  acts  60  Geo.  III.  (or  1 
Geo.  IV.)  cap.  7,  and  4  Geo.  IV.  cap.  8  (1824). 

1841. — 4  &  5  Vic.  cap.  18,  repealed  the  foregoing,  and  provided 
(sec.  7,  clause  1)  for  the  election  of  common  school  commisdoners 
IB  each  township,  who  should,  whenever  funds  were  provided  by 
the  council,  acquire  a  site  for  a  common  school-house  in  each 
school  district  where  no  such  school-house  existed ;  and  also  pro- 
vided (sec.  9)  that  the  common  school-houses  in  each  township  now 
acquired,  or  hereafter  to  be  acquired  under  this  act,  with  the 
ground  whereon  they  are  situate,  fror,  should  hencaforward  vest  in 
and  be  held  and  possessed  by  the  common  school  commissioners  of 
the  township  and  their  suooessert  in  offioe  forever  as  trustees  for 
the  purposes  of  the  act 

1848. — 7  Vic.  cap.  29,  repealed  the  preceding  act,  so  far  m  it 
related  to  Upper  Canada ;  abolished  township  school  commissioners, 
and  provided  (sec.  48)  for  the  annual  election  of  three  trustees  for 
each  school,  and  empowered  them  (sec.  44,  olause  1)  to  have  the 
oustodly  and  safe-keeping  of  the  common  eohool-house  of  their 
school  district  or  section.  This  act  fcrther  required  (see.  49)  that 
any  school-house  to  be  thereafter  erected,  should  be  upon  ground 
owned  or  to  be  acquired  by  the  township,  town  or  city  for  that 
purpose. 

1846. — 9  Vic.  cap.  20,  repealed  the  preceding  act,  except  such 
portions  of  k  as  repealed  former  acta;  and  provided  (sec.  10,  pro- 
viso, and  sec.  26)  that  the  title  to  any  common  school-house,  and 
the  land  and  premises  appurtenant  thereto,  now  vested  in  trustees 
or  other  persons  to'andfbr  the  use  of  any  common  school,  or  here- 
after to  be  purchased,  acquired  and  conveyed  for  such  use,  shall 
be  vested  in  the  municipal  council  tff  the  district  (county)  in  which 
such  school-houses  and  lands  are  situate,  in  trust  for  the  use  of 
such  school,  respectively ;  and  expressly  declared  (sec.  26)  that 
the  trmrtee  corporation  ihotild  not  at  any  time  hold  real  property. 
Bat,  notwithstanding  this  restriction,  the  trustees  are  authorised 
to  take  possession  of  all  commcn  school  property,  which  may  have 
been  acquired  or  given  fdr  common  school  purposes  in  such  ^sec- 
tion, and  to  hold  personally  property,  &c. 

1847.— 10  Sc  11  Vic.  cap.  19,  relating  to  cities  and  towns,  vested 
(sec.  4)  all  lands,  houses  and  tenements  acquired  Tor  common 
school  purposes  therein,  in  the  corporation  of  the  city  or  town,  but 
authorised  (sec.  5,  clause  I)  the  boards  of  trustees  to  take  posses- 
sion of  all  such  property  so  vested  in  said  corporations. 

1849.— 12  Vie.  cap.  88,  repealed  the  two  last  preceding  acts, 
oontlnued  the  restrieiiob  ^eec.  S8)  that  the  tmetees  should  not  at 
any  time  hold  real  property,  and  eontinued  the  authority  to  such 
tmsteee  (see.  80,  clause  2)  to  take  posseteioB  of  all  property 
acquired  for  common  school  purposes  in  their  section.  This  act 
also  provided  (sec.  42)  that  all  lands,  houses,  tenements  and  pro- 
perty of  every  detteription  heretofore  acquired  for  common  school 
purposes,  and  vested  in  the  district  council,  or  in  the  hands  of 
trustees  in  any  township,  town  or  city,  should  be  vested  in  the 


municipal  council  of  the  township,  town  or  city ;  and  also  that  all 
such  property  to  be  hereafter  acquired  for  common  school  pur- 
poses, should  be  so  vested  in  such  councils  in  trust  for  the  sections 
to  which  they  shall  respectively  belong. 

1849.— 12  Vic.  cap.  81.— The  Municipal  Act  (sec.  81,  clause  8) 
authorixes  the  municipality  of  each  township,  village,  town  and 
city,  to  pass  by-laws  for  the  purchase  and  acquirement  of  such 
real  property  as  may  be  requited  for  common  school  purposes. 

1860. — 18  ft  14  Vic.  cap.  48. — ^The  school  act  now  in  force, 
repeals  7  Vic.  cap.  29,  and  12  Vic.  cap.  88,  and  repeats  the  pro- 
visions of  two  former  acts  in  regard  to  common  school  property. 
Trustees  are  authorized  (sec.  12,  clause  8)  **  to  take  possession*' 
(as  in  9  Vic.  cap.  20,  sec.  27,  cl.  8 ;  12  Vic.  cap.  88,  sec.  80,  cl.  2) 
and  <*  have  the  custody  and  safe-keeping"  (as  in  7  Vic.  cap.  29, 
sec.  44,  el.  1)  of  all  common  school  property  which  may  have  been 
acquired  or  given  for  common  school  purposes ;  and  to  acquire  and 
hold  as  a  corporation,  by  any  title  whatsoever,  any  <*  land"  (the 
power  given  to  councils  by  9  Vic.  cap.  20,  and  12  Vic.  cap.  83), 
moveable  property,  moneys  or  income  (the  power  given  to  trustees 
by  9  Vic.  cap.  20,  and  12  Vic.  cap.  88),  for  common  school  purposes, 
&c.,  and  to  apply  the  same  accoiding  to  the  terms  of  acquiring  or 
receiving  them. 

1868. — 16  Vic.  cap.  185,  preserlbes  (sec.  6)  how  trustees  shall 
acquire  new  school  sites,  or  change  old  sites. 

The  ease  came  on  for  argument  in  June  1855,  and  Judgment  was 
given  in  December  of  same  year. 

Hagariy^  Q.  €.,  for  the  plaintiffs. 

CoMwr^  Q.  G.,  fbr  the  defiendant  Farrell ;  Morphy  for  the  defen- 
dant Callahan. 

EsTXM,  V.  C.,  delivered  the  judgment  of  the  court 
The  mistake  insisted  upon  bv  the  bill  is  clearly  established  by 
the  evidence,  and  a^so  that  the  defendant  had  notice  of  it  before  he 
purchased.  If^  then,  the  plaintiffs  wore  incontestably  purchaser* 
for  value,  they  would  have  an  equity  to  have  this  mistake  rectified 
as  against  the  person  from  whom  they  purchased ;  and  the  defen- 
dant having  purchased  with  notice  of  this  equity,  could  stand  in  no 
better  position  in  this  respect  than  the  person  from  whom  he  pur- 
chased. It  is,  however,  ejected  that  the  plaintife  are  mere  volun- 
teers, and  that  a  mere  volunteer  cannot  obtain  the  assistance  of 
the  court  for  the  purpose  of  reotifjring  a  mistake  in  the  deed  under 
which  he  claims.  It  is  not  neoessary  to  express  an  opinion  upon 
this  point  in  the  abstract^  as  it  does  not  appear  to  us  to  apply 
under  the  circumstances  of  this  case.  It  is  in  issue  on  the  plead- 
ings that  the  deed  of  the  defendant  conveyed  the  school  site  by 
mistake^  that  it  was  not  bought  by  nor  sold  to  him,  which  allega- 
tion is  not  met  by  the  answer,  but  is  proved  by  the  evidence  of 
Andrew  Machell,  and  is  not  contradicted  by  tho  evidence  of  any 
other  witneas.  It  is  therefore  established.  Now,  without  expreee- 
ing  any  opinionwhether  the  plaintiff  would  be  entitled  to  the  relief 
sought  by  this  bill  as  against  Andrew  Machell,  we  think  that  at 
all  events  the  defendant,  who  paid  no  value  for  the  piece  of  land 
in  question,  cannot  object  that  the  plaintifi^  are  volunteers.  It 
has  already  been  decided  in  this  court — in  the  case  of  Houlditig  v. 
Poole  (1  Gr.  Gh.  206)— that  a  prior  volunteer  is  entitled  to  the  aid 
of  equity^as  against  a  subsequent  volunteer,  to  have  the  voluntary 
deed  under  which  he  claims^  to  be  delivered  up  to  be  cancelled,  aa 
forming  a  deud  upon  the  title.  That  case  governs  the  present,  we 
think,  in  this  respect,  lior  is  Andrew  Maohell  at  all  prejudiced 
by  thla  determination ;  on  the  contrary,  he  is  benefited  by  it,  for 
whereas  if  the  piece  of  land  in  question  should  remain  vested  in 
the  defendant,  a  suit  would  be  neoessary  on  the  part  of  Machell, 
in  order  to  divest  it  Now,  if  it  as  true,  as  supposed,  that  the 
plaintiffs  are  mere  Tolunteers,  as  to  which  we  express  no  opinion, 
a  mere  sale  for  valuable  consideration  by  him  will  place  it  at  his 
disposaL  The  plaintiffs  are  in  fast  fighting  his  battle  as  well  as 
their  own.  We  think  the  oljection  on  the  Mortmain  Act  cannot 
be  sustained,  the  act  having  been  virtuallv  repealed  as  to  these 
gifts  and  purchases  by  a  long  series  of  acts  in  pari  eatu.  We  think 
that  this  is  the  school-house  of  the  school  section  named  in  the  bill, 
and  that  the  plaintiffs  are  the  right  parties  to  proceed  for  the 
purposes  of  this  suit,  but  that  the  Municipality  ought  to  join  as 
co-plaintiffs.  The  result  is,  that  the  cause  should  stand  over,  with 
liberty  to  the  plaintiffs  to  amend  by  joining  the  Municipal  Council 
aa  co-plaintiffs,  without  costs,  the  objection  not  having  been  taken 
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hy  the  answer ;  but  if  the  parties  be  willing  to  iMwept  this  as  the 
decittion  of  the  cnse,  we  think  the  plaintiffd  shoalcl  ha?e  their  costs, 
oxoeptof  the  hearing,  and  they  shoald  convey  to  the  defendant  the 
parcel  of  ground  conveyed  by  mi^ttake  by  the  elder  Machell  to  the 
original  trustees. 

After  tlie  foregoing  judgment,  the  defendant  Farrell,  through  his 
solicitors,  intimated  to  the  plaintiflfs'  solicitors  that  he  was  willing 
to  accept  the  judgment  of  the  court,  and  to  execute  conveyances 
to  rectify  the  mistake,  but  insisted  Uiat  the  plaintiffs  should  pre- 
pare both  deeds.  The  plaintiffs  declined,  as  the  defendant  Farrell 
had  been  in  the  wrong  by  compelling  them  to  come  to  court,  but 
offered  to  prepare  one  of  the  deeds.  The  offer  was  refused,  and 
the  Township  Municipality  refusing  to  join  as  co-plaintiffs,  as 
directed  by  the  court,  they  were  added  as  defendants ;  and  on  the 
bill  being  taken  pro  conftMo  against  them,  the  cause  was  again  set 
down  for  a  hearing. 

Jlodgint^  for  the  plaintiffs,  contended  that  Farrell  was  the  proper 
party  to  prepare  the  deeds.  He  had  full  notice  of  the  plaintiffs' 
claim,  and  by  his  own  wrong  obtained  a  deed  of  land  which  neither 
he  nor  his  grantor  had  any  estate  in.  The  plaintiffs  had  so  far 
shown  a  willingness  to  settle  that  they  prepared  a  draft  deed,  and 
submitted  it  to  the  defendant,  but  he  refused  to  do  his  part.  If  it 
was  to  be  held  that  both  parties  should  have  prepared  deeds,  then, 
according  to  Jonet  9.  Barclay  (2  Dong.  684),  where  there  are 
mutual  conditions  to  be  performed  at  the  same  time,  and  one  shows 
that  he  is  ready  to  do  his  part,  but  the  other  stops  him  by  an  inten- 
tion not  to  perform  his  part,  it  Ib  not  necessary  for  the  first  to  go 
further  and  do  a  nugatory  act  That  was  a  case  similar  to  the 
present  Besides,  the  rule  which  governs  in  the  preparation  of 
deeds  in  specific  performance  may  apply  here.  He  referred  to  9 
Bythewood's  Conveyancing,  518  (note);  OUutbwmv,  Woodrow, 
8  T.  R,  866;  Laird  v.  Pirn,  7  M.  &  W.  482. 

Morphy^  for  defendant  Callaghan. — His  client  had  submitted  to 
act  as  the  court  should  direct  and  must  be  held  entitled  to  his 
costs.  It  was  dearly  the  duty  of  the  defendant  Farrell,  who  had 
been  condemned  in  costs  by  this  court,  to  tender  such  a  convey- 
ance as  would  show  that  he  had  submitted  to  the  judgment  which 
had  been  pronounced. 

jBoa/,  for  defendant  Farrell,  contended  that  the  plaintilfiB  had 
never  tendered  a  proper  deed  to  the  defendant ;  that  being  trustees 
for  him  of  the  piece  they  held  by  mistake,  it  was  their  duty  to  have 
prepared  all  proper  deeds  to  rectify  that  mbtake,  according  to  the 
rule  laid  down  in  RoweU  v.  Jffayden  (2  Grant,  557),  which  was, 
that  where  a  trustee  is  required  by  his  eettui  qu§  trutt  to  convey  to 
the  latter  the  trust  lands,  where  such  a  conveyance  is  proper,  it  Is 
the  duty  of  the  eettui  que  trust  to  solve  all  reasonable  doubts  sug- 
gested by  the  trustee  as  to  the  course  he  is  desired  to  pursue ;  and 
tiie  eetiui  que  trutt  must  also  pay  all  costs,  charges  and  expenses 
properly  incurred  in  relation  to  Uie  trust 

Hodgint,  in  reply.— The  rule  in  RowteU  v.  Hoyden  does  not 
strictly  apply ;  if  anything,  it  applies  to  both  parties,  as  it  might 
be  considered  there  was  here  a  double  trusteeship. 

EsTEH,  V.  C. — It  must  be  supposed  that  the  court  thought 
Farrell  in  fault,  by  condemning  him  in  costs,  and  that  he  ought  to 
have  rectified  it  I  see  nothing  to  exonerate  him  fh>m  preparing 
the  deeds.  He  should  have  prepared  a  description  of  the  property 
he  intended  to  convey  to  rectify  the  mistake,  and  let  his  solicitor 
draft  a  proper  oonveyanee  of  what  he  wished  the  plaintiffs  to  con- 
vey to  him ;  and  if  the  parties  disagreed,  it  should  be  referred  to 
the  Master  to  settle.  The  plaintiffs  are  entitled  to  a  decree,  as 
asked  for.  The  defendant  Callaghan,  and  the  Municipality  of  the 
township,  and  all  proper  parties,  should  join  in  the  conveyance. 
Callaghan  is  entitled  to  his  costs,  to  be  paid  by  the  plaintiffs,  who 
may  have  them  over  against  Farrell. 

FisKKir  V.  Wuna. 

Special  PerfurmoMice. 
This  was  a  bill  by  the  vendor  for  the  specific  performance  of  an 
agreement  for  the  purchase  of  land.  In  the  agreement  it  was 
stated  that  the  plaintiff  would  give  the  defendant  a  bond  against  a 
mortgage  on  the  property  to  the  Trust  and  Loan  Company.  The 
defendant  resisted  on  the  following  gi'ounds :  first,  that  the  plain- 
tiff had  no  possession,  and  did  not  give  the  defendant  possession 
when  demanded ;  secondly,  that  the  defendant  had  no  professional 


adviser,  while  the  plaintiff  had,  and  that  he  was  greatly  imposed 
upon ;  and,  thirdly,  that  the  plaintiff  and  his  co-partners  had  failed 
since  the  contract 

McDonald  for  plaintiff.     Turner  for  defendant. 

Spbaoqk,  V.  C,  delivered  the  judgment  of  the  court. 

I  do  not  think  tJie  defendant  makes  out  his  case.  It  is  not  shown 
that  the  plaintiff  had  not  possession,  but  rather  the  contrary.  As 
to  the  second,  the  plaintiff's  evidence  proves  that  he  was  a  shrewd 
man,  and  one  that  well  understood  his  bargain,  and  he  shows 
nothing  against  this.  I  do  not  think  tiiat  he  was  entrapped.  As 
to  the  charge,  that  since  the  contract  Fisken  had  failed  in  business 
and  that  his  bond  is  of  no  good,  that  is  true,  the  contract  having 
been  made  on  the  27th  May,  1857,  and  the  failure  having  occurred 
in  October  of  the  same  year.  This  is  not  that  there  was  fraud  or 
an  unconscionable  bargain,  but  that  something  has  occurred  since, 
which  renders  it  inequitable  to  enforce  the  contract  Mr.  Turner 
cited  nothing^  in  support  of  this  argument,  but  there  are  several 
raifway  cases  against  it.  I  do  not  think  that  this  is  such  a  case  as 
could  be  barred  by  such  an  event  The  firm  is  still  in  business, 
and  it  is  not  shown  that  their  payments  to  the  Trust  and  Loan 
Company  have  failed ;  and  in  regard  to  such,  this  Trust  and  Loan 
Company  have  agreed  to  take  the  defendant's  payments  for  the 
plaintiff's.  Besides,  the  title  was  investigated  before  the  failure 
by  the  solicitors  of  both  parties. 

As  to  the  penalty,  I  do  not  think  that  it  was  the  intention  of  tiie 
parties  to  pay  it,  and  then  rescind  the  contract  If  so,  it  was  the 
duty  of  the  defendant  to  take  occasion  to  claim  it  in  his  answer. 
If  the  Trust  and  Loan  Company  do  not  carry  out  the  contract  as 
to  accepting  the  defendant  in  the  payments  yet  to  Im  paid  on  their 
mortgage,  I  do  not  think  the  plaintiff  should  have  the  aid  of  this 
court  to  enforce  his  contract.  Each  party  will  therefore  have 
liberty  to  apply ;  and  the  decree  will  be  for  reference  as  to  titie, 
and  for  specific  performance  against  the  defendant 

CHAMBERS. 


MrroRiLL  T.  Hahes. 

Jbtt6Ui9¥ir^^AUttidntM  to  mostM  uutrtQO^  fnottcjf* 
This  was  an  application  for  a  final  order  of  foreclosure ;  but  the 
affidavit  of  the  attorney  appointed  by  the  mortgagee  showed  an 
attendance  of  only  a  quarter  of  an  hour  at  the  appointed  place,  the 
solicitor's  office.  There  was  also  an  affidavit  from  the  solicitor 
that  no  one  attended  during  the  two  hours  appointed  by  the 
Master's  Report,  to  pay  the  mortgage  money. 

EsTBR,  y.  C,  at  first  doubted  whether  he  could  make  the  order 
asked  for,  as  the  attendance  was  for  such  a  small  portion  of  the 
time ;  but  after  consideration,  granted  tiie  order. 

Whitbhsad  v.  Butialo  ajtd  Laki  HiTKOv  B.  B.  Co. 

JbamriNatibn  its  bene  cue. 

This  was  an  application  by  the  plaintiff,  on  notice,  supported  by 
his  own  affidavit,  to  examine  a  witness  de  bene  eeee^  who  was  about 
to  go  abroad.  The  cause  had  been  heard,  but  no  judgment  pro- 
nounced. The  plaintiff,  presuming  the  decree  would  be  in  his 
favor,  proposed  to  examine  the  witness  with  a  view  of  using  his 
evidence  in  the  Master's  Office  in  taking  the  accounts.  The  affida- 
vit showed  that  the  witness  was  going  abroad ;  that  the  plaintiff 
could  not  prevent  them ;  and  that  he  was  the  only  person  within 
the  jurisdiction  who  could  give  testimony  in  regard  to  the  matters  on 
which  it  was  proposed  to  examine  him ;  and  also  stated  the  grounds 
of  the  plaintiff's  so  considering  him.     The  motion  was  unopposed. 

EsTiN,  V.  C,  made  the  order,' on  the  ground  that  although  such 
orders  are  only  granted  where  it  is  shown  that  the  evidence  is  to 
be  used  for  some  definite  purpose,  yet  the  court  will  make  such  an. 
order  where  it  considers  that  practice  requires  it 

COUNTY   COURTS. 


In  th«  Ommfy  Oonrt  «r  the  Ocmn^  of  Ontario,  baftw  Hta  Honor  JwdBi  BoBirkAM. 

Pe&RTV.  I&ONS. 
The  defendant  in  this  case,  was  arrested  under  a  eapitu  after 
action  brought,  issued  on  an  order  made  by  Bumham,  J.,  ander 
the  2nd  seotioa  of  22nd  Victoria,  cap.  96. 
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The  order  to  urest  wm  to  the  folloiring  effeot,  '<  Let  s  ivrit  of 
eapioi  ad  respondendum  iarae,  to  hold  the  defendant  to  bail,  for 
the  sum  of  £68." 

Maedondl  applied  to  His  Honor  for  a  nimmonB  calling  on  the 
plaintiff  {inter  alia)  to  eheir  caose  why  the  order  directing  the  ea- 
pim  to  iesue,  shonld  not  be  aet  aside,  (and  Bubeeqnent  proceedings) 
on  die  ground  that  a  certain  time  shoald  hare  been  mentioned  in 
the  order  to  arrest,  within  which  the  writ  was  to  issae,  pursuant 
to  the  2nd  see.  of  the  aboTe  Act 

MaedoneU  contended  that  the  word  in  the  said  section,  « that  it 
shall  be  lawful  for  such  party  or  plaintiff,  within  the  time  which 
ehM  be  expreeeed  in  9uch  order ^  but  not  afterwards,  to  sue  out  a 
writ  of  eapia»j*  rendered  it  necessary  that  a  time  should  be  men- 
tioned in  the  order,  within  which  the  writ  should  issue. 

N,  O,  Hamj  contra. 

His  Honor  decided  that  firom  the  language  of  the  Act,  it  was 
not  absolutely  necessary  to  mention  a  certain  time  in  the  order,  but 
was  merely  discretionary,  and  that  when  no  time  is  mentioned  in 
the  order,  the  writ  is  to  be  issued  witiiin  a  reasonable  time. 

jSnmmons  discharged. 

IN  SUPEEMB  COUBT  OF  MISSOURI,  IT.  S. 
iHddidaL  LofUs,  October  Am,  1867.) 

Habt  Ghaalotti  t.  Oabubl  S.  OROunAO,  xr  al. 


(From  the  Lower  CatMda  Jurist,) 

Opinion  of  Supreme  Court,  by  Biohabdsov,  Judge : — 

The  plaintiff  asserts  her  right  to  freedom  on  the  ground  that 
her  mother,  a  negress  was  bom  in  Montreal,  in  Lower  Canada, 
about  the  year  1768,  and  that  her  mother  was  not  bom  a  slave, 
because  slavery  did  not  exist  in  Canada  at  the  time  of  her  birth. 

On  the  trial  the  plaintiff  gave  parol  eridence  tending  to  prore 
that  her  mother  was  bom  in  Montreal  about  the  year  1768,  and 
that  slaTcry  did  not  actually  exist  and  was  not  tolerated  by  law 
at  that  time  in  Canada. 

The  defendant,  on  his  part  gave  parol  eridence  tending  to  prove 
the  actual  existence  of  slavery  in  Canada  in  the  year  1768,  that 
slaves  were  recognised  as  property,  and  that  Rose,  the  plidntiff's 
mother,  was  held  and  sold  as  a  slave  in  Canada. 

The  defendant*  also  gave  the  following  documentary  evidence. 

Firet.  The  articles  of  oapitulation  of  Uie  surrender  of  Montreal 
by  the  French  to  the  English  forces,  signed  on  the  8th  September, 
1760,  by  Lord  Amherst,  Commander-in-Chief  of  the  British  forces 
in  North  America,  and  the  Marquis  de  Yaudreuil,  Qovemor  and 
Lieutenant  General  for  the  King  of  the  French  in  Canada. 

The  27th  article  seenred  to  the  Canadians  the  free  exereise  of 
the  Roman  Catholic  religion. 

The  47th  article  is  as  follows:  <* The  negroes  and  panis  of  botii 
sexes  shall  remain  in  their  quality  of  slaves,  in  the  possession  of 
the  French  and  Canadians  to  whom  they  belong :  they  shall  be  at 
liberty  to  keep  them  in  their  service  in  the  colony  or  to  sell  them  ; 
and  they  may  also  continue  to  bring  them  op  in  the  Roman  re- 
ligion." 

'*  Granted,  except  those  who  shall  be  made  prisoners." 

Second,  The  definitive  treaty  of  peace  concluded  between  the 
Kings  of  Great  Britain  and  France  the  10th  day  of  February,  1768, 
by  which  the  French  ceded  and  transferred  to  the  Crown  of  Great 
Britain,  Canada  with  all  its  depeodencies.  The  King  of  Great 
Britain  agreeil  to  grant  the  liberty  of  the  Catholic  religion  to  the 
inhabitants  of  Canada,  and  that  he  would  give  the  most  effectual 
orders  that  his  new  Roman  Cathotio  subjects  might  profess  the 
worship  of  their  religrion  according  to  the  rites  of  tne  Romish 
Church,  so  far  as  the  laws  of  Great  Britain  permitted ;  and  that 
the  French  inhabitants  or  others  who  had  been  the  sutjects  of 
France  in  Canada,  might  retire  with  all  safety  and  freedom  wher- 
ever they  should  think  proper,  and  might  sell  their  estates  to 
British  subjects,  or  take  away  their  property  without  restraint 
But  the  treaty  is,  in  every  respect,  silent  in  reference  to  the  per- 
sons or  property  of  the  Canadians. 
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Third,  The  proclamation  of  George  III.,  dated  7th  October, 
1768.  It  begins  by  reciting  that  extensive  and  valuable  acquisi- 
tions in  America  had  been  secured  to  the  Crown  by  the  treaty  con* 
eluded  at  Paris  on  the  10th  February,  1768,  and  being  desirous 
that  his  subjects,  as  well  of  his  kingdoms,  as  of  his  colonies  in 
America,  might  avail  themselves  of  the  great  benefits  which  would 
accrue  to  them  from  their  commerce,  Ac,  he  had  thought  fit  to 
issue  bis  proclamation  and  thereby,  to  publish  and  declare  to  his 
subjects  that  he  had  granted  letters  patent  to  erect  within  the 
countries  and  islands  Mded  and  confirmed  by  said  treaty  four  die- 
tinct  governments  called  by  the  names  of  Quebec  (Canada)  East 
FloritUk,  West  Florida  and  Grenada. 

It  then  dengnates  the  extent  and  boundsries  of  said  Govern- 
ments, and  declares  as  follows :  «  And  whereas,  it  will  greatly 
contribute  to  the  speedy  settling  our  said  new  Governments,  that 
our  loving  subjects  should  be  informed  of  our  paternal  core  for  the 
security  of  the  liberty  and  properties  of  tiiose  who  are  and  shall  be- 
come inhabitants ;  we  have  thought  fit  to  publish  and  declare  by  this 
our  Proclamation,  that  we  have  in  t^e  letters  patent,  undw  our  great 
seal  of  Great  Britain,  by  which  the  said  governments  are  constitut- 
ed, given  express  power  and  directions  to  our  Governors  of  our 
said  colonies,  respectively,  that  so  soon  as  the  state  and  circum- 
stances of  our  said  colonies  will  admit  thereof,  they  shall,  with 
the  adrice  and  consent  of  the  members  of  our  Council,  summon 
and  call  general  assemblies  within  the  said  governments  respec- 
tively, in  such  manner  and  form  as  is  used  and  directed  in  those 
colonies  and  provinces  in  America  which  are  under  our  immediate 
government ;  and  we  have  also  given  power  to  the  said  Governors, 
with  the  consent  of  our  said  Councils,  and  the  representatives  of 
the  people,  so  to  be  summoned  as  aforesaid,  to  make,  constitute 
and  ordain  laws,  statutes  and  ordinances  for  the  public  peace, 
welfare  and  good  government  of  our  said  colonies,  and  of  the  peo- 
ple and  inhabitants  thereof,  as  near  as  may  be,  agreable  to  the 
laws  of  England,  and  under  such  regulations  and  restrictions  as 
are  used  in  other  Colonies ;  and  in  the  meantime,  and  until  such 
assemblies  can  be  called  as  aforesaid,  all  persons  inhabiting  or  re- 
sorting to  our  said  colonies  may  confide  in  our  royal  protection  for 
the  enjoyment  of  the  benefits  of  the  laws  of  our  realm  of  England , 
for  which  purpose  we  have  f^ven  power,  under  our  great  seal,  to 
the  Governors  of  the  said  colonies  respectively,  to  erect  and  con- 
stitute with  the  advice  of  our  said  Councils,  respectively,  courts  of 
judicature  and  public  justice  within  our  said  colonies,  for  the  hear- 
ing and  determining  of  all  causes  as  well  criminal  as  civil,  ac- 
cording to  law  and  equity,  and,  as  near  as  may  be  sgreeable  to  the 
laws  of  England." 

There  is  nothing  else  in  the  Proclamation  that  relates  to  this 
subject. 

Fourth.  The  act  of  the  British  Parlisment  of  1774,  14  George 
III.,  chap.  88,  entitled  "  An  act  for  making  more  effectual  pro- 
vision for  the  government  of  the  Province  of  Quebec  in  North 
America."  (30  British  Sut.  st  large,  549.)  There  is  nothing  in 
this  act  that  bears  on  the  subject  but  the  two  following  sections : 

'*  Sec.  4.  And,  whereas,  the  provisions  mode  by  the  said  pro- 
clamation in  respect  to  the  civil  government  of  said  province  of 
Quebec  and  the  powers  and  authorities  given  to  the  Governor  and 
other  civil  ofiicers  of  the  SMd  Province,  by  the  grants  and  com- 
missions issued  in  consequence  thereof,  have  been  found  upon  ex- 
perience to  be  inapplicable  to  the  state  and  circumstances  of  the 
said  Province,  the  inhabitants  whereof  amounted  at  the  conquest 
to  above  sixty- five  thousands  persons  professing  the  religion  of  the 
Church  of  Rome,  and  enjoying  an  established  form  of  constitution 
and  system  of  laws,  by  which  their  persons  and  property  had  been 
protected,  governed  and  ordered  for  a  long  series  of  years  from 
the  first  establishment  of  the  Prorince  of  Canada ;  be  it  thereof, 
farther  enacted  by  the  authority  aforesaid,  that  the  said  proclama- 
tion, so  far  as  the  same  relates  to  the  said  Province  of  Quebec,  and 
the  commission  under  the  authority  whereof  the  government  of 
the  said  Province  is  at  present  administered,  snd  all  and  every  the 
ordinance  and  ordinances,  made  by  the  Governor  and  Council  of 
Quebec,  for  the  time  being,  relative  to  the  ciril  government  and 
administration  of  justice  in  the  said  Prorince,  and  all  commissions 
to  Judges  and  other  officers  thereof,  be  and  the  same  are  hereby 
revoked,  annulled  and  made  void,  from  and  alter  the  first  day  of 
&Iay,  one  thouf>snd  seven  hundred  and  seventy-five." 
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<'  Seo  8.  And  be  it  further  enMted  by  the  aBlhority  aforesaid, 
thafeallhie  Bfajeety'e  CanadiaB  aoljeeta,  irithia  the  FxoTineeof 
Qnebee,  the  religiose  orders  and  eoBBuniBitiee  only  ezeepted,  SMy 
also  hold  and  ei^oy  their  property  and  peseeasioDSt  tegelher  witli 
all  oostoBS  aod  oeages  relative  thereto,  and  all  other  eivil  rights, 
in  as  large^  ample  and  benefioial  Beoner  as  if  the  said  prselaia*- 
tion,  oomaueflionB,  ordUianoee»  and  ether  acts  and  instraaiente  had 
not  been  nuule,  and  as  nay  consist  with  their  allegiattoe  to  hie 
nMJesty,  and  sniijeetion  to  the  Grown  and  Pariiament  of  Great 
Britain ;  and  that  in  all  matters  of  oontroreny  relative  te  property 
and  cirU  rights,  resort  shall  be  had  to  the  laws  of  Canada,  ae  the 
rale  for  the  decision  of  the  same,  and  aMoansee  that  shall  hereafter 
be  instituted  in  any  of  the  conrls  of  justice,  to  be  appointed  with- 
in and  for  the  said  provinee  by  hin  majesty,  his  heirs  and  saooea- 
sorsi,  shall,  with  respeot  to  sndh  property  and  rights,  be  determined 
agreably  to  the  said  laws  and  enstoms  of  Canada,  natH  they  shall 
be  varied  or  altered  by  any  ordinance  that  aball  ttom  time  to  time 
be  passed  in  said  previnoe,"  &o. 

Fifth.  Theaotof  the  British  Partiament  of  1790, 80Qeo.  IIT,  chap. 
27,  entitled,  **  An  Aet  for  enconraging  new  settlers  in  his  Majes- 
ty's plantations  in  America,"  (87  British  statutes  at  Urge  24,)  as 
foHows :  **  Whereas,  it  is  expedient  that  enconragement  should 
be  given  to  persons  who  are  disposed  to  come  and  settle  in  certain 
of  his  Mi^esty's  colonies  and  plantations  in  America  and  the  West 
Indies,  be  it  therefore  enacted  by  the  King's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritnal 
and  temporal,  and  commons  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  that  fW>m  and  after  the  first 
day  of  August,  one  thousand  seven  hundred  aod  ninety,  if  any 
person  or  persons,  being  a  subject  or  subjects  of  the  territoriee  or 
countries  belonging  to  the  United  States  of  America,  shall  come 
fton  thence,  together  with  his  or  their  fhmily  or  fiimilies,  to  any 
of  the  Bahama  or  Bermuda  or  Somers  Islands,  or  to  any  part  of 
the  Province  of  Quebec,  or  of  Nova  Scotia,  or  any  of  the  territories 
belonging  to  his  Majesty  in  North  America,  for  the  purpose  of  re- 
siding or  settling  there,  it  shall  be  lawftil  for  any  such  person  or 
persons,  having  first  obtained  a  license  for  that  purpose  flrom  the 
Oovemor,  or  in  his  absence  the  Lieutenant  Governor  of  said 
Island,  ootoniee  or  provinces  respectively,  to  import  into  the  same 
in  British  ships  owned  by  his  Majeety's  suljects,  and  narigated 
according  to  law,  any  negroes,  household  furniture,  utensils  of 
husbandry  and  clothing  free  of  duty;  provided  always,  that  such 
household  furniture,  utensils  of  husbandry  and  clothing  shall  not 
in  the  whole  exceed  the  value  of  fifty  pounds  for  every  white  person 
that  shfill  belong  to  such  family,  and  the  valueof  forty  shillings  for 
every  negro  brought  by  such  white  person ;  and  if  any  dispute  shall 
arise  as  to  the  value  of  such  household  furniture,  utensils  of  hus- 
bandry, or  clothing,  the  same  shall  be  heard  aod  determined  by 
the  arbitration  of  three  British  merchants,  at  the  port  where  the 
same  sbsll  be  imported,  one  of  such  British  merchants  to  be  ap- 
pointed by  the  Governor,  or  in  his  absence  by  the  Lieutenant 
Governor  of  such  Island  or  Prorioce ;  or  by  the  Collector  of  Cus- 
toms at  such  port,  and  one  by  the  person  so  ooming  with  his 
family. 

II.  And  be  it  further  enacted.  That  all  sales  or  bargains  for  the 
sale  of  any  negro,  household  ftimiture,  utensils  of  husbandry,  or 
clothing  so  imported,  which  shall  he  made  within  twelve  calendar 
months  after  the  importation  of  the  same,  (except  in  cases  of  the 
bankruptcy  of  the  owner  thereof,)  shall  be  null  and  void  to  all 
intents  and  purposes  whatsoever." 

The  third  and  last  section  relates  only  to  the  oath  of  allegiance 
required  to  be  taken  by  the  imigrant 

Sizth,  The  aet  of  the  Provincial  Pariiament  of  Upper  Canada, 
naesed  July  9th,  1798,  (chap.  VIII,  1  Rev.  SUts.  of  Upper  Cana- 
da 18.) 

The  first  section  of  this  act  redtes,  that  it  is  highly  expedient  to 
abolish  slavery  in  the  Province,  so  far  as  the  same  may  gradually 
be  done  without  viol  atiag  private  property.  It  then  repeals  so 
much  of  the  act  of  i790  as  enables  the  Governor  or  Lieutenant 
Governor  to  grant  license  for  the  importation  of  negroes,  and  for-  | 
bids  any  negro  or  other  person  subjected  to  the  condition  of  a 
alave  from  coming  or  being  brought  into  the  Province  after  the 
passage  of  the  act,  to  be  subject  to  tiie  condition  of  a  slave. 

The  second  section  provides  that  nothing  in  the  act  ahonld  be 


eenstmed  to  extflod  to  liberate  any  negro  anl^eet  to  serviee,  or  to 
discharge  him  from  tte  posaoasion  of  lida  ownar,  who  should  have 
come  or  been  brought  inio  the  Province  in  conformitjy  to  the  con* 
ditioBs  of  the  act  of  1790,  op  ehooid  have  olhnrwiae  oome  im  pos- 
saaaion  of  any  person  by  gift»  beqvaat  or  puzelMaeii 

The  third  aeetion  deakres  thnl.  in  eider  to  pivrent  the  eoniian- 
ation  of  slavery  withm  the  Prevkiee,  tveiy  child  theveaftee  born 
of  a  negro  woman  who  waa  a  8lava»  should  remain  with  his  or  har 
mother  or  mistress  until  such  child  shovld  airi^Miat  thn  age  of 
twenty^fiva  years,  and  then  be  fiee. 

At  the  request  of  the  defendant  the  Guvrt  gave  the  following 
instruction : 

Ist  **  If  negro  slavery  existed  by  virtue  of  the  laws  and  ordi- 
nances of  the  French  Government  in  Canada,  prior  to  the  acquisi- 
tion of  that  country  by  the  English,  and  if  the  articles  of  capitula- 
tion, the  treaty  of  cession,  the  acts  of  Pariiament  of  1774  and  1790, 
and  the  King's  proclamation  of  1788  be  correct  copies  of  the 
genuine  documents,  then  negro  slavery  was  sanctioned  and  per- 
mitted by  law  in  the  oountry  called  the  Province  of  Canada, 
(which  includes  Montreal,]  at  all  times  from  the  year  178^  to  the 
year  1790. 

And  afterwards  at  the  plaintiff's  inataaoa  gave  this:  **  Whether 
Rose  was  lawfully  a  slave  in  Canada  is  a  question  for  the  jury  to 
decide  fW>m  the  evidence  on  the  trial." 

These  two  instructions  are  imoompatible  and  both  cannot  stand. 
The  first  declared  as  a  matter  of  law,  the  legality  of  the  documents 
named  in  it,  and  the  Court  in  giring  it  assumed,  that  it  was  its 
duty,  and  not  the  province  of  the  jury,  to  pass  on  their  meaning 
and  operation.  The  second  submitted  every  proposition  of  law  in 
the  case,  to  be  determined  by  the  jury.  If  it  waa  a  oooelnsion  of 
law  from  the  documents  read  in  evidenee,  to  be  decided  by  the 
Conrt,  that  slaveiy  waa  sanctioned  in  Canada,  it  waa  not  proper 
to  refer  the  question  whether  or  not  it  was  Irnvftd  to  the  j«y. 
But  if  the  last  histmction  waa  proper,  thongh  InceneiatoBi  with 
tha  first,  the  defendant  eannoi  oomplain,  and  If  the  first  was  oor- 
reei,  the  other  waa  wrong,  and  waa  calonlnlsd  to  midead  tha  jury 
to  the  daisndaat'B  prqjudioeb  Thn  quality  of  theaa  inatniotiona 
must  be  determined  by  the  question,  whether  it  la  the  dnty  of  tha 
Court  or  the  jury  to  eonstme  a  foieign  law. 

It  is  universally  admitted  that  oonris  do  not  take  judicial  noUce 
of  the  laws  of  a  foreign  oonmry,  hut  they  must  he  proved  aa  other 
facts  in  a  trial.    It  will  net  be  presumed  thai  a  foreign  law  la  in 
writing,  and  if  It  does  not  appear  thai  it  is  written,  it  may  be 
proved  by  pavoL     {Limmgeton  v,  Marpiamd  Inmtnmm  Ccmpanftf  6 
Cranch,  880.)    But  like  the  proof  of  every  other  fact,  the  best 
evidence  of  whioh  the  same  is  soaoeptihle,  msst  be  prodnced ;  and 
as  a  witness  may  apeak  of  the  tenas  and  nature  of  an  unwritten 
contract,  so  he  may  testily  of  the  existence  of  a  foreign  law,  hut, 
as  when  the  contents  of  a  written  instmment  are  songht  to  be 
proved,  the  instrument  itself  must  be  produced*    Bo  for^gn  writ^ 
ten  laws  mnet  be  proved  by  the  laws  themaelvna.    2  Starkle'a  Bv. 
881 ;  Oaneequa  ▼.  Willmf,  Pet.  C.  C.  229 ;  Robmeam  v.  Cli/fkfrd,  2 
Wash.  C.  C.  L;   United  84aU9  ▼.  Orlejftm,  4  Wash.  C.  C.  688; 
Jkmdkertif  ▼.  Snffder,  16  Lery  &  R.  87 ;  Kim^  v.  CUrke^n,  1 
John  894;  Otenparet  v.  •/•nu^on,  6Blaok.876s  Qwrdimr  v.  Laiie^ 
7  Gill  879 ;  MeNeU  v.  Arnold,  17  Ark.  166.    The  Bnglish  eaaea 
are  oontradiotory.    In  JfiKar  ▼.  HmrniOt,  (4  Cam.  166.)    GIbbs, 
Ch.  J.  said:  "Foreign  laws,  not  written,  are  to  be  proved  by  the 
parol  eaamination  of  witneasea  of  competent  skill.    Bnt  when  they 
are  in  writing,  a  o^y  properly  anthentioated  most  be  prodneod." 
Whilst  Lord  Benman,  in  Baron  De  Soda's  ease  (8  AdoL  and  BL  N. 
S.  260)  permitted  a  witness  to  speak  of  the  eliect  and  sUte  of  the 
law  in  France,  resulting  from  a  decree,  bnt  Patterson,  J.  disaantsd. 
In  this  oonntry  the  qneetion  is  well  settled ;  bnt  the  oasea  are  not 
uniform  on  the  point,  whether  the  evidenee  of  the  existsnoe  of  a 
foreign  law  ia  addressed  in  the  first  instance  to  the  ooort  or  to  the 
jury.    In  Ceneeqim  ▼.  WHMng  it  ia  said  that  whether  the  law  or 
usage  is  saffidently  proven  or  not,  ia  a  qneetion  of  foot  for  tlie 
jury,  hrid  that  the  *<  existenea  of  a  foreign  law  ia  a  fact    The 
Court  cannot  judicially  know  it,  and  therefore  it  moat  be  proved, 
and  the  proof,  like  all  other,  necessarily  goes  to  the  jury."    And 
in  Moore  v.  Oergan^  (6  Ire.  190)  where  the  qneetion  did  not  arise 
under  atatnte,  but  nnder  the  oosMnon  law  of  Virginia^  and  the 
teatimony  was  eonflicting,  it  waa  deeidad  that  It  ewght  to  ba  left 
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to  tbe  jury.  #Qt  Ui«  deotd«d  weight  of  the  American  aothoriiiee 
goee  lo  tiie  leogih  of  eataUithiiig  the  dootrine,  not  onljr  that  it  ii 
the  proTinco  and  duty  of  the  Court  to  inetnwt  the  jury  as  to  the 
jaeaaingand  effect  of  a  foreign  law,  when  proYed»  whether  the 
law  18  written  ot  nswritten,  bnt  that  the  proof  ranetbe  made  to 
the  eonrt.  Mr.  Jueace  Story,  in  hie  Conflict  of  Laws,  (sec  688) 
Bi^ :  **  AU  matters  of  law  ara  pn^ier^  referable  to  the  Coart» 
and  the  ol^eot  of  tha  proof  of  foreign  law  Is  to  enable  the  Court 
to  inetniot  the  joty  what^.  in  point  of  law,  is  th«  result  of  the 
foreign  law  to  be  applied  to  the  matters  in  eantroTeraey  before 
them.  The  court  are  therefore  to  decide  what  is  the  proper  e?l- 
denoe  of  the  laws  of  a  foreign  country ;  and  when  eridence  is 
giren  of  these  law%  the  Court  are  to  judge  of  their  applicabiUty, 
when  proved,  to  the  csae  in  hand."  And  Mr.  Oreealeaf,  in  hie 
treatise  on  evidence,  (1  Qreenl.  Er.  seo.  486,)  quotes  this  section 
fh>m  Story,  and  ineorpovatee  it  into  the  text  of  his  work  as  con- 
taining the  proper  rule.  Gibeon,  Chief  Justice,  observed,  in  Sid^ 
wtU  V.  SmuM.  (1  Penn.  888)  that  ^'numieipal  law  is  a  maHter  of 
compact*  and  an  snoh»  tbe  eonetnietioQ  of  foreign  statutes,  as  in 
the  ease  of  any  other  written  oompaet,  belongs  to  the  Court.  A 
pUuelble  distinotfon  might  be  taken  In  this  respect  between 
written  and  the  unwritten,  law,  which  necessarily  rsste  on  p«Kol, 
bat  it  seems  to  have  been  disregarded." 

Though  the  Supreme  Coiurt  of  North  Carolina^  in  thecsfle  ef  the 
SUite  V.  •/oeAfoft,  deciding  that  n  foreign  law  wae  to  be  proved  as 
a  fact  to  the  jury,  kM,  thai  when  it  is  eetablished  «« its  meanings 
its  conclusion  and  effect  is  the  province  of  the  Court.  It  ia  a 
matter  of  profemienal  science,  and  as  tha  terma  of  the  law  are 
taken  to  be  ascertained  by  the  jniy,  there  is  no  neceesity  for  im- 
posing on  them  the  burden  of  affixing  a  meaning  on  them  more 
than  on  our  own  statutea.  And  ina  late  oaoe  (6  Iredell)  the  same 
Court  decided,  .that  where  the  question  arises  under  a  atatuta^  it 
is  the  province  of  the  Court  to  deeide,  both  an  to  the  eusteace  of 
the  statute  and  its  proper  construction.  The  case  in  Inge  v.  MhT' 
ph$f  (10  Ala.  897)  turned  on  the  oonstraotion  of  a  foreign  statute, 
and  the  judge  in  delivering  the  opinion  of  the  oeurt  observed :  **  It 
eeem  to  ua  a  self-evident  proposition,  that  laws,  whether  written* 
statute,  domestic  or  foreign,  nmst  bie  ascertained  in  the  general, 
and  always  construed  by  the  Court,  and  equally  so,  that  it  is 
msDifestly  not  the  province  of  the  jury  to  plsioe  Uie  construction 
upon  it  under  any  ctrenmetancea." 

Again,  in  a  vecy  recent  case  in  Penn^flvania  (Bock  v.  ZatieMm, 
24  State  Rep.  447)  the  dootrine  was  re-asserted,  and  though  tiie 
)aw  of  another  State  is  a  matter  of  fact,  it  ie  not  neoeseary  to  Ke 
found  by  the  jury,  but  by  the  Court,  and  that  all  the  analogies  ef 
the  law  inclined  the  Court  to  regard  the  interpretation  of  foreign 
laws,  whether  written  or  unwritten,  as  falling  within  the  province 
of  the  Court 

It  may  be  doubted  whether  the  rule  ought  to  be  applied,  or  can 
be  practically  enforced,  when  the-  foreign  lew.  offered  in  evidence 
i»  unwritten,  or  is  the  common  law  ef  the  country  where  it  pre- 
vails ;  for  in  many  instances,  as  in  the  case  In  Mh  Iredell,  tha 
evidence  may  be  conflicting,  and  all  the  witaeases  may  state  the 
law  differently,  in  wUoh  case  it  would  ba  extremely  difficult  for 
the  Court  to  determine  either  die  fact  songhi  to  be  proved*  or  to 
declare  the  legal  effect  of  the  evidenee.  And  whilst  it  mi^  be  the 
better  rule  to  submit,  aa  a  question  of  fhct,  tha  existence  of  a 
foreign  law  to  the  j«ry,  we  think  that  when  it  is  written  and  re* 
eeived  ia  evidence,  it  ia  the  duty  of  the  Court  to  construe  it,  and 
to  instvuei  the  jury  as  to  its  meaning  and  offset.  Wa  do  not  mean 
by  the  written  law  the  statements  of  text  writers  or  the  demsions 
af  Courts ;  but  theae  may  be  need,  like  the  evidence  of  experts,  to 
enlighten  the  court  in  expounding  the  foreign  laws.  For  when  a 
foreign  law  has  received  a  local  construction,  judicial  decisiena 
and  law  writers  may  be  consnUed,  and  profeesienal  witnesses  may 
be  examined  for  the  purpose  of  aseertaining  the  musaning. 

The  first  instruction,  then,  given  by  the  Court  at  the  defendant's 
request,  to  the  effect,  that  negro  elavery  was  sanctioned  and  per- 
mitted by  law  in  the  Province  ef  Quebec  fh>m  1760  to  1790,  was 
proper,  if  the  conclusion  was  legitimate  from  the  fbots  stated  in 
it ;  and  it  will  therefcre  be  necessary  to  recur  to  the  eridence. 

The  plaintiff  read  tho  depoeitionB  of  two  learned  and  intelligent 
witaeeses.  Judges  Reid  and  Oale,  each  of  whom  held  high  jndioial 
positions  for  many  years  in  Lower  Canada.    The  former  testiied 


that  slavery  existed  in  Canada  to  a  certain  extent,  while  under  the 
dominion  of  the  French,  although  he  could  find  no  law  by  whiob  it 
wan  introduced  prior  to  the  year  1709,  when,  by  an  ordinance  of 
the  Intendant  of  the  colony,  petmlseiou  was  given  to  the  colonists 
to  purchase  negroes  and  Panis  from  the  Indians,  because  they 
would  bo  useful  in  the  eultiyation  of  the  soil.  That  this  ordinance 
would  eeem  to  have  been  made  in  order  to  eonfirm  a  practice  which 
had  previously  existed,  though  there  was  no  law  of  the  French 
Qovemment  anthoriaing  slavery  in  Canada.  That  it  had  been 
doubted  whether  the  Intendant,  or  any  Oovemor  of  a  particular 
colony,  could  establish  thermn  such  a  general  principle  of  public 
law  aa  slavery.  But  he  sagrs:  "  It  is  certain,  however,  that  from 
the  time  of  this  ordinance  and  beforOk  slavery  of  negroes  and  Panis, 
as  therein  stated,  had  been  practised  and  still  continued  in  the 
colony  in  1786,  as  by  an  oi^nanoe  of  Mr.  Hocquart,  the  then 
Intendant,  of  the  first  of  September  of  that  year,  a  form  for  the 
emancipation  of  ^ves  was  established,  and  dii-ected  to  be  observed. 
So  far,  the  existenoe,  if  not  the  legality  of  slavery  would  appear." 
He  also  states  that  the  ordinance  of  1736  assumed  the  legal  exis- 
tence of  slavery.  Judge  Oale,  the  other  witness,  in  speaking  of 
the  ordinance  of  1709;.  says,  it  declared  that  it  would  be  useful  to 
thn  colony  to  hold  nsgroes,  and  Indiana  of  a  distant  nation  called 
Panis,  as  slavea,  and,  therefore,  the  negroe<i  and  Panis  who  had 
been  or  might  bo  bought,  should  be  held  by  the  parohasers  as 
their  slaves ;  and  that  the  ordinance  of  1736  required  masters  who 
emanmpated  their  slaves,  to  do  so  only  by  written  documents, 
passed  before  public  notaries,  and  declared  other  forms  of  eman- 
cipatloa  void.  In  answer  to  the  question,  whether  slavery  of 
negroes  or  other  persons  was  recognised  and  allowed  by  law  in 
Canada  while  the  oountry  belonged  to  France,  he  replied,  **  I 
believe  that  a  modified  system  of  slavery  respecting  negroes,  and 
some  others,  was  die  facto  exorcised  in  Canada,  in  various  instances, 
while  the  oountry  remained  under  the  French  dominion;  but  I 
cannot  imdertake  to  say  that  such  ds  facto  exercise  of  Blavery  was 
justifiable  under  sufficient  legitimate  enactment,  and  a  correct 
interpreUtionof  the  laws  as  they  then  stood :  my  opinion  is  to  the 
contrary.*' 

Both  of  these  gentlemen  prove  thnt  slavery  existed  in  Canada 
firom  a  period  at  Isast  as  early  as  from  1709  to  1760 ;  and  though 
they  say  there  wee  no  act  of  the  French  Government  legalising  it, 
we  know  that  France  permitted  slavery  in  her  West  India  colonies, 
and  it  cannot  be  snppoeed  that  she  was  ignorant  of  the  state  of 
thinga  in  Canada  for  so  long  a  time.  And  it  may  be  assumed  that 
slaveiy  existed  in  Canada  under  the  Freooh  rule,  not  only  dcfaeto 
but  dc  Jure.  Slavery  existed  in  nearly  all  of  the  North  Aaieriran 
ooloniee,  though  no  law  or  royal  d«oree  has  been  found  introducing 
it;  but  it  was  permitted,  and  ofterwardtf  sanctioned  by  Uws  con- 
cerning it,  passed  by  colonial  Assemblies  with  the  knowledge  of 
the  home  government 

The  facts  developed  by  the  testiiuooy  of  these  witnesses  in  refer- 
ence to  the  state  of  things  in  Canada  before  1760,  explains,  if 
explanation  was  necessary,  the  purpose  of  the  47th  article  of  tho 
capitulation.  \t  will  be  observed,  by  an  examination  of  the  arti- 
dee  of  capitulation,  that  tb<^  make  very  few  proviBions  affecting 
the  inhabitants  of  Canada;  and  it  is  hardly  probable  that  a 
besiegad  nrmy,  in  the  face  of  an  enemy's  guns,  would  stipulate  in 
a  aeparate  article  for  the  protection  of  an  interest  that  had  no  real 
existenoe.  No  other  allusion  is  made  to  the  property  of  the  inhabi- 
tants who  intended  to  remain  in  thecolony,  and  the  47th  artiele  is  not 
only  a  clear  recognition  ef  the  existence  of  slavery,  but  of  the  value 
of  the  interests  oomeoted  with  it.  Only  the  most  prominent 
oljects  seem  to  have  engaged  the  attention  of  the  retiring  governor, 
tor  he  secures  nothing  for  his  master's  subjects  but  their  religion 
and  their  slaves. 

The  national  religion  of  England  was  Protestant^  and  the  French 
king  was  therefore  jealous  of  the  religion  of  his  Canadian  subjects, 
and  the  reason  is  obvious  why  the  treaty  of  1763  secured  to  the 
Canadians  the  eiOoyment  of  the  Boman  Catholic  religion,  and  did 
not  stipulate  for  any  other  rights  of  conscience  or  property.  No 
argument  can  be  drawn  from  the  silence  of  the  treaty  on  the  sub- 
ject of  slavaiy  or  any  other  peculiar  institution,  for  the  inhabitants 
of  Canada,  without  any  special  guaranties,  were  entitled  to  all 
their  rights  of  property  after  the  change  of  government,  which 
they  possessed  under  their  former  sovereign*    The  cession  of  g 
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territory  only  passes  the  sOTereignty,  and  does  not  interfere  with 
priTate  property.  This  is  an  established  mle  of  pablie  law,  and  is 
acknowledged  and  respected  by  all  ciTilited  nations.  The  subjects 
or  citisens  of  a  conquered  or  ceded  country,  retain  all  rights  of 
property,  which  are  not  taken  away  by  the  new  sorereign,  and 
remain  under  their  former  laws  until  they  are  changed.  Strother 
T.  Luea9,  12  Peter,  488;  MiteheU  r.  Uniied  8tat9M,  9  Peters,  784; 
Blaok*s  Com.  107.  In  7%e  United  State$  t.  Ptrehtman  (7  Pet.  87), 
Chiof  Justice  Marshall,  in  speaking  of  the  rights  to  property 
acquired  in  Florida  before  its  cession  to  the  United  States,  remarks: 
**The  people  change  their  allegiance;  their  relations  to  their 
ancient  soTereign  are  dissolved ;  but  their  relations  to  each  ether, 
and  their  rights  of  property,  remain  undisturbed."  If  this  be  the 
modem  rule  in  cases  of  conquest,  who  ean  doubt  its  application  to 
the  case  of  an  amicable  cession  of  territory  ?  Had  Florida  changed 
its  soTereign  by  an  act  containing  no  stipulations  respecting  the 
property  of  indiridnals,  the  rights  of  property  in  all  thoae  who 
became  subjects  or  citisens  of  the  new  gOTemment  would  hare  been 
unaffected  by  the  change.  This  principle  was  recognised  in 
England  in  reference  to  Jamaica  as  early  as  1698,  in  Bkinkardr. 
Coldy,  4  Modem  Rep.  222 ;  also  by  Lord  Mansfield,  in  Bex  t. 
Vaugkafht  4  Bur.  2600.  Slarery  now  exists  in  Louisiana,  Missouri 
and  Florida,  without  any  act  of  legislation  introducing  it;  and 
none  was  necessary;  for  being  in  existence  under  the  implied 
sanction  at  least  of  France  and  Spain  in  1808  and  1819,  it  was 
continued,  and  was  not  dependent  on  any  positiTelaw  for  reoognip 
tion. 

It  is  insisted  that  the  royal  proclamation  of  October  7, 1768,  bad 
the  effect  of  abolishing  slavery  in  Canada.  Admitting  that  the 
king's  prerogatiTO  included  the  power  of  making  laws  for  the 
English  colonies,  we  have  searched  through  every  clause  of  the 
proclamation  to  find  a  word  or  sentence  which,  in  terms  or  by 
implication,  remotely  touches  the  subject.  We  have  been  directed 
to  the  clause  of  the  proclamation  set  out  in  the  first  part  of  this 
opinion,  but  on  looking  at  it,  it  will  be  seen  that  no  new  law  is 
decreed,  but  only  the  assurance  is  given  that  until  provincial 
assemblies  can  be  called,  all  persons  inhabiting  or  resorting  to  the 
colonies  of  Quebec,  East  Florida,  West  Florida  and  Grenada,  may 
confide  in  the  royal  proclamation  for  the  enjoyment  of  tha  benefit 
of  the  laws  of  England,  and  that  orders  had  been  given  to  the 
governors  of  said  colonies  respectively,  to  erect  courts  of  justioe 
for  the  hearing  and  determining  of  all  causes,  as  well  criminal  as 
civil,  as  near  as  may  be  agreeable  to  the  laws  of  England.  The 
judge's  whole  testimony,  we  have  noticed,  says  that  thU  proclama- 
tion introduced  into  all  the  colonies  mentioned  in  it  the  '*  common 
law  of  England,"  and  that  the  genius  and  spirit  of  the  common  law 
is  so  hostile  to  slavery,  that  whenever  it  is  introduced  or  prevails, 
It  operates  ^eo  facto  to  abolish  slavery. 

In  1768  the  English  acquired,  besides  Canada,  Florida,  Domi- 
nico,  St  Vincent  and  Tobago,  in  all  which  slavery  existed;  and 
though  the  proclamation  expressly  applied  to  all,  it  Is  well  known, 
and  these  gentlemen  admit,  that  it  did  not  have  the  tfftct  of  abol- 
ishing slavery  in  Florida  and  the  Qrenadines.  It  is  strange  that 
it  was  potential  for  the  purpose  imputed  to  it  in  one  place,  and  not 
in  the  others.  The  Supreme  Court  of  Louisiana  remarked,  In 
Seville  v.  Chretien  (6  Mar.  286),  that  they  have  not  been  able  to 
find  any  trace  of  a  legislative  act  of  the  European  powen 
for  the  introduction  of  slavery  into  their  American  dominions.* 
Yet  it  is  an  undisputed  historical  fact,  that  slavery  existed  in 
nearly  all  the  English  colonies  now  included  In  the  United  States, 
and  that  in  each  of  them  the  *'  common  law*'  was  claimed  as  their 
birth-right,  and  causes  in  their  courts  were  determined  agreeably 
to  the  laws  of  England.  If  the  opinion  of  the  Canadian  Judges  is 
correct,  it  is  evident  that  the  common  law  was  not  uniform  in  its 
operation,  for  It  did  not  perform  the  work  in  the  thirteen  colonies 
ascribed  to  it  in  Canada. 

The  common  law  of  England  was  introduced  In  Missouri  by  an 
act  of  the  Territorial  Legislature,  of  the  19th  January,  1816,  and 
nobody  ever  supposed  that  it  was  equivalent  to  an  act  of  eraanci* 
patioo. 

In  the  case  of  The  Attamey-C^eneral  v.  Stewart  (2  Merwale,  166), 


*  Then  the  S.  0.  of  L.  miiit  cmrtAinlr  hav«  OTsrlooked  the  FrBneh  edict  of  March 

p.— Kik.  Joa. 
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the  question  arose,  whether  the  proclamation  we  Ikve  been  conid- 
dering  extended  the  laws  of  Enf^aad  to  Orenada,  and  it  was  cer- 
tainly doubted  in  that  case  whether  they  were  carried  by  foroe  of 
the  proclamation  to  the  province  of  Quebec.    The  Master  of  the 
Rolls,  Sir  William  Grant,  observes :  "  It  seems  to  be  suppoeed  that 
this  waa  done  by  the  proclamation  of  1768,  which  is  set  forth  in 
the  report   With  regard  to  three  of  the  four  govemmenta  to  which 
this  proclamation  related — ^riz..  East  Flori&,  West  norida  and 
Grenada — I  am  not  aware  that  any  controvert  as  to  the  effeet  of 
it  ever  arose.  Perhaps  there  may  have  been,  with  respect  to  them, 
other  acts  and  instruments  more  directiy  expressive  of  his  Migesty's 
intention  to  introduce  the  laws  of  England ;  but  as  to  the  fourth-^ 
ris.,  the  government  of  Quebec,  which  was  included  in  the  same 
proclamation,  and  where  it  must  have  had  the  same  legal  effeet  ae 
in  the  others— it  became  a  matter  of  great  and  long-eoatinued  die- 
cussion  whether  the  laws  of  England  had  thereby  been  generally 
introduced,  in  abrogation  of  the  ancient  municipal  laws  of  the 
country.    In  a  report  made  by  the  Attorney  and  Solicitor  General 
in  1766,  llttie  other  effeet  was  aeoribed  to  this  proelamatleii  than 
that  of  extending  to  the  inhabitants  of  Canada  the  benefit  of  the 
eriminal  law  of  England."    But  no  matter  whether  or  not  the  pr»> 
claaatioii  introduced  the  laws  of  England  into  Canada,  or  whether 
they  produced  any  change  ae  to  the  rights  of  proper^,  it  is  cer- 
tidn  tiiat  the  act  of  ParlSument  of  1774  repealed  so  much  of  the 
proclamation  as  related  to  the  laws  of  England,  and  enacted  that 
the  Canadians  within  the  province  of  Quebec  might  "  held  and 
eigoy  their  property  and  possesriens,  together  with  all  eustomt 
and  usages  relative  thereto,  and  all  ether  th^  civil  rights.  In  as 
lai^  ample  and  beneficial  a  manner  as  if  the  said  prodaaaatiea** 
had  not  been  made ;  *<and  that  in  all  matters  of  oontiotersy  rela- 
tive to  property  and  civil  rights,"  resort  **  should  be  liad  to  the 
laws  of  Canada  as  the  rule  for  the  decision  of  the  same." 

The  act  of  1790  is  only  consistent  with  itself  on  the  idea  that  it 
assumed  the  existence  of  slavery  in  Canada.  The  mention  of 
negroes  is  only  in  connection  with  other  property  which  is  exempted 
ttom  the  payment  of  an  Import  duty ;  and  the  prohibition  on  the 
sale  of  negroes  or  fiimiture,  imported  under  the  act,  within  twelve 
months,  was  to  prevent  firauds  on  the  revenue,  and  it  implied  th»t 
sales  of  negroes  were  lawfU  after  the  expiration  of  a  year  from  the 
time  they  were  imported.  It  is  said  that  this  act  was  fer  the 
benefit  of  British  subjects,  whose  homes  were  uncomfinrtable  to 
them  in  the  United  States,  after  our  independepce  was  achieved. 
This  is  doubtiess  true ;  but  it  is  hardly  probable  that  out  of  tea? 
demess  to  them,  parliament  would  have  established  in  Canada,  for 
their  benefit  alone,  a  system  of  slavery  which  had  never  before 
existed  there,  and  which  it  is  alleged  is  so  repugnant  to  the  geniqs 
of  the  common  law. 

The  prorince  of  Quebec  was  dirided  into  the  provinces  of  Uppfr 
and  Lower  Canada,  by  an  order  in  council,  August  24, 1791,  whidi 
took  effect  26th  December  following. 

The  act  of  1798,  passed  by  the  Parliament  of  Upper  Canada, 
not  only  repealed  the  emigration  act  of  1790,  but  provided  for  the 
prospective  and  gradual  emancipation  of  theelaves  bom  thereafter. 
It  assumed  that  there  were  other  slaves  in  the  province  than  such 
as  had  been  Imported  under  the  license  granted  by  the  act  of  1790, 
for  the  2d  section  prorided  that  the  aet  should  not  apply  to  slaves 
then  in  being,  who  had  been  brought  in  under  the  act  ef  1790,  or 
to  such  as  had  otherwise  eome  to  the  posssMJon  ef  any  person  by 
gift,  bequest,  or  purokase.  And  if  there  were  no  other  slaves  than 
such  as  had  been  imported  under  the  act  of  1790,  there  was  no 
reason  for  mentioning  them. 

It  is  true  this  law  was  the  act  of  Upper  Canada,  which  doee  net 
include  Montreal ;  but  It  was  passed  very  soon  after  the  Prorince 
of  Quebec  was  divided,  and  if  slaves  were  lawftilly  held  in  the 
upper  part  of  the  Prorince  before  the  division  it  must  be  supposed 
that  the  law  which  permitted  it,  opereted  uniformly  throughout 
the  whole  Prorince. 

The  Parliament  of  Upper  Canada,  at  its  first  session  in  1792,  in- 
troduced the  English  law  quite  as  effectually  as  the  King's  pro- 
clamation could  have  done  it,  as  the  rule  of  decision  in  all  coatro- 
vcrsy  relative  to  property  and  ciril  rights ;  and  it  could  not  have 
thought  that  the  common  law  was  c^tMtual  to  abolish  slsveiy, 
otherwise  there  would  be  no  neceamtv  for  the  suhseonent  aet  ef 
1798. 
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If  a  eontroveny  ehould  arise  in  our  courts  as  to  whether  slaTery 
was  authorized  by  law  in  Kentucky  or  Virginia,  it  is  probable  that 
no  legislatiTe  act  could  be  found  in  eltber  State  which  in  express 
terms  legalized  it ;  bui  the  conclusion  would  force  itself  upon  the 
mind  of  a  judge,  and  he  would  feel  himself  compelled  to  decide 
that  it  WAS  lawful,  as  a  necessary  inference  from  disconnected  acts 
regulating  the  subject.  And,  in  our  opinion,  if  slavery  existed  in 
Oanada  under  the  French  government,  before  the  English  acquired 
the  country,  it  continued  to  exist  and  was  lawful  till  it  was  abol- 
ished ;  and,  after  a  careful  examination  of  the  documentary  evi- 
deace  in  this  cause,  and  for  the  reasons  which  are  here  hurriedly 
given,  we  have  arrived  at  the  oonelusioD  which  the  Circuit  Court 
aanouDoed  in  the  first  iostraetioa  for  the  defendant.  The  last  in- 
struction for  the  plaintiff  is  inconsistent  with  the  first  for  the  de- 
fendant, and  was  therefore  improperly  given.  If  the  word  laufuUif 
had  been  omitted  in  the  last  instruction,  it  would  have  been  un- 
objectionable, for  though  slavery  was  sanctioned  by  law  in  Canada, 
if  in  fact  Kosc  was  not  a  slave  there,  her  children  would  not  now 
be. 

By  omitting  to  notice  the  other  instructions  given  for  the  de- 
fendant, our  silence  is  not  to  be  construed  into  an  approval  of  them. 
The  third  instruction  is  very  objectionable,  for  it  implies  that  the 
plaintiff  must  make  out  her  case  by  a  higher  degree  of  evidenoe, 
and  that  she  must  voaneet  every  link  inSk  more  conclusive  proof, 
than  is  ever  required  in  eivU  caees  of  other  persons.  If  a  negro 
snea  for  his  ft«edom,  he  must  make  out  his  ease  by  proof  like  any 
other  pluntiff ;  but  the  law  does  not  couple  the  right  to  soe  with 
uagenerons  conditions,  and  he  may  prove  snch  foots  as  are  per- 
tinent to  the  issue,  and  nay  invoke  nioh  presnmtionfl  aa  the  law 
raises  from  partioolar  acts.  Our  statute  proridea  that  la  suits  for 
freedom,  *•  if  the  plaintiff  be  a  negro  or  mulatto,  he  is  required  to 
prove  his  right  to  freedom,''  (Revised  Statutes,  1845,  Section  688,) 
but  this  is  not  a  common  law  rule  of  evidence,  and  with  this  ex- 
oeption  we  are  not  aware  of  any  other  yule  peenliariy  applicable  to 
saeh  suits. 

Judge  Napton  oonoairing,  the  judgment  will  be  revened  and 
the  cause  remanded. 

SooTT,  Judge,  dissenting :  What  may  be  the  province  of  the 
Court  in  the  interpretation  of  foreign  laws  for  the  benefit  of  the 
jory,  I  do  not  deem  neoessaiy  to  determine,  as  I  oonoeive  no  such 
question  is  involved  in  this  record.  The  question  for  the  jury  was 
whether  slavery  existed  in  Canada. .  No  statute  was  produced 
creating  or  establishing  that  institnfion  which  called  for  the  in- 
terpretation of  the  Court  From  the  fact  that  there  were  laws  and 
documents  Sn  which  reference  was  made  to  slaves,  or  which  con- 
templated a  state  of  slavery,  it  waa  to  be  inferred  that  slavery 
lawfully  existed  in  Canada.  That  inference  was  one  of  fact,  to  be 
made  by  the  jury.  As  the  jury  have  found  the  fact,  whose  exclu- 
sive province  it  was  to  do  so,  the  practice  of 'this  Court,  now 
established  for  a  number  of  years,  forbids  that  a  judgment  diould 
be  reversed,  because  a  verdict  is  ag^dnst  the  weight  of  evidenoe. 

The  State  Mieaouri^  u : 

I  WiLUAM  S.  Glanvillb,  Clcrk  of  the  Supreme  Court  of  said 
Btate,  held  at  St  Louis,  certify  the  foregoing  to  be  a  full,  true  and 
complete  transcript  of  the  opinion  of  sjud  Court,  and  of  the  dis- 
senting opinion  aforesaid,  delivered  in  the  cause  first  before  stated, 
at  the  October  Term,  A.  D.  1857,  on  appeal  firom  the  St  Lonis 
Circuit  Court 

In  testimony  whereof,  I  hereto  set  my  hand  and  the  seal  of  said 
Conrty  at  Ofiiee»  in  St  Losia,  thia  26Ch  day  of  December,  A.*  D. 
1857. 

Wx.  8.  (kjjrnLLB, 
(<M  a.)  Olerk.  \ 

GENERAL    CORRESPONDENCE. 

To  THX  Editors  or  thb  Law  Journal, 

Eleeiione  —  Ihwru  —  Warda  —  Joint  Owneri, 

GsNTLinN,  —  Aa  a  portion  of  your  valuable  Journal  is 
devoted  to  the  answers  of  questions  relative  to  Mnoioipal 
afilun,  propounded  by  the  officials  of  the  munidpalities,  many 


of  whom,  no  donbt,  like  myself,  though  acquainted  somewhat 
vnth  the  English  .language,  find  it  very  difficult  to  arrive  at 
the  exact  meaning  of  our  Statutes,  (It  is  indeed  somewhat 
amusing  at  times  to  hear  three  or  four  opinions  by  as 
many  persons,  on  the  gleaning  of  a  clause  or  paragraph 
of  a  statute,  and  sometimes  the  opinions  differ  as  widely 
as  do  the  countenances  of  the  parUes  giving  them)  I 
beg  respectfully  to  submit  for  your  answers  two  questions, 
which  have  agitated  us  somewhat,  and  more  especially  your 
humble  correspondent,  who  is  tremblingly  alive  to  the  conse- 
quences of  an  error  made  by  him,  these  being  nothing  less 
than  a  two  years  servitude  in  the  common  gaol,  if  not  in  the 
penitentiary.    The  questions  are  as  follows : 

1.  Are  Towns  not  entitled  to  send  a  Member  to  Parliament 
to  hold  the  election  for  Members  to  the  Legislature  in  Wards 
or  not? 

2.  If  in  Wards,  must  the  Oierk  omit  the  names  of  parties 
who  are  not  assessed  for  £5  at  least  in  each  Ward  eg, 

A  and  6  are  a  firm ;  they  are  assessed  for  £9  in  the  East 
Ward,  and  £3  in  the  North  Ward.  Queiy— Must  the  Clerk, 
in  making  out  the  list  of  voters,  under  22  Yic.  cap.  82,  sees.  2 
&  4,  put  down  A  and  B  on  the  list  If  so,  on  which  ward  and 
how? 

Your  early  answer  to  the  above  will  confer  a  favor  on  possi- 
bly others  beside  your  obedient  servant, 

A  TowK  Clirk. 


1.  In  towns  divided  into  wards,  the  election  of  representa- 
tires  to  serve  in  Parliament  should,  we  think,  he  according  to 
wards  (see  12  Vic.  cap.  27,  sec.  13,  and  22  Tic.  cap.  82,  sec.  4)^ 
and  each  voter  to  vote  in  that  ward  in  which  his  property 
is  situate  (12  Vic.  cap.  27,  sec  13). 

2.  Two  or  more  persons,  jointly  interested  in  property,  in 
respect  of  which  a  ri^t  to  vote  ejusts,  are  entitled  to  be  entered 
OB  the  list  of  voters  in  respect  to  snch  property  only  when  tiie 
value  of  the  share  of  each  is  sufficient  to  entitle  him  to  vote  as 
if  the  property  were  assessed  in  his  individual  name  (22  Vic. 
cap.  8^  sec  2»  subs.  3),  and  ought,  as  before  mentioned,  to  vote 
in  the  ward  in  which  the  property  is  situate  (12  Vic.  cap.  27, 
sec.  13).  If,  therefore,  the  property  assessed  in  the  name  of 
two  persons  be  of  the  value  of  £9  only  in  one  ward,  and  £3  in. 
another,  when  the  law  would  require  an  assessment  of  £10  in 
one  ward  to  entitle  two  persons  to  vote,  it  would  seem  that  the 
two  persons  supposed  would  not  have  a  right  to  be  entered  on 
the  list  of  voters  as  regards  any  particular  ward,  and  so  not 
entitled  to  vote  as  joint  tenants.  The  case  is  In  principle  the 
same  as  that  of  a  man  having  property  in  several  wards  of  a 
town,  in  no  one  ward  sufficient  to  entitle  him  to  vote,  but  in 
the  aggregate  more  than  sufficient. — ^Ens.  L.  J.] 
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OOMMOK  LAW. 

G.G.B.  BaoiHA  v.  Alkxakbxr  Rionxovn.  AprU  80. 

Aetinff  under  false  colour  and  pretence  ofproeeee  of  a  County  Court 

B.  being  indebted  to  A.,  A.  obtained  a  blank  form  for  plaintiffs 
instruotionB  to  issue  Goun^  Gourt  summons.    This  he  filled  up 
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whh  psrticiilAn  of  the  n»me8  and  addreflsee  of  fatmself  snd  B.  m 
p)aiii£iff  and  defendaat,  and  of  thenatare  and  amoant  ef  tha  alaim, 
and  witboat  aoy  authority  signed  it  with  the  name  of  the  Begiatrar, 
indorsing  also  a  notice  signed  also  by  A.,  in  the  name  of  the  Re- 
gistrar and  without  lua  authority,  that  unless  the  amount  claimed 
were  paid  by  B  on  a  certain  day,  an  yecation  warrant  would  issue 
asainst  him.  This  paper  he  deliTerea  to  B.  with  intent  thaseby  to 
obtain  payment  of  his  debt 

Held,  affirming  Retina  ▼.  Evatu  26  L.  J.  M.  C.  92 ;  6  W.  R.  652, 
that  this  was  an  "  acting  or  professing  to  act  under  fblae  colour 
and  preteoee  of  process  of  the  Oounty  Court"  within  the  meaning  of 
9  &  10  Vic.,  ch.  95  s.  57  (from  which  sec  86  of  U.  G.  DWision 
Courts  Act  18  &  H  Vic.  ch.  58  is  copied.  Eds.  L.  J.). 


BX« 


Thi  Mabquis  or  Salisbubt  t.  Qladstohb.    ybv»  18. 


Practie&^BiU  of$xoepiwmt  and  motion /9r  neto  triml — Wkm  tnoiioH 
may  bt  made  without  waiving  exe^wm. 

The  plaintiff  at  the  trial,  tendered  a  bill  of  exceptions  to  the 
ruling  of  the  judge,  that  a  certain  custom  might  by  law  exist,  and 
the  Jury  l^  their  Terdiet  affirmed  <he  axisleaaa  of  the  euatom. 

Beldf  that  he  might  moTc  for  a  new  trials  on  the  ground  of  there 
being  no  sufficient  eridence  of  the  custom,  without  abandoning 
the  bill  of  exceptions. 


Q.K  Apni  21. 

Towv  CmixeiL  or  CKiDDBBimisraB  (AypeiUanis)  r.  Comw. 

(Respondent) 

6  &  6  Wm.  4,o.  76,  ss.  69  and76— jCsirMM  ofpowvM^f  tnuim  hy 

Town  Council, 

When  the  powers  of  trustees  under  a  local  Act  hare  been  trans' 
ferred  to  the  body  corporate  of  a  borough  under  6  &  7  Wm.  4,  e* 
76,  s.  76,  the  procedure  is  to  be  in  conformity  with  that  pointed 
out  in  eee.  69  ef  that  Act,  and  not  that  pointed  out  la  the  local 
Act;  and  a  notice  of  meeting,  such  as  is  there^  dhraatad  for  the 
ordinary  meetiags  of  the  Town  Council,  ia  sufficient  to  enable  tiiem 
to  exereiae  the  powers  of  the  local  act 


i^awa 


Q.B. 


BoTT  T.  AoKmon>  ar  41^  JfrU  19. 

nyamttJmdeMSsceei  offuriiJBetion, 
In  an  action  againat  Juatieea  fbr  fidae  imprlaottmeni,  it  was 
prorad  that  the  ptaiBtiff  was  aaatfidai  la  £2  panahy  and  ooala,  a» 
anm  for  oosta  being  mentioned.  A  oonYietion  and  wanant  «f  com- 
mitment  were  afterwards  drawn  up  in  which  blanks  were  left  for 
t  he  amount  of  costs  to  be  inserted.  These  blahka  were  filled  up 
bj  the  IfagiatiMa'a  Clerk.    The  pMnlMr  waa  then  amaM. 

MiH  that  there  had  been  no  axeesn,  but  ea^  an  err 
aroise  of  Jurisdiction,  and  that  the  action  would  not  lie. 


C.P.       Hoin>ispo5  Gas  aitd  Cokb  Compakt  (Appellants)  ▼. 

WiixiAM  Hasliwood  (Respondent.)  AprU  29 

Contract — Implied  by  cireumetaneea. 

Where  flie  appellants  (a  gas  company)  had  supplied  the  respond- 
ent with  gas  for  ten  yean  rsceiftegpaysMntsfer  the  same  •^ar- 
tarty,  and  let  him  bare  a  meter  at  %  jeai^  rental,  and  Iha  Mapeniant 
had  altered  his  stOTCS  in  order  to  use  the  gas,  and  in  oonsequenoe 
cf  a  dispute  between  the  parties  the  aDpellants  cut  off  the  gas. 

BM  thai  there  was  no  contract  binang  the  Company  to  supply 
gas  for  any  certain  period  and  that  the  annonading  emoam 
were  not  efficient  to  establish  an  implied  fiontxaot  to  do  so. 


EX. 


Wbixb  t.  Hallbtt. 


19. 


Practice— Comminion  to  eacamine  wttneeeee—Notiee  ofhMiny^' 

Effect  of  wemt  of  notice. 
A  commission  issued  to  examine  witnesses  in  New  Tork.  The 
order  did  not  provide  fbr  the  day  of  holding  or  returning  the  com-. 
mission.  The  opposite  party,  afler  the  commission  was  executed, 
and  before  it  was  returned,  consented  to  waive  any  irregularity  in 
the  order.    He  had  no  notice  of  the  holding  of  the  commission,  but 


he  had  notice  of  Its  coming  back  to  England.  Eight  months  after 
the  return  of  the  Commission  the  opposite  paHy  objected  at  the 
trial  to  the  admissibility  of  the  CTidenoe  taken  under  the  commis- 
sion for  the  want  of  notice.  ^ 

Hdd,  that  if  there  was  any  irregulurity  in  this  respect  it  had 
been  waiTcd  by  his  silence. 

Semble  that  there  was  no  irregularity,  the  ordetwot  protidlng 
for  the  giving  of  notice. 

EX.  Sajiubi.  ¥.  Baxb.  May  11. 

Coeie^^ComUy  Courte  Act^^lmiermmmti  afhUl  ftrpurpoee  ef  mem* 
iny  in  JSuperior  ConrU'  "Certj/ieate    Btaimii  16  f  16  Vtc.,  cA  64, 

a. 


A  bill  of  exchange  fbr  less  than  £20,  was  indorsed  to  a  nominal 
plaintiff  for  the  purpoee  of  suina  in  the  Superior  Courts,  the  par^ 
really  interested  dwelling  within  twenty  miles  of  the  defeiMlaat 
Tlie  usder-sheriir,  before  whom  the  action  was  tried,  baring  cetti- 
fied  for  costs,  the  Court  reftised  to  Interfere. 


Baxxbdalb  t.  Habubobam. 


April  19. 


^OomOtiom  ae  to  deeee^^n  ef 


deeds  in  a  waraheua^  were  Inrared,  and  In  the  peHcy  ft  waa 
meatieaed  that  there  waa  a  steam  engtwe  ef  twelve  har^  power 
en  the  premtaea,  used  far  the  purpoae  af  holstlag  gooda.  Thestsaas 
cBglnak  in  adiltSoB  te  the  pmnsaes  ao  apecMad,  waa  applied  to 
tlM  grlmlhig  and  euttiag  of  Ibod  Ibr  the  barsaa  of  the  Inaared,  who 
waa  a  oarHer,  being  fbr  thia  putfooe  eonnaeted  with  aiaohlBeiry 
by  a  ahall  runfaig  through  the  boUdlng. 

HeUy  tiiat  thm  had  bean  no  cencealmsnt  or  mladeeetinUca 
within  the  meaidag  ef  a  aondMon  in  the  policy,  that  it  ahoaid  be 
void '  ualeas  the  nalnre  aad  malarial  atraatara  of  all  bolldlngB 
which  contained  any  part  of  the  property  insured,  should  be  f^lly 
aad  aseaiataly  deeerlbed,  and  anlass  tha  It'adsa  aawied  oa  In  each 
buildings  should  be  eorrectiy  shown. 


aB. 


Me^t. 


Baowwaim 


▼.  fta  ReTtt  IrnvBAMOB  Saomrr. 


TfMcy  ofineurance  agamet  fireSUctUm—UepoetUbU  contract. 

An  insurance  company,  la  a  pcHi^  against  Are^  zeaerved  the 
right  of  electing,  whether  thsjr  should  pay  the  amount  of  the  loss 
aad  damage  in  case  of  fire,  or  should  v^astate  the  insured  pr^ 
mises s  afire  baring ocenrred,  they  elated  to  r«aatate. 

Ileldf  in  an  action  against  the  company  for  not  rainatating,  that 
it  was  no  answer  that  the  parts  of  the  insured  premises  not  des- 
troyed by  the  fire,  were  ia  a  dangerous  coaditioa  from  oaaaas  un- 
connected with  the  fire,  aad  were  ordered  to  be  puUed  down  by 
the  Commissionera  of  Sewers,  aad  that,  if  thsy  had  act  been  so 
pulled  down,  they  would  have  been  reinstated  by  the  company ; 
for  that  the  company  were  bound  by  their  election,  to  reinstate  the 
premises,  and  that  not  having  done  so,  they  were  liable  in  th  1 
action,  to  pay  damages  for  not  doing  so. 

Eblb,  J.,  diuentiente. 


aB. 

Bbowvt.  Thb 


MamoBOBnaji  Cownaa  Lnra  Abbubabob 


AprU  19,  80 

BOQZBTT. 


M^rtyagor  and  Mortyayee'  'Power  of  dMrsM^Ltefiis^— (TkaatiNi  ef 

tenancy, 

A.  and  B.,  were  first  aad  second  mortgagees  respectively.  A* 
transferred  his  mortgage  to  B.,  together  with  all  interest  in  arrear» 
aad  aU  hie  rights  aader  the  BMTt^^e  deed,  aad  ga^  him  a  power 
of  attorney  to  sue  aad  reeover  in  his  (A*s.)  name.  A*s.  mortgage 
deed  contained  a  proviso,  whereby  the  mortgagor,  for  more  easy 
recovery  of  the  interest,  gave  to  the  mortgagees  the  same  power 
of  distress,  as  by  law  lanSords  have  for  the  recovery  of  rent,  and 
attorned  aad  became  tenant  from  year  to  year,  to  the  mortgagee 
of  the  mortgaged  premises,  at  a  rent  of  the  same  amount  as  the 
interest. 

Held,  that  this  waa  not  amere  lieense  to  aeixe  aad  sdl,  bat  tfasi 
a  tsnancy  waa  thereby  created,  and  that,  the  ttortgagae  having 
asrigned  away  his  interest,  the  power  of  distress  was  gone. 
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BM,  wtao,  that,  erm  if  ttflstsoiiM  be  oonitnied  aa  a  bmto  n<cen8e, 
fl  would  ta«t  no  longer  Hum  a  Unmanj  woold  hwn  done,  and  that 
it  iMM  therefore  teqaally  at  aa  esd. 

SembU,  also,  that  if  the  ficeaae  wera  net  ftt  an  end,  it  is  <mm 
whioh  oottld  be  exercised  by  A.  pennDal^  only,  wid  th«t  tJn 
transaction  between  A.  and  B.,  aaeonted  to  transfer  of  the  license* 
and  was  tbemfere  Toid, 


€HANCSRY. 


L.J. 


M<i^^. 


MiCT.BATf   y.  DilWSOX. 

Frmatif    Senke  pf  d^tmdmU  out 

When  plaiiititf  appHts  Anr  leave  to  terre  «  oopy  of  Ike  bill  on  » 
Mbodantontof  «he  JMiadieliMi,  itis  a  matter  of  disevetiomvitll  the 
Judge  irh«Uier  lesTe  sfaouU  be  giTen.  Atthongh  it  is  not  aeeenny 
ee  8ii|i{Mrt  sndh  an  afqiUeatton  with  etidenoe  of  tfa»lnitli  of  the 
idaiutiff's  «tfe»  yet  the«ewt  odiKbt  to  leek  inke  the  biU 
whether  the  plMtilTs  ease  is  mroaaonaMB  one. 


ti.  J.  Ltddost  t.  Moss.  April  29. 

Agremnent  "between  4otieii»r  and  eltent — Agreetnentjor  comprofnia&-^ 
Agreement  to  pay  interest  on  hitU  of  eoatt — Aequi€9cen€€, 

M.,  a  solicitor  acting  f«r  the  plaintiff  in  a  solt,  entered,  (withoot 
consulting  his  client)  into  an  agreement  for  a  compromise  wher»- 
Iby  the  defendant  was  to  pay  a  sum  of  money  to  the  plaintifl^ 
which  was  to  be  handed  to  M.*  in  satisfaction  of  his  bill  of  costs 
with  compound  interest ;  and  the  conduct  of  the  suit  was  to  be 
giren  up  to  another  solidtbr.  H.,  prerailed  on  his  client  the 
wifthitiff,  to  ezfoote  a  deed  oarr^^ng  into  elfcet  this  eonproiBiM. 
In  the  following  year  the  plaintiff  obtained  independent  profession- 
al adTice  on  the  subject  of  the  compromise,  but  remained  in 
^iendhr  terms  with  H.,  and  had  divers  negotiations  and  dealings 
with  him,  in  reladon  to  the  deed  of  compromise  but  did  not  at- 
tempt to  set  it  aside  till  eight  years  afterwards,  when  she  filed  a 
1)!U  for  tiiat  purpose. 

B^  that  neither  the  -agi^emnent  fbr  oompromiBe  nor^e  deed 
^arryfaig  it  into  effect  w»s  t>rigitta11y  bincfing  upon  'Ae  plaintiff; 
but  tiMit  tmder  Hhe  ctecumstattces,  she  had  precluded  herself  by  her 
^eonduot  and  'the  teipoe  of  Hbm  from  now  aetthig  the  tMBaMtkm 
aalMe,  said  the  b&l  Hm  ^Bamissed  Mlhoni  costs. 

Ptr  Ti^tosE,  L.  J;-^A  aelMitei's  bill  of  eoete  4ees  set  eeity 
liil*r«Bt;aBdlfaMliel*sr  toaloea  «i  igveeMent  witti  Me  tflitait  fbr 
intenat,  km  i&bau&d  to  1st  Mm  know  that  it  is  a  epaoial  bsffgain 
bayood  whst  is  aanetiotted  br  ^'■vv  ^  bj  the  ttdfaaaanr  «0arse  of 
tbn  ■roisMiMi 


V.  C3.JK. 


<Nni»MMtt  v«  PooLBV. 


JVft.9 


Iiy unction — Guaranteo^-^Vommon  Law  ProceditreAjet — JB^itabla 

d^enoe* 

Where  a  defendant  in  an  action  nt  law  has  an  e<|ai  table  'Mb&oe 
only,  he  is  not  compellable  Under  the  Common  Law  Proeedore  Act 
to  plead  8nch  equitable  defence,  b«tmay  at  once  eome  into  equity 
for  an  uyonctlon  to  restrain  the  action.  If  ho  wev«r  such  defendant 
has  pleaded  and  exercised  his  option,  he  ciuuwt  haTO  reUel  in 
equity. 


tm    !■ 


*4..^      iti 


V.  C.K. 


VlMtT  Y.  Wftn. 


fel.  11. 


A  solicitor  has  no  Uen  for  eosts,  Ad«fpti«s^ther^pefeons,  on  the 
property  of  his  client,  hut  oi^y  on  whaterer  such  client  recoTors 
by  the  litigation. 

A  solicitor's  right  of  lien  does  nof  preclude  a  fair  compromise 
but  where  a  party  is  about  to  receiTe  money  to  the  exclusion  of  the 
solicitor,  the  solicitor  maj  spp^  to  the  Court  to  proTide  for  his 
oosts. 

^'---  ---  L  ■  I  -      -        I-  II  ^ 

L.  G.  WmntB  Y.  LftwotfOBiBS.  Jm.  SI; 

iShn^iff'^^Xtigkfi'and  ool^^liom  of^^-^am f set iMsnt  wy  tratmfff. 
If  a  creditor  takes  a  security,  knowing  that  it  is  intended  by  way 


of  suretyship,  that  is  an  aooeptanee  of  thf  surety  as  such,  within 
the  principle  of  BoiUtr  t.  Eyre,  9  CI.  ft  Fin.  1. 

A  creditor  who  accepts  a  surety  is  not  bound  to  Tolvnteer  ia- 
fbrmation  of  prefious  transaetioan  with  the  pvindpal  (^u osre),  eren 
Aough  there  were  sueh,  as  it  would  be  fhuulnlent  to  conceal  If 
enqniries  direeted  to  them  were  made  by  the  suieiy. 


as: 


ssx 


RE  VI  E  W. 


ScLwrir's  ABniBGKKNT  or  thx  Law  or  Nisi  Prtxts.  Twelflh 
Edition,  with  considerable  alterations  and  additions.  By 
Batid  Powzk,  of  the  Middle  Temple,  Esouire,  one  of  Her 
Majesty's  Counsel,  Recorder  of  Ipswich.  2  vols.  London : 
Y.  &  B.  Stevens  and  O.  S.  Norton,  26  Bell  Yard,  Lincoln's 
Inn.    Toronto :  J.  0.  Geikie,  King-street. 

It  IS  unnecessary,  in  this  y«ar  «f  our  Lord,  to  point  oni  the 
utility  and  aecassU^  to  the  legal  jprofession,  of  the  class  of 
works  of  which  tha  above  is  one.  From  the  day  that  Bailer's 
Nisi  Prios  first  appeared  as  an  anonymous  publication,  to  the 
present  time,  there  has  been  a  demand  for  X^isi  Prios  works. 

Tbe  Nisi  Prios  advocate  cannot  carry  on  circait»  either  in 
^M  bag  ox  on  his  faaok,  all  the  woi^  to  which,  in  the  ooursa 
aven  of  a  very  limited  |)raotiee,  he  may  reqnire  to  oonsoU.  If 
praotimng  on  the  civil  side  of  the  oonrts^  he  may  have  oocasion 
to  refer  to  man^  if  npt  all  works  appeirtainin^  to  oivil  rights. 
So^  as  to  orimini^  law,  Por  these  and  similar  reasons^  an 
epitome  of  the  laws,  in  the  shape  of  a  circuit  oompanion  or 
wodn  on  Nisi  Prios,  is  an  indispensable  requisite.  Hence  we 
have  Boiler,  Espinasse,  Stephens*  Archbold  and  other  works  on 
Nisi  Prios*  to  which  no  tortfaer  reference  is  needed.  Each 
and  all  of  these  we  have  mentioned  have  gone  through  repeated 
editions.  The  work  now  under  review  has  reaehed  no  less  than 
its  twelfth  edition.  IWu  this  we  learn  not  only  the  general 
utility  of  such,  works,  bat  the  particular  valoe  plaoed  upon 
^e  work  now  before  us.  ' 

The  Editor  of  the  twelfUi  edition  of  Selwyn's  Nisi  Prius 
inibrais  us  that  he  has  omitted  tbe  ohapten  on  '*  Censeqoen- 
tial  Damages,"  ^Ti«hea,^and  "Wages,"  and  has  added  those 
on  '*  Amendment"  and  "  Geete."  S>  he  hae  done  away  with 
the  two  sets  of  notes,  the  one  numbered  and  the  other  lettered. 
These  are  either  incorporated  with  tlie  tert^  or  else  are  plaoed 
with  the  other  notes. 

Consideri^ff  the  contents  of  the  worh,  we  find  it  wonderfully 
oonvenienL  In  two  moderately  sised  volumes  is  contained  the 
law  evolved  from  no  less  than  nine  thousand  -decided  oases. 
The  process  of  condensation  is  reallv  surprising,  and  the 
arrangement  of  title  is  all  that  can  be  either  expected  or 
desir^.  The  following  are  ^le  oirief  titles :  Action  of  Account, 
Adultery,  Assaolt  and  Battery^  Assompsit*  Attorney,  Aootion, 
Bankrupt*  Baron. and  Feme,  Bills  of  Azchange  and  Promis- 
80X7  Notes,  Coroners,  Common,  Covenant,  Debt,  Deceit,  De- 
tenue,  Distress,  Ejectment,  Executors  and  Administrators, 
Factor*  Finery,  Frauds*  Statute  of  Oame,  Imprisonment, 
Insofance,  Libel,  Malicious  Prosecution*  Mandamus,  Master 
and  Servant,  Nuisance,  Partners,  Quo  Warranto,  Replevin* 
BesooQs,  Shipping,  Slander,  Stoppage  hi  Transito,  Trespass, 
Trover,  Use  and  OcoupatioB*  Amendment  under  the  C.  L.  P. 
Acts,  Certificate  for  Costs. 

Numerous  as  these  titles  are,  eacli  ie  a  treatise  in  itself. 
Smbo  of  oemve  are  efaort*  hot  ottiere^-eaeh  as  Assumpsit* 
BsRskmpt*  Bale  ef  Sxohange,  «nd  Statate  of  Aands-^are  Toiy 
elaboiate;  end  vrbnieifer  a  title  is  ^abovmte*  that  is  Ibll  and 
extensive,  itis  earefotiy  eobdivided.  Tbos*  wpom  refersnee  to 
*'  Bnh  er  iKeiMHige  wid  Premieeery  Notes,"  «he  foUowing 
■obdiraionsmsenttheBsehes:  1.  Of  theNataieofaBillof 
bebance.  2.  Of  the  eapaeity  ef  the  oontraottng  parties.  3. 
Of  the  RequiftitBS  «f  a  Bill  ef  Sxohaage.  4.  Presentment  for 
aooeptanee.  5.  Of  the  Tranete  of  BHle  of  Ezobange.  6.  Of 
Presentment  for  payment.  7.  Of  the  acts  of  the  holder*  where- 
by the  parties  may  be  disdituged.    9.  Of  the  aetion  on  a  Bill 
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of  £zoh*Dge.  10.  Of  the  Natare  of  »  PromiMoir  Note.  11. 
Of  the  time  when  a  Note  oaght  to  be  presented  for  payment. 
12.  Of  the  Declaration. 

Others  of  the  titles  embrace  branches  of  the  law  either 
entirely  new  or  new  in  great  part  Saoh  are  '*  Amendments 
nnder  the  C.  L.  P.  Acts/'  and  "  Certiacate  for  Costs.''  Nothing 
ean  be  of  greater  utility  to  a  Nisi  Prius  man»  than  the  sum- 
mary of  the  law  on  these  two  sn^ects.  Scarce  a  case  is  tried 
wherein  it  is  not  neoessarr  to  make  some  reference  to  one  or 
other  of  these  branches  of  practice.  In  the  Tolumes  before  us 
the  summary  as  to  each  is  both  complete  and  reliable. 

The  work  itself  having  now  attained  its  twelfth  edition, 
nothing  more  need  be  said  to  show  in  what  manner  it  is 
received  by  the  profession.  After  all,  the  profession  is  not 
slow  to  appreciate  a  work  of  the  kind,  and  in  proportion  to  the 
patronage  bestowed  may  we  rate  the  real  value  of  the  work 
patronised.  It  is  not  our  practice  to  praise  indescrimi- 
nately  books  sent  to  us  for  review ;  bat  the  work  now  under 
consideration  is  one  which  ments  all  that  we  have  said 
in  its  favor.  It  is  of  a  nature  useful,  and  of  a  size  convenient 
It  is  compendious  in  matter,  and  compact  in  form.  It  is  all 
that  it  purposes  to  be,  and  more  than  it  appears  to  be.  It  is, 
in  a  word,  a  ready  and  reliable  circuit  companion — as  useful 
in  the  office  as  it  is  on  circuit.  It  is  of  its  kind  the  most 
recent  work  published,  and  upon  this  account,  if  no  other,  as 
a  law  book,  is  to  be  prised — ^tne  more  so  when  it  is  a  new  edi- 
tion, with  considerable  alterations  and  additions,  of  a  well 
known  and  thoroughly  established  work. 

In  mechanical  execution  the  volumes  are  in  all  respects 
worthy  of  the  eontents.  Messrs.  Stevens  A  Norton,  the  emi- 
nent publishers,  of  Bell  Yard,  Lincoln's  Inn,  London,  are  the 
publishers.  The  type  is  dear,  the  paper  good,  and  the  bind- 
ing unsurpassed  for  beauty  and  utility.  Let  all  who  can,  pro- 
cure copies  of  this  work ;  and  none  who  do  so,  and  make  a 
proper  use  of  them,  will  regret  the  purchase. 


Thb  Lownt  Oanaaa  Bkpokts.    Edited  by  MesBrs.  Labeare  & 
Angers,  and  published  by  Angustin  Cat6y  Qnebeo. 

We  have  received  No.  9  of  Vol.  IX.  of  the  above.  It  oon- 
tidns  reports  of  four  very  interesting  decisions  of  the  Lower 
Canada  Courts — ^two  of  mercantile  importance,  one  of  local 
interest  in  Montreal,  and  the  fourth  on  the  construction  of 
particular  words  creating  a  legacy.  Upper  Canadian  lawyers, 
who,  in  quest  of  information,  avail  themselves  even  of  reports 
of  the  United  States  courts,  will  find  that  a  perusal  ot  the 
Lower  Canada  Reports  will  repay  the  cost  of  suDScription. 


Thb  Lowib  Cakada  Jurist.    Montreal :  John  Lovell. 

The  October  number  of  this  useful  publication  is  received. 
It  eontains  seven  Cases,  of  which  one,  vii.,  CharioUe  v.  OoUecBU, 
is  of  considerable  interest,  bearing  as  it  does  on  the  sulject  of 
Slavery  in  Canada ;  and  anoUier^— J?iMion  v.  The  Orcmd  Trunk 
EaUviay  Cbrnpony-— is  a  leading  case  in  Lower  Canada  on  the 
law  of  carriers.    The  former  case  is  elsewhere  copied  at  length. 


Tmi  Britise  QcABnaiJis  akd  Blackwood. 

Leonard  Scott  k  Co.  oontinue  to  send  ns  the  reprints  of  th< 
valuable  Beviews.    Biiferin^  as  thoT  do  in  polities  and  reli_ 
ous  opinion,  tiiey  are  interesting  ana  instmotive  to  all  dasses. 
They  are  without  doubt  ike  Macaiines  of  the  age. 

No  man  alive  to  the  world  of  litentnieb  shcmld  be  without 
these  exponents  of  tiie  opinions  of  some  of  the  first  minds  of 
his  time.  In  England  the  expense  of  subscription  may  be  an 
obstacle  to  some,  but  in  America  the  focinties  offered  by 
Leonard  Soott  k  Co.  are  such  as  to  bring  the  Magaiines  witldn 
the  reach  of  all  not  absolutely  pover^-stricken. 

Any  one  of  the  four  Reviews — N&r(k  BrUUh^  Edinbmrf^ 


WutmintUT  or  London  QuaiUriy  ean  be  had  for  $3  a  year. 
Blackwood  is  also  the  same  price.  Blackwood  and  any  one  of 
the  four  Reviews,  only  $5 ;  or  the  four  Reviews  and  Blackwood 
onlv  $10.  All  the  principal  Booksellers  of  Toronto  are 
authoriied  to  act  as  Agents. 

Thx  Guat  Rbpublic  Moktblt,  for  October,  1859.    Osksmith 
k  Co.,  112  k  114  WiUiam  street,  New  Toi^. 

This  large  and  well  conducted  Magasine  does  not  lose  in 
interest  as  it  progresses  in  years.  Its  conception  was  of  the 
most  extensive  dMcription,  and  its  execution  ^^mIs  its  con- 
ception. The  number  before  us  is  the  fourth  or  the  second 
volume,  and  is  fuUy  equal  to  any  number  that  has  jret 
appeared.  So  far  as  we  can  understand  the  articles  whioh 
from  time  to  time  appear,  tiieir  aim  seems  to  be  less  to  instmot 
than  to  amuse  and  uelight.  Prodnetions  of  a  high  order,  in 
prose  and  poetry,  are  oontained  in  its  pages ;  and  while  there 
are  some  things  of  which  we  do  not  quite  approve,  there  are 
many  which  we  greatiy  admire.  The  October  number  opens 
with  a  poem  oaUed  "Sir  Agilthom,"  having  no  less  than 
seven  well  exeented  illustrations.  Then  follows  a  short 
biography,  with  four  illustrations,  of  John  Bon^an,  author  of 
tiie  l^gnm's  Promss.  A  short  psper  on  Clairvoyance  and 
ouj  by  Prof.  Gregory,  of  Edinburgh,  is  also  to  be 
foun'd  in  this  number,  togethor  with  other  contributions  in 
poetry  and  proee,  of  which  we  have  not  space  even  to  give  the 


Tn  WnxLT  Law  GAxnn.   Edited  by  R.B.&W.W.  Warden, 

Cincinnati. 

We  have  to  thank  the  publishers  for  a  great  many  numbers 
of  the  above  publication,  and  shall  be  glad  to  excliange  regu- 
larly  with  it 

(tae  of  the  Editors  was  at  one  time  President  Judg^  of  the 
Court  of  Common  Pleas  in  Cincinnati,  and  recentiy  a  member 
of  the  Supreme  Court  of  Ohio.  His  viewa  on  the  Elective 
Judiciary  ooincide  with  our  own.  Under  the  heading  "A 
Jndi^hip  gone  arUjgging,"  he  deplores  the  low  state  to  which 
judicial  excellence  in  the  United  States  is  reduced.  tSpeaking 
of  a  judnhip  of  the  Court  of  Appeal  in  New  York,  he  says 
that  "nobody  who  is  very  worthy  of  honors  considers  it  any 
honor  at  all  to  have  it  conferred  upon  him ;  and  the  mass  Si 
the  oitiiens,  so  far  from  lookin|s  alter  its  disposition  with  the 
most  anxious  attention,  leave  it  to  a  dass  ot  the  oommonily 
notoriously  ikt  mott  wuenmithui,  knaoUh^  and  time-^ening  of 
nnf/'    Agun,  he  savs^  *'tt  is  not  in  human  nature  to  relin- 

auish  a  first-rate  professional  practice,  for  a  berth  from  which 
le  occupant,  wi&out  any  fault  of  his  own,  every  two  years 
runs  the  risk  of  being  kicked  out,  and  in  which  the  more  con- 
scientiously he  discharges  his  duty  the  more  likely  he  is  to 
offend  the  mott  mjlnaiiial  portion  of  kit  emvlo^ertJ* 

The  Wteldy  OagdU  is,  for  the  purpose  of  binding,  pu^liahed 
in  neat  pamphlet  form.  Each  number  contains,  besides  an 
editorial  miscellany,  the  reports  of  many  decided  eases,  not 
only  in  Ohio,  but  in  the  States  of  New  Xork,  Massaohuaetts, 
Pennsylvania,  Kentucky,  Indiana^  Illinoia,  Missouri,  Ac 

The  price  is  $3  per  annum. 


TO   CO 


ESPONDENTS. 


Iwaimrm-  ««dw«'l)itirtonOowtt*byBilitah>,lwitthm»»MirBred. 

A  SunoinDF-JoBV  AUABur— W.  S^-a.T^-aadmr  *  niTlBion  Oonrts.* 

A  Towir  Otox— <md«  "OmmmI  OoRMpondrnM." 

dm  OP  TOUK  SoiraunBB-'irin  TCoalT*  atttntton  in  our  unL 

J.  B^  SoonAiimnp— w«  m»  dbUgad  ttj  jow  QonrnvalMtlon,  bot  ii«  do  not 
think  it  adTiMbto  to  pnbUih  tho  report  jxm  enolooo.  It  ii  not  ofnimdMit  i«por- 
tUMO  to  womnt  any  nottooat  oar  huad%  nnd  woeoold  not  weU  InMrt  It 
oompanl0dbjianoroniarkf.  ItIi»M7onHj,onnbrardprodnotlon.  If  we 

took  to  oaiwor  an  tko  cnido  ragiHrthnu  Ibr  lafil  Nftinn  wkkk  coom  na^ 

Mtfe^^wo  wonU  hftYe  but  Uttto  tiBO  to  diffota  to  onttm  «r  niotv  iaiportn^^ 
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5.  flatardaj...  Artldei,  l(u  to  be  l«ft  with  SacreUrT  of  Law  SoeUty. 

6.  BUNOAY^  20th  Smdaw  c^  3VM^ 

7.  Mondaj.....  Ghaneery  Uearing  Tens  eommeBfet. 
1&  SUNDAY^  2UI  .ftwrfgy  a^ter  IVM^. 

19.  Satwday...  Chan.  Hearing  T.  enile.    Last  day  fi>r  serr.  of  Writ  fat  Oo.  (bort. 
«.  SUNDAY..  SiMi  ANMloy  a/lcr  fVMIy. 

21.  Monday.....  MicSABUiAfl  Tibm  begiiit. 
8S.  Mday ......  Pkipw  Day,  Q.  B. 

20.  8atnrday.«  Paper  Day,  a  P. 

S7.  SUNDAY...  1«<  Amdoy  «»  XiyxnL 

28.  MoDday.....  Paper  Day,  Q.  B. 

10.  Taeeday  ...  Paper  Day,  0.  P.    Last  day  Ibr  deelar.  for  Oo.  Oosrt 

80.  Wednaaday  Puper  Dey,  Q.  B. 


IMPORTANT  BUSINESS  NOTIOE. 

aUmtr  pad  due  ocoMnUkaMbeMplaetd  in  the  hands  qf  mutn.  PcdUm  ^  Ardagh, 
JUtormift,  JSmritf  for  ootttethn;  mnd  that  mdtf  a  pnmfi  rtmiUanM  U>  M«m  idOI 
tavc  oewCf. 

nUwUhgtioiraMitUmottkatU^  Ftopridon  hmctcdopUitkU  9^^  taeAiy 
hca%  been  ampdled  to  do  eo  in  order  to  enaiUe  them  to  meet  their  ewrrent  txpeneee, 
which  are  very  heavy. 

Nam  that  the  vt^fulneae  qftheJonmal  ieeooeneratty  adwiittedf  U  wndd  nothe  m»> 
reuenoUt  to  enpeet  that  th$  Prpfeetien  and  Offtotre  ^  the  Omrie  woubi  oaoard  <f  a 
li6eitU  m»j>poi^  ^Mftod  ^oOeiM'iy  (Aeeurfiw  (0  ie  «iie(l  >br  IMr 


TO  OORBXSPONDBNTS—^  lojf  |Nve. 


NOVEMBER,   1859. 

^ — • • ■ -  ■!  — " T  II  --  i_  -r  ■ r — ""^ 

ASSIGNMENTS  TO  CREDITORS. 

In  the  absence  of  a  Bankruptey  law  in  this  Proyinoe^ 
the  law  regalatiDg  debtor  and  creditor  in  generali  and  that 
branch  of  it  which  relates  to  assignments  in  trust  for 
creditors  in  particnlar^  is  deserring  of  close  attention. 

Of  late  years  there  haye  been  signal  changes  in  this 
branch  of  the  law— -changes  made,  so  fSur  as  one  can  seci 
without  system  and  without  connexion,  and  consequently 
by  no  means  free  from  confusion  and  doubt. 

Under  this  state  of  the  law,  the  questions,  what  is  a  legal 
assignment,  when  such  an  assignment  ought  to  be  executed, 
the  effect  of  it  when  executed,  and  what  shall  be  done  with 
it  when  executed,  are  not  eaoly  answered.  We  propose  to 
make  some  remarks  on  decided  casA,  to  show  as  &r  as 
possible  the  true  answers  to  these  questions. 

WKai  u  a  legal  awignnwhtJ^^AjiL  agreemoit  between 
orediton  and  their  debtor  may  be  by  parol,  that  is,  oial 
(Norman  v.  Thomp9onj  4  Ex.  B.  757),  but  under  certain 
eiroumstanoes  writing  is  positively  required.  If  the  pro- 
perty intended  to  be  assigned  is  such  that  an  execntoiy 
agreement  in  respect  thereof  is  by  the  Statute  of  Frauds 
required  to  be  in  writing  and  signed  by  the  party  to  be 
chaiged  therewith,  it  would  seem  that  the  statute  applies, 
and  must  be  complied  with.  Thus,  if  the  subject  matter  of 
the  assignment  be  real  estate,  or  goods  exceeding  £10  in 
Talue,  or  something  not  to  be  perfonned  within  a  year, 
the  assignment  ought  to  be  in  writing.  (Per  Macaulay,  C.  J., 
n  BruntkiU  ▼.  Metealf  el  al,,  8  U.  0.  C.  P.  168.)    The 


consideration  of  such  an  assignment  is  the  fact  that  a 
number  of  creditors  sign,  each  acting  on  the  faith  of  the 
engagements  of  the  othenH-*each  having  the  undertaking 
of  the  rest  as  a  consideration  Ibr  his  own  authority.  (Per 
SulKvan,  J.,  lb.  2  U.  0.  C.  P.  451.) 

When  to  he  executed.'] — ^Though  it  is  enacted  by  statute, 
22  Yio.  cap.  99,  sec.  19,  that  if  any  person,  being  at  the 
time  in  insolvent  circumstances  or  unable  to  pay  his  debts 
in  fhll,  or  knowing  himself  to  be  on  the  eve  of  insolvency, 
shall  make  or  cause  to  be  made  any  gift,  conveyance, 
assignment  or  transfer  of  any  of  his  goods,  chattels  or 
effects,  &c.,  with  intent  to  defeat  or  delay  the  creditors  of 
such  person,  &o.,  every  such  gift,  conveyance,  assignment, 
transfer,  &c.,  shi^  be  deemed  and  taken  to  be  absolutdy 
null  and  void  as  against  the  creditors  of  such  person ;  yet, 
it  is  expressly  declared  that  nothing  in  the  act  contained 
shall  be  held  or  construed  to  invalidate,  &o.,  <'  any  deed  of 
assignment  made  and  executed  by  any  debtor  for  the  pur* 
pose  of  paying  and  satisfying,  ratably  and  proportionably, 
and  without  preference  or  priority,  all  the  creditors  of  such 
debtor  their  just  debts."  UntU  the  assignment  is  executed 
by  some  creditor  or  orediton,  it  is  a  mere  voluntary  convey- 
ance, revocable  at  the  pleasure  of  the  debtor,  and  conse- 
quently void  against  a  subsequent  purchaser  for  value  or  an 
execution  creditor.  (Harland  v.  .0iicftr,  15  Q.  B.  718; 
Siggen  v.  EvoMy  5  El.  &  B.  367 ;  JUaubosi  v.  Tapping  et  ak^ 
U.  C.  Q.  B.  183.) 

The  effedf  vAen  exeeuUd.'] — ^The  assignment  is  to  be  for 
the  benefit  of  orediton,  and  fio<  of  the  debtor.  If,  there* 
fore,  the  effects  assigned  be  of  much  greater  value  than  the 
debts  due,  and  the  transaction  appear  to  be  an  attempt  to 
tie  np  the  property  as  against  creditors,  it  will  be  void* 
{BnUcuM  V.  JBeddame  ei  a/.,  16  U.  0.  Q.  B.  208 ;  Ouming 
V.  McNdughtan^  16  U.  0.  Q.  B.  194.)  Or  if  the  debtor 
exact  benefits  for  himself-— such  as  the  retention  and 
enjoyment  of  his  furniture  or  other  part  of  his  property ;  a 
release  from  his  debts  in  full,  though  payment  be  only  of 
part;  or  the  payment  of  the  surplus,  if  any,  after  dividend — 
in  these  and  other  cases  the  better  opinion  appears  to  be 
that  the  assignment  would  be  void  as  against  non«executing 
orediton.  ( WOetm  v.  Kerr  H  al^  17  U.  0.  Q.  B.  188 ; 
JfoM&on  V.  Tapping  ei  al,  Jb.  168.)  Speaking  of  an 
assignment  of  this  kind,  the  Chief  Justice  of  Upper  Canada 
is  reported  to  have  said :  ^'  In  my  opinion,  it  was  also  frau- 
dulent, by  reason  of  the  stipulation  contained  in  the  assign- 
ment that  no  orediton  should  share  in  the  proceeds  except 
such  as  should  execute  the  assignment  within  fi»rty  days, 
which  assignment  contained  the  release  by  the  orediton 
who  should  execute  of  all  the  debts  in  full,  on  condition  of 
their  getting  the  dividend  out  of  what  the  effects  mig^t 
produce,  and  a  provision  that  after  the  executing  creditcn 
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•hould  be  paid  their  divtdeDd,  any  sorplus  that  there  might 
be  should  go  to  their  aaeignor''  (17  U.  C.  Q.  B.  170) ;  and 
Mr.  Justioe  BarnSi  in  the  same  case,  deeoribed  the  aBsiga- 
ment  aa  ''  an  attempt  to  coerce  the  creditors  to  come  in 
under  a  disadrantageoas  condition,  at  the  peril  of  getting 
nothing"  (Ih.  171).  In  one  case  vhere  the  debtor  having 
obtained  from  his  creditors  an  extension  of  time,  covenanted 
to  pay  all  his  debts  in  full  and  not  to  part  with  his  effects 
except  for  the  benefit  of  his  <^editon  generally,  but  subse- 
quently made  an  assignment  to  one  of  his  oreditora  for  the 
benefit  of  all,  the  deed  containing  a  release  from  all  further 
indebtedness  by  the  creditors  exeeuting  the  assignment. 
The  Court  of  Chancery  declared  such  an  assignment  to  be 
in  oontravention  of  the  agreement;  that  the  creditors  were 
entitled  to  participate  mlaUy  in  the  proceeds  of  the  trust 
without  releasing  the  balanee  of  their  claims  (Tu^^hr  y- 
MMey,  6  U.  C.  Chan.  R.,  670).  The  result  of  the  oases 
seems  to  be  that  a  person  who  is  making  an  assignment  has 
90  right  to  dictate  teram  whereby  he  is  to  derive  a  benefit 
er  advanti^  to  himself.  If  there  be  any  seeret  ti«st| 
benefit  or  advantage  to  be  derived  from  the  assignment  by 
the  debtor,  the  tmosaotioti  will  be  fmudelent  and  void  as 
against  thos.e  areditors  who  do  not  agree  to  it 

What  $haU  be  <feiM,  «A#i»  smchAicI.]— The  aflsignnMOt 
must  be  net  onfy  for  the  benefit  of  creditors  in  good  fldtih, 
but  notice  of  it  must  be  given,  diieotly  or  indireotly,  actu- 
ally or  constructively,  to  the  public,  so  that  creditem  may 
be  informed  of  its  existence,  and  govern  tkemselves  aocor- 
abgly.  It  is  enacted  by  the  20  Vie.  cap.  S,  see.  2,  tiiat 
every  sale  of  goods  and  chattels  whioh  sthall  not  be  accom- 
panied by  an  immediale  delivery,  and  foUowad  by  an  aotual 
aad  continued  change  of  posssBBon  of  the  goods  and  chat- 
tels sold,  shall  be  in  writing,  and  such  writing  sworn  to  and 
ni^stered  in  the  office  of  the  eleiic  of  the  county  court  of 
the  oounty  or  union  of  counties  where  the  bAxgainor  (if  a 
resident  of  Upper  Canada)  shidl  reside;  otherwise  sooh 
sale  ahaH  be  void  as  against  the  oreditora  of  the  party 
oonv^ng,  Ac  (sees.  2  &  5).  The  instrument  muat 
be  aeeooq»nied  by  an  affidavit  of  exeoutioa,  and  an 
affidavit  of  the  baigainee,  or  his  agent  duly  authorixed  in 
writing  to  take  the  oonveyanoe^  Ac,  that  ^e  sale  is  ftona 
fide  and  fbr  good  consideration,  as  set  forth  in  the  oottvey- 
anoo)  and  not  for  A»  paipose  of  holding  or  enabling  the 
baigaittee  to  hold  the  goods  mentioned  therein  as  agasnnt 
the  oreditoon  of  ihe  baigainor  (sec.  2  of  20  Vic.  cep.  8). 
The  statute  (which  does  not  i^y  to  lands)  recogniaea  a 
d^veiy  and  doiitinaed  poasoHnfon  thenaftec  to  convey  tith^ 
and  the  object  is  to  guard  the  rigkts  of  ereditoxs  and  aub- 
•equent  purohasers  and  mortgagees  in  good  fidth  against 
eases  where  a  delivery-  and  continued  change  of  posseauon 
dDes  not  foUow  ^e  sale;  and  it  ia^anffioient  for  us  oa  tiiis  | 


point  to  state  that  any  assignment  to  creditors  has  been  held 
to  be  a  ''sale''  within  the  meaning  of  and  to  come  under 
the  operation  of  the  act.  (^Taylor  v.  WhelUmere  ei  aL^  10 
U.  C.  Q.  B.  440;  Beward  v.  MUcheU,  ei  al,  A.  535, 
S.  C.  11  U  C.  Q.  B.  625.)  It  seems  that  the  affidavit 
may  be  made  by  one  of  several,  as  well  as  by  all  assignees, 
in  a  deed.  {Beward  v.  Mitchell  ei  al,  11  U.G.  Q.B.  625.) 
The  act  as  to  the  registry  of  bills  of  sale,  &c.,  applies 
only  to  cases  where  the  goods  and  chattels  are  in  the  poe- 
session  of  the  assignor  at  the  dme  of  the  assignment,  and 
not  to  goods  and  chattels  subsequently  aeqfuired.  As  a 
general  principle,  it  is  clear  that  an  asugnment  of  personal 
property  can  only  operate  upon  such  property  aa  was  in 
existence,  and  as  the  assignor  had  an  interest  in,  at  the  time 
of  executing  the  assignment  (^Short  v.  ^h/Ioa,  12  U.  G. 
Q.  B.  79.)  Thus :  where  a  chattel  mortgage  was  made  on 
the  18th  February,  1853,  of  seven  hundred  pieces  of  Um- 
ber, *^  together  with  whatever*  quantity  of  squared  timber 
the  party  of  the  first  part  may  manufacture  during  the 
remabder  of  the  season,''  and  the  timber  made  after 
February,  1853,  was  allowed  to  remain  in  the  possession  of 
the  mortgagor,  it  was  held  that  as  i^nst  a  creditor  of  the 
mortgfl^r  the  mortgagee  was  not  entitled  to  such  subse- 
quently made  timber.  (Oumminff*  eieU,  v.  Motrin,  12 
U.  0.  Q.  B.  565;  see  ako  CantpbeU  v.  Beed^  14  U.  G. 
B.  805.)  If  the  goods  intended  to  be  assigned  are  not  in 
tbs  poflsessioa  of  4^e  easignor-— for  exampfe,  in  a  eustom 
house — ^It  would  sppear  there  eattiet  be  any  nctwd  and 
oontinued  change  of  possession  to  satisfy  the  palate. 
(^Barri$  Uol.  v.  !%•  OommmMBank^  16  U.O.  Q.&  4S.) 

.  It  is  not  a  question  of  lew,  but  a  matter  of  ftet  fov  the 
decision  of  the  jury,  whether,  under  all  the  oirauantanoes 
of  a  paitioular  ease,  there  has  been  an  immediate  deltveiy, 
and  actual  and  eoatinued  change  of  possession,  under  an 
assignment,  snffieieBt  to  satiafy  the  statute,  when  the 
assignment  is  not  registered,  as  the  atatate  praseribes. 
{IbrheM  et  al  v.  Smiih,  IS  U.  C.  Q.  &  ^4A},Waldie  «. 
Grange,  8  U.  C.  C.  P.  481.) 

Where  a  ddMor,  just  before  seveial  exeoutionB  issued 
agsinat  his  preperty,  assigned  it  to  trustees  for  ibm  benefit 
of  his  creditots^  witii  the  most  minate  aoottracy  us  to  every 
article  of  property,  and  his  sign  was  taken  down  foonm  his 
shap,  but  he  remaiaed  vnth  his  ehrka  in  poaseasion  of  the 
gends,  seUing  them  as  if  his  own  property,  but  aoooiwting 
to  the  trustees,  the  property  having  been  tdren  inexeention 
by  tihe  sheriff  as  belonging  to  the  debtor,  it  was  held,  in  an 
notion  of  trM^ass  by  the  trusteea  agunst  the  sheriff  that, 
die  jury  having  negatived  the  possessbn  of  the  trustees,  a 
verdict  for  the  shniff  was  correct  (^Armstrong  et  ai,  «. 
Moodie,  6U.  G.  O.  S.  588;  see  also  ServM  v.  TMn  etal, 
2  U.  G.  Q.  B.  580;  and  Wihon  v.  £err  et  al,  17  U.  0. 
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Q.  B.  168.)  A  change  of  posseflsioii,  and  afterwards  the 
assignees  redeliyertng  to  the  debtor  as  their  agent,  though 
his  being  agent  may  aooord  with  the  express  terms  of  the 
deed,  is  tit&t  all  nothing  but  a  sjmbolioal  ddtyeiy,  leaving 
the  goods  just  where  thej  were  before;  and  this,  the 
Legidature  determined,  should  not  be  the  case  without 
registration  of  tide.  {Reward  v.  MitekeU  et  al,  10  U.  C. 
Q.  B.  440,  S.  C.  11  U.  C.  Q.  B.  625.)  Where  there  is 
no  registry  <^  the  aso^nment,  the  only  really  safe  mode, 
under  all  circumstances,  is  for  the  assignor  to  go  out  of 
possession,  and  so  continue.  If  this  be  not  done,  instead 
of  the  public  knowing  of  an  actual  and  continued  change 
of  possession,  they  will  probably  know  of  nothing  except 
what  has  all  the  appearance  of  a  fmud,  such  as  the  L^ui- . 
latiire  designed  to  preyent  (Oorr«ca^afi «.  JHoodUy  15  U. 
C.  Q.  B.  92;  McLeod  v.  Santtlion,  lb.  Ill;  Taylor 
ei€d.v.  The  Oammercial  Bank^  4  U.  0.  0.  P.  447.)  StOl, 
where  the  parties  put  others  in  possession  with  the  assignor, 
and  the  jury  found  a  yerdict  for  the  assigneeB,  the  court 
refused  to  disturb  the  verdict.  {Mcnthan  et  ml.  v.  The  Chn^ 
mercial  £ank,  17  U.  C.  Q.  B.  30.) 


THE  CANARY  AND  THE  COUNTY  JUDGE. 

The  County  Courts  of  England,  aa  onr  readera  know, 
are  similar  in  their  constitution,  jurisdiction,  and  pro- 
cedure, to  the  Upper  Canada  Division  Courts.  The  Judge 
deoidee  bodi  upon  law  and  facta,  and,  like  (mt  local  Judges, 
may  exercise  a  large  discretion.  Our  Judges,  however,  do 
not  veature  to  kfftMlaU — they  declaie  the  law,  they  do  not 
attempt  to  manufiieture  laws  to  suit  their  own  particular 
views. 

A  certain  Judge  (Everett),  who  enlightens  the  profane 
vulgar  resorting  to  the  Salisbury  County  Court  (England), 
has  announoed  a  new  prindple,  not  diseovefuble  in  the 
books  as  wo  on  this  side  of  the  Atlantic  read  the  law ;  and 
which  the  learned  Judge  must  have  drawn  &om  his  own 
brains  instead  cf  from  his  books,  unless,  indeed,  by  some 
curious  process  of  r^uKming,  he  has  discovered  it  in  the 
loazm,  de  mtttmw  fum  ciira^  2bx  (the  law  does  not  oonee^ 
itself  about  CanatieB).  The  case  of  Mai^ews  v.  Sedway, 
reported  in  the  Ooun^  CourU  Chrontele,  is  our  audiority. 
The  question  was  u  to  the  value  of  a  Camay  bird,  aaad  on 
the  case  being  called.  His  Honour  Judge  Everett  said, ''  he 
woidd  never  allow  such  a  oaae  to  be  brought  into  Courts 
without  setting  his  face  against  it  He  would  dedine  to 
try  it,  and  the  plaintiff  might  go  to  the  Queen's  Bench  for 
a  MtndaimM$  to  compel  lum,  if  he  pleased.  He  would 
never  sit  to  try  such  rubbish  as  the  value  of  a  Canary  bird.'' 

We  assume,  a  sale  by  the  plaintiff  to  the  defendant,  and 
the  action  brought  to  recover  the  ^'  value  "  of  the  bird. 


The  County  Courts  are  <<  small  debts  Courts,"  and  are  so 
designated  in  the  Act.  The  Legislature  has  not  given  any 
arbitrary  meaning  to  the  words  "small  debts,"  and  in  t^eir 
ordinary  signification,  they  include  aU  debts  however  tri- 
fling In  amount. 

We  believe,  that  in  some  of  the  United  States,  debts 
under  a  certain  named  amonnt,  are,  by  positive  enactment, 
not  reooverable  throi^  the  Courts,  but  we  never  heard  of 
such  an  enactment  in  England,  .or  in  any  Brltbh  Colony 
where  the  kw  of  England  is  the  rule  fur  decifdon  of  civil 
rights.  And  in  the  absence  of  any  staiutoiy  provision,  Mr. 
Everett,  we  are  bold  to  say,  was  guilty  of  a  denial  of  justtoe, 
in  refusing  to  entertain  a  case  because  the  debt  claimed 
was  veiy.  small.  Not  even  the  musieal  aspect  of  this  little 
ease,  could  soothe  die  angiy  feelings  in  the  Judge's  breast* 
Poor  birdie*«foor  plaintiff.  If  the  learned  Judge  was  so 
irate,  the  subject  of  the  action  being  a  CkJiaiy  hard,  ho# 
wo^d  he  have  fidt  if  the  matter  was  mere  minute,  and  in* 
vdved  e  question  as  to  the  value  <^  one  well  trained  '^  in^* 
dustrious  flea."  But  we  mtwt  not  dwell  too  mueh  upon  what 
our  brother  of  the  County  CourU  Chronieie  pronounees  an 
<<  error  in  judgment,"  while  admitting  fully  the  general 
ezeeUenee  of  the  deeiaiona  given  by  tiie  County  Court 
Judges,  and  the  good  sense,  temper,  and  dMoietien,  witii 
whidi  iheir  ^ctioils  are  guided. 

Our  ootempohtfy  gees  ott  to  say,  **  It  is  not  because  kt 
this  soHtaiy  ^ase  the  matter  rdates  to  a  Canary  bhrd  only, 
that  we  advert  to  it,  but  we  offer  some  few  remarks, 
because  we  think  an  important  principle  is  invdved  in  the 
question.  Articles  may  derive  their  Take  firom  peouHar 
and  adventitious  cironmsdances)  and  t6  ladce  this  v^  case 
befbre  us,  a  Canasy  may  net  be  a  bifd  to  afford  mudi  in 
the  way  of  nouriiltnient  for^etsUe,  like  a  Dorking  pidlet,' 
or  an  Aylesbury  duck ;  but,  as  an  article  of  trade,  te  be 
bought  and  sold  by  professed  deaiers  in  such  things,  a 
Canary  may  range  in  valuoi  we  believe,  firom  3«.  to  80«.,  or 
more.  Societies  are  formed  for  improving  their  breed,  and 
the  Crystal  Palace  does  not  disdain  to  hold  exhibitions  of 
them,  and  to  decree  prizes  to  the  owners.  Will  it  be  main- 
tained, that  if  a  stranger  wantonly  kill  or  maim  such  a  bird, 
the  owner  is  to  be  deprived  of  the  power  of  seeking  com- 
pensation for  ihe  loss  he  has  sustained?  But  we  go  furtiier 
than  this — we  look  to  the  principle  upon  which  the  refusal 
of  the  learned  Judge  to  try  the  case,  is  based,  and  we  cannot 
but  tMnk  it  unwise,  and  unsafe  to  say,  that  in  a  Court 
which  has  been  characterized  essentially  "  the  poor  man's 
Court,"  any  matter,  however  apparently  trivial,  where  there 
is  a  wrong  to  be  remedied,  and  justice  to  be  done,  is  un- 
worthy of  being  heard  and  decided." 

We  cordially  concur  in  these  remarics,  and  go  fuitber. 
We  assert,  the  action  of  the  Judge  was  not  only  iU-judged| 
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bat  contrary  to  law.  If  men  fail  to  receive  jastice  through 
the  Courts,  thej  will  be  apt  to  carve  out  jnstice  for  them- 
Belvea  Five  ehilioga  may  be  a  matter  of  no  moment  to 
the  man  who  is  worth  50#.  or  more  a  day,  bat  to  him 
whose  earnings  for  a  day  woold  not  equal  &5.y  it  is  of  con- 
sequence. 

A  Canary  bird  worth  a  crown,  may  be  one  of  a  stock 
numbering  thousands — indeed,  a  man's  whole  means  may 
be  invested  in  the  <'  Bird  trade/'  and  if  he  choses  to  sell 
every  single  bird  on  credit,  is  he  to  be  told,  you  cannot  re- 
cover the  price  of  any  such  rubbish,  as  the  value  of  a 
Ganaiy  bird  is  not  worthy  of  notice. 

Our  local  Judges,  we  believe,  are,  as  a  class,  not  inferior 
to  the  County  Court  Judges  of  England.  They  possess  a 
more  extended  jurisdiction,  being  Judges  of  Superior 
Courts  as  well  as  of  Inferior,  and  we  have  seen  one  of  the 
ablest  of  our  Judges,  on  one  day  disposing  of  a  *^  question 
of  value''  extending  to  ten  thousand  pounds,  and  the  fol- 
h>wing  day  in  the  Division  Court  (analagous  to  the  English 
County  Courts,)  patiently  investigating  a  case,  the  amount 
claimed  being  ten  shillings. 

The  Superior  Courts  of  Common  Law  in  England,  do 
not  disdain  to  take  cognisance  of  an  action  for  two  gmneas, 
and  even  for  less  than  that  amount,  if  satisfied  that  there 
is  no  other  Court  in  which  the  sum  could  be  recoverable ; 
and  Judge  Everett  might  have  tried  the  little  Ganaiy  ease, 
small  though  the  subject^  without  damage  to  his  dignity. 

There  is  always  danger  from  pernicious  example,  and  we 
are  accustomed  to  look  to  the  Past  for  light.  In  this  point 
of  view,  the  case  is  not  undeserving  of  notice.  One  word 
more,  it  has  been  well  observed,  that  the  local  Courts 
though  commonly  dealing  in  matters  trifling  in  amount, 
<'  are  not  small  Contts,  fon  the  principle  of  jusuce  renders 
tb^m  great" 


CONSOLIDATED  STATUTES. 

In  this  number  we  publish  the  proclamation  giving  effect 
to  the  Consolidated  Statutes  for  Upper  Canada,  including 
the  acts  of  last  Session.  They  are  to  take  effect ''  on,  from 
and  after  the  fifth  day  of  the  month  of  December,  now  next 
ensuing."  A  similar  proclamation  has  been  issued  as  to 
the  Statutes  for  Canada. 


PBOVINCE  OF  CANADA.— EDMUND  HEAD. 

VxoTOBiA,  6y  th$  ^aee  qf  Ood,  of  ike  UniUd  Kingdom  of  OrtQi 
Britain  and  Ireland^  Queen  Defender  of  the  Faith^  J-c,  Jfc,  ^c. 

To  all  to  whom  these  presents  shall  come— Griiting  : 

John  A.  Macdonald^  )  TXTIIEREAS  in  and  by  a  certain 
AUy.  OenL  j    V  T      Act  of  the  Legislature  of  the 

Province  of  Canada,  passed  in  the  Twenty-second  year  of  Her 
M^esty'B  Reign,  and  intituled^  '*  An  Act  respecting  the  Con- 
sobdated  Sfcatntes  for  Upper  Canada,"  it  is  amongst  oSier  things 


enacted  that  "The  printed  Roll  attested  as  that  of  the  Public 
General  Statutes  wnioh  apply  exdasively  to  Upper  Canada* 
revised,  classed  and  consolidated,  under  the  signature  of  His 
Excellency  the  Governor  General,  that  of  the  Clerk  of  the 
Legislative  Conneil  and  that  of  the  Clerk  of  the  Legislative 
Assembly,  and  deposited  in  the  office  of  the  Clerk  of  the  Legis- 
lative Council,  shall  be  held  to  be  the  original  thereof,  and  to 
embody  the  several  Acts  and  parts  of  Acts  mentioned  as  to 
be  repealed  in  the  Sohednle  A  thereto  annexed ;  but  the  mar- 
ginal notes  thereon,  and  the  references  to  former  enactments 
at  the  foot  of  the  seTcral  sections  thereof,  form  no  part  of  the 
said  Statutes  and  shall  be  held  to  have  been  inserted  for  con- 
venience of  reference  only,  and  may  be  omitted  or  oorreoted, 
and  any  mis-print  or  clerical  error  m  the  said  Roll  may  also  be 
corrected, — ^in  the  Roll  hereinafter  mentioned ;"  That  **  The 
Governor  ms^  select  such  Acts  and  parts  of  Acts  passed  dnring 
the  present  Session,  as  he  may  deem  it  advisable  to  incorpor- 
ate with  the  said  Statutes  contained  in  the  said  first  mentioned 
Roll,  and  may  cause  them  to  be  so  incorporated  therewith, 
adapting  their  form  and  languase  to  those  of  the  said  Statutes 
(but  without  changing  thoir  effect),  inserting  them  in  their 
proper  places  in  the  said  Statutes,  striking  out  of  the  latter 
any  enactments  repealed  by  or  inconsistent  with  those  so  incor- 
porated, altering  the  numbering  of  the  chapters  and  sections, 
if  need  be,  and  adding  to  the  said  (Schedule  A  a  list  of  the 
Acts  and  parts  of  Acts  of  the  present  Session  so  incorporated 
as  aforesaid ;  and  the  Governor  may  direct  that  all  sums  of 
money  stated  in  the  said  Roll  in  Halifax  currency,  be  converted 
into  dollars  and  cents,  in  all  cases  where  it  can  be  conveniently 
done ;"  That  "  So  soon  as  the  said  incorporaUon  of  such  Acts 
and  parts  of  Acts  with  the  said  Statutes,  and  the  said  addition 
to  the  said  Schedule  A  shall  have  been  completed,  the  Ctover- 
nor  may  cause  a  correct  printed  Roll  thereof,  attested  under 
his  signature  and  eoontersigned  by  the  Provincial  Secretary, 
to  be  deposted  in  Uie  office  of  the  Clerk  of  the  Legislative 
Council,  which  Roll  shall  be  held  to  be  the  original  thereof, 
and  to  embody  the  several  Acts  and  parts  of  Acts  mentioned 
as  repealed  in  the  amended  Schednk  A  thereto  annexed  ;  any 
marginal  notes  however,  and  references  to  former  enactments 
whion  may  appear  thereon  being  held  to  form  no  part  of  the 
said  Statutes  but  to  be  inserted  for  convenience  or  reference 
only;"  That  "  The  governor  in  Cvunoil,  after  such  deposit  of 
the  said  last  mentioned  Roll,  may,  by  Proclamation,  declare 
the  day  on,  from  and  after  which  the  same  shall  come  into 
foice  and  have  eftct  as  law  by  the  designadon  of  '*  The  Con- 
solidated Statutes  for  Upper  Canada ;"  And  that  "  on,  from 
and  after  such  day,  the  same  shall  accordingly  come  into  force 
and  effect  as  and  by  the  designation  of  *'  The  Consolidated  Sta- 
tutes for  Upper  Canada,"  to  all  intents  as  though  the  same 
were  expressly  embodied  in  and  enacted  by  this  Act,  to  come 
into  force  and  have  effect  on,  from  and  after  such  day ;  and 
on,  from  and  after  the  same  day,  ail  the  enactments  in  the 
several  Acts  and  parts  of  Acts  in  such  amended  Schedule  A 
mentioned  as  repealed  shall  stand  and  be  repealed, — save  only 
as  hereinafter  is  provided ;  Amu  WmitSAS  tbb  Right  Hok- 
OEABLB  Sir  Edmuvd  Walkui  Hsad,  Baronet,  being  Gover- 
nor General  of  our  said  Province  of  Canada,  hath  selected 
such  Acts  and  parts  of  Acts  passed  during  tiie  Session  of  the 
Legislature  of  the  P^vinee  of  Canada  now  last  past,  as  he 
deemed  it  advisable  to  inoorporate  with  the  Statutes  contained 
in  the  printed  Roll  attested  as  that  of  the  Public  General  Sta- 
tutes which  apply  exclusively  to  Upper  Canada,  revised,  eks- 
sifled  and  consolidated,  under  his  signature,  that  of  the  Clerk 
of  Uie  Legislative  Council,  and  that  of  the  Clerk  of  the  Legis> 
lative  Assembly,  and  deposited  in  the  office  of  the  Clerk  of  the 
Lfttislative  Council,  and  hath  caused  them  to  be  so  incorporar 
tea  therewith,  adapting  their  form  and  language  to  those  of  the 
said  Statutes,  (but  without  changing  their  effect,)  hath  caused 
them  to  be  inserted  in  their  proper  places  in  the  said  Statutes, 
striking;  out  of  the  latter  such  enactments  as  are  repealed  by, 
or  are  mconsistent  with  those  so  incorporated,  and  bath  caused 
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the  numbering  of  the  Chapters  and  Seotions  to  be  altered,  as 
was  necessary,  and  hath  caused  to  be  added  to  the  Schedule 
A  a  list  of  the  Acts  and  parts  of  Acts  of  the  said  Session  so 
incorporated  as  aforesaid,  and  hath  caused  all  sums  of  money 
statea  in  the  said  Roll  in  Halifax  currency,  to  be  converted 
into  dollars  and  eents,  in  all  eases  where  it  could  foe  eonve- 
niently  done ;  and  so  soon  as  the  said  incorporation  of  such 
Acts  and  narts  of  Acts  with  the  said  Statutes  and  the  said  ad- 
dition to  toe  said  Schedule  A  was  completed  hath  caused  a 
correct  printed  roll  thereof,  attested  under  his  signature  and 
countersigned  by  the  Provincial  Secretary,  to  be  deposited  in 
in  the  office  of  the  Cleric  of  the  Legislative  Council ;  And 
Whbbxas  the  provisious  contained  in  the  first  three  sections  of 
the  said  Act  have  been  thus  duly  carried  into  effect ;  And 
Whereas  our  said  Governor,  after  such  deposit  of  the  said  last 
mentioned  Roll,  by  and  with  the  advice  and  consent  of  our 
Executive  Council  for  the  said  province,  hath  declared  the 
Fifth  day   of  December   next   as    the   day  on,  from   and 
after  which  the  same  shall  come  into  f9rce  and  have  effect  as 
law  by  the  designation  of  *'  The  Consolidated  Statutes  for 
Upper  Canada ;  Now  Know  Ye,  that  by  and  with  the  advice 
of  our  Executive  Council  of  the  said  Province  of  Canada,  we 
do»  by  this  our  Royal  Proclamation,  declare  that  on,  from  and 
after  the  Fifth  day  of  the  montii  of  December  now  next 
ensuing,  the  said  last  mentioned  Roll  attested  under  &e  sig- 
nature of  our  said  Qovemor  of  our  Province  of  Canada  coun- 
tersigned by  the  Provincial  Secretary,  and  deposited  in  the 
office  of  the  Clerk  of  the  Legislative  Council  of  the  said  Pro- 
vince as  aforesaid,  shall  come  into  force  and  have  effect  as  law 
by^  the  designation  of  "  The  Consolidated  Statutes  for  Upper 
Canada,"  to  all  intents  as  though  the  same  were  expressly 
embodied  in  and  enacted  by  the  said  Act    Of  all  which  our 
loving  subjects  of  our  said  Province,  and  all  others  whom  these 
presents  may  concern,  are  hereby  required  to  take  notice,  and 
to  eovern  themselves  accordingly. 

In  testimony  whereof,  we  have  caused  these  our  Letters  to 
be  made  Patent,  and  the  Great  Seal  of  our  said  Province  of 
Canada  to  be  hereunto  affixed :  Witness,  our  right  trusty 
and  well-beloved  the  Right  Honorable  Sir  Edmund  Walker 
Head,  Baronet,  one  of  our  Most  Honorable  Privy  Council, 
Oovernor  General  of  British  North  America,  and  Captain 
General  and  Governor  in  Chief  in  and  over  our  Provinces  of 
Oanadai  Nova  Seotia,  New  Bmnswiek,  and  the  Island  of 
Prince  Edward,  and  Vice- Admiral  of  the  same,  Ac.,  &o.,  &c., 
at  our  Government  House,  in  our  City  of  ^aebec,  in  our  said 
Province  of  Canada,  this  ninth  day  of  November,  in  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  fifth-nine,  and 
in  the  Twenty-third  year  of  our  Reign. 

By  Command, 

Chas.  Allxtn»  Seerdary. 


TO  SUBSCRIBERS. 
The  atteotioa  of  sabsoriben,  now  that  we  are  drawing 
towards  the  end  of  our  fifth  year,  is  requested  to  the  large 
amoant  of  arrearages  on  our  books. 

By  the  new  system  of  addressing  the  Law  Journal  each 
aubficriber  is  monthly  informed  of  the  amount  which  he 
owes  us  to  the  end  of  the  current  year  of  his  subscription. 

When  the  present  volume  is  finished  we  shall  be  oom. 

pelled  in  justice  to  ourselves  to  make  a  decided  effort  to 

collect  our  dues.     The  ordinary  expenses  of  publication  are 

60  heavy,  that  without  a  corresponding  support  from  those 

for  whose  benefit  we  publish^  we  cannot  be  expected  to  con- 

inae  our  labois. 
2 


DAVID  DUDLEY  FIELD. 

This  distinguished  lawyer  recently  delivered  an  address 
on  the  opening  of  the  Law  School  of  the  University  of  Chi- 
cago; the  greater  part  of  which  we  are  enabled  to  publish. 
We  do  not  remember  ever  to  have  read  a  production  ia 
which  the  Science  of  Law  as  applied  to  the  affairs  of  men 
is  so  philosophically,  so  logically,  and  so  ably  treated. 

The  arguments,  towards  the  conclusion  of  the  address,  in 
favor  of  the  establishment  of  Law  Schools,  though  short, 
are  forcible.  We  recommeiid  the  perusal  of  them  to  all 
Interested  in  •Upper  Canadian  Universities.  It  seems  to 
have  been  the  policy  of  those  who  guide  the  destiny  of  more 
than  one  Upper  Canadian  Uniyersity  that  we  ooold  namey 
studiously  but  stupidly  to  ignore  the  teaching  of  Law  aa  a 
Science. 


THE  TYLER  CASK 
The  importance  of  this  case  in  an  international  point  of 
view  is  80  great  that  without  further  apology  we  make  room 
for  its  insertion. 


Attention  is  directed  to  the  advertisement  of  LitUey 
Brown  &  Co.,  announcing  the  publication  of  a  new  law 
book,  entitled  ''Parsons  on  Maritime  Law;"  as  well  as 
Vol.  XVIII.  of  the  United  Stales  Digest,  and  Vol.  VII- 
of  Gfray's  Reports. 


In  other  columns  will  be  found  an  advertisement  of  the 
Eclectic  Magaeine,  to  which  we  direct  attention. 


SELECTIONS. 


ADDRESS  OF  HON.  DAVID  DUDLEY  FIELD, 

OK  THB  OmriNO  Of  THI  LAW  80B00L  OV  TBB  VHIVEB8ITT  OF 

OHIOAGO^  BBPrmiBEB  SI,  18M. 

After  a  few  preliminary  remarka  Mr.  Field  proceeded  :-* 

Law  is  a  rale  of  property  and  oondoot  prescribed  by  the 
sovereign  power  of  a  State,  The  science  of  the  law  embracea 
therefore  lul  the  rules  recognised  and  enforced  by  the  State, 
^  all  the  property  and  of  A  the  oonduet  ef  men  in  aU  their 
relations,  public  and  private.  Whenever  there  appears  mater- 
ial capable  of  appropriation,  whether  it  be  solid  earth  or  flow- 
ing water ;  whether  it  be  the  product  of  the  soil,  or  the  work- 
manship of  man^s  hand,  then  comes  the  law,  and  gives  yon 
the  rule  by  which  yon  may  take  it,  'use  it,  and  transfer  it. 
Wherever  there  is  a  oommunity,  wherever  there  is  a  family, 
wherever  there  is  a  man,  the  htw  preecribes  the  rights,  the 
duties,  the  relations.  Ko  engagement  can  be  entered  into,  no 
work  undertaken,  no  ioumey  made,  but  with  the  law  in  view. 
No  man  walks  abroad  in  the  morning,  or  lies  down  to  sleep  at 
night,  nor  takes  his  bride  to  the  altar,  or  la^  his  child  in  the 
cradle,  but  under  the  law's  protection.  This  science  therefore 
is  equal  in  duration  with  history,  in  extent  vrith  all  the  affidrs 
of  men. 

But  we  can  measure  it  best  by  traeinc  ite  progress.  When 
men  dwelt  in  tents  and  led  a  pastoral  ufe,  their  laws  might 
doubtless  have  been  compressed  in  a  few  pages.  They  had, 
of  course,  some  part  of  our  law  of  personal  rights,  the  law  of 
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8uoco88ioD,  aad  of  boondaries  between  the  ocoupien  of  adjoin- 
ing pastures.  This  was  the  condition  of  the  race  in  the  primi- 
live  a^g^,  and  b  etea  yet  the  condition  of  some  parts  of  it 
The  lAplander  in  the  North,  the  Bedouin  in  the  South,  the 
Nomadic  tribes  which  roam  over  central  Asia,  our  American 
Indians,  and  the  Southern  Africans,  are  in  this  condition.  The 
Bedouin  encamps  upon  the  edge  q£  the  sand,  or  along  the  de- 
cliyities  of  the  mountains,  his  tents,  his  flocks  and  bards,  his 
scanty  list  of  clothinff  and  utensils  being  his  onlj  wealth. 
When  he  has  ezaustea  one  spot  he  remoTos  to  another,  and  if 
he  is  disturbed  he  flies  to  the  desert.  Nevertheless  he  is  not 
without  the  pale  of  the  law.  He  recogniies  in  many  things 
more  than  the  right  of  the  strongest.  Uis  personal  relations 
to  his  wife,  his  children,  and  his  neighbors  are  subjects  of  re- 
gnlation«  and  when  he  dies  his  effects  are  parted  according  to 
rule  among  his  kindred. 

The  next  stage  in  the  citilisalion  of  the  race  was  the  fixed 
habitation  and  the  caliiTation  of  the  soil;  and  this  brought 
with  it  the  next  stage  in  the  dcTelopment  of  the  legal  system 
— the  law  of  land  and  of  permanent  structures — a  department 
which,  though  it  teaches  of  the  most  permanent  of  earthly 
things,  has  been  tiiemostfinctnating,  because  it  has  been  gene- 
rallT  an  index  of  political  change  and  condition.  To  possess 
hind,  to  own  an  estate,  to  found  a  family,  and  to  make  for  it 
an  ancestral  home,  are  almost  universal  objects  of  ambition. 

We  seem  to  ourselves  to  be  more  firmly  fixed  when  we  are 
anchored  in  the  soil.  Where  a  man  can  stand  beneath  an 
ample  roof,  and  look  over  broad  meadows  and  cornfields,  all 
his  own,  watch  the  reapers  of  his  harvests,  and  Uie  cattle  in 
hiB  pastures,  he  feels  more  stable  in  his  fortunee^  than  if  his 
wealth  were  in  ships  or  factories,  more  abiding  on  the  earth. 
Then  the  pleasures  of  agriculture  are  the  most  favorable  to  a 
•ereoe  spirit  and  happy  lifii.  The  Fair,  which  has  been  lately 
held  in  this  <uty,  and  of  which  I  hear  so  mmoh,  which  so  many 
thousands  attended,  and  where  the  wealth  of  your  soil  was 
marvellonsly  displayed,  bears  witness  to  the  interest  excited 
in  this  pursuit.  And  notwithstanding  the  enormous  increase 
of  personal  property  in  our  modem  society,  the  larger  por- 
tion of  man's  wealtn  is  still  in  the  land.  In  the  State  of  Mew 
York,  the  most  oomoieraial  of  our  Slates,  the  assessed  value  of 
real  propertT  the  last  year  was  over  a  thousand  millions  of 
dollars,  while  that  of  personal  property  was  but  three  hundred 
and  sixty  seven  millions,  and  even  in  its  metropolitan  city, 
Where  there  is  the  largest  aggregation  of  personal  property,  its 
assessed  value  has  only  onehiuidfed  and  sfacty-two  millions, 
while  that  of  real  property  was  three  hundred  and  sixty-eight 
millions. 

In  the  distribution  of  the  land  has  determined  the  policy  and 
the  fkte  of  governments,  and  these  in  their  turn  have  encour- 
aged the  a^^^egetion  er  subdivision  of  estates,  ae  they  inclined 
t»  aristrooanc  or  demoemlb  institutions. 

Fdr  these  reasoM,  the  law,  which  regolates  the  possession, 
enjoyment  and  tnmafsr  of  real  property,  hae  always  been  the 
subject  of  speeial  attention.  It  has  osoilkled,  as  govenssenti 
have  swayed  hack  and  forsh ;  at  one  time  aUodial,  at  another 
ftndal;  sometimes  oompaiatiT^  simple,  then  excessiyely 
eomplex ;  hi  one  oountry  natiual,  hi  another  artificial. 

But  la  all  oountries,  whether  in  the  valley  of  the  Nile>  or  in 
an.  Bnj^Ush  ceoatv,  and  under  aH  systems,  that  of  the  Jewe  ki 
Palestine,  or  of  the  Bomans  in  Italy,  ot  the  Mahomedans  in 
India,  or  the  Frenoh  on  the  8efaie»  or  the  Snglish  in  Australia, 
even  wsder  the  simplest  svstem  that  has  ever  been,  or  can  ever 
be  devised,  the  law  of  real  property  has  ever  been  and  mast  be 
large  and  difficult  The  aoqutsition  and  use  of  land,  the  dif- 
fiirent  kinds  of  ownership,  the  exclusive  and  perpetual,  or  the 
>ttnt  and  temporary  tite,  the  conflicting  interests  of  adjoining 
owners,  the  relative  rights  of  landlord  and  tenant,  and  a  thon- 
sand  other  conditions  and  incidents,  can  oalv  be  regulated 
upon  a  careful  and  minute  analysis,  by  a  series  of  rules  ad- 
justed with  niee  discriminatiott  and  adapted  to  an  almost  in- 
finite variety  of  cireamstanoes. 


In  the  next  stage  of  oivilisation,  the  products  of  the  soil, 
were  wrought  into  new  forms,  and  manufactured  fabrioB  ad<- 
ded  to  the  wealth  and  comfort  of  man.  Manufactures  required 
the  purchase  and  collection  of  materials,  the  employment  of 
workmen  and  the  sale  of  the  fabric.    Commerce  led  to  navi- 

gadon.    Each  of  these  operations  added  a  new  chapter  to  the 
kW. 

Of  these  three  stagss  in  eiviliiadon  and  kw,  the  ancient 
world  was  witness,   but  not  in  their  highest  development, 
though  in  forms  of  which  the  records  will  last  fi>rever.    The 
accumulation  of  law-books  became  so  burdensome,  that,  thir- 
teen hundred  years  ago,  it  was  found  necessaiy  to  reduce  them 
by  substituting  digests.    The  historian  of  the  "  Decline  and 
Fall  of  the  Roman  Empire*'   has  given  us,  in  a  memorable 
chapter,  an  account  of  the  men  and  the  process  by^  which  this 
work  was  accomplished,  under  the  order  of  Justinian,    Since 
then,  however,  materials  have  acouuMilated,  greater  by  far 
than  those,  out  of  which  the  Roman  Codes  were  oonstrueted. 
Of  the  vast  fabric  of  our  preeent  law,  it  is  not  difioult  to 
distinguish  between  what  is  ancient  and  what  is  modem,  and 
we  can  see  that  not  half  of  it  is  ae  old  as  Justinian.    While 
our  law  of  obligations  or  contracts  came  from  Rome^our  law 
of  property  and  of  personal  rights  came,  most  of  it,  from 
othsr  quarters.    The  present  law  of  real  propertv  in  thie 
country  and  in  England  was  brought  from  the  North,  er 
Northeast,  by  those  conqfuering  tribes  whose  scheme  of  civil 
polity  was  a  gradation  of  ranks,  bound  together  by  feudal 
ties.    This  fi»udal  system  after  having  fiourished  throng 
several  centuries,  has  been  gradually  softening  and  disinte- 
grating under  the  double  influence  of  oommeroe  and  peace. 
Our  maritime  law  is  also  in  great  part  of  naodem  origin,  for 
though  the  oommeree  of  the  ancients  covered  the  Me^tersr 
aean  and  the  Red  Sea»  and  coasted  along  the  a^aoeot  chorea 
of  Europe  and  Asii^  yet  the  rulee  wliich  govern  modem  oosa- 
merce  began  vrith  the  activity  of  the  middle  agse  and  grew  to 
maturity  with  the  enterprise  of  our  own  timea.    Tbe  best 
part  of  our  law  of  personal  rights  we  ove  te  the  spirit  of 
Christianity  and  the  influence  of  chivaky.    A  man's  person 
is  now  sacrod.    Yoa  shall  not  oonfine  it;  vou  may  not  touch 
it.    He  may  fp  or  stay  wheresoever  he  will ;  he  may  eoig^ 
in  any  pursuit  which  pleases  him ;  he  may  embrace  any  laith 
which  appears  right  in  his  own  eyes.    Associations  being  move 
powerful  thmi  individuals,  eerporations  scarcely  known  to  the 
ancients,  have  become  the  most  firequent  and  the  nsost  powe^' 
fnl  agencies  of  modem  society.    I>uring  aU  the  whue  the 
machinery  of  govemssent  has  been  iAcreasing  and  expanding, 
till  volumee  are  filled  with  the  rules  which  relate  to  that  alone. 
And  last  of  all  there  have  just  appeared  the  three  most  mar- 
vellous inventions  of  all  time — the  steamer,  the  nulwav  and 
the  telegraph,  which,  while  they  have  been  making  a  revolution 
in  the  social  life  of  man,  have  at  the  same  time  been  adding 
three  chapters  to  the  books  ctf  his  laws.    And  thus  has  it  hap- 
pened that  the  body  of  the  law,  the  Corpus  Jiim,  as  we  some- 
timee  call  it,  has  grown  to  its  present  colossal  proportions — ^a 
structure  so  hi^  and  so  vast  uat  the  mind  is  Icet  in  the  con- 
templation of  Its  vastness  as  a  whole,  and  the  number  and 
completeness  of  its  parts. 

The  more  perfect  indeed  is  the  civilisation^  the  more  oon* 
plete  are  the  laws.  The  latter  are  in  some  respects  both  the 
cause  and  the  consequence  of  the  former.  They  act  and  re-aet 
upon  each  other.  Ask  the  man  who  vronders  that  tliere  are 
so  many  laws,  te  go  with  you  to  the  neighboring  prairie,  and 
standing  in  the  door  of  the  farm-house,  with  cornfields  and 
pastures  before  you,  explain  to  him  the  title  by  which  the 
owner  holds  the  land,  how  far  his  use  is  absolute»  and  how 
qualified  by  the  rights  of  his  neighbors,  or  the  paramount 
rights  of  the  State,  Ae  relative  rights  of  the  wife  and  husband, 
the  persons  who  shall  succeed  when  the  owner  dies,  therighte 
of  the  a4Joining  proprietors  in  the  stream  which  runs  through 
the  pasture,  the  rights  of  the  tenant,  who  tills  the  meadow, 
what  right  the  owner  has  in  the  shore  of  the  lake,  hew  far  he 
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may  build  into  it,  and  on  what  oonditiona,  the  relative  rights 
of  himself  and  the  pablic  in  the  highway  before  his  house, 
the  right  which  he  has  to  the  pew  in  the  church,  whose  spire 
shines  through  the  trees,  and  in  the  family  vaalt  where  he 
expects  in  due  time  to  be  borne.  Or  take  him  with  you  to  a 
point  overlpoking  this  city^  and  look  down  upon  its  network 
of  streets,  its  long  lines  of  private  buildingSj  its  public  edifices, 
and  its  crowded  port.  The  eye  is  weary  with  the  infinite  yar- 
iety  of  objects  on  land  and  water ;  the  ear  stunned  by  the 
incessant  roll  of  wheels  and  the  tread  of  feet.  The  streets  are 
thronged  with  men  and  women,  intent  on  business  or  pleasure. 
Vessels  are  furling  or  unfurling  their  sails  as  they  retom  to 
port  or  depart  on  their  yoya^es.  Steamers  are  ploughing  the 
lake,  railway  trains  are  arriving  and  departing.  In  allthis 
scene  of  excitement  and  straggle,  there  is  not  a  person  or  an 
acty  which  the  law  does  not  sway,  by  an  influence  silent  and 
unseen  perhaps ;  but  none  the  less  effectiye.  Look  into  the 
banking-house,  and  see  it  at  work  dictating  the  form  and  use 
of  commercial  paper,  by  which  the  exchanges  are  effected; 
there  is  not  a  promissory  note,  or  a  bill  of  exchange  that  is  not 
in  part  the  work  of  its  hand ;  look  into  the  insurance  oflioe, 
and  see  the  law  guiding  its  operatioas,  the  insurance  of  dwell- 
ings, warehouses,  yessels  and  cargoes,  and  the  adjustment,  of 
losses  by  storm  and  fire;  look  into  the  counting  room,  the 
work-shop,  the  market,  and  oonsider  the  rules  which  control 
the  sale  and  delivery  of  all  sorts  of  merchandise ;  those  which 
reflate  the  building,  freighting,  manning  and  sailing  of 
ships ;  the  construction,  repairs  and  oeonpation  of  buildings. 
You  see  the  offices  of  corporations  and  partnerships.  ThSn 
are  the  subjects  of  careful  regulation,  suited  to  all  the  purposes 
for  which  such  associaUons  are  formed,  from  the  smallest  trade 
to  the  mightiest  enterprise,  whether  the  object  be  gain  or  charity 
or  human  culture.  iJissolve  this  mass  of  busy  men  into  its  ele- 
ments, and  observe  that  there  is  a  law  for  eaoh  and  peculiar 
to  eaoh,  for  the  clergymen,  the  lawyer,  the  physician,  the 
banker,  the  merchant,  the  artisan,  the  seaman.  The  scholar 
appeals  to  it  I6r  protection  of  his  copy-right,  the  lAventor  fS^r 
his  patent. 
You  see  a  funeral  procession.    When  the  dead  man  is 

Eithered  to  his  fathers,  and  the  procession  has  dispersed,  bis 
ndred  will  return  to  his  tettantless  mansion  to  read  ius  will, 
or  to  learn  if  he  has  left  the  disposition  of  his  estate  to  the 
eeneral  laws  of  succession.  Then  comes  into^  operation  that 
fong  chapter  of  laws,  regarding  the  distribution  of  the  pro- 
perty of  the  dead,  testate  or  intestate ;  the  validity  and  inter- 
pretation of  wills,  the  fact  of  mamage,  the  legitimacy  of  the 
children,  the  death  of  the  absent.  Yon  will-see  crowds  hasten- 
ing to  the  railway  tndns  or  the  steamers.  Syery  individual 
among  them  relies  upon  the  law  for  the  protection  of  his  per- 
«on  and  the  enforcement  of  his  oontraet. 

But  how  are  righto  to  be  enforced  t  The  State  itself,  of  ito 
own  motion,  undertakes  the  punishment  of  the  grayer  viola- 
tions of  law.  Hence  the  need  of  a  penal  coSe,  with  ito 
definitions  of  crimes  and  ito  apportionment  of  punishments 
These  are  great  departmento  of  toe  law,  which  have  engaged 
and  will  ever  enga^  the  attention  of  the  wisest  men. 

For  the  prosecution  of  criminals,  as  well  as  forjudging  be* 
tween  man  and  man,  the  State  proyides  the  machinery  of  triba- 
nals  and  officers  of  justice.  These,  however,  though  yast  and 
intrioate  in  their  details,  are  but  a  part  of  the  machinery  of 

fpvemment.  Who  that  has  studied  this  department  a(one 
>ut  wonders  at  ito  magnitude.  ^  A  lifetime  seems  scarcely 
sufficient  for  ito  mastery.  Political  philosophy  and  history 
are  ito  a<y  uncto.  Take  our  ^litical  code,  survey  it  generally, 
enter  into  ito  details,  study  ito^  history,  consider  Imw  many 
{^d  and  wise  men  haye  participated  m  ito  framing  how  cau- 
tiously it  has  been  contrived,  amended,  added  to,  debated,  at 
eyery  stop  in  ito  progress,  and  then  stand  reverently  before  it 
as  the  grandest  monument  of  human  genius.  Time  would 
&il  me  if  I  were  to  attempt  recounting  even  the  principal 
epochs  in  ito  history ;  the  long  and  hardy  training  of  oar 


forefathers  beyond  the  sea,  where  their  institutions  were  pu- 
rified by  blood  and  fire,  the  transplanting  of  these  institutions 
hither,  their  curtailment  of  the  monarchical  portions,  the  ame- 
lioration which  time  and  experience  have  wrought,  the  prin- 
ciple of  federation,  ito  origin  and  development*  and  the  final 
completion  of  the  vast  structure  of  our  government,  federal 
and  state,  through  all  ito  parto.  The  magnificent  dome  which 
rises  so  high  into  the  air  and  whose  arches  streteh  across  the 
continent,  was  built  with  infinite  labour,  out  of  an  endless 
variety  of  materials ;  while  the  walls  and  columns  upon  which 
it  resto  were  the  slow  work  of  centuries  of  suffering  and  pa- 
tience. Large  most  be  the  book,  which  shall  even  describe 
adequately  this  doable  goverment  of  ours,  larger  still  that 
which  shall  contain  all  the  laws,  by  which  it  moves  and  all  the 
functions  which  it  performs ;  ito  various  departmento,  legisla- 
tive, executive  and  judicial,  the  powers  and  duties  of  all  ito 
pablic  officers,  ito  revenues,  and  tne  different  branches  of  the 
pablic  services. 

These  are  general  views,  as  we  look  from  an  ebyation  upon 
a  scene  below.  Ito  immensity  is  only  half  comprehended  un- 
til we  enter  into  deteils.  It  is  as  if  upon  a  mounUin  top  we 
look  over  and  beyond  hill  and  valley,  lake  and  river,  and 
great  towns ;  we  understand  their  distances ;  we  have  a  gen- 
eral idea  of  vastnees ;  but  when  we  have  descended  and  travel- 
ed oyer  the  scene,  then  and  then  only  we  know  how  yast,  how 
yaried,  bow  infinite  in  deteils  it  really  was.  The  distent 
mounteins  which  appeared  to  have  sides  as  smooth  and  regular 
as  a  garment  of  fur,  we  find  composed  of  giant  ridges,  deen 
yalleys,  torrento  and  wator-falls.  The  valley  which  seemea 
spread  oat  like  a  map  of  leysl  ground,  is  filled  with  winding 
streams,  and  roads,  a  succession  of  hill  and  vale,  ooveredall  oyer 
with  villages  and  farm-houses,  and  vocal  with  the  yoioes  of 
men,  and  animals.  So  would  it  be,  if  after  the  general  view 
we  have  tiUcen  you  should  enter  into  more  minute  details. 

Let  us  select  for  example  a  single  department  and  follow 
out  ito  subdivisions.  Take  if  you  will  the  contract  of  sale, 
and  see  into  how  many  branches  it  devides  itsdf.  Whether 
the  contract  be  written  or  unwritten,  whether  there  be  an 
actu^  transfer,  or  only  an  agreement  to  transfer,  whetiier  the 
thing  agreed  upon  be  already  made  or  only  to  be  made^ 
whether  it  be  sound,  or  defective,  or  deficient  in  quantity, 
whether  there  be  fur  dealing,  concealment  or  misrepresenta- 
tion as  to  quality,  existence  or  yalue,  whether  the  thing  has 
been  deliyered  or  paid  fer,  in  whole  or  in  part,  whether  the 
seUer  or  the  purdiaser  ever,  and  if  so  when  and  npon  what 
terms,  may  rescind  the  contract  and  be  reinstoted ;  all  these, 
and  many  more,  are  considerations  affecting  the  transaction, 
which  the  law  has  carefully  provided  for,  by  an  appropriate 
rule. 

The  law  may  be  compared  to  a  mijestic  tree  that  is  ever 
grovring.  It  has  a  trunk  heavy^  with  centuries,  (preat  branches 
equal  to  trees  themselves,  with  their  rooto  m  the  parent 
trunk ;  lesser  branches,  and  from  those  lesser  branches  still, 
till  you  arrive  at  the  detioato  bud,  which  in  a  few  years  will 
be  itMlf  a  branch,  with  a  multitude  of  leaves  and  buds.  Or  it 
is  more  fitiy  compared  with  the  streams  of  your  own  Missis- 
sippi Valley,  where  there  is  the  great  parent  stream,  the  fath^ 
of  rivers ;  into  this  pours  the  Arkansas,  the  Ohio,  the  Missouri; 
into  these  again  pour  lesser  riyers ;  and  still  smaller  into  thes6 
last»  and  so  on  till  you  reach  at  last  all  over  the  yalley  the 
myriads  of  rivuleto,  and  trace  them  to  their  sprin^p.  In  like 
manner  the  law  appears  infinito  in  ito  manifestetions.  The 
shelves  of  law  libraries  ^an  under  the  accumulation  of  their 
volumes.  The  curious  in  such  mattors  haye  computed  that 
the  number  of  cases  in  the  English  Courts,  relating  to  practice 
alone,  amount  to  25,000,  and  that  the  common  law  has 
2,000,000  rules. 

Compare  this  science  with  any  of  the  other  sciences ;  with 
those  which  are  esteemed  the  greatest  in  extent,  and  the  most 
exaltod  in  sulyeot  Take  eyen  Astronomy,  that  noble  science, 
which  numbers  among  ito  illostrioos  disciples,  Copemionsi 
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Qalilleo,  Kepler,  Newton,  LaPlnce,  which  weighs  the  sun,  and 
the  planets,  measares  their  distances,  traces  their  orbits,  and 
penetrates  the  secrets  of  that  great  law  which  governs  their 
motion.  Sabliine  as  this  science  is,  it  is  bat  the  science  of  in- 
animate matter,  and  a  few  natural  laws ;  while  the  science 
which  is  the  snbjeot  of  our  disconrse  goyerns  the  actions  of 
human  beings,  intelligent  and  immortal,  penetrates  into  the 
Bocrets  of  their  souls,  subdues  their  will,  and  adapts  itself  to 
the  endless  Tariety  of  other  wants,  motives  and  conditions. 

Will  you  compare  it  with  one  of  the  exact  sciences-^as,  for 
lozample,  with  mathematics  ?  Of  this  science  I  would  always 
speak  with  profound  respect.  Clear,  precise,  simple  in  its 
elements,  fkr-reaching  and  sublime  in  its  results,  it  has  dis- 
ciplined and  exalted  some  of  the  greatest  minds  of  our  race, 
and  been  the  nursery  of  other  sciences,  and  of  the  mechanic 
arts.  Liebnitz,  Euler  and  La  Grange  haye  been  its  teachers, 
and  illustrious  examples  of  the  strength  and  eleyation  which 
it  can  give  to  the  intellect.  But  the  science  of  calculation  is 
occupiM  with  a  single  principle.  This  it  may  ^  on  to  deyelop 
more  and  more,  till  the  mina  is  almost  lost  in  its  immensity ; 
yet  the  deyelopment  of  that  one  principle  can  never  reach  in 
extent,  comprehensiveness  and  yariety  the  development  of  all 
the  principles  by  which  the  actions  of  men  towara  each  other 
are  goyemed  in  all  their  relations.  The  law,  it  will  be  re- 
membered, is  the  rule  of  all  propertr  and  all  conduct.  Just 
so  far  as  property  is  diTersified  (and  it  has  scarcely  a  limit,) 
BO  far  as  the  law  diyersified,  and  as  varied  as  are  haman  ac- 
tions, BO  varied  as  the  rulcB  applicable  to  them. 

The  differential  and  integral  oaculos  is  undoubtedly  the 
most  subtle  instrument  of  caloulation  which  was  ever  invented; 
yet  it  is  but  an  instrument  of  calculation  after  all. 

As  man  is  an  object  more  interesting  than  any  inanimate 
matter,  or  any  abstract  principle,  or  any  instrument  of  calou- 
lation ;  as  his  actions  are  higher  objects  m  the  scale  of  the  uni- 
verse than  the  movement  of  any  inanimate  thing,  so  are  the 
rules  which  are  the  guides  of  his  conduct,  greater  in  extent, 
variety  and  interest  than  the  rules  of  astronomy  and  mathe- 
matroB. 

This  rapid  survey  may  serve  to  give  us  some  idea,  imperfect 
indeed,  of  the  magnitude  of  legal  science.  Though  it  may  be 
the  most  familiar  of  all  things ;  it  is  siso  the  most  profound 
and  immense.  It  surrounds  as  everywhere  like  the  light  of 
this  autumnal  day,  or  the  breath  of  this  all  oomprebending 
air.  It  sits  with  us,  sleeps  besides  us,  walks  with  us  abroad, 
studies  with  the  inventor,  writes  with  the  scholar  and  marches 
by  the  side  of  every  new  branch  of  industry  and  every  new 
mode  of  travel.  The  infant  of  an  hour  ola,  the  old  man  of 
'  three  score  and  ten,  the  feeble  woman,  the  strong  and  h&rdy 
man,  are  all  under  its  eqaal  care  and  by  it  alike  protected  and 
restrained. 

It  is  hardly  a  weakness  for  one,  who  loves  it  as  I  do,  to  seek 
to  detect  it  in  its  invisible  agencies ;  to  see  it  govern  where  it 
is  silent,  and  restrain  where  it  is  unheard ;  to  fancy  its  invisi- 
ble foot  treading  in  all  workshops  and  markets,  and  its  invisi- 
ble hand,  wuving  the  crowds  right  and  left;  to  follow  its  ma- 
jestic governing  and  protecting  presence  into  the  lonely  cabin, 
on  the  prairie,  into  the  little  hamlet,  upon  the  side  of  the 
mountain ;  into  the  ship,  struggling  with  the  storm,  in  the 
North  Atlantic,  into  the  room  by  the  way-side,  where  a  few 
disciples  are  worshipping  God,  according  to  their  consciences, 
amidst  a  population  of  a  different  faith,  but  as  undisturbed 
and  as  fearless,  as  if  they  were  surrounded  by  a  battalion  of 
armed  men. 

We  have  considered  thus  far  the  magitnde  of  legal  science. 
Its  importance  is  more  than  commensurato  with  its  magnitude. 
Without  it  there  oonld  be  no  eiviliBation,  and  no  order,  where 
there  is  no  law  there  can  be  no  order,  since  order  is  bat  another 
name  for  regularity,  or  conformity  to  rule.  Without  order, 
Bociety  would  relapse  into  barbarism.  The  very  magnitude 
of  the  law  is  a  proof  of  its  necessity.  It  is  great  because  it  is 
essential.    There  is  a  necessity,  not  only  for  law,  but  for  a 


system,  with  arrangement  and  a  dae  relation  of  parts.  For 
without  this  system  the  administration  of  government  both  in 
its  judicial,  and  its  administrative  departments  would  fall 
into  irretrievable  confusion.  It  is  necessary  both  for  those 
who  are  to  administer,  and  those  who  are  to  obey.  There  is 
besides,  a  natural  tendency  to  assimilation  where  there  is  a 
great  namber  of  rules,  just  as  there  is  a  natural  tendency  in 
substances  to  crystalization.  Law,  and  the  science  of  Law  go 
therefore  together  and  both  are  as  essential  as  industry,  re* 
flnement,  liberty,  etviliiation.  I  do  not  affirm  that  law  is  the 
cause  of  cirilisation,  but  the  concomitant  of  it. 

The  science  of  the  law  is  our  great  security  against  the  mal- 
administration of  justice.  If  the  decision  of  litigated  questjonB 
were  to  depend  upon  the  will  of  the  judge  or  upon  his  notions 
of  what  was  just,  our  property  and  our  liyes  would  be  at  the 
mercy  of  fluctuating  judgment,  if  not  of  caprice.  The  exia« 
tence  of  a  system  of  rules  and  conformity  to  them  are  the  es- 
sential conditions  of  all  free  ffovemment,  and  of  republican 
government  above  all  others,  l%e  law  is  our  only  sovereign. 
We  have  enthroned  it.  In  other  governments,  loyalty  to  a 
personal  sovereign  is  a  bond  for  the  State.  Men  cohere  be- 
cause they  adhere  to  the  throne.  We  have  substituted  loyalty 
to  the  law,  for  what  with  others  is  loyalty  to  the  person.  In 
place  of  a  government  of  opposing  interests,^  we  have  a  double 
government  of  written  constitutions.  The  just  interpretation 
of  these  constitutions  and  the  working  of  the  double  machin- 
ery, so  that  there  may  be  no  break  and  no  jar  are  committed 
in  a  great  degree,  how  great  ^w  ever  reflect,  to  the  legal  pro- 
fession, and  are  dependant  upon  their  knowledge  of  the  science 
of  law  in  all  ito  departments,  political,  civil,  penal  and  rem- 
edial. Precisely,  therefore,  as  free  government  and  republi- 
can institutions  are  valuable,  in  the  same  proportion  is  the 
science  of  the  law  valuable  as  a  means  of  preserving  them. 

My  subject  does  not  lead  me  to  consider  the  dignity,  value 
or  rMponsibilities  of  the  legal  profession.  We  are  now  con 
cerned,  rather  with  the  science  they  cultivate,  than  with  them. 
But  if  it  were  within  the  scope  of  this  address,  I  might  remind 
you  that  the  law  is  lifeless  without  a  sanction  and  a  magistracy 
to  enforce  it  When  a  magistracy  is  established  capable  of 
judging,  and  independent  in  its  judgment,  the  office  of  advo- 
cate begins  and  rises  at  once  to  dignity  and  power,  as  the 
means  of  communication  between  the  magistrate  and  the 
suitor,  and  as  assessor  or  aid  to  the  magistrate. 

I  might  also  remind  you  that  the  law  throws  its  own  im- 
portance over  the  professor  who  teaches  it  and  the  advocate 
who  practices  it.  Upon  the  learning,  characters  and  fidelity 
of  its  praetisers,  its  administrations  mainly  depends  as  wa 
know  from  their  history,  as  and  we  might  have  inferred  fh>ai 
their  office.  In  all  countries  and  at  all  times,  the  character  of 
the  lawyer,  and  the  public  consideration  accorded  to  him  have 
been  faithful  witnesses  of  the  freedom  and  civilization  of  the 
country  and  time.  When  there  is  arbitrary  power,  tbere  is  no 
occasion  to  study  the  law ;  when  the  law  begins  to  reign,  its 
teachers  and  praetisers  come  forth,  tiie  law  and  tiie  lawyer  go 
together,  all  the  world  over. 

I  might  add,  that  if  there  be  any  science  and  any  cnlture, 
tending  to  invi^ate  and  sharpen  the  intellect,  they  are  legal 
Bctenoe  and  discipline.  Every  science  rewards  those  who 
study^  it,  by  enlarging  their  minds  to  a  comprehension  of  ito 
learning-^and  the  greater  the  science,  the  greater  the  reward. 
But  there  is  soraetning  in  the  conduct  of  litigation  which 
makes  the  judgment  severe  and  keen,  beyond  any  other  dis- 
cipline to  which  it  is  subjected.  While,  therefore,  the  study 
of^the  law  has  the  effect  of  enlarging  its  practice,  has  the  offiect 
of  sharpening  the  intellect,  leading  to  precision  of  thought 
and  language,  and  acuteness  in  discovering  the  truth  of  facta. 
Who  can  unravel  intrigues,  lift  the  veil  from  hypocrisy,  dis- 
sect evidence,  and  lay  falsehood  bare,  like  the  practised  law- 
yer ?  Better  men  have  never  existed,  more  exalted  in  intellect 
or  parer  in  motive,  or  more  useful  in  effort,  than  our  profes 
sion  can  show.    I  should  delight  in  placing  some  of  them  be 
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fore  yoa ;  and  in  asking  my  professional  brethren  to  join  with 
me,  in  sajing,  let  as  maj^nifj  oar  office;  let  as  cherish  it  as 
full  of  great  traditions,  of  illastrioas  examples;  of  beneficent 
resalts ;  let  as  fulfil  it,  as  the  best  agent  of  political  and  social 
good;  let  as  recommend  it  as  requiring  the  highest  talent, 
the  pnrest  intentions,  the  most  patient  industry. 

But  I  must  return  from  this  digression  to  the  science  which 
is  the  object  of  this  discourse.  ^  Am  I  not  justified  in  saying 
of  it,  that  while  of  the  moral  sciences  it  is  the  most  exact,  it  is 
of  all  sciences  the  most  eomprehensive  in  its  compass,  the 
most  varied  and  minute  in  its  details,  the  most  severe  in  its 
discipline,  and  the  most  important  to  the  order,  peace  and 
ciyiliiation  of  mankind. 

How  shall  this  science  be  best  learned  ?  There  are  three 
methods.  The  private  study  of  books ;  the  advice  and  aid  of 
practitioners,  amid  the  bustle  and  interruptions  of  practice, 
and  the  teaching  of  public  schools. 

The  inadequacy  of  the  first  is  obvious ;  the  disadvantages  of 
the  second  are  too  painfully  known  to  all  of  us  who  studied 
in  that  way ;  the  third  is  beyond  question  the  most  efficient 
and  complete.  There  is  as  much  need  of  public  schools  for 
the  law,  as  for  any  other  science.  There  is  more,  for  the 
greater  the  science  the  greater  the  need.  Above  all  others, 
this  science,  so  vast,  so  comprehensive,  so  complicated  and 
various  in  its  details,  needs  to  be  studied  with  all  the  aids, 
which  universities,  professors,  and  libraries  can  furnish. 

Where  else  so  resbdily  as  here,  will  the  student  obtain  a  view 
of  the  law  as  a  whole,  and  of  all  its  parts  in  their  several  re- 
lations and  dependencies ;  here,  where  are  oolleoted  the  records 
of  the  science,  where  there  are  professors  devoted  to  its  teach* 
ing,  where  there  are  scholars  emulous  of  distinction,  and 
stimulating  each  other.  If  medical  schools  have  an  advantage 
over  the  former  method  of  study  and  practice  by  the  side  ofa 
practising  physician,  or  if  theolosical  schools  give  better 
training,  than  the  private  study  of  an  ordained  clergyman, 
busy  with  parochial  duties,  for  similar  reasons,  a  scnool  of 
law,  with  its  large  library,  its  professors  sot  apart  to  the  duty 
its  lectures,  its  company  of  students,  its  discussions,  oral  and 
written,  are  helps  above  all  that  the  private  office  of  a  busy 
advocate  can  offer  to  a  complete  legal  education.  Not  that  I 
would  altogether  dispense  with,  or  undervalue  the  observation 
of  actual  practice  obtained  by  attendance  in  a  lawyer's  office, 
during  the  smaller  portion  of  his  legal  course,  preliminary 
to  the  student  coming  himself  to  the  bar.  After  the  general 
survey  of  the  law,  the  comprehension  of  its  parts,  and  the 
examination  and  study  of  all  those  parts  in  all  their  relations, 
which  a  thorough  training  in  a  law  school  can  best  give,  it 
would  undoubtedly  tend  to  the  advantage  of  the  youthful 

Eractitioner  to  pass  a  few  months  in  the  office  of  an  elder 
rother,  observe  its  methods,  and  participate  in  its  active 
duties. 

DIVISION     COU  RTS. 

OOBBXBPONDSNOS. 


lb  the  Editors  of  the  Law  Journal : 

County  of  Huron,  Oct.  18, 1859. 

GsNTLtMBN, — Has  a  bailiff  power  to  seise  a  mortgage  on 
real  estate,  under  a  warrant  or  execution  issued  from  a  Divi- 
sion Court?  And  if  so,  how  can  he  collect  it,  and  who  has  to 
sign  the  rdease  for  the  legal  discharge  of  Uie  debt,  and  its 
registry  for  the  safety  of  the  mort^gor  ? 

By  answering  these  few  questions,  through  your  valuable 
journal,  you  will  perhaps  oblige  more  than 

Ost  OF  TOUR  Subscribers. 


[Our  correspondent  puts  his  questions  in  a  manner  which 
causes  us  to  have  some  doubts  on  the  subject;  bat  we  are 
inclined  to  hold  that  a  bailiff  can  seise  and  collect  a  mortgage 


under  an  execution  against  the  mortgagee,  under  certain  cir 
cumstances.  For  instance,  if  on  going  to  make  a  seizure  he 
finds  a  mortgage  made  to  the  execution  debtor,  containing  a 
covenant  for  the  payment  of  money,  and  of  which  there  has 
been  no  forfeiture,  we  think  that  under  the  89th  section  of  the 
D.  C.  Act,  which  mentions  ''specialties  or  securities  for 
money,"  it  could  be  taken  in  execution.  We  know  of  no  pro- 
vision,  however,  for  registering  a  discharge  of  the  mortgage 
when  collected ;  but  probably  a  Court  of  Equity  would  compel 
the  mortgagee  to  do  so. — ^Eds.  L.  J.] 


2fb  the  Editors  of  the  Law  Journal : 

Priston,  4th  November,  1859. 

OxNTLBVBN, — Agreeably  to  your  request,  I  hereby  send  you 
the  result  of  the  operations  of  the  91st  clause  of  the  Division 
Court  Act  of  1850,  m  the  Second  Division  Court  for  the  County 
of  Waterloo,  for  the  period  of  eighteen  months^ vis.,  from  1st 
January,  1858,  to  30th  June,  1859 : 

Number  of  Judgment  Summonses  issued. 41  ...  $1644  92 

Of  these  were  withdrawn 10  ...       502  17 

Leaving  for  hearing  in  Court 81  ...     1142  76 

Of  these  were  dismissed  by  the  Judge 5  ...       818  70 

Orders  were  made  on 26  ...       829  05 

Note, — Two  orders  for  eommltment;  both  were 
executed,  and  the  result  was  the  payment  of 
one  of  the  claims.  24  orders  were  made  for 
monthly  payments. 

Out  of  the  26  claims,  now  paid  in  full .•    5  ...         86  67 

Bedueing  the  number  to. 21  ...       742  38 

On  14  claims  out  of  the  21,  part  payments  were  made,  and  on  the 
remaining  7  claims  no  payments  were  made,  nor  torthm  action 
taken. 

The  said  14  claims  amount  to  9468  61 ;  amount  paid 
thereon,  9160  90;  balance  due $292  71 

Adding  to  this  balance  the  amount  olidmed  by  the  said 
7  claims,  being 288  77 

will  show  the  amount  still  due  to  be $581  48 

Upon  calculation  I  find  that  the  sum  paid  on  the  above 
$829  05  is  equal  to  30  per  cent,  leaving  70  per  cent,  unpud. 

Respectfully  yours. 

Otto  Klots. 

To  the  Editors  ojthe  Law  Journal, 

NiwcASTLi,  November  Ist,  1859. 

GsNTLXViy. — Allow  me  to  ask  your  opinion,  on  the  mean* 
ing  of  the  57th  clause  of  the  Division  Courts'  Acts,  1850.  T^u 
will  observe  that  it  begins  thus :  <*  Whereas  it  is  expedient 
that  judgments  exceeding  ten  pounds  in  the  said  Courts,  shall 
affect  lands  (in  certain  cases),  and  that  execution  should  isene 
in  certain  cases,  against  lands  on  judgments  obtained  in  any 
Division  Court,  ke. ;"  and,  after  pointing  out  the  mode  for 
removal  into  the  County  Courts,  states  that  until  the  judgment 
is  fully  paid  and  satisfied,  the  plaintiff  or  defendant  shall  be 
entiUed  to  pursue  the  same  remedy  fbr  the  recovery  of  the 
same,  or  balance  due  thereon,  as  if  the  judgment  had  been 
originally  obtained  in  the  County  Courts." 

Does  this  entitle  a  party,  after  removal  under  this  clause, 
to  obtun  a  garnishee  summons  and  order,  &c.,  under  the 
County  Courts  Procedure  Acts  7  And  is  such  practice  gen* 
eral  ?    I  ask,  because  it  prevails  in  these  Counties. 

Tour's  truly. 

An  Inquibxx. 
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[From  tbe  preamble  to  the  eection  of  the  Division  Courts' 
Act,  giving  a  remedy  to  judgment  creditors  over  j£10,  against 
lands,  it  would  seem  as  if  lands  especially  were  intended  to 
be  affected  by  it ;  but  the  provision  is  a  remarkable  one,  as  is 
also  that  enabling  pafties  to  garnishee  debts,  &c.,  and  both 
should  therefore  be  construed  liberally,  and  in  favor  of  those 
they  were  intended  to  benefit,  namely,  judgment  creditors. 

When  the  Division  Courts'  Act  was  passed,  "garnishment'' 
was  not  known,  and  therefore  a  writ  against  lands,  was  the 
only  additional  remedy  which  could  have  been  gained  in  the 
County  Court ;  and  the  Legislature  in  giving  i^ditional  ma- 
ehinery  to  creditors  in  the  County  Courts,  can  hardly  be  sup- 
posed to  have  intended  to  exclude  any  creditors  in  that  Court, 
whether  they  were  so  originally  or  not.  But  in  the  present 
COM,  they  are  aotuidly  all  on  tbe  same  footing,  being  given  in 
the  former  Act  the  same  remedy  for  the  recovery  of  the  debt 
or  balance  due,  as  if  the  judgment  had  been  originally  ob* 
tained  in  the  County  Court. 

We  think,  then,  toat  a  party  can  garnishee  on  such  a  judg- 
ment, and  this  seems,  also,  to  be  the  opinion  of  Judge  Harrison 
and  Judge  Oowan,  the  only  two  County  Court  Judges  of 
whose  practice  on  thie  point,  we  have  any  personal  knowledge. 
—Eds.  L.  J.] 


from  making  away  with  them  before  the  time  of  sale,  and  not 
to  be  secured  agamst  subsequent  executions  to  the  one  under 
which  they  are  seised. 

The  fact  of  the  bailiff  who  first  seized  not  having  removed 
the  goods  or  put  a  keeper  in  possession  of  them  cannot  in  our 
opinion  be  construed  into  an  abandonment  of  the  seixure. — 
Eds.  L.  J.] 

2b  the  Editors  of  the  Law  Journal, 

As  to  the  effect  of  Judgment  Summons  in  the  Sixth  Divisfios 
Court,  County  of  Grey,  Townships  of  Holland  and  Sullivan. 
First  Court  held  for  this  Division,  in  June,  1858,  the  lasrin 
September,  1859^a  period  of  15  months. 


RS81TLT. 


To  tJte  Editors  of  the  Law  Journal. 

BsLLBTii.Lfi,  14th  Nov.,  1859. 

Qentlsxcn, — ^Being  a  tabaoriber  to  the  Law  Journal^  I  ask 
the  permission  of  ^puttiqg  the  following  questions:—* 

There  are  two  executions  in  the  hands  of  different  bailiffs, 
from  different  divisione  in  the  same  county,  against  the  same 
defendant.  Bailiff  A.  received  his  firstly  and  levied  firstly, 
and  took  the  usual  receipting  bond  from  the  defendant,  and 
two  sureties,  that  the  property  levied  on  should  be  given  up 
to  him  on  a  certain  day,  or  when  called  for,  and  then  imme- 
diately left  the  defendant's  premises  and  left  the  property  in 
defendanfa  possassion.  The  batliff  B.,  in  tbe  meantime,  or 
before  the  time  had  elapsed  for  delivering  the  proper^  up  on 
the  bond,  and  before  the  first  exeoation  run  out,  receivea  his 
execution  and  levied,  and  took  away  from  defendant's  premises 
the  same  property  and  kept  possession  of  it,  and  whilst  both 
executions  were  current  sold  the  property  and  returned  bis 
execution  *'  money  made  "  within  the  time  required  by  law. 

Was  the  leaving  of  the  property  by  the  first  bailiff  in  the 
defendant's  possession,  and  taking  the  bond,  an  abandonment 
of  the  first  levy  ?  ^  And  did  the  second  execution  attach  the 
property,  on  making  the  levy  under  it  7  And  is  the  money 
property  made  and  returned  on  the  second  exeontion  ? 

The  bailiff  A.  did  not  make  another  levy.  It  has  already 
been  decided  that  executions  from  Division  Courts  do  not  take 
priority  from  the  time  of  delivery  to  the  bailiff,  but  only  from 
the  time  of  actual  levy.    Please  answer  in  your  next  number. 

B.  H.  JoNBs,  Bailiff* 


[The  above  question  would  seem,  in  the  opinion  of  our  cor- 
respondent, to  turn  upon  the  point  of  law  which  he  says  "  has 
already  been  decided,  namely,  "that  executions  from  Division 
Courts  do  not  take  priority  from  the  time  of  delivery  to  the 
bailiff,  but  only  from_  the  time  of  actual  levy."  We  xnow  of 
no  such  decision  having  ever  been  given,  and  in  the  absence 
of  any  we  are  inclined  to  doubt  that  such  is  the  law. 

We  think  that  the  property  in  this  case  should  have  been 
sold  for  the  benefit  of  both  executions  and  the  proceeds  first 
applied  on  the  first  execution.  It  ie  a  very  common  praetioe 
with  bailiffs  to  take  such  bonds  in  order  to  save  to  the  execu- 
tion debtor  the  expense  that  would  attend  the  removal  of  the 
goods,  or  the  leaving  Uiem  in  charge  of  keepers,  but  this  is 
one  we  believe  with  a  view  to  prevent  the  exeontion  debtor 
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2  oases, 


9 


Obtained  &  secured.... 


Deft,  discharged — Costs  added 
to  Jdgt— Elicited  from  defl. 
bis  possession  of  freehold — • 
Certificate  lodged. 

Arranged  before  hearing. 

Not  served.  [tied. 

Di0eharged--Costs  added — Set- 
Order  of  payment— 3  months—* 
Settled. 

Adj'iunied  —  Deft,  paid  on 
aoeouDt,  balance  Ie  be  paid. 

Defl.  discharged — ^Costs  on  Pit. 
4} {Not  served. 

jDeft.  discharged — Costs  added 
to  Jdgt. — Dft.  on  ex«inHion, 
admitted  horse  k  note  his  pro- 
perty— Seized  and  satisfied. 

Adjourned  —  Deft  deposited 
good  secarity. 

Adjourned  on  deft  psy'g  nearly 
whole  debt  and  coste. 

Deft  discharged— Costs  on  pit 

Deft  paid  debt  and  costs. 
Adljoarned  for  assginm't  of  debt, 
do.  do.  of  Jdgt. 

Tbe  2  last  casee,  deft  taken  un- 
der attachments — Paid. 


53  12  8} 


76  11  7} 


15  Causes— 11  Successful. 


The  above  amount  has  been  obtained  by  Judgment  Pro- 
cedure. 

Tour's  most  respectfully, 

Henry  Cardwell,  Clerk, 


7b  the  Editors  of  the  Law  Journal, 

November  12th,  1859.. 

Qentlemen, — Permit  me,  for  my  first  time,  to  request  an 
answer  in  your  next  number,  to  the  following  questions  on  this 
case. 

I  had  a  judgment  against  IT.,  and  in  favour  of  C.  Exeoa- 
tion  came  out,  and  the  Bailiff  of  said  (Division)  Courts  Bubsii- 
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tated  another  man  to  do  his  business.  This  man  hired  by 
the  Bailiff,  pren  a  third  person  the  execution,  and  a  warrant 
attached  to  it,  under  the  seal  and  signature  of  him  (the  Bailiff). 
Then  the  third  person  goes  to  ifork,  and  makes  the  monev, 
not  from  defendant  H.,  but  from  a  friend  of  IPs.,  who  paid 
the  money  for  H.,  under  a  protest,  saying  the  Sheriff  had  an 
execution,  and  although  the  money  dia  not  come  from  defend- 
ant H.,^  that  is  to  say,  direct,  the  above  Bailiff  causes  the 
money  in  question,  to  be  returned  to  him,  and  makes  his  Re- 
torn,  "  goods  claimed  by  Sheriff."  Which  party  has  the  legal 
right  to  the  money  made,  C.  or  the  Sheriff  7 

Your's  truly, 

A  Subscriber. 


[We  do  not  exactly  understand  the  relative  positions  of  the 
parties ;  but  we  suppose  that  the  execution  alleged  to  have 
been  held  by  the  Sheriff,  was  against  the  goods  and  chattels  of 
H.  If  so,  we  cannot  see  what  it  could  have  to  do  with  **  U's. 
friend,''  who  paid  the  money  on  the  execution  from  the  Di- 
vision Court.  The  Sheriff  could  have  no  elaim  on  this  money, 
and  0.  would,  in  our  opinion,  under  the  circumstance  as  we 
understand  them,  have  an  action  against  the  Bailiff,  for  the 
amount  received  and  made  by  him  on  die  fi,  fa.  against  H. — 
Eds.  L.  J.] 


U.     C.    REPORTS. 


QUEEN'S  BENCH. 
Jbgportti  6y  OHUnoFHSB  RoBinsoir,  Iiq^  BearrUiaMBb'Lctm. 

Haxkbt  v.  Thb  Obajid  Tbukk  Railway  Compabt  or  Canada. 

WhATO  a  eaoae  li  remored  from  the  Omntr  Court  bj  oerUorart  aft«r  larae  Joined, 
MemUe  thAC  tb«  plftlntlff  riioald  dedare  de  novo  In  the  court  above. 

In  this  caM  th«  pblatlff  did  io  dedara,  and  signed  Judgment  In  thla  eonrt,  thong^ 
the  defmdanta  liad  not  appeared.  Dafendant  moTed  in  Cbambare  to  ii*t  aside 
thejodgment  on  other  grounds,  bat  made  no  oljjection  for  the  want  of  appearance. 

Hddy  that  he  was  precluded  from  afterwards  ottJeeting  on  that  point. 

J,  Bell  (of  Belleville)  obtained  a  rule  nisi  on  the  plaintiff  to  shew 
cause  why  the  declaration  snd  subsequent  proceedings  should  not 
be  set  aside  for  irregularity,  because  no  appearance  was  filed  fbr 
defendants,  and  the  defendants  did  not  appear;  or  wbj  the  order 
made  by  the  Chief  Justice  of  the  Common  Pleas  should  not  be  re- 
scinded, and  the  declaration  and  subsequent  proceeding  set  aside  for 
irregularity,  on  the  gpronnds  that  the  County  Court  of  the  County 
of  Oxford  being  a  court  of  record,  and  the  cause  being  at  issue  in 
that  court,  the  trial  should  be  of  the  issues  that  had  been  so  Joined 
in  the  Court  below ;  that  the  venue  in  the  cause  brought  up  was  in 
the  County  of  Oxford,  and  could  not  be  changed  without  an  order, 
wherefore  the  venue  in  the  cause  in  this  court  should  also  have  been 
in  the  County  of  Oxford ;  that  the  declaration  served  was  not 
founded  on  any  writ,  and  that  for  the  same  cause  of  action  another 
cause  was  at  issue. 

On  the  8th  of  September,  1858,  the  cause  was  at  issue  in  the 
County  Court  of  Oxford.  On  the  11th  of  September  the  etriiarari 
issued.  Afterwards  the  plaintiff*s  attorney  sent  to  the  defendants* 
attorney  a  declaration  in  the  cause  in  this  court,  who  returned  it 
with  the  remark  that  issue  had  been  already  joined  in  the  cause 
in  the  court  below,  and  that  if  compelled  to  plead  de  nopo  he  should 
plead  that  another  action  was  pending.  The  defendants'  attorney 
made  oath  that  he  was  afterwards  served  with  an  issue  book  made 
up  on  a  declaration  in  the  Queen's  Bench,  laying  the  venae  in  the 
County  of  Middlesex,  and  stating  the  same  cause  of  action  as  had 
been  set  forth  in  the  deolaration  in  the  County  Court.  Judgment 
by  default  was  signed  upon  that  deolaration,  and  notice  of  assess- 
ment  given  on  the  2Srd  of  October. 

It  was  sworn  further  that  no  appearance  had  ever  been  entered 
for  the  defendants,  except  in  the  court  below ;  that  the  cause  of 
action  arose  in  the  County  of  Perth ;  that  the  attorney  was  in* 
formed  the  defendants  had  a  good  defence  to  the  action ;  and  that 
no  process  bad  issued  in  tl|is  ease  from  the  Queen's  Bench  but 


only  the  summons  on  which  the  plaintiff  had  declared  in  the  County 
Court. 

On  the  29th  of  October  the  defendants  moved  in  Chambers  to 
to  set  aside  the  interlocutory  Judgment  on  the  same  grounds  that 
were  stated  in  the  application  to  this  court,  which  summons  was 
discharged. 

The  plaintiff's  attorney  filed  an  afildavit  to  the  effect  that  the 
declaration  in  the  County  Court  was  for  the  same  cause  of  action 
as  that  declared  upon  in  the  cause  in  this  court;  that  the  certiorari 
issued  at  the  instance  of  the  defendants ;  that  the  defendants'  at- 
torney did  not  give  any  notice,  or  take  any  exception  until  during 
this  term  (Michaelmas)  on  account  of  the  want  of  appearance  by 
defendants  ;  and  that  in  the  application  made  at  Chambers  to  set 
aside  the  interlocutory  Judgment  no  objection  was  taken  on  the 
ground  of  want  of  appearance,  nor  was  any  intimation  given  of 
such  an  objection,  or  that  any  attempt  would  be  made  to  set  aside 
the  proceedings  subsequent  to  the  summons  if  the  plaintiff  should 
proceed  to  assess  damage^^ 

J).  O,  Miller  shewedcause,  citing  THrrur  v.  Bean,  Barnes  345  ; 
Gh.  Arch.  Prac.  1268. 

Read,  contra,  cited  Clack  v.  Dixon,  8  M.  &  S.  93 ;  Clark  v.  The 
Mayor,  &c.,  of  Berwick,  4  B.  &  C.  649 ;  Landene  v.  SheU,  3  DowL 
90. 

RoBiMSON,  C.  J., — delivered  the  judgment  of  the  court. 

We  are  not  aware  of  any  legislative  provision  in  this  province 
respecting  removal  of  cases  from  county  courts  by  ceriiorarL 
They  have  been  granted,  we  assume,  upon  the  principles  of  the 
common  law ;  and  we  have  nothing  to  govern  us  in  regard  to  the 
subsequent  proceedings  upon  the  return  of  the  writ  but  the  practice 
pursued  in  England  in  like  cases.  In  Faiacharly  v.  BtUdo,  (1 
Salk.  852,)  a  distinction  appears  to  be  drawn  between  cases  re- 
moved by  a  habeas  eorput  cum  caued  and  those  returned  upon  a 
certiorari;  the  former  does  not  remove  the  record,  but  that  remains 
below,  and  the  return  is  only  an  account  or  history  of  the  proceed- 
ings ;  and  for  this  reason,  it  is  said  that  in  that  case,  if  a  cause  be 
removed  by  habeaat  corptu  the  plaintiff  in  the  superior  court  must 
begin  de  novo.  This  we  take  to  be  equivalent  to  saying,  that  when 
the  record  is  removed  by  certiorari  the  plaintiff  need  not  begin  da 
novo,  otherwise  there  would  be  no  such  diffsrence.  In  Woodcraft 
V.  Kinaeton  (2  Atk.  817,)  the  same  doctrine  has  the  high  authority 
of  Lord  Hardwicke,  who  says,  **  There  is  a  difference  between  a 
habeae  corpue  and  a  certiorari.  That  removes  the  body  evm  eau$$, 
and  then  you  must  begin  in  the  superior  court  and  declare  de  itoeo; 
hut  en  a  certiorari  you  must  procMd  on  the  reeord  as  it  stands 
when  removed." 

This  is  very  distinct,  and  the  law  as  thus  laid  down  seems  reas- 
onable and  convenient,  for  when  the  parties  have  been  content  to 
rest  the  matter  in  controversy  between  them  upon  a  certain  issue, 
it  seems  needless  to  incur  the  delay  and  expense  of  going  over  the 
the  same  ground  again  after  the  removal  of  the  canse ;  yet  the 
practice  in  England  after  all  seems  not  to  be  in  accordance  with 
this  doctrine  of  Lord  Hardwicke,  for  in  the  ease  cited  of  Tamer  v. 
Bean  (Barnes  845),  about  the  same  time  that  the  case  of  Woodcraft 
V.  Kinaeton  was  before  Lord  Hardwicke,  the  Common  Pleas  held 
that  when  proceedings  firom  an  inferior  court  of  record  were  re^ 
turned  upon  a  certiorari  into  their  court,  and  it  appeared  that  the 
parties  were  at  issue  in  the  court  below,  the  plaintiff  must  never- 
theless declare  de  novo. 

In  Cbitty's  Arehbold,  1247,  this  is  recognisod  as  the  practice; 
and  in  Tidd's  Practice,  5th  ed.,  vol.  L,  p.  470,  the  same  thing  is 
stated  more  at  length,  and  the  reasons  given  for  it  from  I^rd 
Chief  Baron  Gilbert's  Treatise  on  Execution,  144,  200. 

We  cannot  hold  that  the  plaintiff  was  wrong  in  declaring  de  novo 
when  there  is  so  much  to  support  his  proceeding,  though  we  can- 
not but  say  that,  considering  the  respectable  footing  on  which  our 
county  courts  are,  we  think  it  would  be  well  if  we  were  allowed  to 
take  op  their  proceedings  in  the  stage  at  which  they  had  arrived 
before  the  removal,  for  the  reason  given  by  Chief  Baron  Gilbert 
for  the  contrary  practice  no  longer  applies. 

When  the  pleadings  were  ore  tenue  the  certiorari  could  remove 
nothing  but  the  writ,  and  the  parties  had  of  necessity  to  make 
their  statements  anew,  since  thdir  existed  no  written  pleadings  to 
be  removed  with  the  writ.  It  does  appear,  however,  that  the  cur* 
rent  of  authority  sustains  the  plaintiff  in  baring  declared  de  no^ 
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in  this  court  after  the  removal  of  the  cause,  although  the  partiee 
had  pleaded  to  issue  iu  the  court  below.  It  is  said  that  the  plain- 
tiff in  such  a  case  cannot  claim  more  damages  than  he  had  claimed 
in  the  other  Court,  but  there  is  no  complaint  of  that  having  been 
done  here. 

We  do  not  think  that  the  defendants  can  be  allowed,  at  this  late 
stage  of  the  proceedings  in  this  court,  to  object  that  the  plaintiff 
oould  not  declare  after  the  removal  until  he,  tibe  defendant,  had 
appeared  in  this  conrt,  for  he  has  acted  in  the  cause  in  this  court 
by  the  application  be  has  made,  and  when  he  moved  to  set  aside 
the  interlocutory  judgment  he  made  no  objection  on  the  ground  of 
defendants  not  having  entered  an  appearance,bnt  relied  only  on  other 
irregularities. 

If  the  defendants  did  not  enter  an  appearance  in  this  court  after 
the  removal  of  the  cause,  the  plaintiff  should  have  served  him  with  a 
rule  for  a  procedendo  to  issue  unless  he  appeared  within  four  days, 
because  the  plaintiff  could  not  regularly  declare  against  him  till  he 
had  appeared.  If  within  the  time  he  had  entered  an  appearance, 
then  the  plaintiff  could  properly  declare.  If  the  defendant  failed 
to  appear,  then  the  procedendo  would  have  gone,  and  the  cause  being 
sent  back  to  the  court  below  could  never  afterwards  be  removed. 

This  wpuld  have  been  the  regular  mode  of  proceeding. 

But  we  think  the  defendants,  by  their  delay,  and  by  the  course 
they  took  in  complaining  of  other  irregularities,  and  omitting  to 
object  to  want  of  appearance  when  they  ipoyed  on  other  grounds, 
have  precluded  themselves  from  objecting  qn  that  ground  now. 

Rule  discharged. 


COMMON  PLBA8. 


MtptfHed  by  X.  a  Joicbs,  ISm^  Bnritkr-iO'Lam, 

I^AMKBT  ▼.    MaOLXM. 
School  nvttaf    Ar^itrtUar9-^JW$mid  fupomHHieg, 

Wk«r«  m  award  U  auuia  afaliut  a  tnutaa  oorpontlon  bj  arbttraton  aod^r  the 
arbitntioQ  clauwa  of  ih»  Oommon  School  Acta,  Uie  arUtratoni  hav«  no  powar 
to  declare  the  penonal  property  of  the  triuteac  liable  witboot  first  itlvins  mch 
tmsteee  an  opportanltj  toahow  aom  aicalntt  tuch  penonal  responsibility. 

^MOrs,  Have  sneb  arhltraton  power  to  daUnnine  the  portooal  responalblUty  of 
trusteea  on  their  ref  oaal  to  f nlfll  the  award. 

This  was  an  action  of  replevin  by  the  trustees  of  a  school  see- 
tion  in  Dereham  against  the  arbitrators  and  collector,  under  an 
award  in  favor  of  a  teacher.  The  award  was  made  by  the  arbi- 
trators against  the  trustees  in  their  corporate  capacity,  and,  on 
their  neglecting  to  pay  at  the  time  appointed,  a  warrant  was  issued 
against  their  personu  property,  whereupon  they  replevied.  The 
facts  of  the  case  appear  at  length  below. 

M.  A.  JIarHson  for  the  plaintiff. 

D.  O.  MiUer  for  the  defendant. 

DaAPna,  C.  J.,  delivered  the  judgment  of  the  conrt 

Upon  the  pleadings  before  us  on  this  demurrer,  the  plaintiff 
complains,  in  an  notion  of  replevin,  that  the  defendants  took  his 
goods,  and  detained  them,  and  unlawfyilly  converted  them  to  their 
own  use. 

The  defendants  justify  the  taking  and  detention  by  setting  forth 
that  the  plaintiff  and  two  other  persons  were  school  trustees ;  that 
they  had  employed  one  A*  &  U.  as  teacher  of  their  school,  on 
certain  specified  terms ;  that  they  refused,  after  a  short  time,  to 
let  him  continue  to  be  teacher ;  that  a  difference  arose  between  the 
trustees  and  the  teacher,  in  regard  to  his  salary,  and  the  agree- 
ment with  him,  and  the  refusal  to  let  him  continue ;  which  differ- 
enee  was  referred,  under  the  statutes,  to  three  arbitrators,  who 
awarded  (24th  April,  1858)  that  the  teacher  was  then  the  teacher 
of  the  said  school,  and  ought  to  be  sustuned ;  but  the  trustees 
wilfully  neglected  to  perform  their  duties  in  that  behalf,  and 
refused  and  continned  to  refuse  to  pay  the  salary  of  the  teacher,  or 
to  admit  his  claim  thereto,  until  the  year  mentioned  in  the  agree- 
ment had  expired;  and  at  the  ezpiraUon  of  the  year,  the  said 
differences  oontinning  in  regard  to  the  salary  of  the  teacher,  and 
the  sum  due  to  him,  the  teacher  demanded  a  reference,  and  named 
the  defendant  W.  £.  Nesbitt  as  one  arbitrator ;  and  the  trustees 
refusing  to  name  an  arbitrator,  the  teacher  named  one  Thomas 
Banbury  as  second  arbitrator ;  which  two  arbitrators,  with  defen- 
dant Bodgera,  who  was  local  superintendent,  on  the  18th  October, 
1858,  made  their  award,  that  there  was  justly  due  to  the  teacher 


from  the  trustees,  according  to  agreement,  $278  95c. ;  and  they 
awarded  that  the  trustees  should  pay  that  sum  to  the  teacher 
within  three  days  aOy  the  publication  of  the  award  and  notice 
thereof  in  writing,  wbh  $12  costs :  that  it  thereupon  became  tha 
duty  of  the  trustees  to  exercise  their  corporate  power  for  the  pay- 
ment of  the  teacher's  salary,  according  to  the  award ;  yet  the 
trustees,  after  three  days'  publication,  &c.,  and  notioe  thereof,  and 
demand  in  writing,  did  wilfully  neglect  and  refuse  to  exercise  their 
said  corporate  powers,  and  to  pay,  &c,  and  thereby  became  per- 
sonally responsible  for  the  Ailfllment  of  the  contract,  and  for  the 
payment  of  the  sum  in  the  award  mentioned ;  and  thereupon  the 
arbitrators  issued  their  warrant  to  the  defendant  Maclem,  to 
enforce  the  collection  of  the  moneys  in  the  award  mentioned 
against  the  personal  property  of  the  plaintiff  so  being  one  of  the 
trustees,  and  having  negligently  and  wilfnUy  refused  te  exercise 
the  powers,  &c.,  as  they  lawfully  might,  &c. 

I  have  not  been  able  in  principle  to  distinguish  this  case  from 
those  of  Kennedff  v.  Bumess  (15  U.  C.  Q.  B.  47).  Kennedy  v.  JUaii 
(6  U.  C,  C.  P.  2*18),  and  Kennedy  v.  Burnett  (6  U.  C.  C.  P.  227). 

Admitting,  for  the  sake  of  argument,  that  in  case  trustees 
become  liable  under  the  12th  section  (I6thly)  of  13  &  14  Tic.  cap. 
48,  for  wilfully  neglecting  or  refusing  to  exercise  their  corporate 
powers  for  the  fulfilment  of  any  contract  or  agreement  mode  by 
them,  such  liability  may  be  enforced  by  the  warrant  of  the  arbi- 
trators, under  the  15th  section  of  16  Vio.  cap.  186,  under  the  gene- 
ral authority  given  to  enforce  the  collection  of  any  sum  of  money 
by  them  awaited  to  be  paid,  it  appears  to  die  necessary  to  show 
tiiat  there  has  been  some  adjudication  of  the  fact  of  wilful  neglect 
or  refusal,  to  justify  the  iksaing  of  a  warrant 

It  may  be  that  the  same  or  other  arbitrator*,  to  be  named 
according  to  the  statutes,  would  have  the  power  to  determine  thai 
the  trustees  had  been  guilty  of  a  wilful  neglect  and  refusal,  and 
might  make  an  award  to  that  effect,  and  that  snoh  award  would  be 
considered  as  justifying  the  issue  of  a  warrant  to  levy  de  bovU 
propriit  the  money  awarded  to  be  paid  by  the  school  trustees  as  a 
corporation;  but  in  the  present  case  the  plea  assumes  no  such 
adjudication  to  be  necessary,  and  that  a  distress  warrant  may 
issue  against  the  individual  property  of  each  trustee,  without  its 
being  shown  that  he  has  had  any  opportunity  to  contest  the  fact  of 
wilful  neglect  or  refusal.  The  award  shown  affects  the  corpora- 
tion— the  warrant  is  agiunst  the  effects  of  one  of  the  individuals 
composing  it  The  award,  as  it  stands,  according  te  the  eases 
referred  to,  does  not  justify  the  warrant;  and  so  the  plea  admits, 
in  effect,  by  averring  the  fact  of  wilful  neglect  as  the  necessary 
/oundation  for  the  warrant.  But  this  is,  in  effect,  issuing  execu- 
tion without  trial  or  judgment,  and  is  so  manifestiy  contrary  to 
justice  that  it  cannot  be  sustained. 

The  general  question  has  been  so  fully  discussed  in  the  previous 
oases,  that  I  think  it  unnecessary  to  say  more  than  that  in  my 
opinion  there  must  be  judgment  for  the  plaintiff  on  this  demurrer. 


COMMON  LAW  CHAMBERS. 


(Ecported  bj  Taoius  Hodouib,  Siq.,  LLB.,  Barrlit«r«M4iw.) 
Swirr  Y.  WiLUAMS  xi  al. 

Irrtgiduritf    C  L,  P,  JoC,  tee.  107— nine  wrU  rdnmaMi  JMaratim, 

Where  a  plelntlff  to  noebto  to  eerre  all  dafciidaotis  ht  matt  obtafai  time  to  deelepa, 

to  preTeafc  time  nianlng  lo  ftimr  of  those  eerred. 
A  writ  it  retunuble  from  the  day  of  eervioe,  aod  the  year  miis  from  that  date. 
A  plaintiff  ramit  deliTer  as  well  ai  file  htN  declaration  before  he  can  be  held  to  have 

deolarad  witUn  the  meaning  of  the  Aet. 

(Oet.21,U50.> 

This  was  a  motion  to  set  aside  the  plaintiff's  deolaration  as 
against  the  defendant  Williams,  on  the  ground  that  the  same  was 
not  served  within  one  year  after  the  service  of  the  writ.  The 
motion  was  made  under  the  107th  section  of  the  C.  L.  P.  Act,  185& 
(same  as  English  C.  L.  P.  Act,  1852,  sec.  58,  English  Rule  86,  H. 
T.  2  Wm.  IV.),  as  follows:  <«  A  plaintiff  shall  be  deemed  out  of 
court,  unless  he  deelare  within  one  year  after  the  writ  of  summons 
is  returnable."  The  facts  were  as  follows : — The  writ  against  the 
three  defendants  was  issued  on  the  10th  September,  1858 ;  served 
on  Williams  and  another  18th  September,  1858,  and  on  the  third 
defendant  28rd  July,   1859.     An  appearance  was  entered  for 
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Williams  on  the  2l8t  September,  1858.  The  plaintiff's  declaration 
was  filed  on  the  8rd  September,  1859,  and  served  npon  defendant 
Williams*  attorney  on  the  ist  October,  1859. 

J*  B.  Bead  showed  oanse,  oliljeoting  that  i^^pearcd  on  affidaTits 
that  the  plaintiffs  could  not  serre  the  third  defendant  until  July 
1859,  and  that  the  C.  L.  P.  Aet,  sec.  107,  did  not  apply  in  such  a 
case;  also  that  ihe  declaration,  although  not  serred,  was  filed 
within  the  year,  and  that  tho  year  could  only  be  reckoned  from 
the  end  of  the  six  months  during  which  the  writ  was  current 

Hodgint^  contra,  cited  Barnea  t.  Jackaon^  1  Bing.  N.  0.  545  s. 
c.  8,  Dowl.  P.  C.  404 ;  MorUm  ▼.  Oray,  9  B.  &  C.  544 ;  Norruh  ▼. 
Rieharda,  8  A.  &  £.  733 ;  Eadon  v.  RoberU^  9  Ex.  227  ;  and  Notes 
to  Harrison's  C.  L.  P.  AcU,  214. 

Haq&att,  J. — The  case  of  Morton  y.  Gray  seems  clearly  to  settle 
that  the  plaintiff  must  obtain  time  to  declare,  to  prevent  time 
running  in  favor  of  a  defendant  who  is  served,  although  another 
defendant  be  still  unserved. 

I  think  process  must  be  returnable  from  the  time  of  service. 

I  cannot  distinguish  this  case  from  Eadon  y.  RobtrU  (9  Ex.),  in 
which  Parke,  B.,  delivering  ^dgment,  says:  **We  are  all  of 
opinion  that,  according  to  the  true  meaning  of  the  words  *  declare 
within  the  year,'  the  plaintiff  must  either  have  delivered  his  decla- 
ration within  the  year,  or,  having  filed  it,  must  have  given  notice 
to  the  defendant  within  that  time."  **  A  plaintiff  does  not  declare, 
till  he  has  informed  the  defendant  of  the  cause  of  action."  This 
proceeding  was  under  the  old  practice.  Our  present  practice 
cannot  help  the  plaintiff— our  rule  of  court  requiring  declarations 
to  be  served. 

Waikina  v.  Ftntoti  (8  U.  C.  C.  P.  28P),  decides  that  a  plaintiff 
cannot  treat  a  plea  filed,  but  not  served,  as  a  nullity,  and  sign 
judgment,  but  should  move  to  set  it  aside  as  irregular.  I  think 
the  authorities  are  clearly  in  favor  of  the  application,  and  I  must 
make  an  order,  as  asked  in  the  summons. 


(Reported  by  C.  B.  Enoubh,  1£sq.,  M.  A^  Baniit«r«t-lAW.) 

SwifT  XT  AL  y.    COBOtmO    ANT)  PBTCBBOROUGH  R.    R.   COMPAHT. 
(^aiff^Boutnian  ^good$-~lUghtt  itf  mortgagor  and  tMrtf^igte. 

The  word  "wise"  undar  the  C  L.  P.  Act  1857  wo.  22,  appllee  to  the  oorpufl  of  the 
goodi  aeiied  end  not  to  the  Intereet  of  the  defendant  in  them. 

A  ■heriff  eeUinic  the  equity  of  redemptioA  in  oertain  goode  under  wa  exeention 
agsinet  the  mortgsgor  ia  entitled  to  «c£w  the  goode  even  If  in  poeaeMlon  of 
mortn«ee. 

If  the  ■herlfTi  baproprfetj  remove  the  goode  out  of  the  pogeeeilen  of  the  mort- 
gagor hie  (the  mortgagee's)  remedy  la  afdnet  Um  sheiiff  and  not  bjr  i^pUoatlon 
to  a  Judge  in  Chambere. 

The  particulars  in  this  case  appear  in  the  judgment. 

BuBM s,  J. — ^The  facts  appear  to  be  these :  The  plunUffs  have 
assigned  their  judgment  to  one  John  Fowler,  who  caused  execu- 
tion to  be  placed  in  the  hands  ofthe  sheriff  of  theUnitod  Counties  of 
Peterborough  and  Victoria,  some  time  in  June  last,  and  upon  which 
writ  of  execution  the  sheriff  seised  two  locomotiyes,  some  platform 
cars,  and  other  property  of  the  defendants.  John  H.  Durable,  of 
Cobourg,  made  claims  to  the  same  as  the  mortgagee  thereof,  and 
thereupon  the  sheriff  applied  for  an  interplMoer  summons.  An 
order  for  an  issue  to  be  tried  was  made.  While  that  order  was  in 
force  and  before  anything  was  done  upon  it,  the  sheriff  proceeded 
to  sell  the  equity  of  redemption  ofthe  defendants  in  the  property  so 
seized.  Upon  the  application  of  J.  H.  Bumble,  that  asle  was  set 
aside  as  being  a  violation  of  the  interpleader  order.  The  inter- 
pleader order  was  made  originally  under  the  idea  and  belief  that 
Bumble  claimed  title  to  the  property  seized,  by  virtue  of  an  abso- 
lute assignment  and  not  as  mortgagee  thereof,  and  consequently 
when  it  was  ascertained  that  such  was  the  fact,  an  application 
was  made  on  the  part  of  Fowler,  the  assignee  of  the  plainUff*s 
judgment  to  rescind  the  interpleader  order. 

The  order  was  rescinded.  Bumble  consenting  thereto  and  no  op- 
position being  made  by  the  sheriff,  though  he  now  swears  that  he 
did  not  assent  to  it  or  authorize  any  one  to  assent  to  the  rescind- 
ing of  the  order. 

Sinoe  these  proceedings,  it  appears  the  sheriff  has  again  seized 
the  property  and  is  intending  to  proceed  to  sell  the  same. 

On  the  8th  September,  Mr.  Jnstice  McLean,  granted  a  summons 
calling  upon  John  Fowler,  to  shew  cause  why  the  sheriff  should 
not  deliver  up  to  Bumble,  the  mo^gagee  of  the  proper^  seig ed, 


the  same  being  seised  in  the  possession  of  the  said  Bumble,  as 
such  mortgagee.  This  application  was  supported  by  Mr.  Bum- 
ble's affidavit,  that  he  had  taken  possessioh  under  his  mortgage, 
and  that  on  the  6th  of  September,  the  sheriff  seized  the  same  for 
the  interest  of  the  defendants  in  the  equity  of  redemption  thereof, 
at  the  instance  and  on  the  behalf  of  Fowler,  the  debt  due  to 
Bumble  being  still  unpaid  and  unsaUsfied;  and  he  states  that  Fowler 
knew  at  the  time  of  the  seizure,  of  the  existence  of  his.  Bumble's 
mortgage,  and  that  the  pretence  for  seising  the  property  is  on  ac- 
count of  the  defendants  equity  of  redemption. 

The  application  is  opposed  upon  a  variety  of  affidavits,  setting 
forth  circumstances  to  shew  that  Fowler  had  not  the  possession 
of  the  property  but  that  the  same  still  remained  in  the  possession 
of  the  Company,  and  Uiat  Fowler  was  merely  a  manager  for  the 
Company  in  the  conduct  of  their  business,  and  that  if  he  had  any 
control  over  the  property  it  was  as  such  manager  of  the  Company 
and  not  as  mortgagee  thereof.  The  sheriff  swears  that  he  does 
not  believe  that  Bumble  ever  had  any  possession  of  the  property, 
acd  that  it  is  necessary  the  sheriff  should  have  the  possession  in 
order  to  effect  a  sale.     He  states  that  Bumble's  debt  is  not  due. 

It  is  quite  out  of  the  question  that  I  can  try  upon  affidavits, 
whether  Bumble  was  or  was  not  in  possession,  of  the  goods  or 
under  what  circumstances  he  was  in  possession,  if  he  were  in 
truth  in  possession  at  the  time  of  the  sheriff's  seizure.  Thero 
seems  to  have  been  some  mismanagemenJt  in  this  matter  from 
the  beginning,  for  now  the  affidavits  in  reply  to  this  applica- 
tion attack  Mr.  Bumble's  mortgage,  on  the  ground  that  it  forms 
no  valid  security,  and  that  in  fact  it  is  not  real.  If  that  be  so, 
and  by  the  present  sale  of  the  goods  it  is  intended  to  dispute  the 
validity  of  the  claim,  of  Fowler,  1  cannot  understand  why  the 
sheriff  should  have  permitted  the  interpleader  order  to  be  rescind- 
ed ;  for  had  that  remained,  Mr.  Bumble  in  the  issue  to  be  tried 
would  have  been  obliged  to  support  and  sustain  it.  I  suppose, 
however,  the  sheriff,  (although  he  now  swears  he  never  assent- 
ed to  the  order  being  rescinded,)  most  have  permitted  it  to  be  re- 
scinded, and  it  seems  now  by  th(^  course  ho  has  taken  that  be  is 
satisfied  to  question,  himself,  the  validity  of  Bumble's  m.)rtgage. 
Even  before  the  interpleader  order  was  rescinded  the  sheriff  ap- 
pears to  have  taken  part  with  Fowler,  who  was  interested  in 
pressing  the  exeoution  for  he  notwithstanding  he  had  asked  the 
protection  of  the  Court,  went  on  to  sell  the  defendants  equity  of 
redemption. 

It  does  not  appear  to  me  that  the  Court  or  a  Judge  has  any 
power  to  interfere  in  the  manner  Mr.  Bumble  pow  asks.  If  the 
property  was  in  the  possession  of  the  defendants,  the  mortgagors 
of  it,  then  I  apprehend  there  can  be  no  question  the  sheriff  had 
a  right  to  seise  the  property  and  to  deprive  the  mortgagee  of  tho 
possession.  If  the  sheriff  dipregard  the  mortgage  contending  that 
it  is  invalid  and  forms  in  truth  no  legal  charge  upon  the  property, 
then  I  suppose  he  would  sell  the  corpua  of  the  goods,  but  in  that 
case  he  assumes  the  responsibility  of  establishing  what  he  con- 
tends for,  if  the  mortgagee  docs  not  submit  If  the  sheriff  sub- 
mits to  the  mortgagee  then  Although  he  has  taken  thayorpuaof 
the  goods  finding  them  in  the  possession  of  the  mortgagor  he  could 
sell  only  the  equity  of  redemption  in  term.  On  the  other  hand, 
if  the  sheriff  finds  the  goods  in  the  possession  of  the  mortgagee 
then  what  is  the  sheriff's  duty  in  such  a  case  ?  The  mortgagee  in 
the  present  case  has  applied  to  a  judge  to  order  the  sheriff  to  re- 
store him  the  possession.  He  could  not  obtain  such  possession  by 
replevin  for  the  goods  when  taken  by  the  sheriff  are  in  the  custody 
of  the  law.  The  mortgagee  contends  the  sheriff  has  no  right  to 
deprive  him  of  the  possession  on  the  pretence  that  he  seizes  an 
equity  of  redemption.  I  take  it  the  mortgagee  is  right  in  that 
proposition,  bnt  still  I  think  the  sheriff  is  right  to  make  a  seizure 
of  the  goods  themselves  in  the  possession  of  the  mortgagee  in 
order  that  he  may  sell  the  equity  of  redemption.  I  think  that  is 
the  effect  of  the  new  provision  enabling  the  sheriff  to  sell  the 
equity  of  redemption  upon  an  execution  against  the  goods  and 
chattels  of  the  mortgagor.  If  the  mortgagee  has  the  legal  custody 
of  the  goods  the  sheriff  cannot  of  course  npon  an  execution  against 
the  gowis  of  the  mortgagor,  take  the  property  from  the  custody 
of  the  mortgagee,  but  still,  I  apprehend  he  must  seize  them  in 
order  to  sell  the  mortgagor's  interest.  Uponran  execution  against 
lapds  it  is  t|ie  estate  upon  whicb  the  if rit  operates  and  not  the 
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eorput  of  tb«  land,  but  upon  mi  execation  af^aiast  goods  it  is  Uw 
possession  of  the  property  upon  which  the  word  **  seiss"  aots.  It 
appears  to  me  that  it  would  be  tery  absurd  to  speak  abont  seizing 
an  interest  or  equity  of  redemption  in  goods  which  the  sheriff 
may  never  see.  Suppose  there  be  a  quantity  of  new  goods  mort- 
gaged, if  the  sheriff  seize  the  goods  and  expose  the  interest  of 
the  mortgagor  for  sale ;  a  porohaser  may  be  found  giTing  that 
interest  for  something  beyond  the  mortgage  debt,  bat  if  the 
goods  be  some  worn  out  furniture,  the  purchaser  would  give  a 
very  little,  if  any,  for  the  interest.  Thin  interest  whether  it  may 
be  valuable  or  being  worth  anything  at  all,  most  oertainly  cannot 
be  determined  without  the  goods  being  viewed,  and  I  know  of  no 
way  to  ensure  that,  but  to  construe  the  word  *' setae"  used  in  the 
Aot  referred  to,  to  mean  the  same  thing  in  case  the  goods  be  in 
the  possession  of  the  mortgage  as  it  would  if  they  were  in  the 
possession  of  the  mortgagor. 

I  cannot  however,  take  upon  myself  to  decide  between  the  par- 
ties, and  order  a  delivery  of  the  goods  under  the  circumstances. 
If  the  mortgagor  shall  suffer  by  the  act  of  the  sheriff  or  that  his 
debt  is  lost  or  diminished  in  amount,  he  must  seek  hit  remedy 
against  the  sheriff  for  such  iigury  or  damage. 

I  do  not  discharge  the  summons  with  costs,  though  it  be  moved 
with  costs,  for  this  application  grows  out  of  the  new  Act,  and 
besides,  it  seems  to  me  there  is  some  little  foundation  for  thinking 
that  the  sheriff  instead  of  acting  indifferently  between  the  two  con- 
tending parties,  has  given  the  preponderance  to  Mr.  Fowler. 

Summons  dismissed. 


Mbtkes  t.  Robbbtsov. 


PracUee—Omtempt— Order  /hr  comaiitfal— Ch.  Sil 

A  Ox.  Sii.  canoot  be  Iwued  in  tipper  Canada  on  a  jndgmeot  for  ooeti  only. 
Under  22  Vic.  cap.  96,  we.  13,  if  the  judgment  be  for  eoeta  only,  an  order  for 
miital  for  oontempt  only  will  be  granted,  and  not  an  order  for  a  Cb.  iSte.  to 


The  defendant,  by  this  application,  called  on  the  plaintiff  to 
show  cause  why  a  writ  of  Ca.  Sa,  should  not  issue  against  him  for 
his  contempt  in  not  appearing  and  submitting  to  oral  examination 
on  oath,  in  pursuance  of  an  order  duly  made  in  this  cause,  and 
appointment  endorsed  thereon.  No  cause  having  been  shown, 
Englithf  for  the  plaintiff,  asked  for  the  usual  order  for  a  C7a.  Sa, 
to  issue  against  the  plaintiff  for  the  amount  of  the  judgment  in  this 
cause,  pursuant  to  22  Vic.  cap.  96,  sec.  18. 

MoLbak,  J.,  on  hearing  that  the  judgment  was  in  fhvor  of  the 
defendant  for  the  costs  of  defence  merely,  ref^ised  the  order,  on  the 
ground  thai  according  to  the  statutes  now  in  force  in  Upper 
Canada,  no  Ca.  Sa,  can  issue  for  costs  only ;  but  said  he  would 
grant  the  order  for  committal  of  the  plaintiff  under  the  statute, 
and  allowed  the  summons  to  be  amended  and  re-served  for  that 
purpose. 

Order  revised,  with  leave  to  amend. 


Davis  abd  othbrs  v.  CirNBiMGHAM. 

Arreil  under  Col  Sci.—DUtAarff«  bjf  consetd—EKape^Skdmgiutitt  amd  or  atphart 

Jideau  from  etulttdp, 

A  mare  releaee  fh>m  custody,  of  a  person  arrested  nnder  a  Cb.  JSb.,  fora  gHvn  time, 
in  order  to  make  arrangements  if  poadUe  to  satisfy  tlia  debt,  does  not  amonat 
to  a  discbarge  In  law. 

A  eberiff  roleaelng  a  debtor  arrested  under  a  Ock  /Sb.  flrom  enstody,  on  the  verbal 
ooQMent  merely  of  the  attorney,  snlAurs  aa  escape^  for  which  he  is  UaUe  to  the 
plaintiff. 

A  person  arrested  nnder  a  CU,  Ai.,  and  snffersd  to  go  at  large  by  the  sheriff  for  a 
lloiited  time,  with  the  consent  of  the  attorney,  may  be  Te«rrasted  nnder  the 
same  writ  i 

Jimai,  ISSe. 

A  judgment  was  obtained  in  this  suit  on  the  29th  Mareh,  1869, 
and  A  Fi.  Fa.  issued,  which  was  returned  nulla  bona  on  the  12th 
April.  An  order  was  then  obtained  for  the  examination  of  the 
defendant  before  the  judge  of  the  county  court  of  the  county  of 
Wellington,  and  he  was  so  examined. 

The  examination  being  duly  certified,  an  order  was  made  that  a 
writ  of  Ca.  Sa.  should  issue  against  the  defendant,  on  the  ground 
that  he  had  made  a  fraudulent  transfer  of  his  property,  to  prevent 
it's  being  taken  in  execution. 

On  the  Ca.  Sn.  defendant  was  arrested  on  the  4th  day  of  May, 
and  while  in  custody  went  with  the  bailiff  to  the  sheriff's  house, 


I  where  ho  saw  the  sheriff  and  the  plaintiff's  attorney.  He  then 
entreated  to  be  allowed  to  go  at  large  for  a  short  time,  to  enable 
him  to  arrange  the  demand ;  and  it  being  then  Saturday  night, 
rather  than  commit  the  defendant  to  gaol,  the  sheriff,  with  the 
consent  <Mr  by  the  direction  of  the  plaintiff's  attorney,  allowed  him 
to  go  at  large,  upon  the  express  understanding  that  the  defendant 
would  be  taken  into  custody  at  a  partteular  time,  if  the  demand 
were  not  settled. 

Additional  time  was  allowed  to  the  defendant  beyond  the  period 
first  limited ;  but  having  wholly  ftiiied  to  raise  the  neeessary  means 
for  satisfying  the  amount,  the  sheriff  was  told  that  no  Airther 
indulgenee  could  be  granted.  On  the  19th  May  the  defendant  was 
again  taken  into  custody  by  the  sheriff's  officer,  and  contrived  to 
escape  fk'om  him.  He  now  moves  that  the  last  srrest  made  under 
the  Co.  Sa.  issued  in  the  cause,  and  all  proceedings  subsequent  to 
the  first  arrest,  shall  be  set  aside,  on  the  ground  that  the  defendant 
was  discharged  from  arrest  by  the  plaintiff's  attorney,  and  that  he 
therefore  could  not  be  arrested  a  second  time  in  the  same  cause  on 
the  same  Ca.  Sa, 

MoLxAB,  J. — ^There  is  no  doubt  tiMtt  the  defendant  was  arrested 
on  the  4th  May,  and  that  he  was  then  sufftsred  to  go  at  large,  and 
continued  at  large  until  the  19th,  with  the  assent  of  the  sheriff  and 
the  plaintiff's  attorney ;  and  if  what  occurred  on  the  evening  of 
the  4th,  when  he  was  released  from  actual  custody,  amounts  to  a 
discharge  in  law,  he  could  not  legally  be  again  arrested  upon  the 
same  writ. 

In  note  a  to  sec.  191,  page  866,  of  Harrison's  C.  L.  P.  Act,  it  is 
very  correctly  stated  that  the  discharge  of  the  debtor  before  this 
act,  whether  rightftilly  or  wrongfhlly,  if  by  order  of  the  attorney, 
was  conMdered  a  tatu/aetion  of  the  debt ;  therefore  it  was  that  no 
subsequent  arrest  could  be  made  for  the  same  cause  of  action. 

An  arrest  can  only  be  made  when  there  is  a  sufficient  cause  of 
action  subsisting — and  it  is  not  pretended  to  be  denied  that  that 
was  the  case  when  the  defendant  in  this  suit  was  arrested — but  it 
appears  that  Mr.  Kingsmill,  the  plaintiff's  attorney,  at  the  earnest 
solicitation  of  the  defendant,  treated  him  better  than  he  deserved, 
in  consenting  that  the  arrest  should  be  so  far  suspended  for  a  short 
time  Uiat  the  defendant  was  not  required  to  be  committed  to  gaol 
till  the  Monday  following,  on  his  pledge  that  he  would  either  satisfy 
the  defendant  or  surrender  himself  to  the  sh^ff  at  that  time.  He 
failed  to  make  any  arrangement  which  could  entitle  him  to  a  dis- 
charge, and  the  &me  was  still  f^irther  extended,  in  the  hope  that 
it  might  become  unneoessary  to  commit  the  defendant  to  gaol; 
and  it  was  not  until  the  sheriff  and  plaintiff's  attorney  despaired 
of  anything  being  done,  that  orders  were  given  to  take  the  defen- 
dant again  into  custody  under  the  writ  Instead  of  surrendering 
himself,  and  being  grateAil  for  the  indulgenee  shown  him,  when 
the  sheriff  was  obliged  to  arrest  him,  in  order  to  carry  out  the 
execution  of  the  writ  in  his  hands,  the  defendant,  under  pretenoe 
of  preparing  to  accompany  the  bailiff  lo  Guelph,  went  into  a  room 
at  his  own  house,  and  from  thence,  with  the  assistance  of  his  wife, 
made  his  escape  out  of  a  window ;  and  he  new  applies  to  be  wholly 
discharged,  on  the  ground  that  he  has  been  a  second  time  arrested, 
after  having  been  previously  arrested  and  disohai^ed  by  the  sheriff, 
ior  the  same  cause  of  action ! 

The  191st  section  of  the  Common  Law  Procedure  Aot  of  186d, 
provides  that  a  written  order  f^m  the  attorney  hj  whom  the 
Ca.  So,  shall  have  been  issued,  shall  justify  the  sheriff,  &c.,  in 
disoharging  a  perty,  unless  notice  in  writing  to  the  contrary 
shall  have  been  given  by  the  plaintiff  or  person  for  whom  the 
attorney  professes  to  act ;  but  such  discharge  ahaU  not  bt  a  t ofit- 
f action  of  th«  debt,  unUis  made  by  authority  of  the  creditor ;  and 
without  such  consent,  an  attorney  is  not  justified  in  giving  any 
order  for  the  discharge  of  a  debtor.  The  mere  eoneent  to  allow  the 
defendant  to  go  at  large  for  a  time,  could  not,  since  that  act  was 
passed,  operate  as  a  discharge  from  the  debt,  for  there  was  no 
order  in  writing  from  the  attorney,  and  tlie  consent  of  the  plaintiff 
in  the  suit  was  wanting.  The  debt,  then,  being  still  subsisUng, 
and  the  Ca.  Sa.  being  still  returnable  and  in  full  force,  I  em  of 
opinion  that  the  defendant  was  liable  to  be  arrested  upon  it  by  the 
sheriff  at  any  time  before  the  return  day.  The  release  of  the 
defendant  by  the  sheriff^  without  any  written  order  from  the  attor- 
ney, was  in  fact  an  escape,  for  which  the  sheriff  might  be  held 
liable  by  the  plaintiff ;  but  the  defendant  has  no  right  to  claim  to 
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be  wholly  relieyed  from  arrest  beoaose  he  has  escaped  out  of  cus- 
tody. 

The  summons  must  therefore  be  discharged,  with  costs ;  and 
I  am  glad  that  the  change  in  the  law  under  the  191st  section  of  the 
Common  Law  Procedure  Act  is  such  as  to  sanction  this  result,  (ind 
defeat  a  scandalous  attempt  to  throw  upon  the  sheriff  a  liability 
for  a  considerable  amount,  because  he  extended  to  the  defendant 
more  indulgence  than  he  seems  to  have  deserved. 

Summons  discharged,  with  costs. 


CHANCERY. 


'(Beportad  by  Toomai  Hosoixa,  Kiq^  LLJL,  Banl8ter«trlAW.) 
McDOHALD  ▼.    PUTNAH. 


CndHof  «nd  DiiMor— lle«M»ik  and  JrmMoaMe* 

A  d«l»tor  who  bad  executed  »  chattel  mortgage  and  gireo  eecuritf  to  two  of  bie 
creditors  executed  an  ainignment  glviog  hie  sureties  a  preftrence,  and  proTldtng 
tir  a  geonal  releaae  Just  before  another  creditor  laaued  bis  exeeutkiii.  On  a 
fatU  flled  to  set  aalde  the  aarignjnaot  as  voU  ai&ainat  the  aixecation  eredUor, 
it  was 

Bdd^  That  from  the  drenma^anoee  surronndfng  the  execution  of  the  assignment 
^e  debtor  Intended  to  execute  aa  irrevoeable  deed  infiivor  orhiesurstiea»and 
that  on  that  ground  the  deed  was  noivoid;  but  as  11  eoatained  a  general 
release  which  would  deter  creditors  from  executiog  It,  it  was  set  aside,  and  the 
creditors  entitled  to  the  proceeds  of  the  estate  according  topriorttj. 

This  was  a  bill  filed  by  John  McDonald  and  William  B.  Lyle, 
against  George  Y.  Putnam  and  others,  to  set  aside  an  assignment 
for  the  benent  of  creditors,  on  the  ground  that  it  was  executed 
while  their  suit  at  law  was  pending  with  the  riew  to  defeat  their 
claim.     The  facts  appear  in  the  judgment. 

A,  Crookt  for  the  plaintiff,     neclor  for  the  defendant. 

EsTSN,  V.  C,  deliyered  the  Judgment  of  the  Court. 

The  facts  of  tliis  ease  are,  that  George  T.  Putnam,  beiog  in- 
debted to  various  persons,  and  amongst  them  to  the  plaintiffs,  and 
the  plaintiffs  baring  commenced  an  action  against  him  for  the  re- 
covery of  tbe;r  debt,  Putnam  having  also  made  a  chattel  mortgage 
some  time  previous,  extending  to  after  acquired  property,  and 
granted  a  confession  of  judgment  to  Messrs.  Gilmoor  and  Coulson, 
whose  debt  amounted  to  £2,600,  and  who  also  held  the  bonds  of 
Jacob  Putnam,  and  Lockwood  and  Warren  as  sureties  for  the 
same  debt  or  part  of  it,  made  the  assignment  in  question  without 
any  communication  with  his  creditors  except  that  he  had  consulted 
Warren  about  it,  to  Whitelaw,  not  a  creditor,  under  which  Jacob 
Putnam  would  be  entitled  to  a  preference,  and  as  he  is  liable  to 
Gilmour  and  Coulson  for  their  whole  demand  as  surety  for  his  son 
George  Y.  Putnam,  the  whole  property  comnrised  in  the  assign- 
ment would  pass  to  Gilmour  and  Coulson.    None  of  the  creditors 
have  executed  tbe  assignment.    The  plaintiffs  have  not  acceded  to 
or  acquiesced  in  it,  but  the  contrary.    Lockwood  has  I  think  as- 
sented to  it,  even  supposing- it  to  be  revooable  in  its  inception.     It 
is  also  asserted  by  Mr.  Lawder,  in  his  evidence,  that  Mr.  Currie, 
claimed  the  benefit  of  It,  on  behalf  of  Jacob  Putnam ;  but  he  ac- 
companied Mr.  Lawder,  who  was  acting  on  behalf  of  Gilmour  and 
Coulson,  and  his  claim  seems  to  have  been  preferred  for  the  benefit 
of  Gilmour  and  Coulson ;  while  on  the  other  hand  Whitelaw  states 
that  Jacob  Putnam,  although  informed  by  him  of  the  assignment, 
never  made  any  applieation  to  him  about  it.     Further  enquiry 
would  be  proper  to  ascertain  if  it  were  necessary,  to  what  extent 
Jacob  Putnam,  and  the  other  creditors,  to  whom  the  assignment 
was  communicated  had  assented  to  it.    If  Currie  was  acting  on 
behalf  of  Gilmour  and  Coulson,  without  authority  from  Jacob 
Putnam,  his  applieation  would  not  operate  as  an  assent  on  the 
part  of  Gilmour  and  Coulson,  who  in  fftct  have  not  assented  to  the 
assignment,  but  have  acted  in  contravention  of  it  by  placing  their 
writ  in  the  sheriff's  hands ;  in  fact  they  have  attempted  to  claim 
both  under  and  paramount  to  the  assignment.     As  Gilmour  and 
Coulson,  they  are  not  entitled  to  any  benefit  under  the  assignment ; 
but  if  Jacob  Putnam  has  really  assented  to  the  assignment  so  as 
to  preclude  himself  from  asserting  his  legal  remedy  against  George 
Y.  Putnam,  and  he  is  liable  to  Gilmour  and  Coulson,  and  should 
pay  them,  he  might  cceteris  paribtu  claim  the  benefit  of  the  assign- 
ment ;  and  so  might  any  of  the  other  creditors  who  had  acted  in  a 
similar  manner.     What  then  would  be  the  effect  of  the  answer  of 
Jacob  Putnam,  claiming  the  benefit  of  the  deed,  and  yeilding  un- 


doubtedly an  unqualified  assent  to  it  so  as  to  bind  him  ?  It  seems 
to  me  that  the  plaintiff  having  previously  obtained  judgment,  and 
issued  execution  and  placed  it  in  the  sheriff's  hands,  and  the  goods 
being  therefore  bound,  no  subsequent  assent  on  the  part  of  the 
ereditor  eould  sustain  the  deed,  so  far  as  they  are  concerned.  I 
may  add  that  such  appears  to  be  the  law  Arom  the  eases  of  WiUon 
V.  Kenny  17  U.  C.  Q.  B.  168,  MauUon  v.  Topping^  9  U.  C.  C.  P. 
183  and  Seggera  ▼.  JBvohm  5  S.  &  B.  867. 

I  have  carefully  examined  almost  all  the  cases  that  were  cited, 
and  some  other  oases,  with  respect  to  the  revocable  character  of 
creditor's  deeds,  and  it  may  not  perhaps  be  without  its  use,  cer- 
tainly to  myself,  although  not  strictly  necessary,  to  state  shortly 
the  views  I  have  formed  of  the  rules  applicable  to  such  cases. 
Lord  Justice  Turner  in  the  case  of  Smith  v.  Hunt  10  Hare,  so 
well  described  the  distinction  between  trust  deeds  in  favor  of 
particular  persons,  and  trust  deeds  in  favor  of  creditors,  and  stated 
that  tbe  latter  class  of  deeds  might  be  revocable  or  not  revooable 
in  their  inception,  and  that  tbe  question  to  which  class  they  be- 
longed was  to  be  determined  by  their  contents  and  the  circum- 
stances attending  their  execution,  and  that  although  revocable  in 
the  first  instance,  they  might  become  irrevocable  as  to  all  or  some 
of  the  creditors  in  consequence  of  subsequent  dealings  between 
them  and  the  author  of  the  trust  or  perhaps  the  trustee.     In  the 
case  of  Orifilh  v.  RicketU  7   Hare,  299,  301,  Wigram,    V.  C, 
evidently  considers  a  deed  of  trust  in  favor  of  creditors  not  re- 
vocable in  its  inception  where  the  grantor  had  covenanted  with 
the  trustee  not  to  revoke  the  trusts,  and  to  aid  in  their  exenution, 
and  for  further  assurance — provisions  for  the  most  part  Utterly 
inconsistent  with  the  idea  of  mere  agency.     As  to  tbe  nature  of 
the  communication  to  creditors  which  would  be  sufficient  to  make 
a  revocable  deed  irrevocable,  as  to  them,  some  difference  of  opin- 
ion perhaps  exists,  and  the  law  does  not  seem  to  be  settled. 
Knight  Bruce,  V.  C,  in  the  case  of  Wilding  v.  Richard*  1  CoU.  6«>5 
seemed  to  think  that  to  make  a  revocable  deed  irrevocable,  the 
creditors  must  have  assented  to  such  a  degree  as  to  become  bound 
to  accede  to  the  deed ;  while  Wightman,  J.,  in  the  case  of  Ilurland 
V.  Binlu  15  Q.  B.  721,  inclined  to  the  opinion  that  if  the  deed 
were  made  known  to  the  creditor  and  he  might  have  forborne  suit 
in  consequence,  the  deed  could  not  be  revoked  as  to  him  without 
affording  him  the  option  of  acceding  to  or  repudiating  it.     I  con- 
fess the  opinion  of  Mr.  Justice  Wightman,  appears  to  me  liighly 
reasonable  and  just,  and  it  seems  to  be  confirmed  by  what  was 
s^d  by  Lord  Campbell,  C.  J.,  in  tbe  subsequeot  case  of  Seggert  v. 
Evans  before  mentioned.    There  is  another  class  of  cases  nearly 
allied  to  that  which  I  am  considering,  namely,  that  in  which  a 
trust  is  created  for  the  benefit  of  the  creditor  or  creditors  who 
therefore  cannot  claim  the  execution  of  the  trust  but  for  the  benefit 
of  the  parties  to  the  deed.   Such  were  the  oases  of  Oibd  v.  Olamis. 
To  entitie  a  party  to  enforce  such  a  deed,  not  only  must  a  trust  be 
created,  but  the  plaintiff  must  be  a  cestui  que  trust.     In  the  two 
last  mentioned  oases  the  plaintiff  did  not  fill  that  character  al- 
though an  irrevocable  trust  had  been  created.     In  the  case  of  a 
mere  revocable  deed  of  management,  no  trust  is  created,  but  a 
mere  agency.    The  two  classes  of  cases  have  in  some  measure 
been  confounded,  but  they  are  rather  alike  than  the  same.     I 
may  add  that  then  the  question  is  not  whether  the  deed  is  revo- 
cable, but  whether  the  plaintiff  is  entitled  to  be  admitted  to  the 
benefit  of  it     He  must  be  able  to  make  it  appear  that  he  is  in  a 
situation  to  furnish  what  may  be  deemed  to  be  the  consideration 
for  the  deed  as  in  the  case  of  Lane  v.  Husband  14  Sim.  65G. 
When  the  deed  containing  a  letter  of  license  and  release,  and  the 
plaintiff  is  not  seeking  to  accede  to  the  deed,  until  seven  years 
after  the  death  of  the  debtor,  who  survived  after  the  execution  of 
the  deed  three  years,  it  was  deemed  that  he  could  not  furnish  tbe 
consideration  for  which  the  deed  was  executed,  and  when  the  time 
for  executing  the  deed  has  elapsed,  so  that  it  cannot  now  be  ex- 
ecuted, the  plaintiff  must  be  able  to  shew  that  he  has  done  what 
is  equivalent  to  an  actual  execution  of  the  deed,  so  that  if  he  at- 
tempted to  contravene  its  provisions  the  Court  would  restrain  him 
by  injunction,  as  in  ^tVon  v.  3fount  24  Beav.  642,  Couthvailhe  v. 
Firth,  4  DeG.  k  S.  652.     In  the  present  case  had  it  been  necessary 
to  decide  the  point,  I  think  I  should  have  come  to  the  conclusion 
that  the  deed  was  not  revooable,  at  all  events  so  far  as  Jacob  Put- 
nam and  Lockwood  were  concemecl. 
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It  ie  true  that  -when  a  deed  is  made  in  faTor  of  the  creditors 
generally  witboat  any  commanication  or  bargain  with  them,  it  is 
prima  facie  reTocable  as  a  mere  deed  of  agency.  But  it  is  to  be 
judged  by  the  surrounding  circnmetances.  Now  here  the  deed 
IV  as  made  on  the  Istof  Janaary,  1858 ;  the  plaintiffs  had  commenced 
an  action  in  the  preTious  autumn  which  was  then  pending — Gil- 
mour  and  Coulson  had  a  chattel  mortgage  purporting  to  include 
these  very  goods,  they  ha^e  also  a  judgment,  and  Jacob  Putnam 
the  father,  and  Lockwood,  were  liable  to  them,  the  former  for  the 
whole,  the  latter  for  part  of  their  demand  against  O.  T.  Putnam. 
It  seems  to  me  that  George  T.  Putnam's  object  in  making  this 
deed  was  to  protect  his  sureties,  and  especially  his  father,  against 
the  plaintiff's  demand,  and  to  the  accomplishment  of  this  cbject  it 
was  essential  that  an  irrcTocable  trust  should  be  created,  for  it  is 
well  settled  that  a  revocable  deed  cannot  be  held  against  creditors. 
Under  these  circumstances  it  is  not  unreasonable,  I  think,  to  hold, 
it  being  a  mere  question  of  intention  that  George  Y.  Putnam,  in- 
tended to  create  an  irrCTOcable  trust  in  fayor  of  his  sureties,  and 
not  to  institute  a  mere  agency  for  the  payment  of  his  debts.  The 
deed  therefore  cannot  be  held  to  be  Toid  against  the  plaintiffs  on 
that  ground.  It  is  however  contended  that  it  is  Toid  as  against 
creditors  in  coneequence  of  the  general  release  contained  in  it, 
and  reference  is  made  to  the  cases  of  Wilton  t.  Kenny  17  U.C.Q.B. 
168  and  MauUon  ▼.  Topping^  9  U.  C.  C.  P.  188,  in  support  of  that 
position.  It  was  unnecessary  in  those  oases  to  decide  the  point,  but 
the  learned  Chief  Justice  of  the  Queen's  Bench  expressed  a  strong" 
opinion  upon  it,  and  so  did  Mr.  Justice  Burns ;  and  the  learned 
Chief  Justice  of  the  Common  Pleas  appears  to  have  thought  that 
the  inCrodttCtion  of  such  a  release  might  be  evidence  of  fraud 
sufficient  to  vitiate  the  deed.  Following  these  authorities,  and 
thinking  it  highly  reasonable  that  although  a  debtor  will  be  justi- 
fied in  bona  fide  surrendering  his  property  as  far  as  it  will  go  for 
payment  of  his  debts,  he  ought  not  to  be  permitted  to  impose  such 
conditions  as  will  deter  creditors  from  executing  the  deed.  I 
must  bold  this  deed  void  on  account  of  the  general  release  con- 
tained in  it  which  would  deprive  the  creditors,  of  all  claim  upon 
their  debtor  and  debar  them  from  all  recourse  against  his  after 
acquired  property,  while  the  property  comprised  in  the  deed 
would  probably  bo  in  a  great  measure  absorbed  by  the  claims  of 
the  preference  creditors.  The  proceeds  of  the  goods,  therefore, 
belong  to  the  creditors  according  to  their  priority.  I  think  the 
plaintiffs  entitled  to  the  costs. 


between  the  terms,  an  administrator,  pending  the  litigation,  so 
that  no  cause  of  complaint  can  arise  on  that  ground.  I  do  not 
think  that  the  Legislature  intended  every  case  of  contest  to  be 
removed  to  this  Court.     The  motion  must  therefore  be  refused. 

ISpbaoqb,  V.  C,  concurred.  The  Legislature  has  by  the  30th 
section  provided  for  the  granting  of  administration  pendente  lite^ 
and  no  ground  of  delay  can  therefore  be  urged  to  authomeiS 
appeal  to  this  Court. 

Motion  refused. 


Ik  be  Bkokwith. 
Surrogate  Courts— OonUnUom  eaueu^Semtnal—Dday, 

The  LeglsUtare  has  inteoded  that  onlj  tboM  caofies  In  which  disputed  qneitioni 
of  law  or  fkct  arise  should  be  remored  to  the  Oottrt  of  Chaneerj,  and  not  con- 
tentions as  to  whom  adndnlstration  should  be  graoted. 

The  30th  section  of  the  Surrogate  Act  proTldes  for  the  appointment  of  an  admin- 
istrator  pendente  lite,  when  a  cause  Is  leserTed  by  the  Jo^  lor  argnment  In 
term. 

(15th  Noramber,  1869.) 

This  was  a  motion  to  remove  a  cause  from  the  Surrogate  Court 
of  the  United  Counties  of  Lanark  and  Renfrew,  on  the  grounds 
that  there  was  a  contest,  and  on  account  of  delay  in  consequence 
of  the  cause  being  reserved  for  the  January  term  of  tho  Court 
below. 

Thb  Chancellor. — Tho  Legislature,  in  the  act  authorizing  the 
removal  of  causes  from  the  Surrogate  Courts  to  this  Court,  says 
that  they  must  be  such  causes  as  this  Court  may  tkink  fit  to  have 
removed,  and  where  questions  may  be  raised  which  it  would  con- 
sider proper  to  be  adjudicated  upon  here.  They  must  be  not  only 
causes  in  which  contention  arises,  but  causes  in  which  disputed 
questions  of  law  or  facts  arise.  In  this  case  there  is  a  contest  as 
to  whom  administration  should  be  granted — two  different  parties 
having  applied  for  it ;  and  on  that  ground  the  Judge  ordered  the 
cause  to  be  removed  to  term ;  and  now  application  is  made  to 
remove  the  cause  here,  it  being  one  of  contention,  and  because  of 
delay.  We  think  the  Judge  was  right  in  removing  the  cause  to 
term.  There  being  a  contest  as  to  who  was  entitled  to  adminis- 
tration there  must  be  a  citation,  and  to  decide  it  the  matter  should 
be  argued  in  term.  The  parties  do  not  appeal  from  the  Judge's 
decision,  but  say  they  think  it  proper  to  come  here.  As  to  delay, 
the  Conrt  has  power  by  the  86ih  section  to  appoint,  in  the  interval 


In  kh  Lib  and  Watsbhouss. 
Surmgaie  OourU—Btwtovat  of  cohm — Cbiii    ftrsBwal  Bq/retattatim, 

In  eases  which  by  the  Snrrogate  Omrts  Act  are  proper  to  be  remofed  to  the  Oojut 

of  Chancery,  the  Conrt  wlU  not  restrict  the  parties  to  Sarrogata  Oourt  costs. 
A  personal  reprefcentatlTe  can  only  be  appointed  on  petition. 

(15th  Korember,  1859.) 

Thb  Chanobllor. — This  is  an  application  under  the  Surrogate 
Act  as  to  costs  and  the  appointment  of  a  personal  representative 
in  a  case  removeable  to  this  Conrt.  The  Legislature  has  provided 
that  certain  causes  arising  in  the  Surrogate  Courts  may  be  re- 
moved into  this  Conrt.  I  assume  that  the  intention  of  the  Legis- 
lature was  that  only  such  causes  as  are  proper  to  be  removed  may 
be  so  removed  here  on  the  order  of  a  Judge,  and  such  Judge  is  to 
impose  terms  as  to  payment  or  security  for  costs  as  shall  seem 
meet.  In  this  case  the  appHcation  is  that  we  make  an  order  that 
no  more  than  Surrogate  Court  costs  shall  be  allowed  here.  We 
do  not  see  that  we  ought  to  make  such  an  order.  Suppose  the 
cause  is  a  proper  cause  to  be  removed,  it  is  so  removed  as  autho- 
rised by  the  Legislature,  it  is  done  so  because  it  is  a  cause  proper 
to  be  tried  here,  and  being  so  we  do  not  think  it  a  proper  discre- 
tion to  limit  the  parties  to  other  than  the  costs  allowed  in  this 
court.  In  regard  to  the  appointment  of  a  personal  representative 
for  which  application  ex  parte  has  been  made,  we  do  not  think  it 
can  be  granted.     The  appointment  ean  only  be  made  on  petition. 


COUNTY    COURTS. 


(In  the  CJonnty  Conrt  of  the  United  Gonntles  of  Frontenae,  Lennox  and  Addlng- 

ton,  before  His  HoNon  Jusoa  Uaokxksx.) 

Charlbs  J.   Palsoratb  v.   Thomas  Fltnn,  Robbrt  SvmKoma^ 

AND   BbNJAXIN  EtANS. 

Action  on  a  promissory  note  made  by  the  defendant,  Thomaa 
Flynn,  and  endorsed  by  the  defendants,  Robert  Spencer  and  Ben- 
jamin Evans.  The  note  bears  date  on  the  I6th  March,  1B58,  and 
payable  five  months  after  date,  so  that  it  became  due  on  the  2l8t 
August,  1858. 

The  defendants  severally  pleaded  **  that  after  the  making  of  the 
promissory  note  in  the  declaration  mentioned,  and  before  the  same 
became  due,  to  wit  on  the  28rd  day  of  March,  1858,  the  defend- 
ant, Thomas  Flynn,  made  and  sealed  as  his  act  and  deed  delivered 
to  the  plaintiff  his  (the  said  defendant  Thomas  Flynn's)  Indenture 
of  Mortgage  signed  by  the  defendant  Thomas  Flynn,  and  sealed 
with  his  seal,  and  conditioned  for  the  payment  by  the  defendant 
Thomas  Flynn,  to  the  plaintiff  of  the  sum  of  270  dollars  and  90  ets. 
at  a  certain  time  therein  mentioned,  and  yet  -unexpired,  and 
whereby  the  said  defendant  Thomas  Flynn  eovenanted  with 
the  plaintiff  to  pay  the  said  sum  at  the  said  time,  and  the  defend- 
ants severally  averred  that  the  amount  of  the  said  note  wae  in- 
cluded in  and  formed  a  part  of  the  said  sum  of  270  dollars  and 
90  cents,  in  the  said  mortgage  and  covenant  mentioned,  and  which 
said  Indenture  of  Mortgage  the  plaintiff  then  accepted  and  re- 
ceived of  and  from  the  defendant  Thomas  Flynn,  in  lieu  of  and  in 
full  satisfaction  and  discharge  of  the  said  promise  in  the  declara- 
tion mentioned." 

To  which  plea  the  plaintiff  replied  «  That  he  the  plaintiff  did 
not  accept  and  receive  from  the  defendant,  Thomas  Flynn,  the 
said  Indenture  of  Mortgage  in  the  said  plea  mentioned  in  lieu  of 
and  in  full  satisfaction  and  discharge  of  the  promissory  nnte  de- 
clared upon  in  the  cause  as  by  the  defendants  severally  in  their 
pleas  alleged." 

The  defendant  joined  issue. 

The  cause  was  tried  before  the  Judge  of  the  County  Conrt  at 
the  sittings  of  the  Court  in  the  month  of  March  last,  ^hen  a  verdict 
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iras  rcndere'1  for  the  plaintiff,  -with  Inavc  reserved  to  the  defend- 
ants to  move  in  term  to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  on  the  whole  evideoce  that  n  nonsuit  should  be  entered. 

In  April  Term,  Af/neWf  for  the  defendants  Flynn  and  Evans,  and 
Parke,  for  the  defendant  Spencer,  obtained  separate  rules,  calling 
upon  the  plaintiff  to  shew  cause  why  the  verdict  should  not  bo  set 
aside  and  a  nonsuit  entered,  pursuant  to  leave  reserved. 

In  the  same  term  Parke  and  Agnew  supported  the  rule,  and 
cited  the  following  cases :  Matheweon  v.  Brouee,  1  U.  0.  B.  R.  272  ; 
Murraif  v.  Miller,  1  U.  C.  B.  R.  863  :  Shaw  v.  Crawford,  16  U.  C. 
B.  R.  101 ;  Lewie  v.  Ballard,  7  V.  C.  B.  B.  124 ;  Fairman  v.  May- 
bee,  7  U.  C.  C.  P.  467 ;  Parker  ▼.  McRae,  7  U.  C.  G.  P.  121 ;  Pnce 
V.  MouUon,  lOO.  B.  661. 

The  rule  was  enlarged  by  consent  until  July  term,  and  from  July 
term  unUl  October  term,  when  Maearow  for  plaintiff  shewed  cause* 

Parke  and  Agnew  in  support  of  rule. 

The  facts  appear  in  the  Judgment. 

Mackxnzii  J. — The  defendants  at  the  trial  produced  in  evidence 
an  Indenture  of  Mortgage  made  between  the  defendant,  Thomas 
Plynn,  and  the  plaintiff,  on  the  23rd  day  of  March,  1868,  whereby 
the  defendant,  Thomas  Flynn,  for  and  in  consideration  of  the  sum 
of  270  dollars  and  90  cents,  had  assigned  and  made  over  to  the 
plaintiff  certain  goods  and  chattels  therein  enumerated,  upon  the 
condition  that  if  the  defendant  (Thomas  Flynn)  should  pay  unto 


the  plain  legal  effect  of  the  sealed  instrument  for  substantiaUng 
their  pleas  —If  the  law  makes  the  one  an  extinguishment  or  dis- 
charge of  the  other,  then  it  must  be  intended  to  have  been  given 
on  the  one  side  and  accepted  on  the  other,  according  to  the  effect 
and  for  the  purpose  which  the  law  ascribes  to  it.  In  Parker  v. 
McCrea,  Draper,  C.  J.  said,  '*  The  defendant  owes  the  plaintiff 
$85  28.  4d.  on  a  promissory  bote,  with  interest,  and  to  secure  the 
debt  he  gives  the  plaintiff  a  mortgage  under  seal  of  his  chattels, 
with  a  covenant  to  pay  the  sum  stated  in  such  mortgage. — ^Neither 
party  deny  the  identity  of  the  debt  secured  by  the  mortgage  wiih 
that  due  on  the  promissory  note.  The  defendant  asserts  it  by 
his  plea,  and  the  plaintiff  confesses  it,  replying  that  it  was  not 
taken  in  satisfaction  and  discharge.  On  this  statement  it  would 
be  merely  a  question  of  construction  and  legal  effect  of  the  deed, 
and  there  can  be  no  doubt  that  it  would  be  treated  as  an  extin- 
guishment of  the  right  to  sue  upon  the  promissory  note."  The 
above  case  is  like  the  present,  and  the  language  of  the  learned 
Chief  Justice  in  every  respect  applies  to  the  present  case.  The 
legs!  effect  of  the  mortgage  and  covenant  given  by  the  defendant 
Flynn  to  the  plaintiff  was  to  extinguish  the  right  of  the  plaintiff  to 
sae  npon  the  promissory  note.  When  the  plaintiff  received  a 
higher  security,  a  mortgage  with  a  covenant  to  pay  the  day  on 
which  the  note  should  become  due,  he  received  an  instrument 
the  legal  effect  of  which  was  to  extinguish  his  right  to  recover 


the  plaintiff  the  fuU  sum  of  270  dollars  and  90  cents,  with  legal^^**^*  simple  contract  debt  upon  the  note.    Then  the  law  having 


interest  for  the  same  from  date,  on  or  before  the  23rd  day  of  No- 
vember, 1868,  the  said  Indenture  of  Mortgage  should  be  void. 
The  Indenture  of  Mortgage  contains  a  covenant  to  pay  the  money 
and  interest  to  the  plaintiff  on  the  said  day  and  time  limited  for 
the  payment  thereof :  it  also  contains  a  power  of  sale  of  the  goods 
by  the  plaintiff  in  the  event  of  the  defendant  making  default  in 
the  payment  in  the  said  sum  of  money  as  in  the  said  condition 
mentioned.  The  mortgage  was  filed  in  the  office  of  the  County 
Court  Clerk  on  the  20th  March,  1868,  accompanied  with  an  affi- 
davit of  James  Hickey  as  agent  of  the  plaintiff,  that  **  the  mort- 
gage was  executed  in  good  faith  and  for  the  express  purpose  of 
securing  the  payment  of  the  money  so  justly  due  or  accruing  due 
as  aforesaid."  There  is  also  a  power  of  Attorney  from  the  plain- 
tiff to  the  said  James  Hickey,  authorizing  him  to  take  and  receive 
such  mortgage  from  the  defendant,  Thomas  Flynn,  filed  along  with 
the  mortgage. 

It  is  admitted  on  the  pleadings,  and  it  was  not  denied  at  the 
trial,  that  the  sum  of  money  specified  on  the  note  was  included  in 
and  formed  part  of  the  sum  of  $270  90  in  the  mortgage  and  cove- 
nant in  question  mentioned.  It  may  be  laid  down  as  a  general 
principle  of  law  that  a  lesser  security  is  extinguished  by  a  higher 
security  taken  for  the  &me  debt,  and  merges  in  it  The  policy  of 
the  law  in  this  respect  is  plain,  that  there  shall  not  be  two  sub- 
sisting remedies,  one  upon  the  covenant,  and  another  upon  the 
simple  contract,  by  the  same  person  against  the  same  person  for 
the  same  demand.  But  when  the  higher  security  is  taken  only  as 
a  further  or  collateral  security,  there  is  no  merger. 

The  question  for  the  decision  of  the  Court  is,  what  is  the  legal 
effect  of  the  indenture  set  out  in  the  pleas  and  produced  at  the 
trial  ?  The  note  declared  upon  was  made  on  the  15th  March,  and 
became  due  on  the  18th  August,  1858.  The  indenture  of  mort- 
gage was  made  on  the  28rd  March,  and  the  money  made  payable 
thereby  on  the  23rd  November,  1858.  The  cases  of  Jfa/Aevfoii 
V.  Broute  and  of  Parker  v.  MeCrea  are  In  point.  The  defendants 
have  expressly  averred  in  their  pleas  that  the  pHahitiff  accepted 
the  mortgage  and  covenant  in  full  satisfaction  and  discharge  of 
the  promise  in  the  declaration.  There  was  an  attempt  made  at 
the  trial  to  shew  by  parol  evidence  of  an  -agreement  or  under- 
standing between  Flynn  and  the  plaintiff's  agent  contrary  to  the 
legal  effect  of  the  instrument  itself,  and  contrary  to  the  written 
affidavit  of  the  plaintiff's  agent,  wherein  he  swears  <*  that  the 
mortgage  was  executed  in  good  faith  and  for  the  express  purpose 
of  securing  the  payment  of  the  money  so  justly  due  or  accruing 
due."  If  it  is  the  legal  effect  of  giving  the  indenture  and  covenant 
for  the  debt  on  the  note  to  extinguish  wholly  the  antecedent  sim- 
ple contract  debt,  then  it  was  unnecessary  for  the  defendants  to 
have  set  forth  as  a  fact  that  which  was  a  mere  legal  inference 
from  other  facts  stated ;  but  having  stated  that  the  indenture  was 
received  in  satisfaction  and  discharge,  I  think  they  may  rely  on 


made  the  one  an  extinguishment  or  discharge  of  the  other,  it  must 
be  intended  that  the  mortgage  in  question  was  intended  to  be 
given  by  the  defendant  Flynn,  and  accepted  by  the  piaintiff,  ao- 
oordiog  to  its  legal  effect,  and  for  the  purpose  which  the  law 
ascribes  to  it;  therefore  the  Bale  for  entering  a  non-suit  must  be 
made  absolute. 
Rale  Absolnte  to  enter  a  Nonsuit. 

^— ,^Mh^^^— ■      I     ■»     ■—1^^—                   I               .^B^M^                                  ■       Ml       -M^                     ^        IM    ^W    M                 ■           ■!■■    MI^^P^^—      ^W                   ^^^^m^    ■        ■—■      ■     ■            ■          ^^>^^— ^-^  |  M|  .^ 

flW  .1  !!■  !■    ■»■  '  I  !■!  !!■ WII^M  I  W^ 

IN  THE  SUPREME  COURT  AT  MICHIGAN,  U.  S. 

Is  nn  Ttlib. 


Cbi|/ItcC  al  State  and  lideraijurisdieUon, 

The  Unltad  States  haTe  not  Jm  iedicUon  over  the  watera  of  the  Hirer  81  Clair, 
which  are  wlthoat  the  boandariee  of  the  United  States,  and  within  the  bound- 
aries of  the  Ooanty  of  Lamblon,  In  Canada.  Oetoher  14, 1860. 

One  Tyler  was  charged  with  the  crime  of  ranrder,  in  shooting  the 
captain  of  a  vessel  upon  whom  he  was  attempting  to  at  the  same 
time  to  serve  a  process  from  the  United  States  court. 

The  vessel  was  lying  upon  the  Canadian  side  of  the  river,  and 
near  to  the  Canada  shore.  The  shooting  was  done  on  account  of 
resistance  offered  by  the  captain.  Tyler  at  once  returned  to  the 
American  shore,  and  mirrendered  himself  up  to  the  United  States 
authorities. 

He  was  tried  and  convicted  in  the  United  States  court  on  an 
indicment  for  manslaughter.  The  indictment  was  under  an  act  of 
Congress  which  provides,  **  that  if  any  person  on  persons,  upon 
the  high  seas,  or  in  any  arm  of  the  sea,  or  in  any  river,  haven, 
creek,  basin,  or  bay,  within  the  admiralty  jurisdiction  of  the 
United  States,  and  out  of  tiie  jurisdiction  of  any  particular  State, 
shall  unlawfully  and  willfully,  but  without  malice  aforethought, 
strike,  stab,  wound,  or  shoot  at  any  other  person,  of  which  strik- 
ing, stabbing,  wounding,  or  shooting,  such  person  shall  afterwards 
die  upon  land,  within  or  without  the  United  States,"  every  such 
person,  &c.,  shall  be  deemed  guilty  of  manslaughter.  He  was 
fined  one  dollar  and  sentenced  to  thirty  days'  imprisonment  in  the 
Wayne  county  jail,  and  performed  his  sentence. 

An  indictment  being  found  against  him  in  St.  Clair  county, 
tmder  a  State  law  puniehitrg  such  offences  where  death  occurs 
within  the  State,  he  pleaded  the  former  conviction  and  sentence  in 
bar,  and  the  St.  Clair  Circuit  Court  reserved  the  following  ques- 
tions for  the  decision  of  the  Supreme  Court : 

*•  First  Had  the  United  States,  at  the  time  of  the  said  con- 
viction and  judgment,  admiralty  jurisdiction  over  the  waters  of 
the  River  St  Clair,  which  areirithout  the  boundaries  of  the  Unit- 
ed States  and  within  the  boundaries  of  the  county  of  Lambton,  in 
the  Province  of  Canada,  within  the  intent  and  meaning  of  the  act 
of  Congress  entitled  *  An  Act  in  addition  to  an  Act  more  effectually 
to  provide  for  the  punishment  of  crimes  against  the  United  States, 
and  for  other  paposes,*  approved  March  M,  1857  ? 
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UM  oonmiBBion  oi  onvnoes  upon  ura  nigs  *"•"  ""*'  ~v^-  ^«.  «,...«»v.  .«.»  - 
e  charged  with  their  oommieeioQ  npoa  UaM  f^^r  inolude  them  withia  sach  jd 
broaght  to  this  eoontrj  by  our  ftnoeetonTI  Jan»diction  of  the  District  Court 
reroliition.  and  the  formatiim  of  o«r  FMeral    arising  in,  npon,  or  oonoeming  c 


**  Second.  Was  the  ehooting  of  Henry  Jonea  by  the  defendant, 
in  the  manner  and  under  the  cireumstances  eet  forth  in  the  said 
pleas  and  replication,  within  the  admiralty  and  jarisdiction  of  the 
United  States  for  the  scYenth  circuit  and  district  of  Michigan, 
under  the  said  first  sanction  of  the  act  of  Congress  aforesaid  ?" 

The  case  was  argued  in  June  last 

Mabtik,  C.  J. — Jurisdiction  is  co-extetisiTe  with  the  territorial 
limits  of  the  goremment  exercising  it  Admiralty  jurisdiction  is 
that  which  a  nation  exercises  beyond  its  territorial  limits,  and  upon 
the  high  seas.  This  is  exercised  because  these  seas  are  the  pecu- 
liar property  of  no  nation,  but  a  common  highway  for  all ;  and  is 
properly  exelusiTely  confined  to  cases  of  civil  jurisprudence.  The 
United  States  have  merer  conferred  upon  its  admiralty  courts 
criminal  jurisdiction.  It  is  true  that  criminal  jurisdiction  over 
oertain  specified  offenoes  is  conferred  by  Congress  upon  the  courts 
exercising  admiralty  jurisdiction,  but  such  jurisdiction  is  noTor 
administered  under  the  admiralty  code,  but  after  the  course  of 
the  common  law. 

In  England,  at  the  time  of  our  revolution,  and  for  a  long  time 
prior,  no  power  existed  in  the  courts  of  admiral^  to  try  and  pun- 
ish for  crime.  This  power  was  conferred  upon  a  commissioii 
which  proceeded  under  the  common  law.  Thus  the  right  of  trial 
by  jury,  and  of  being  confronted  with  witnesses,  was  seoured  to 
persons  charged  with  tiie  commission  of  oiTences  upon  the  high 
seas,  as  well  as  to  those  charged  with  their  commission  upon  ~ 
This  common  law  was 
and  at  the  time  of  the  rerolutaon, 
goremment,  was  the  law  of  every  colony.  The  ebjections  which 
had  prevailed  in  England  to  the  trial  of  those  charged  with  crime 
under  the  admiralty  eode*-whereby  the  right  of  trial  by  juiy 
was  refused—and  which  ultimately  led  to  the  withdrawal  of  this 
jurisdiction  flrom  the  admiralty  eonrls,  equally  prevailed  here, 
and,  when  the  ftamers  of  the  constitntion  inserted  in  it  the  elause 
conferring  admiralty  and  maritime  jurisdiotion  upon  the  Federal 
judiciary,  they  conferred  such  only  as  existed  in  the  mother  coun- 
try at  the  time  of  the  separation.  This  is  manifest  from  the  fact  that 
prorision  is  made  in  a  separate  clause  of  the  constitution  for  the 
power  to  define  and  punish  piracies  and  felonies  committed  on  the 
high  seas,  and  offences  against  the  law  of  nations,  and  in  also  pro- 
viding that  the  trial  of  all  crimes  shall  be  hy  iarj.  Had  crimes 
been  considered  as  embraoed  within  the  admirallty  jurisdiction, 
this  power  would  be  unnecessary,  if  not  inoonaistent  with  the  ju- 
dicial power,  and  eertainly  the  provision  for  trial  by  jury  would 
be  wholly  inconsistent  with  the  power  and  praotiae  of  admiralty 
courts. 

If  the  admiralty  courts  had  no  jurisdiction  over  crimes  com- 
mitted on  the  high  seas,  what  court  has,  and  what  is  the  extent 
of  that  jurisdiction  T  Congress,  by  various  acts  from  1789  to  the 
present  day,  has  conferred  that  jurisdiction  upon  the  Cirouit  and 
District  CourU  of  the  United  SUtes. 

Such  jurisdiction  is  confined  to  the  high  seas,  or  other  waters 
out  of  the  jurisdiction  of  any  particular  State. 

When,  therefore.  Congress  provides  for  the  punishment  of  fel- 
onies, if  committed  within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States,  such  jurisdiotion  must  be  regarded  as  con- 
fined to  the  high  seas,  or,  probably,  tide-waters  in  certain  instances 
perhaps,  as  such  only  are  within  ihe  dominion  of  Congress  for  such 
purpose.  The  oonstitutional  limitation  must  be  considered  as  in- 
corporated into  and  as  controlling  the  act  And  Congress,  in 
every  or  nearly  every  instance,  has  accordingly  respected  this 
limitation  of  power  by  enacting  that  the  offences  shall  have  been 
committed  on  waters  out  of  the  jurisdiction  of  any  State. 

The  words  "  admiralty  and  maritime  jurisdiction,"  as  used  in 
the  criminal  code,  mnst  then  be  interpreted  by  the  grant  of  power 
to  Congrees  in  the  constitution,  and  construed  as  signifying  the 
high  seas.  If  there  be  a  civil  admiralty  jurisdiction  extending 
elsewhere,  and  on  other  waters,  it  is,  Uierefore,  immaterial  to 
inquire. 

This  leads  us  to  the  inquiry,  are  the  waters  of  the  St  Clair 
River  which  are  without  the  boundaries  of  the  United  States, 
and  within  these  of  Canada,  within  the  admiralty  jurisdiction  of 
the  United  States,  and  without  the  jurisdiction  of  any  particular 
State,  within  the  meaning  of  the  crimes  act  ?  When  the  constitu- 
tion was  framed,  it  cannot — except  by  the  most  violent  presump- 


tion— be  presumed  that  the  lakes  and  their  connecting  waters  were 
intended  to  be  embraced  within  the  admiralty  jurisdiction  of  the 
United  States.  The  term  was  employed  in  the  sense  it  had  been 
for  centuries  used  in  the  mother  country,  and  from  their  first 
settlement  in  the  colonies,  to  designate  jurisdiction  upon  the  ocean 
— ^that  space  without  the  territorial  limits  of  any  government — the 
common  highway  of  all  nations.  The  lakes,  and  rivers  or  straits 
connecting  them,  were  not  presumed  to  be  of  such  a  character. 
They  were  before  the  revolution  within  the  exclusive  domain  of 
Great  Britian,  and  by  the  treaty  of  peace,  dominion  over  them  was 
divided.  No  waste  of  waters  beyond  any  territorial  jurisdiction— 
no  common  highway  of  nationtb  over  existed  upon  them.  By  the 
treaty  of  1788,  the  boundary  line  between  Greet  Britain  and  the 
United  States  ran  through  the  centre.  They  can,  therefore,  in  no 
sense,  be  denominated  **high  seas"  within  the  meaning  of  the 
oonstitution.  Under  no  known  rule  of  admiralty  law,  then,  can 
they  be  regarded  as  within  admiralty  and  martime  jurisdiction 

Nor  were  they  ever  regarded  as  being  within  such  by  Congress, 
nor  by  the  courts  of  the  United  States,  until  the  decision  of  the  case  of 
the  denetce  Chief  y.  FUzhugh  (12  £roirar«r,48)— If  they  had  been  with- 
in this  jurisdiction,  there  was  no  occasion  for  the  passage  of  the  act 
of  1845.  extending  what  Judge  Conklin  very  properly  caUsa^iMut 
admiralty  jurisdiction  over  them. 

This  act  does  not  extend  fUU  admiralty  jurisdiction  over  them, 
nor  include  them  within  such  jurisdiction.    It  only  extends  the 

over  cases  of  contract  and  tort 
certain  classes  of  boats  and  vessels 
navigating  them,  to  be  exercised  in  the  same  manner  as  jurisdio- 
tion was  exerobed  over  contracts  and  torts  upon  like  vessels 
navigating  the  high  seas  or  tide-waters,  within  the  admiralty  and 
marilimt  Jurisdiction  of  the  United  States,  and  secures  to  parties  a 
concurrent  remedy  at  common  law,  and  by  the  State  laws,  when 
competent. 

As  I  understand  It,  this  act  dlstlneUy  recognises  the  distinction 
between  these  waters  and  the  high  seas,  and  regards  them  as 
being  vrithout  the  admindty  and  maritine  jurisdiction  of  the  United 
States.  Its  language  will  not  admit  of  a  oonstruction  which  will 
embrace  them  within  such  jurisdiction  The  jurisdiction  confer- 
red is  likened  to  the  admiralty,  but  it  is  not  the  full  and  exclusive 
admiralty  jurisdiction  which  is  extended  over  them.  As  it  <fid 
not  exist  over  the  lakes  before  the  act,  Congress  had  no  power  to 
extend  it  over  them.  I  am  aware  that  the  Supreme  Court  of  the 
United  States,  in  the  case  of  the  Genesee  Chief,  regarded  this  aa 
being  an  extension  of  the  admiralty  jurisdiction ;  or  rather  as  I 
understand  the  opinion  of  Chief  Justice  Taney,  as  a  recognition 
of  the  existence  of  such  jurisdiction  under  the  constitution.  To 
my  mind,  it  is  certain  that  it  exists  as  admiralty  jurisdiction  by 
rirtue  of  the  constitution,  or  not  at  all.  Congress  cannot  extend 
such  jurisdiction  over  waters  not  recognised  by  the  law  of  nations  • 
as  the  proper  subjects  of  it  The  law  was  in  the  eye  of  the 
fVamers  of  the  constitution  when  the  provision  conferring  admiralty 
and  maritime  jurisdiction  upon  the  Federal  courts  was  incorpora- 
ted into  it,  and  this  includes  only  the  high  seas  or  tide-waters 

If  Congress  had  the  power  to  pass  the  act  at  all,  it  was  under 
the  power  to  regulate  commerce  between  the  several  States.  This 
seems  to  have  been  the  aim  of  Congress,  for  the  act  confers  juris- 
diction  only  in  cases  of  contract  or  tort  arising  upon  vessels  "  em- 
ployed in  business  of  commerce  and  narigation  between  ports  and 
places  in  different  States  and  Territories"  And  this  appears  to  bo 
the  later  view  of  that  oourt  {See  Allen  v.  Newburry,  21  Mows,) 
It  was  said,  in  the  argument  of  the  prisoner's  counsel  that  this 
court  had  reoognised  these  waters  as  within  the  original  grant  of 
admiralty  jurisdiction,  and  of  like  character  with  the  sea  in  respect 
to  maritime  legislation  and  jurisdiction.  In  this  the  counsel  is 
mistaken.  No  such  Question  was  before  us,  nor  did  we  undertake 
to  determine  under  what  grant  such  jurisdiction  was  exercised. 
As  an  exercise  of  the  power  to  regulate  commerce  between  the 
different  States,  I  am  still  of  the  opinion  that  the  ciril  jurisdiction 
of  the  District  Court  might  have  been  extended  in  the  manner  and 
with  the  limitation  that  it  was.  If  these  views  are  correct,  the 
crimes  acts  of  1825  and  1857  do  not  embraoe  the  offence  for  which 
Tyler  stands  charged,  as  the  offence  was  not  committed  on  the 
high  seas,  or  in  any  arm  of  the  sea,  or  within  any  river,  haven, 
oreeV,  basin  or  bay  within  the  admiralty  jurisdiction  of  the  U.  S. 
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The  act  of  1B57  was  additioaal  to  that  of  1826,  and  the  section 
under  whioh  Tyler  was  Indicted  in  the  Federal  conrt  wae  passed 
toeupply  a  e€Lsus  omisttu.  The  act  of  38:25,  which  defined  and 
pOAiAhed  certain  crimes  committed  on  **  the  high  seas,  or  in  any 
arm  of  the  sea,  or  in  any  river,  &o.,  within  the  admiralty  and 
nari time  jurisdiction  of  the  United  States,  and  o«t  of  the  jurisdic- 
tion of  any  particular  State,"  was  so  passed  before  any  jurisdic- 
tion of  the  Federal  eoarts  was  extended  over  the  lakes  or  their 
eonDecting  waters.  This  act,  then  could  not  have  embraced  offen- 
ees  committed  upon  these  waters,  1st.  L'eoause  they  are  not  high 
teas  ;  and,  24.  Becanse  Federal  jarisdictioa  had  not  been  exten- 
ded by  Congress  over  them.  The  act  of  1845,  extending  the  ju- 
risdiction ol  the  District  Court  over  them  in  certain  cases,  is  con- 
fined to  civil  eases  alone,  and  does  not  confer  full  admiralty  juris- 
diction. Had  Coagregs  intended  to  extend  the  crimes  act  over 
tbMS,  it  is  natural  to  suppose  that  such  intention  would  have 
been  declared.  But  it  did  not  so  intend,  for  it  had  not  the  power. 
The  act  of  1857  defined  and  provided  for  the  punishment  of  another 
felony,  but  did  not  enlarge,  or  undertake  to  enlarge,  the  jurisdic- 
tion of  the  courts,  or  to  eonfer  jurisdiction  over  waters,  not  within 
the  act  of  1825. 

It  is  to  my  mind  an  utter  impossibility  to  extend  the  provisions 
of  these  acts  over  the  lakes  and  their  coimeotiag  waters.  They 
are  operative  only  within  the  admiralty  jurisdiction  of  the  courts 
of  the  Unitml  States.  Now*  sueh  jurisdiction  can  exist  only  on 
the  high  seas,  as  hai  already  been  shown,  althoagh  a  quasi  admir- 
alty jurisdiction,  for  purpose  of  regulating  and  preteeting  com- 
merce, may  exist  ^ewbere.  But  t£e  crimes  acts  do  not  eonfw 
jorisdiolion  of  the  Federal  courts  co-extensively  with  that  they 
Jiave  or  may  have  in  civil  oases.  The  offence  must  be  ooBMSitted 
*'  oat  of  the  jurisdiction  of  any  particular  State." 

The  Federal  courts  have  no  jarisdietion  over  crimes  committed 
in  foreign  waters  with  a  single  exception,  vis :  when  an  inhabitant 
of  an  American  ship  oonunits  a  erime  against  the  person  or  pro- 
perty oC  another  inhabitant,  and  then  only  when  the  foreign  gov* 
emment  disclaims  or  declines  to  exercise  jarisdiotioa.  TbU  ii 
not  such  a  case. 

Nor  have  they  oriminal  jurisdiction  over  the  waters  of  *<  any 
particular  State." 

Now,  there  are  no  common,  no  unappropriated  waters  on  the 
line  of  the  lakes.  The  boundary  line  runs  through  their  centre, 
and  every  crime  committed  up<Mi  them  is  committed  within  the 
jurisdiction  of  some  State  er  that  of  Qreat  Britian.  Where,  then, 
can  a  crime  be  committed  on  these  waters,  within  the  admiralty 
inrisdietion  of  the  United  States,  and  without  that  of  any  particu- 
lar SUteT 

I  think  both  questions  b1mmi14  be  answered  in  the  negative. 

Campbili,  J. — ^Tha  facts  set  up  in  the  pleadings  show  that  Ty- 
ler shot  Jones  wpon  an  Amerioaa  Tessel  on  the  St.  Olair  River, 
irithin  the  Kmlts  of  Canada,  and  that  he  died  of  the  wound  at 
Port  Huron,  on  land,  within  the  eoonty  of  St.  Clair,  in  this  StatOw 
The  qaestion  presented  fbr  our  eomAderatlon  is,  whether  Tyler's 
oAmee  came  within  the  United  States  laws  aad  the  jarlwttotioa 
of  the  United  States  dreult  Cottrt. 

It  ia  much  to  be  regretted  that  this  question  was  not  presented 
to  the  oeaeideratleB  of  the  Oii«nit  Court  of  the  United  Slates, 
where  the  trial  was  had.  It  is  fitirly  raised  here  upon  the  isene 
of  a  ibrmer  eoavietion,  and  the  ^^rf  aUa  argossents  we  have 
listened  to  have  exhausted  the  subject. 

Homicide  has  always  been  treated  as  an  offnMe  deponding  on 
loealK^,  and  it  is  so  regaxtled  by  the  act  of  Congress  imder  whieih 
Tyler  was  indicted.  Where  death  deee  net  immediately  fellow  the 
mortal  blow,  and  happens  In  another  jnttodletlon  withtn  the  realm, 
the  place  of  death  was  generally,  nndtsr  the  views  taken  hj  the 
oommon  law  authorities,  the  proper  place  of  jariscKetion,  inaa^ 
rnnoh  aa  Uo  orime  wae  net  complete  without  it.  There  ia  some 
doubt  whother  at  the  eemmon  law  originaUy  each  'offences  were 
provided  for  at  an.  But,  as  the  blow  itself  may  be  made  a  punish- 
able assaalt,  there  is  no  very  good  reason  for  notallowtng  it  to  be 
punished  as  tat  assault,  qualiffed  by  its  natnral  and  legMnuiCe 
eenseqnenoes.  (1  BUh.  Cr.  L.,  ss.  654,  655.)  This  is  the  plain 
design  of  the  act  of  Congress,  which  punishes  an  assault  upon  the 
water  when  death  ensnes  open  land,  either  within  or  without  the 
Unlled  States.    There  very  few  plaeee  in  the  United  States  when 


a  crime  of  violence  would  come  within  the  Federal  jurisdiction. 
In  this  case,  the  place  of  death  being  within  the  State  jurisdiction, 
the  authority  of  Congress  to  punish  the  assault  could  only  be.de- 
duced  from  a  jurisdiction  existing  where  the  assault  was  commit- 
ted. And,  inasmuch  as  under  our  treaties  with  Great  Britain  the 
place  was  under  the  exclusive  territorial  jurisdiction  of  that  country, 
the  case  presents  the  question  wbetlier,  under  this  act  of  Congress,  a 
person  who  commits  the  offence  charged,  within  a  foreign  jurisdic- 
tion, is  made  punishable  here. 

Upon  the  high  seas,  every  vessel,  public  or  private,  is,  for  juris- 
dictional purposes,  a  part  of  the  territory  of  the  nation  of  its 
owners.  An  offence  committed  on  board  such  a  vessel  is  an  offence 
against  the  sovereignty  of  that  nation.  But  when  a  private  ship 
enters  a  foreign  jurisdiction,  it  becomes  at  once,  with  all  on  board, 
(in  the  absence  of  treaty  stipulations  to  the  contrary,]  subject  to 
the  municipal  laws  and  control  of  the  country  it  visits.  (The 
Schooner  Exchange'^.  MeFadden,  7  Cr,  B.,  116.)  Any  crime  com- 
mitted there  may  be  punished  by  the  local  laws.  The  right  to 
enter  upon  and  navigate  the  waters  of  any  country  is  subject  in 
all  cases  to  the  condition  of  temporary  obedience  to  its  laws.  And, 
if  the  laws  of  Canada  made  provisions  for  the  punishment  of  such 
an  assault  as  the  one  under  consideration,  no  doubt  Tyler,  if  found 
there,  would  have  been  properly  amenable  to  those  laws — whether 
amenable  to  our  laws  or  not. 

The  matter  to  be  investigated  resolves  itself  to  the  inquiry 
whether  the  act  of  Congt^ess  under  which  the  trial  was  had  in  the 
United  States  court  ia,  upon  fair  rules  of  construction,  intended  to 
cover  just  such  a  case  as  this.  If  the  case  falls  within  it,  an  in- 
quiry may  then  arise  into  its  constitutional  validity. 

By  the  words  of  the  Statute  if  taken  literally  and  without  qnali- 
fieationt  eveiy  person,  of  what  aver  nationality,  who,  upon  the 
waters  mentioned  in  the  act,  whether  in  a  vessel  or  not,  commits 
aa  assault  without  malice  upon  any  other  person  of  whatever  na- 
tionality, and  whether  in  or  out  ef  a  vessel,  of  which  the  assaulted 
person  dies  on  land,  within  or  without  the  United  Statee,  is  guilty 
of  manalaughter,  and  punishable  in  the  Federal  Courts. 

No  one  would  oontend  for  a  monent  that  the  aet  should  be  so 
broardly  construed.  It  would  occur  at  once  that  there  are  several 
efaMses  of  el]^tistts  to  meii  a  oonstmetion.  It  is  obvious  that 
Congrsaa  eoa&d  by  no  poasibiUty  have  power  in  aH  these  cases.  It 
is  also  plain  that,  if  any  of  these  places  ars  off  the  high  seas,  some 
provlriono  wirieh  might  be  vaUd  en  the  high  seas  would  not  be  so 
elBOwhera  And  it  is  Iterther  manifest  that,  whether  on  or  off  the 
oeas,  tho  eitisonship  of  the  parties  might  become  an  important 
element  ia  the  inquiry.  Other  difficoltieB  might  arise,  which  it  is 
anaeeeasaiy  to  reihr  to  more  particularly. 

It  is  andouhtedly  true  that  every  word  whlefa.goes  to  the  de« 
seription  of  an  oflinice  or  the  eirotuistancefl  under  which  it  is  pun- 
ishablo  must  be  regarded  ;  or,  in  other  words,  that  no  one  can  be 
held  liablo  unless  he  oomes  within  all  the  partieuhirs  of  the  offence 
described.  But  there  is  no  rule  of  construction  which  requires, 
when  a  legialaturo  out  of  abundant  oantion  enumerates  a  great 
variety  of  possible  places,  and  punishes  crimes  committed  in  any 
of  them,  that  the  law  must  be  regarded  as  aa  assertion  thai  there 
are  sach  places  within  the  jurisdiction.  And  It  does  not  tlierefore 
nooessarily  fcQow,  because  Congrem  has  provided  for  the  punish- 
ment of  offences  upon  bays,  creeks,  havens,  and  riven  not  vnthin 
States,  nor  forming  a  part  of  the  hiffh  seas,  that  we  mnst  assume 
the  existence  of  such  vritUn  the  admiralty  jarisdietion — ^much  less 
that  Congress  intended  to  faielnde  within  that  all  navigable  waters 
on  the  globe  without  the  United  States.  And  there  is  no  principle 
which  would  Inolnde  Canadian  waters  that  worid  not  require  this 
mUimlted  constrootion* 

She  phraoeo  deseribfaig  tho  waters  named  in  this  act  of  Congress 
are  substantially  borrowed  from  English  statutes  relating  to  the 
admiraltty.  Under  those  statutes  the  havens,  bays,  &c.,  named, 
were  all  understood  to  be  within  the  realm,  and  opening  fh>m  the 
sea,  altboagb  by  the  prevailing  aathority  their  enumeration  was 
nugatory ;  for,  according  to  many  cases,  none  were  in  fhct  within 
tho  admindty  jarisdietion.  The  doeirions  on  this  point  were  not 
uniform.  In  the  coaiiiot  of  opimon  on  the  extent  of  admiralty 
jurisdiction  it  was  wise  to  Include  such  places  In  any  general  act, 
and  yet  their  inclusion  as  qualified  ooald  not  be  regarded  as  cor* 
voborating  the  admiralty  ofadm.    ht  borrowing  phrasea  from  old 
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statutes,  it  is  usually  deemed  proper  to  take  them  as  construed.  If 
this  be  done,  the  statute  before  us  is  satisfied  without  departing 
from  the  Republic.  If  there  are  such  waters  as  are  there  describ- 
ed within  the  Republic  and  not  within  States,  they  are  included. 
If  there  are  no  such  waters  in  the  country,  still  the  act  is  not 
impaired,  but  Is  only  applicable,  as  in  England,  to  the  high  seas. 

This  act  was  passed  in  1857,  but  it  is  amendatory  and  supple- 
mentary to  other  acts  of  identical  extent  as  old  as  1790.  And  it 
is  not  to  be  supposed  that  it  was  meant  to  use  language  in  any 
different  senses  at  the  different  periods.  A  reference  to  the  oon- 
dition  of  things  existing  when  the  constitution  was  adopted,  4s 
well  as  subsequently,  will  show  that,  whatever  may  have  been  the 
real  state  of  the  case,  there  were,  in  more  than  one  locality,  nari- 
g&ble  waters  open  flrom  the  ocean  and  not  admitted  to  haye  been 
within  the  exclusiTe  jurisdiction  of  any  particular  State.  Such 
seems  to  have  been  the  case  with  Pel  aware  Bay,  (see  1  Kent  Com. 
29,)  and  even  the  Delaware  River  was  held  in  Pennsylvania,  in 
Monlgomery  v.  Henry ,  1  Dall.  R,  60,  not  to  be  within  the  body  of 
any  county.  The  same  difficulties  existed  iu  New  Tork  Bay  and 
the  lower  part  of  Hudson  River,  which,  in  1608,  were  the  source 
of  serious  controversies  between  New  York  and  New  Jersey,  (y, 
Y.  Rev.  L,  of  1818,  vol  !,;>.  238.)  It  was  not  until  1834  that 
the  controversy  was  settled ;  and  now  each  State  has  the  right  to 
serve  process  over  all  of  the  lower  waters,  while  the  Jurisdiction 
and  property  are  parceled  out  in  a  very  different  manner  from 
that  u  ually  adopted  by  neighbouring  States.  (8  N.  T.  Rev,  St., 
p.  176.)  There  were  also  waters  opening  into  the  Gulf  of  Mexico 
which  were  within  Territories ;  and  the  subsequent  acquisition  of 
Louisana  and  Florida  continued  this  state  of  things  up  to  the  ad- 
mission of  Florida  Into  the  Union.  Upon  the  Pacific  coast  we  have 
still  some  waters  of  this  description.  There  is  therefore  no  neoe»- 
sity  to  go  beyond  our  own  territory  to  satify  the  act  And  the 
jurisdiction  referred  to,  by  the  language  used,  being  a  local  one, 
referring  (as  was  held  in  ignited  States  v.  Bevant,  8  Wheat  R.  886) 
to  a  fixed  natural  locality,  and  not  satisfied  by  a  ressel,  eren  al- 
though that  vessel  was  a  public  man-of-war,  we  ought  not  to  ex- 
tend a  claim  of  criminal  jurisdiction  into  foreign  parts,  unless 
such  an  intention  is  very  clearly  expressed. 

Whether,  apart  from  the  jurisdiction  over  oommeroe^  any  such 
prerogative  exists  over  citisens  as  to  authorise  us,  as  is  done  in 
Bngland,  to  take  eognisaaoe  of  their  olfonoes  wheresoever  oommit- 
ted,  or  whether,  if  poseeased,  it  is  vested  in  the  individual  States, 
which  have  exclusively  supervision  of  all  ordinary  transaotioBS  at 
home,  or  in  the  Federal  goTcmment,  which  at  home  has  no  oon- 
oem  with  such  acts,  is  an  interesting  enquiry,  but  entirely  nnneo- 
essary  for  the  purpose  of  this  case.  No  ease  is  reported  in  wliieh 
jurisdiction  over  the  delinqaendes  of  absent  eitliens  has  been  ex- 
ercised by  the  United  States  courts  on  any  such  grounds.  And 
I  have  disccovered  no  act  of  Congress  which  purports  to  pro- 
vide for  such  cases.  The  offences  oommiited  out  it  the  country 
which  are  made  f  unishable  (except  military  delinquencies  and 
correspondence  with  foreign  Powers,  and  possibly  treasons)  are 
all  confined  to  the  waters. 

The  power  to  define  and  punish  piracies  and  felonies  upon  the 
high  seas,  and  offences  against  the  law  of  nations,  is  given  by  the 
constitution  in  the  broadest  terms.  The  crimes  act  of  17(0  uses 
as  broard  language  as  the  act  before  us,  namely  '*  If  omf  pereon 
or  persons  shall  eomini/,  upon  the  high  teoM^  or  m  anjf  rteer,  haven, 
basin,  or  bay,  out  of  the  jurisdiction  of  any  particular  State,**  ftc. 
J  L.  U,  S.  b,  118.  And  the  language  thus  used  was  not  qualified 
by  the  phrase  which  is  found  in  the  acts  of  1826*  and  1867, 
**  within  the  admiralty  jnriedietitm  of  the  United  States."  The  act 
literally  reached  **  any  person*'  who  might  oommit  the  offonoes 
charged  in  any  narigable  waters.  Murder  and  robbery  committed 
there  were  declared  to  be  piracy,  as  murder  and  robbery  on  the 
sea  where  piracy  at  common  law.  In  the  case  of  the  United 
States  T.  Palmer,  8  Wheat  R.  610,  it  was  expressly  held  that  rob- 
bery committed  on  the  high  seas  by  American  Citisens  upon  a 
foreigif  ship  did  not  come  within  the  intent  of  the  act,  although 
the  language  of  the  act  was  broad  enough  to  cover  such  a  case, 
and  it  was  also  within  the  power  of  Congress.  This  ruling  was 
based  upon  the  doctrine  that  the  law  was  only  intended  to  punish 
crimes  against  the  United  States,  and  a  crime  committed  on  board 
of  a  foreign  ship  on  the  high  seas,  or  upon  a  foreigner,  not  on  an 


American  ship,  was  no  offence  against  the  United  States,  because 
not  committed  within  her  jurisdiction.  In  United  States  ▼  llolmee 
6  Wheat.  R.  412,  the  same  doctrine  was  recognised  as  to  vessels 
having  a  lawful  national  character.  In  United  States  v.  KUntoek^ 
6  Wheat.  R.  144  where  the  offence  charged  was  alleged  to  have 
been  committed  on  a  piratical  vessel  which  had  no  nationality,  it 
was  held  to  oome  vrithin  the  act  because  it  was  an  offence  against 
all  nations  and  of  universal  jurisdiction.  But  the  doctrine  as  to 
foreign  vessels  is  reiterated  in  this  language  :  <«  Those  general 
terms  ought  not  to  be  applied  to  offences  committed  against  the 
particular  sovereignty  of  a  foreign  Power;  but  we  think  they 
ought  to  be  applied  to  offences  committed  against  all  nations,  in« 
eluding  the  United  States  by  persons  who,  by  common  consent, 
are  equally  amendable  to  the  law  of  all  nations."  In  the  ease  of 
the  United  States  ▼.  Certain  Pirates  Wheat  R  184,  Johnson  J.,  in- 
timates a  doubt  whether  in  cases  of  robbery,  which  he  deems 
general  piracy,  the  fact  that  it  was  committed  on  a  foreign  ship 
should  exempt  it  from  our  jurisdiction.  He,  however  lays  It  down 
very  dearly  that  murder  on  a  foreign  ship  is  no  offence  against 
tiie  United  States,  and  in  no  sense  within  her  jurisdiction,  but  he 
also  intimates  a  doubt  whether,  if  committed  by  an  American,  it 
may  not  be  reached  by  reason  of  his  allegiance.  The  Court  how- 
ever has  never  departed  from  the  doctrine  in  Palmer's  case.  It 
was  held  In  the  Pirates*  case  that  a  piratical  offence,  committed  on 
a  piratical  vesseU  was  punishable,  although  committed  within  a 
marifie  league  of  the  shore  of  a  foreign  country,  prorided  it  was 
upon  the  high  seas,  beoanse  the  neutral  rights  allowed  in  favor  of 
nations  over  that  space  of  the  ocean  render  it  neutral  to  war  only, 
and  not  to  crimes.  And  it  is  well  settled  that  the  maritime  juris- 
diction accorded  to  nations  over  their  contiguous  waters  is  not  an 
absolute  and  exclusive  one,  but  Is  subject  to  the  peaceable  use  of 
all  parts  of  the  open  oeean  as  a  common  highway  of  nations,  but 
liable  to  any  regulations  necessary  for  the  safety  and  protection  of 
commercial  rights  and  the  fisheries,  as  well  as  Uie  preservation  of 
neutrality.  A  foreign  Tessel  upon  any  part  of  the  high  seas  has 
been  reg^wded  as  foreign  terriorty. 

In  the  United  States  r  Kessler,  Baldw.  R.  16,  the  question  came 
up  directly  whether  an  offence  committed  on  a  French  vessel, 
within  a  marine  league  of  our  coast,  was  punishable  in  the  Fed- 
eral courts ;  and  it  was  held  that  such  a  ressel  was  foreign  terri- 
tory, and  for  that  reason  a  crime  committed  on  her  was  not  pun- 
ishable by  our  laws.  In  the  United  States  r.  Davis.  2  Sumn.  R. 
482,  an  American  officer  of  a  vessel,  who,  while  on  his  own  vessel 
on  the  high  sea,  but  within  a  short  disatnce  of  the  shore  of  the  So- 
ciety Islands,  shot  a  person  on  a  vessel  belonging  to  those  Islands, 
was  held  not  punishable  under  the  acts  of  Congress ;  and  the 
court  regarded  the  offence  as  exclusively  punishable  by  the  local 
authorities.  The  decision  was  given  by  Judge  Story  who  drev  ^e 
crimes  act  of  1826,  and  whose  inclination  was  generally  in  favor 
of  giriog  a  liberal  extension  to  the  Federal  jurisdiction.  This  de- 
cision is  in  accordance  with  Palmer* e  case. 

Rvery  principle  which  takes  out  of  the  operation  of  the  acts  of 
Congress  crimes  oommitted  by  Americans  on  foreign  vessels  on  the 
high  seas  applies  with  greater  force  to  offences  oommitted  within 
the  aoknewledged  and  fixed  territorial  limits  of  a  foreign  nation, 
beoauae  it  is  dependant  entirely  on  the  national  character  of  the 
place  of  the  offence,  and  cannot  by  any  sound  reasoning  reach  that 
which  is  territory  1^  implication  only,  and  yet  be  excluded  from 
that  which  Is  actual  territory. 

This  view  of  the  oonrts  is  strengthened  by  the  fact  that,  those 
statutory  marine  offences  which  are  not  confined  to  place  are  all 
mutinous  offenees,  oommitted  on  board  of  American  vessels  by  their 
crews.  The  only  case  expressly  provided  for  in  foreign  waters  in 
where  are  offenoes  committed  by  persons  belonging  as  passcngen 
or  erew  on  board  of  American  vessels  or  others  occupying 
similar  relations  to  the  same  ship,  and  committed  on  the  ship. 
{See  eee.  hofaetef  1826.)  And,  even  in  that  case,  which  is  plainly 
within  the  power  to  regulate  foreign  commerce,  it  is  expressly 
prorided  that,  if  the  offence  be  punished  by  the  local  anthoritiea, 
such  pnnisnment  shall  be  a  bar  to  Airther  proceedings  in  thin 
country.  This  act  shews  that  it  could  never  have  been  intended 
to  regard  offences  comautted  abroad  as  offences  against  the  United 
States,  merely  because  committed  by  American  citisens  or  on  Amer- 
iean  TOBsels,  unless  Mme  other  element  entered  into  the  aeoouiit. 
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It  is  further  worthy  of  eoDsideration  whether  the  mischief  of  the  old 
law  is  not  to  be  regaHed  as  in  great  measure  the  occasion  of  the  new. 
The  act  of  1790  punished  manslnughter  only  when  committed  on 
the  high  seas.  In  the  case  of  the  United  States  w.  Wittberger,  6  Wheat 
Ji.  76,  it  was  decided  that,  under  that  act manslanghter  committed 
on  an  American  ship  near  Whampoa,  in  a  riTer  navigable  from  the 
ocean,  was  not  punishable.  That  decision  was  made  in  1820.  A 
revision  of  the  crimes  acts  was  made  in  1825,  and  yet  it  was  not 
considered  necessary  to  make  any  new  law  on  the  subject.  As 
IVhampoa  was  then  without  the  jurisdiction  of  any  country  which 
bad  recognized  the  general  law  of  nations,  there  was  certainly 
strong  occasion  for  a  change,  unless  the  policy  of  this  country  had 
been  regarded  as  fairly  expressed  in  Palmer^s  case.  And,  if  the 
British  portion  of  St  Clair  River  is  within  the  purview  of  the  act 
of  1857,  we  shall  have  presented  Uie  singular  anomaly  of  an  assault 
which  constitutes  a  crime  if  followed  by  death  on  land  either  within 
or  without  the  United  States,  and  yet  is  no  crime  or  offence  what- 
erer  if  followed  by  death  on  the  spot.  The  act  of  1857  was  occa- 
sioned ty  the  result  of  a  trial  before  Judge  Curtis  for  a  fatal 
•aaanlt  committed  on  the  high  seas,  and  which  would  have  amounted 
to  manslaughter,  under  the  old  statute,  if  the  wounded  man  had 
not  survived  long  enough  to  be  landed.  United  States  t.  Armstrong^ 
2  Curt,  C.  C.  R.  451.  The  bill  was  introdeced  by  Mr.  Fessjenden, 
who  made  this  statement  on  its  introduction,  and  it  passed  without 
any  examination  or  debate.  There  is  no  reason  to  sappose  its 
intention  was  to  go  beyond  the  class  of  assaults  made  manslaughter 
under  the  former  statute,  or  to  do  more  than  provide  for  the  cases 
of  death  on  land  resulting  from  attacks  which  already  were  punish- 
able where  death  ooourred  at  the  place  where  the  fatal  blow  was 
given.  If  designed  to  go  further,  it  creates  a  catum  amistum  by 
no  means  less  formidable  than  the  one  it  was  meant  to  supply.  I 
am  very  strongly  inclined  to  the  opinion  that,  even  If  the  other 
statutes  had  reeeired  no  constmction,  tiie  effect  of  this,  as  an 
amendatory  act,  should  be  confined  to  the  high  seas.  But,  be  this 
as  it  may,  I  have  no  doubt  whatever  that  it  cannot  be  extended  to 
cover  an  assault  made  in  a  foreign  country,  unless  made  by  one  of 
the  sliip's  company  or  passengers  upon  another  of  the  Inhabitants 
of  the  ship. 

These  considerations  would,  to  my  mind,  be  sufficient  to  dispose 
of  the  case  before  us,  without  regard  to  the  views  which  have  been 
presented  to  us  as  applicable  to  these  particular  waters.  Although 
they  are  navigable,  and  actually  used  for  conimeroe  of  a  maritime 
nature,  which,  when  foreign,  or  between  different  States,  may, 
perhaps,  be  open,  under  the  legislation  of  Congress,  to  the  forms 
of  admiralty  remedies,  where  the  option  of  a  jury  tarial  is  allowed^ 
yet  every  portion  of  the  lakes  and  their  eonneotliig  waters  is  the 
exclueiye  property  of  Great  Britain,  or  of  some  Amerioan  State. 
And  the  Supreme  Court  of  the  United  States  has  recently  decided 
that  upon  these  waters  as  upon  the  internal  tide-vraters  of  the 
States,  the  jurisdiction  of  the  admiralty  is  not  local  and  territorial, 
but  is  transitory,  nnd  attaehes  only  to  sueh  commcroe  as  has  been 
by  the  constitution  of  the  United  States  submitted  to  the  control 
of  Congress.  (AlUn  t.  The  Faakion^  21  ff&w,^  and  Magtrirt  v. 
Cardt  Id,)  There  is  no  construction  of  the  act  of  1857  which, 
under  any  theory  of  jurisdiction,  could  extend  it  to  offenoes  com- 
mitted on  the  lakes^  for  ^ey  come  within  none  of  the  terms  used; 
and  it  would  be  a  very  forced  eonstmotion  which  should  apply  the 
statute  to  their  connecting  vraters. 

Without  expressing  my  opinion  upon  the  power  of  Congress  to 
punish  such  an  offence  as  Tyler's  I  am  enUrely  satisfied  that  no 
act  of  Congress  now  in  force  can  be  fairly  construed  to  embrace  it. 
I  am  therefore  of  opinion  that  the  case  was  not  within  the  juris- 
diction of  the  Circuit  Court  of  the  United  States  for  this  district, 
and  was  not  within  the  intent  of  the  aot  of  1857. 

Both  questions  reserved  should  be  answered  in  the  negative. 

(3b  be  eonefcicM  <vi  «•«- iMsl) 
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To  TBI  £j>iTOBS  or  f  BX  Law  Jouenal. 

PiotOD,  Not.  14th,  1859. 
GfiffTLSMiN, — Ka  Clerk  of  this  Monicipality  I  would  beg 
leave  to  made  one  or  two  enquiries  of  yoa  respecting  a  return 


to  be  made  by  me  to  the  Honorable  Receiver  General  of  this 
ProTiDce. 

Under  20  Vict,  eh.  10,  sec.  1,  a  return  of  the  number  of  the 
names  of  all  resident  rate-payers  rated  on  (he  Assessment  RoU 
for  each  year  is  required  to  be  made  on  or  before  the  31st  of 
December,  in  order  to  obtain  the  proportion  of  Clergy  Reserve 
Fund  money. 

1. — Should  the  Poll-tax-payers  be  included  in  this  return  t 
(See  16kh  Vict,  oh.  182,  sec.  35,  Statute  Labour.) 

I  think  the  Poll-tax-roll  is  not  a  portion  of  the  Assessment 
roll,  as  on  reading  the  act  just  referred  to  you  will  perceive. 

2. — ^If  a  person  is  rated  on  the  roll  in  4  or  5  different  places 
should  these  repetitions  of  his  name  be  considered  as  so  many 
distinct  names  or  numbers  t 

By  stating  your  opinion  of  the  above  queries  through  the 
columns  of  your  valuable  journal,  you  will  much  oblige, 

Your  obedient  servant, 

John  Twigo. 


[1. — Our  correspondent  is  we  think,  correct  in  his  surmises* 
Persons  sul^ject  to  Stetnte  labor  merely  are  those  *'  not  assessed 
upon  the  assessment  rolls,''  and  as  a  return  is  to  be  made  only 
of  such  rate-payers  as  only  are  "  rated  upon  the  assessment 
roll,''  these  ought  to  bo  excluded. 

2. — No.  The  return  is  to  show  "  the  number  of  resident 
rate^yers  appearing  on  the  assessment  roll,"  and  not  the 
number  of  piedes  of  land  which  each  rate-payer  owes.  (See 
sec.  20,  Yio.,  cap.  71,  Schedule)  .—Eos.  L.  J.] 


MONTHLY     REPERTORY. 


COMMON  LAW. 

G.  P.  Gltvx,  (Bart)  v.  ABV&DAia  Railwat  Cokpakt.  April,  29. 

Kodes  to  Sheriff — Compemation, 

Where  a  Railway  Company  took  land  without  makiug  compensa- 
tion, and  the  owner  of  the  land  gave  notice  to  them  to  summon  a 
common  jury  under  the  68th  section  of  8  &  9  Vic.  c.  18,  and  before 
the  company  had  issued  their  want  to  the  sheriff,  gave  a  second 
notice,  requiring  a  specie^  jury. 

Held,  upon  a  demurrer  to  a  plea,  stating  that  the  first  notice 
had  been  waived,  and  varied  by  the  second,  and  that  they  had  is- 
sued their  warrant  within  twenty  one  days  of  the  second  notice, 
that  the  twenty  one  days  began  to  run  Arom  the  time  of  giving  the 
first  notice,  and  that  the  54th  section  of  the  Act  could  not  alter 
the  68th  section  of  the  same  Act. 


Q.  B.  ROPSB  V.  LsNDON.  ^      April,  80. 

Potiey  of  insurance — Condition  prteedent^^Agreement  to  rrfer  to  ar-^ 

hUralionr— Jurisdiction, 

Where  one  of  the  conditions  indorsed  on  a  policy  of  Insurance 
was  that,  if  a  loss  occurred,  notice  thereof  should  be  given  forth- 
with to  the  Company,  and  within  fifteen  days  after  such  fire  a  par- 
ticular of  the  loss  should  be  delivered ;  and,  in  case  any  difference 
should  arise  between  the  insured  and  the  Company,  that  such  dif- 
ference should  be  submitted  to  arbitration. 

Held  on  demurer,  that  in  an  action  on  the  policy,  a  plea  which 
averred  that  a  particular  of  the  loss  was  not  delivered  within  fif- 
teen days  was  good,  inasmuch  as  the  delivery  of  such  a  particular 
was  a  condition  precedent  to  the  plaintiffs  right  to  recover  on  the 
policy ;  but  that  a  plea  averring  that  the  action  was  brought  in 
respect  of  a  matter  which  it  was  agreed  by  the  policy  should  be 
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referred  to  arbilratioo,  and  that  the  defendant  was  ready  and 
willing  to  refer,  was  bad ;  as  by  the  policy,  the  reference  to  ar- 
bitration was  not  made  made  a  condition  precedent  to  the  right  of 
action. 


EX. 


Collins  y.  Cays. 


Ftb,  12. 


Aeiion — Dt9iU-^Fraud%Uent  representation — JFVaudulent  suppreenon 
of  evidence — Fraudulent  to  induce  third  party  to  eue  plaintiff-^ 

Remoteneee  of  damage. 

The  declaration  stated  that  the  plaintiff  and  defendant  and  one 
C,  had  entered  into  a  Joint  speculation  in  certain  shares,  C.  ad* 
Yancing  the  money,  and  the  plaintiff  and  defendant  being  indebted 
to  him,  each  in  a  third.  That  afterwards,  C.  was  desirous  of  with- 
drawing from  the  adYentnre,  and  the  defendant  offered  to  take 
the  whole  of  it  upon  himself;  that  the  plaintiff  oonsented  to  aban- 
don his  interest  to  the  defendant,  and  that  C,  agreed  to  accept  the 
defendant  as  his  debtor  in  respect  of  the  plaintiff's  share,  and  in 
the  place  of  the  plaintiff;  and  that  the  plaintiff  had  giYen  np  his 
share  to  the  dttfendant,  and  was  thereby  releaeed.  That  the  de- 
fendant was  the  only  witness  to  proYC  the  agreement,  and  that  he 
did,  maliciously  and  wrongfully,  to  induce  C.  to  sue  the  plaintiff, 
and  to  belicYe  that  no  such  agreement  waa  made,  and  to  deter  the 
plaintiff  from  calling  him  as  a  witness,  and  to  destroy  his  credit, 
write  a  letter,  purporting  to  be  a  letter  to  the  plaintiff,  but  di- 
rected and  sent  to  C,  by  reason  whereof,  C.  brought  an  action 
against  the  present  plaintiff,  and  that  it  was  referred  to  a  barris- 
ter, on  the  terms  that  neither  party  should  be  called  as  a  witness, 
and  that  the  arbitrator  made  his  award  ag^inat  the  plaintiff. 

Seldy  that  the  declaration  disclosed  no  cause  of  action. 


Q.  B.  Mills  y.  Catiuho  J^U  28. 

Conditions  of  sale— Action  to  recover  d^^H>eU — Void  condition. 

Property  put  up  to  auction,  waa  described  aa  ''well-secured,  im- 
proTed,  leasehold  ground-rents"  one  of  the  conditions  proYided, 
that  no  objection  should  be  taken  by  the  purchaser  on  the  ground 
that  there  was  no  reYersion,  in  the  Yendor;  it  tnraed  out  that 
there  was  no  such  reremion,  the  Yendor  haYing  parted  with  all  his 
interest,  which  was  leasehold  only. 

Meld,  in  an  action  by  the  puroiiaser  toreooYcrback  his  deposit, 
on  the  ground  that  the  Yendor,  haYing  no  reYersion,  could  not 
make  a  good  title,  that  this  objection  was  precluded  by  the  con- 
dition, and  that  the  condition  was  not  Yoid. 


SX.  CowAjLD  Y.  Baodilt.  ApHl  20. 

Aeeault  and  battery — What  ie  a  hattery — Touching  without  hostile 

intentions. 

The  plaintiff  pulled  the  arm  of  the  detodaat,  the  SuperiAtend- 
ent  of  a  fire  brigade,  the  moment  the  latter  was  engaged  in  direct- 
ing the  hose  of  the  engine  against  a  fire,  for  the  purpose  of  ealling 
his  attention  to  an  obserYation  with  respect  to  the  effect  of  the 
water  upon  the  flames.  The  defendant  gars  the  plaintiff  into  the 
custody  of  a  police  constable,  who  was  present,  for  an  asaaolt, 
who  couYcyed  the  plaintiff  to  a  police  station,  where  he  was  con- 
fined during  that  night.  In  an  action  for  false  imprisonment,  the 
defendant  justified  under  the  Metropolitan  Police  Act 

ffild,  that  the  pulling  of  the  defendant's  arm,  being  without  any 
hostile  intention,  the  defendant  could  not  justify  the  giYing  of  the 
plaintiff  into  custody. 


EX.  Gbinham  y.  Willt.  April  20. 

False  tmprismnment-'Signing  charge  sheet^-StatemetU  to  police 

constable. 

The  defendant,  who  had  been  robbed  of  hie  watefa,  gave  a  troth- 
f^l  narratiYC  of  the  facts  to  a  police  eonstable,  who,  of  his  own 
motion,  arrested  the  plaintiff  upon  suspicion,  and  requested  the 
defendant  to  accompany  him  to  the  police  station,  and  when  there, 
required  him  to  sign  the  charge  sheet,  whieh  he  did. 

ffeld,  in  an  action  for  false  imprisonment,  that  there  wfes  no 
OYidence  of  the  defendant  haiing  giYen  the  plaintiff  into  euatody. 


B.  R.  Raa»A  y.  Mosoam.  April  80. 

80  ^  40  Geo,  11/,,  ch.  Q9~^Common  informer. 

The  penalties  imposed  by  sections  6  and  26  of  the  Pawnbrokers 
Act,  for  not  stating  truly  upon  the  ticket  the  sum  adYanced,  may 
be  enforced  by  a  common  informer. 


Stillwsll  Y.  EuoBL.        April  2l»   Mag  6, 

Inspection  of  books  under  14  j*  15  Fte.,  ch,  9^^Costs  of  appUeation 

and  inspection. 

Where  there  was  an  application  to  inspect  books  under  14  &  16 
Vic.  ch.  99,  and  the  order  was  granted,  it  was  argued  that  accord- 
ing to  the  rule  laid  down  In  Gray  on  costs,  the  costs  of  the  inspee- 
tion  must  be  borne  by  the  party  seeking  it,  but  that  the  costs  of 
the  application,  were  costs  In  the  cause. 

ffeld,  that  there  was  no  such  general  rule,  and  that  it  was  in 
the  discretion  of  the  court  to  make  its  order  as  to  the  costs. 


EX.  0.  Mag  IS. 

Gaktok  y.  Tsb  GuiAT  Wisnsx  Railway  CovrAinr. 

ybtiee  qf  action^  when  necsssarg — Pleading — Action  for  a  matter 

done  in  pursuance  of  Statute, 

The  Ineerporatioa  Aet  of  the  Great  Western  Railway  enaota, 
that  no  aotien  shall  be  bremght  for  aacfthing  done  in  pursuance  of 
the  Act,  without  prerious  notice  to  the  intended  defendant 

In  an  action  againet  the  oompany  for  aioney  had  and  reoeiYed, 
and  on  aooaanta  stated,  issue  waa  joined  upon  a  plea,  that  the 
eanae  of  aotien  accrued  after  the  AM  came  into  operation,  and 
that  no  notiea  was  giYon,  punmant  to  the  slatato. 

Msldf  after  Yurdict  ibr  the  company  upon  this  laaue^  that  the 
plea  waa  bad  for  not  shewing  by  aYermeat,  that  notice  was  re- 
quired, and  tliat  the  aot&on  waa  brought  for  a  matter  done  or 
omitted  in  pumaMe  of  the  Act;  and  that  judgment  must  be 


EX.  C.  Hbhsbbsov  y.  Bboomhxad  Mag  18. 

Libel — Affidavit  made  in  the  course  of  a  judicial  proceeding,  refiecHng 
upon  one  not  a  party  to  the  cause — Malice — Action. 

No  aotien  lies  fs9  ^sikmMioirj  wurda  written  or  apoheo  in  giYing 
CYidence  Sn  a  jndlolal  pteoeeding;  and  itisao^  although  it  is  • 
Btanger  to  the  eanae,  who  seeka  daMgee  for  Batter  in  anoh  naft- 
ner  falsely  and  malioioualy  spoken  or  vritten  of  hiai»  a&d  vhetiier 
the  matter  ba  relaYeal  or  not 

The  datedant,  in  auppart  of  a  aominona  for  particulars  of  Koods 
soaght  to  be  reeoYered  from  lier,  in  an  aetion  by  W.,  made  an  afil- 
daYit,  refleeting  upon  the  preaent  plaintiff.  At  the  trial  of  the 
preeent  action,  for  alleged  libel  contained  in  tiiat  affidavit,  it  waa 
prepoaed  to  give  crideBoe  for  the  plaintiff,  for  the  pnipoae  of 
establishiiig  his  eanae  of  action,  tliat  the  matter  conteined  in  the 
affidavit,  was  fhlsc  within  the  knowledge  of  the  defendant ;  but 
the  judge  directed  the  iuiy,  that  such  CYidenoe  waa  inadmissable 
for  thai  purpcae,  and  that  anoh  matter  waa  not  a  legal  sul^cot 
matter  of  thia  action. 

Held,  that  tlie  tfbraotion  waa  right 


C.  P. 


JT^S. 


Maltass  y.  Siddli 
jm  of  exektmg&^-^oties  of  dishonor. 

Where  an  accommodation  bill  was  drawn  by  certaitt  members  of 
a  company,  as  agcnta  of  nsah  company,  on  the  company,  and  ac- 
cepted by  the  same  members  as  such  agents,  and  was  indorsed  to 
another  member  of  the  company,  without  Yalue,  who,  at  the  re- 
quest of  the  parties  finding  the  money,  agpdn  indorsed  it 

Meld,  that  sudiittdoser  waa  cntitied  to  notice  of  disbencr,  frem 
the  subseqnent  indorsee. 


C.  C.  R.  RxanrA  y.  Haebut  Wsbstsb.  Mag  7. 

Ferfurg^^Indictment,  form  of-^Want  of  eertainig. 
An  indictment  for  peijury,  stated  that  a  cause  was  pending  in 
the  County  Court,  in  which  A.  and  B.  were  plaintiffii  and  C  de- 
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fendiiat ;  that  on  the  hearing  of  soch  cause,  it  **  became  a  material 
question -whether  the  said  A.  had,  in  the  presence  of  the  prisoner, 
signed  at  the  foot  of  a  certain  bill  of  account,  purporting  to  be  a 
bill  of  account  between  a  certain  firm  called  A.  &  Co.,  and  the 
aforesaid  C,  a  receipt  for  payment  of  the  amount  of  the  said  bill ;" 
mhI  that  the  said  prisoner  did  **  falsely,  curruptty,  and  maliciously 
swear,  that  the  said  A.  did,  on  a  certain  day  in  th«  presence  of 
ih«  prisoner,  sign  the  said  receipt  (meaning  a  reeiept  at  the  foot 
of  the  said  first  mendoned  Mil  of  acooont,  for  the  payment  of  the 
Mid  bill),  whereas,'*  &e. 

J7eM,  that  the  indictment  was  sufficiently  certaxn. 


EX.  Lakqton  t.  EiaaiNS.  May  5. 

Tracer — Convertion — Delivery  ofyoods  to  vendee* 

Where  there  was  an  agreeraevt  between  plainti£f  and  0,  for  the 
Bale,  bj  C.  to  the  plaintil^  of  all  the  oil  produced  from  the  whole 
crop  of  peppermint  grown  on  his  farm  in  the  year  1858,  and  C, 
After  having  had  the  oil  weighed  aocording  to  contract,  and  put 
into  the  bottles,  which  the  plaintiff  had  sent  for  that  purpose,  sold 
it  to  the  defendant 

Meld,  thot  the  bottles  haying  been  sent  by  the  plaintiff  and  filled 
by  C,  or  his  agent,  the  prof«rty  in  tlie  oil  had  passed  to  the 
plaintiff,  and  that  he  ooald  matntnin  an  aoHom  of  trover  against 
the  defendant. 


Q.  B.  Wabb  akd  ahotheb  t.  Lowkdss.        May  11, 12. 

Common  Law  Procedure  Aet,  1854,  teeiiom  67,  68»  69 — Mandamue 
-^Public  Health  Act,  1848,  tec,  89. 

In  a  claim  for  a  mandamue  to  levy  a  rate  and  pay  a  debt  under 
the  Common  Law  Procedure  Act,  1854,  it  is  not  necessary  to  state 
the  specific  sum  which  is  due,  but  the  mandamue  may  issue  for  the 
sum  found  to  be  due  by  the  jury. 

The  T.  Improvement  Commissioners,  became  indebted  to  the 
plaintiffs  as  arohitects,  for  work  and  labour,  and  plans.  After- 
vrards  by  a  ^t>vi8ien  order,  under  the  Pnhlio  Health  Aet  (12  ft  18 
Vic,  oh.  8),  confirmed  by  18  ft  19  Vie.,  oh.  125>  the  fevmer  Act 
was  applied' to  the  town  of  T.»  and  a  local  board  of  health  was 
Bubstitated  for  the  Commissioners ;  a  provision  being  made,  that, 
if  the  property  and  estate  of  the  Commissioners  ahonld  be  insoffici- 
eat  to  <Ua^arge  their  liabilities,  sneh  deficiency  sheold  be  charged 
npon  the  ratee  leviable  under  the  Public  Health  Act 

Eeid,  that  section  80  of  the  last  mentioned  Act,  which  only  pro* 
▼ides  for  the  payment  of  charges  and  expenses  which  may  have 
been  incurred  at  any  time  within  the  six  months  before  making 
of  the  rate,  did  not  apply  to  the  liabilities  of  th^  Commissioners, 
which  were  made  a  charge  upon  the  rates ;  and  that,  therefore,  a 
plea,  which  stated  that  the  plaintiffs'  claim  was  not  incurred  within 
aix  months,  was  bad. 


C.  P. 


Obxnold  y.  Bbbndbn. 


Jum  16M. 


Bm  of  Sale,  JUmy  of,  under  17  #  18  Fic,  c.  86  '<  toyelher  wi^^  an 
effidami  ^. — JSkndence  of  filmy  of  oim,  omounHny  to  pfidemee  of 
fiUny  UU  oiher-^Publie  documeni-^Cer^fied  eopy^  ^^  1 1^  Vic,, 
c  99,  «.  14^ 

A  eertified  oopy  (under  8.  14  of  the  14  ft  IK  Vie.,  o.  99.)  of  the 
entry  under  s.  8  of  the  17Ch  ft  18th  Vic.  c.  86,  in  the  beck  kef  t 
by  the  officer  of  the  court  of  Queen*&  Bench»  of  a  bill  of  sale*  and 
of  the  date  of  the  execution  and  filing  of  it,  is  evidence,  not  only 
of  tlie  ming  <^  the  bill  of  sale,  and  of  the  date  ef  the  eieoution 
and  filing  of  it,  but  also  of  the  filing  and  time  of  filing  of  tiie 
affidavit,  together  with  whioh  affidavit  the  bill  of  sale  is,  by  s.  1 
of  the  17th  ft  18th  Vic,  c  86,  to  be  filed. 


0.  P.      Bunnen  amd  Asothbr  v.  mi  Mahohbkbb  Jwu  Idlh 

SHBrriBLO  *  LlNCOLNSHIRB  R.   Co. 

Railway  and  Canal  Tiaffic  Act — DUtmct  Railway  or  Canal — 

Prtfereneem 

A  railway  company  had  an  old  haven  and  new  dock,  the  latter  being 
in  immediate  connection  with  their  railway,  and  the  land  around 
the  new  dock  belonging  to  the  oompany ;  but  the  land  around  the 


old  haven  belonging  to  other  persons.  The  railway  company,  by 
neglect,  suffered  the  old  haven  to  become  in  such  bad  condition 
that  vessels  wliich  would  otherwise  have  gone  into  it  went  to  the 
new  dock,  to  the  advantage  of  the  company  and  to  the  injury  of 
the  persons  who  possessed  the  land  around  the  old  haven. 

Held,  that  the  old  haven  and  new  dock  being  distinct  things, 
this  was  not  an  undue  preference  of  themselves  which  came  within 
the  Railway  and  Canal  Traffic  Act  1854,  that  Act  applying  to  pre- 
ferences on  the  same  railway  and  canal. 


C.  P.  BuTLSB  V.  Ablewhitb.     April  20th,    June  14th, 

County  Court-^Concurrent  jurisdiction,  9  ft  10  Vie.  c.  95  m.  128— 
16  ft  16  Vie,,  c,  64,  e.  4.— 7\ro  residences  of  Plaintiff 

The  defendant  rerided  and  carried  on  business  permanently  in 
London.  The  plaintiff  had  two  residenoes,  eaeh  of  which  was  oc- 
oupied  by  the  plaintiff  and  his  fiunily  during  certain  portions  of 
the  year,  the  one  at  his  country  seat  in  Warwickshfre,  the  other 
at  his  town  house  in  Grosvenor  place ;  the  former  was  more  than 
twenty  miles,  the  latter  less  than  twenty  miles  from  defsndant's 
residence.  The  eanse.of  action,  which  was  for  less  than  £20,  arose 
in  London ;  aad  at  the  time  of  notion  brought  in  this  court,  the 
plaintiff  and  his  family  were  residing  at  the  plaintiff's  country  seat, 
in  WarwidEshire. 

Meld^  tiiat  the  superior  court  had  concurrent  jurisdiction  with 
Ihe  oooaty  court  to  entertaiB  the  plaintiff's  claim  within  the 
meaning  of  the  128th  section  of  the  9th  and  10th  Vic,,  c  96 ;  and 
the  court  discharged  a  rale  calling  on  the  plaintiff  to  show  cause 
why  the  proceedings  should  net  be  stayed,  on  payment  of  the 
debt  without  costs,  holding  that  the  plaintiff  was  entitled  to  his 
costs  und^r  the  4th  section  of  the  15th  and  16th  Vic,  c  54. 


EX. 


MoKkwa&d  v.  Rolt. 


June  16Ui. 


Practice — Inierroyatories — Common  Law  Proceedure  Act  1854  s.  51. 
The  officer  of  a  Banking  Company,  constituted  under  7  Geo.  4, 
0.  46,  can  have  interrogatories  delivered  to  him  under  51st  section 
of  the  Common  Law  Prooedvre  Act  1854. 


Q.  B.  RnanrA  r.  Olkbxm,  June  16/A. 

Writ  of  error — Pfat  of  Attorney  Oenertd    Quo  warrofilo. 

If  in  an  information  of  B  quo  warranto  the  Attorney  Oeneml 
have  granted  his  fiat  that  a  writ  of  error  may  issue,  the  court 
Will  not  interfere,  the  first  being  conclusive. 


LnrsKRDoa  ▼.   BmoAnnnLT.  June  ISih, 

Contract — Ayreement  to  pay  debt  to  a  person  other  than  the  creditor. 

Consideration, 

C,  a  builder  wbs  indebted  to  L,  a  timber-merchant  in  the  sum  of 
£118  for  which  he  had  given  two  bills  of  exchange.  B  was  in- 
debted to  C  in  a  larger  amount  Upon  C  being  applied  to  for 
payment  of  one  of  the  bills  which  had  become  due,  he  wrote  and 
signed  the  following  document :  **  X  hereby  agree  to  authorize  B 
to  pay  L  on  his  order  the  sum  of  £118,  the  amount  of  two  accep- 
tances, together  with  expenses  on  the  bills,  and  interest  thei*eon 
towards  my  aoconnt,  for  building  Hie  cottages  at  W.  B  to  debit 
my  aneotint  with  the  abow  money ;  also  L's  reoeipt  to  B  I  ac- 
knowledge shall  be  binding  between  myself  and  B  on  the  contract." 
This  document  wad  taken  by  L  to  B  who  wrote  thereon  the  word 
'^acknowledged,"  and  signed  his  name  thereunder. 

Meld,  that  tiiere  was  no  binding  agreement  by  B  to  pay  the 
money  to  L  there  being  no  consideration  for  the  promise  and  that 
an  action  could  not  be  maintained  by  L  against  B  for  recovery  of 
the  money.  

CfiANCERT. 

V.  C.  K.  BAirnt  ▼.  Mrmmn.  Jnne  4th,  9th. 

Rxceptions — Pediyree — Evidence — Mearsay  evidence, 

Heanay  evidence  is  admiasable  in  cases  of  pedigree,  being 

■tateaMnta  of  living  witnesacB  as  to  that  which  they  have  heard 

persons,  now  deceased,  say  with  respect  to  the  pedigree  of 
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their  family ;  they  being  proTed  aliundi  to  be  members  of  thai 
family  by  eztrinsio  eyidence. 

Although  the  oourt  will  admit  hearsay  eWdenoe  in  oases  of  ped- 
igree, it  looks  at  suoh  eyidenoe  with  great  jealoasy,  the  parties 
giTing  it  being  interested  witnesses ;  but  disorepanoies  may  go  to 
confirm  the  truth  of  suoh  statements. 


V.  C.  K. 


Jufii  lHh. 


Browns  ▼.  Satags. 
Mortgage — Priority — TVuitu — Stamp, 

When  a  fdnd  on  interest  is  held  in  trust  and  the  eeatui  qui  trust 
makes  an  assignment  by  way  of  mortgage,  the  assignee,  in  order 
to  protect  himself,  must  either  giye  notice  to  all  the  trustees  or 
obtain  a  ftop  order. 

If  a  trustee  of  a  fund  makes  a  false  representation  to  an  assignee 
he  is  personally  responsible. 

Notioe  of  an  assignment  of  an  interest  in  a  fdnd  may  be  given 
at  any  time,  and  lapse  of  time  only  is  not  sufficient  to  ignore  its 
existence. 

A  formal  notice  of  an  assignment  to  a  beneficiary  in  a  trust  fund, 
being  also  a  trustee,  is  unnecessary;  any  species  of  notioe  is 
sufficient,  written  or  yerbal,  except  a  casual  obBerTation,  which  is 
not  sufficient. 

Notice  to  a  beneficiary  in  a  trust  ftmd,  being  also  a  trustee  who 
encumbers  his  share,  is  not  sufficient  to  protect  an  assignee. 

Notice  of  an  assignment  to  a  trustee  who  is  also  assignee,  is 
sufficient  notice. 

A  document  must  be  stamped  to  make  it  receiTable  as  eyidenoe 
in  a  court  of  eq[uity,  but  when  once  stamped  it  becomes  yalid  ah 
initio. 


V.  C.  K. 


In  bi  Kiin. 
Practice — Amendmtntr^PetitMn. 


June  Itih, 


When  after  a  petition  has  been  presented,  but  before  the  order 
has  been  drawn  up,  an  eyent  happens  affecting  the  existing  order; 
such  fact  cannot  be  introduced  by  amendment. 


V.  C.  K. 


Juue  15tA. 


NoBIi  Y.   NOBL. 

Special  eaae — Power — InimUioH. 

N  under  his  marriage  settlement  has  a  special  power  of  appoint- 
ment among  his  children  as  to  £8000,  part  of  an  unascertained 
fund  appointed  by  his  father,  who  deriyed  it  under  che  will  of 
Lord  W.  the  residue,  if  any,  being  limited  to  him  absolutely.  N., 
by  his  will,  giyes  all  his  real  and  personal  estate  whatsoeyer  and 
wheresoeyer  which  he  in  any  manner  deriyed  or  became  entitled  to 
Uirough  the  will  of  his  late  father,  or  of  Lord  W,  in  possession,  re- 
yersion,  remainder  or  expectancy,  unto  his  two  daughters  equally 
for  their  absolute  use  foroyer. 

On  the  question  whether  this  was  an  exercise  of  the  power : 

Held,  that  it  was  not 


L.  J. 


PsBRT  y.  Shifwat. 


June  6<A,  7tk, 


Trueleee  of  diteenting  chapel — Injunction  to  reeirain  minieter  from 

officiating, 

Iijunction  granted  at  the  suit  of  the  trustees  of  a  dissenting 
chapel,  in  whom  the  legal  estate  was  yeated  upon  trust  for  the  use 
and  benefit  of  the  congregation,  to  restndn  a  minister  ftrom  offici- 
ating therein,  with  whose  conduct  they  were  dissatisfied,  and  who 
retained  the  pulpit  of  the  chapel  against  the  will  of  the  majority 
of  the  trustees.  

M.  R.  Wabo  y.  Gbat.        AprU  29tA.    June  2nd. 

jfUl — Coneiruction — Legatee^O\ft  to  A  and  her  ehUdren, 

A  testator  directed  that  all  his  legatees  should  contribute  one 
per  cent  out  of  their  legacies  to  A  and  her  children. 

Beld,  that  specific  and  residnry  legatees  and  annuitants  were 
liable  to  contribute. 

Beld  also,  that  A  took  a  life  estate  with  a  power  of  appoint- 
ment among  children  with  remainder  in  defaidt  of  the  chlldrto 
equally. 


REVIEW. 


Thb  WbsthiK^tbb  Retibw  :  Leonard  Scott  &  Co.,  79  Fulton 

Street,  New  York. 

We  have  receiyed  the  quarterly  number  for  October  of  this 
excellent  Beyiew.  As  usual  it  abounds  with  able  and  some 
deoply  interesting  articles.  The  contents  are:  1.  Militia 
Foroes.  2.  Rousseau,  his  Life  and  Writings.  3.  Spiritual 
Freedom.  4.  Modern  Poets  and  Poetry  of  England.  5.  Phy- 
sical Geography  of  the  Atlantic  Ocean.  6.  Ckribaldi  and  the 
Italian  Volunteers:  7.  Tennyson's  Idylls  of  the  King.  8. 
Bonapartism  in  Italy.  The  article  on  Militia  Forces  Mfords 
maeh  material  for  thought  and  ought  to  be  read  with  attention 
in  Canada,  where  the  maintenanoe  of  such  a  force  appears  to 
be  a  task  of  some  difficulty.  The  articles  on  Qaribaldi  and 
Bonapartism  in  Italy  are  of  much  interest  at  the  present  time. 
The  article  on  the  Physical  Geography  of  the  Atlantic  Ocean 
lays  bare  many  of  the  hidden  wonders  of  the  deep,  and  is 
throughout  worthy  of  study. 

Thb  Unitbd  Statbs  Insubancb  Gazbttb  and  Maqazinb, 
Edited  by  G.  £.  Carrie,  New  York.  The  Noy.  number  is 
received. 

Among  other  papers  of  interest  is  one  very  ingenious  and 
withal  oonyinoing  paper  headed  "The  usual  objections  to  Life 
Assurance  answered."  The  number  is  replete  with  statistical 
informationindispensable  to  underwriters  and  others  concerned 
in  the  business  of  Insurance.  There  are,  besides,  extracts  from 
the  Insurance  law  of  several  States  of  the  Union,  which  for 
purposes  of  comparison  with  a  view  to  the  selection  of  the  best, 
are  materials  most  useful  and  very  necessary  to  legislators. 
Price  $3  per  annum,  payable  in  advance. 

Thb  Lowbb  Canada  Rbpobts,  Edited  by  Meeara.  Lelievre  & 
Angers ;  published  by  Angost6  Coin,  Quebeo. 

No.  9,  Vol.  X.  of  these  Reports  is  received.  It  oontiuns 
thirteen  reported  oases,  of  which  one  {HcCarihy  v.  Hari)  is 
the  most  interesting  to  an  Upper  Canadian  lawyer.  It  deals 
generally  with  the  rizht  of  attorneys  in  Lower  Canada  to 
rorm  partnerships,  and  particularly  as  to  the  eJBTeet  of  a  disso- 
lution of  partnership  upon  suits  pending  at  the  time  of  the 
dissolution.  It  was  there  held,  where  two  attorneys  are  in 
artnership  and  one  is  nominated  to  the  bench  as  assbtant 
adge,  that  service  on  the  remaining  partner  is  sufficient. 


S 


•*  Thb  Wbbklt  Law  Gazbtti,''  Cincinnati.  **  Thb  Lboal 
Intblligbncbb,''  Philadelphia.  "  Thb  Lboal  JovBNAii^" 
Pittsburgh. 

We  regularly  receive  the  above  Exchanges,  and  intend  for 
the  ftitnre  liberally  to  avail  ourselves  of  their  contents,  as  we 
are  happy  to  notioe  thev  do  of  the  contents  of  the  Zaw  JoMfnat 
It  is  very  gratifying  to  know  that  between  ns  there  exists  not 
merely  brotherly  feeling,  but  an  aptitude  and  ability  to  be  use- 
ful to  each  other  in  ihe  great  field  of  legal  soienoe. 

APPOINTMENTS  TO   OFFIOEj  A.C. 

OOBONSR. 

EDWABD  FLATTBR,  EsqulrB,  H.  D.,  AjMdite  Oanm«r  1^  the  Unltod  Oooatta 
of  Peterlwnyagh  and  Victoria. 

NOTARY  PUBUa 

HIMKT  U gSINSIBT,  of  Hamilton,  Btt^tav^  to  bo  a  PvWe  Nolaiy  la  Xipptr 


TO    CORRESPONDENTS. 

Oni  of  tovb  8C1I8GR1BBB8— One  Kion—Ax  Ikquxrhi— R.  &.  Jo5i8— Hssrax 
GaaowKir-A  SuiwcafiiM^Hiador  "  DItIsIob  Oourtik" 

Jobs  Vwisa-HuidBr  «  QmunX  OoraHpoadenoo." 
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DIARY   FOR  DECEMBER. 

1.  TlmndAy  ..^  Paper  Stty. 

3.  8atarday Micbailmas  Tisv  rada. 

4.  SUNDAr^...  2fMl  Sitmlajf  in  AdvmL 

8.  Thnndav         /  ^'***  ^^  **'  "^r^**  «'  Writ  for  Tor.  Winter  Asslni,  18fl0. 

"*^ —  iLratdaj  for  notlM  of  Trial  for  OnratyOoart. 
11.  SCJNDAT......  Srd  Atmiiy  in  Jdvemt. 

13.  ToMday  .„...  Quarter  Baarions  In  eaeh  Omnty  and  Go.  Court  alttlnga. 

14.  'WedDMdaj  «  iMt  day  for  GoUectors  to  return  their  Bolla. 
18.  SUNDAT 4ih  Smida^  in  AdvenL 

19  Monday  ......  Laat  day  for  decL  Toronto  Winter  Aasiaes,  1800. 

20.  Tneoday UnlTorrity  College  and  Trinity  ODllega  M.  T.  endi. 

25.  SUNDAY Cbubtmab  Dat/ 

S8.  Wednesday  ..  Laat  day  for  Notice  of  Trial  for  Toronto  Winter  Aitlna,  1880. 
SI.  lki»«i»v         /  ^<1  ^  Monldpal  year.    I«at  day  on  which  remainlns  half 
•i.Batnraay |    of  Grammar  Sdhool  fund  payaWa. 


TO  OOBBSSPONDBMTS^&e  laMjmfft. 


t  ipp  It  ©auak  fattt  lnuruaL 


DECEMBER,  1859 


BUSINESS  NOTICE. 
All  Subscribers  are  respectfully  requested  to  examine 
the  cavers  of  their  numbers  of  this  Joumalj  and,  cu  this 
number  completes  volume  five,  to  send  to  our  publishers 
without  dday  the  amount  due  to  us. 


SIR  JAMES  BUCHANAN  MACAULAY, 

With  feelings  of  tlie  deepest  sorrow,  we  proceed  to  record 
OUT  tribute  to  the  memoiy  of  one,  whose  loss  none  deplore 
more  than  oarselyes. 

In  our  number  for  Januaiy  last,  we  were  called  upon  to 
notice  the  decease  of  one  who  had  held  a  most  prominent 
position  at  the  Canadian  bar — one  who  had  gained  the 
esteem  and  respect  of  all,  and  whose  loss  to  the  legal  pro- 
fession and  to  the  country  generally  was  seriously  felt — we 
mean  the  late  Robert  Baldwin.  Hardly  has  another  year 
completed  its  course,  when  we  experience  another  loss,  if 
possible  more  severe  in  its  consequences,  and  more  irre- 
parable in  its  effects. 

Sir  James  Buchanan  Macaulay  is  dead.  The  upright 
and  wise  judge,  the  able  and  conscientious  lawyer,  has 
been  taken  from  amongst  us,  and  Kas  gone  to  his  long 
home. 

Upon  the  death  of  a  distinguished  man,  there  is  a  natu- 
ral and  indeed  a  laudable  curiosity  to  become  acquainted 
with  the  history  and  peculiar  abilities  of  the  deceased. 

We  feel  a  melancholy  pleasure  in  laying  before  our 
readers  some  of  the  most  prominent  facts  relative  to  the 
important  life  and  exemplary  character  of  the  late  Sir 
James  B.  Macaulay. 

Sir  James  Buchanan  Macaulay  was  the  son  of  Dr.  James 
Macaulay,  who  emigrated  to  Canada  about  the  year  1792. 


There  is  but  little  from  which  we  can  gather  authentic 
information  regarding  the  career  of  Dr.  Macaulay.  This 
we  do  know :  he  was  among  the  most  worthy  and  respected 
of  his  time,  and  had  many  friends.  On  his  decease,  so 
greatly  was  his  memory  esteemed,  that  the  Le^lature, 
who  were  sitting  on  the  day  of  his  funeral,  adjourned,  in 
order  to  pay  a  suitable  tribute  to  his  memory.  He  was 
particularly  remarkable  for  his  hospitable  and  benevolent 
disposition;  and  this,  united  with  great  kindness  of  heart, 
gained  for  him  among  those  of  his  time  the  deserving 
appellation  of  *^  the  good  Samaritan.'' 

Sir  James  was  the  second  son  of  Dr.  Macaulay,  and  was 
born  at  the  town  of  Niagara,  on  the  3rd  December,  1793. 
In  1795  or  1796  his  father  and  family  removed  to  Toronto 
(then  Town  of  York),  where  they  remained  till  the  year 
1805.  In  1805  they  removed  to  Quebec,  and  Sir  James 
then  being  about  eleven  years  of  age,  was  placed  at  Cornwall 
under  the  tuition  of  the  Rev.  Dr.  Strachan,  the  present  An- 
glican Bishop  of  Toronto,  where  he  formed  the  companion- 
ship of  those  who,  together  with  himself,  raised  themselves 
to  the  most  exalted  positions  in  the  country.  It  is  a  sin** 
gular  and  interesting  fact,  that  no  less  than  three  of  his 
school-mates  attained  to  seats  on  the  bench — ^viz..  Sir  John 
Beverley  Robinson,  Mr.  Justice  McLean,  and  the  late 
Mr.  Justice  Jones.  At  school  he  did  not  exhibit  as  much 
brilliancy  as  some  of  his  companions ;  but  what  he  lacked 
in  brilliancy,  he  amply  compensated  by  indefatigable 
industry,  the  faculty  of  reasoning,  and  strong  powers  of 
memory ;  so  that  on  the  occasion  of  any  repetition,  he  was 
frequentiy  found  in  advance  of  those  whose  study  caused 
them  less  labor  and  anxiety. 

When  sixteen,  he  was  removed  from  the  school,  to  which 
he  had  become  warmly  attached,  and  entered  the  army  as  an 
ensign  in  H.  M.  98th  Regiment,  then  stationed  at  Quebec. 
To  the  profession  of  arms  he  was  at  that  time  devoted, 
though  he  by  no  means  desired  to  relinquish  school  as  soon 
as  he  did.  In  after-life  he  frequently  adverted  to  his  early 
removal  with  feelings  of  regret. 

In  the  98th  Regiment  he  remained  till  the  year  1812, 
and  on  the  breaking  out  of  the  American  war  was  pro- 
moted to  a  lieutenancy  in  the  Glengarry  Fencibles,  which 
corps  had  been  raised  for  the  purpose  of  the  defence  of  the 
countxy  during  the  war.  By  his  attention  to  business,  his 
military  exactness,  and  his  application  to  his  various  du- 
ties, he  soon  attained  the  adjutancy  of  his  regiment,  and 
accompanied  them  through  the  battles  of  Sackett's  Harbor, 
Ogdensburg,  Fort  Erie  ai)d  Lundys  Lane,  in  each  of  which 
engagements  he  greatly  distinguished  himself  by  his  un- 
daunted courage.  During  the  engagement  at  Sackett's 
Harbor  he  was  slightly  wounded  by  a  rifle  or  musket  ball 
in  the  left  side. 
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It  was  not  until  his  regiment  was  disbanded,  on  24th 
June,  1816,  that  Sir  James  Macaulaj  turned  his  attention 
to  more  peaceful  pursuits.  Ho  then  went  to  the  new  settle* 
ment  being  formed  at  Perth,  with  a  view  of  becoming  a 
military  settler^  but  soon  relinquished  that  idea,  returned 
to  Toronto  and  commenced  the  study  of  the  law.  In  1816 
he  entered  his  name  on  the  books  of  the  Law  Society, 
and  commenced  his  professional  education  in  the  office  of 
the  late  Mr.  Justice  Boulton.  When  Mr.  Boulton  was 
elevated  to  the  bench,  Sir  James  continued  his  studies 
with  the  Hon.  Henry  John  Boulton,  son  of  the  Judge. 
At  the  end  of  three  years  he  was  admitted  an  attorney, 
and  afterwards,  in  1821,  was  called  to  the  bar,  and  in 
December  of  the  same  year  married  Miss  Hachel  Gamble^ 
an  amiable  and  accomplished  lady,  who  now  survives  him, 
and  by  whom  he  has  led  three  daughters.  For  a  short 
time  he  was  in  the  office  of  Sir  John  B.  Robinson,  the 
present  Chief  Justice  of  Upper  Canada,  when  Attorney 
General  of  the  Province. 

His  career  at  the  bar  was  marked  by  unusual  success. 
Here  his  singular  industry  and  superior  abilities  had  a  full 
fields  for  action,  and  ho  was  soon  at  the  head  of  his  profes- 
sion. His  attention  to  business,  his  upright  course, 
together  with  his  growing  influence,  were  soon  brought 
under  the  notice  of  Sir  Peregrine  Maitland,  then  Lieut 
Governor  of  the  Province^  by  whom  he  was,  in  1825,  honored 
with  an  appointment  to  a  seat  in  the  Executive  Council. 
In  1827,  he  was  appointed  a  temporary  Judge  of  the 
Court  of  Queen's  Bench,  and  acted  as  Judge  of  Assize  on 
the  circuit  which  included  all  the  province  west  of  Toronto. 
When  the  circuit  was  over  he  went  back  to  his  practice  at 
the  bar,  and,  in  July,  1829,  was  permanently  appointed  a 
Judge  of  the  Court  of  Queen's  Bench.  In  this  office  he 
remained  for  twenty  years ;  and  in  December,  1849,  on  the 
formation  of  the  Court  of  Common  Pleas,  was  transferred 
from  the  Queen's  Bench  to  the  Common  Pleas,  as  Chief 
Justice  of  the  new  Court.  In  this  exalted  station  he 
remained  for  seven  years,  and  in  1856  announced  his 
intention  to  retire  into  private  life,  and  relinquish  the 
arduous  duties  of  the  bench,  which  for  the  lengthened 
period  of  twenty-seven  years  he  had  so  ably  and  so 
faithfully  performed.  The  reason  for  his  taking  this  step, 
was  a  slight  imperfection  in  his  hearing,  though  in  other 
respects  his  faculties  were  unimpaired.  In  February  1856 
he  retired  from  the  bench.  From  the  year  1825  till  1856 
he  served  on  the  Heir  and  Devisee  Commission,  first  as  an 
Executive  Councillor  and  afterwards  as  a  Judge. 

A  mind  like  that  of  Sir  James  Macaulay — so  used  to 
occupation,  and  so  innured  to  toil — could  not  long  remain 
idle^  and  upon  being  appointed  chairman  of  the  commis- 
sioners for  consolidating  the  statutes  of  the  Province,  ho 


applied  himself  to  the  arduous  task  with  h'ls  wonted 
assiduity,  and  rapidly  completed  a  work  which  will  cause 
his  memory  to  be  cherished  with  feelings  of  profound 
gratitude. 

After  his  resignation  of  the  Chief  Justiceship  of  the 
Common  Pleas,  he  accepted  the  appointment  of  tenth 
Judge  of  the  Court  of  Error  and  Appeal,  and  by  the 
benchers  of  Osgoode  Hall,  on  the  death  of  the  Hon.  Robert 
Baldwin,  was  unanimously  elected  Treasurer  of  the  Law 
Society  of  Upper  Canada.  To  this  latter  office  he  was 
again  elected,  at  the  annual  meeting  of  the  benchers,  held 
on  Saturday  morning,  the  26th  November,  only  a  few 
hours  previous  to  his  decease.  On  leaving  home  that  morn- 
ing he  complained  of  being  unwell ;  but  not  considering 
his  illness  of  sufficient  consequence  to  remain  at  home, 
nor  fearing  anything  alarming,  he  proceeded  to  Osgoode 
Hall,  and  presided  at  the  meeting  of  the  benchers.  Feeling 
no  better,  he  was  advised  to  return.  Accordingly  a  car- 
riage was  procured,  and  he  was  immediately  driven  home. 
Medical  aid  was  sent  for,  but  before  it  could  be  procured 
he  had  breathed  his  last. 

The  Courts  of  Queen's  Bench  and  Common  Pleas,  then 
in  session,  upon  learning  of  the  sad  news  at  once  adjourned. 
Deep  indeed  was  the  sorrow  depicted  on  every  face,  as  the 
Chief  Justice  in  each  Court  adjourned  the  business  of  the 
day,  and  the  almost  inaudible  whisper,  and  the  eager  and 
astonished  countenance,  betrayed  the  shock  which  all  expe- 
rienced. Little  did  those  who  saw  him  that  day  performing 
his  duties  in  his  usual  methodical  manner,  think  that  upon 
relinquishing  them  for  the  day  it  would  be  forever — ^that 
he  had  finished  the  entire  work  allotted  to  him  in  this  life, 
and  that  he  had  forever  departed  from  that  arena  which  had 
so  often  witnessed  his  usefulness. 

His  death,  though  sudden,  was  peaceful.  Possessed  of 
the  unimpaired  use  of  his  mental  powers;  performing  to 
the  last  those  duties  in  which  he  ever  took  the  most  lively 
interest,  and,  among  the  companions  of  his  early  boyhood, 
the  associates  of  his  manhood,  remaining  to  the  last  within 
the  precincts  of  that  Hall  from  which  his  fame  emanated ; 
and,  above  all,  well  prepared,  and  long  waiting  for  that 
moment  in  which  he  jras  to  throw  off  this  mortal  coil  and 
put  on  immortality — such  a  termination  to  such  a  career 
was  truly  happy. 

The  many  and  honorable  positions  held  by  the  deceased, 
and  the  ability  he  displayed  in  performing  the  various  and 
arduous  functions  of  each,  could  not  be  without  their 
rewards.  Above  all,  he  received  the  esteem  and  respect  of 
every  good  man.  In  his  own  estimation,  duty  carried  with 
it  its  own  reward.  Without  an  enemy,  he  had  none  to  fear; 
and  having  never  injured  any,  he  had  nothing  to  regret. 
But  apart  from  these  satisfactory  results,  he  was  still  more 
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rewarded.  He  held  saccessivelj  the  most  dmportant  offices 
in  the  coantrj,  and,  owing  to  the  great  services  he  had  ren- 
dered to  the  conn  try  y  was  appointed  by  his  Sovereign  to 
a  Companionship  of  the  Bath,  and  subsequently  knighted. 

l3*ew  men  have  held  so  many  public  positions  as  Sir 
James  Maeaulay,  and  have  acquitted  themselves  vnth  so 
much   credit.     Whether  we  regard  him  as  a  soldier,  a 
lawyer,  a  judge,  or  even  in  that  more  sacred  character,  a 
Christian,  wo  can  trace  in  all  his  actions  the  same  beautiful 
harmony — the  same  entire  devotion  to  the  calls  of  duty. 
He  was  actuated  in  every  instance  by  the  same  laudable  mo- 
tive, the  same  upright  principle.   As  a  soldier,  he  was  brave, 
daring,  loyal  and  submissive, — he  never  sought  reward,  nor 
looked  after  distinction,  but  suffered  himself  to  be  actuated 
by  the  sole  impulse  of  duty;  as  a  lawyer  he  was  able, 
thougH  his  extreme  modes^  sometimes  begat  hesitation 
and  doubts,   fiis  conscientious  counsel  was  always  valuable, 
and  his  solid  judgment  and  unerring  foresight  were  gene- 
rally attended  with  unequivocal  certitude.      A  natural 
distaste  (6t  the  anxiety  and  turmoil  attendant  on  politics, 
prevented    him   from   taking  a  prominent  part  in  the 
a&irs  of  government;  it  was  from  the  more  peaceful 
capacity  of  a  lawyer  and  a  judge,  that  his  fame  chiefly 
arose.     He  studied  law  as  a  science ;  and  being  possessed 
of  a  vast  extent  of  legal  knowledge,  his  authority  was 
second  to  none  in  the  Province.     His  judgments  exhaust 
the  law  which  bears  upon  the  questions  decided,  and  evi- 
dence in  eveiy  sentence  the  most  patient,  pains-taking  and 
laborious  researdi.     He  strove  to  prevent  the  strictness 
of  the  law  prevailing  against  right,  and  always  aimed 
to  preserve  intact  the  spirit  of  the  law.     He  was  ever 
careful  to'  we^h  words  and  sentences  together,  with  the 
most  scrupulous  nicety.     When  satisfied  upon  the  con- 
struction of  any  intricate  point,  he  would  express  his 
conviction  in  a  logical  and  forcible  manner.     When  pre- 
siding in  the  courts,  he  was  particularly  noted  for  his 
extreme  caution  in  giving  his  decisions.     Though  his  first 
impressions  were  generally  accurate,  he  seldom  submitted 
them  upon  his  own  immediate  conviction.     He  would 
liave  recourse  to  all  decided  cases,  before  he  was  finally 
satisfied  as. to  the  correctness  of  his  own   convictions. 
To  counsel  he  ever  paid  full  attention.     During  Nisi  Prius 
trials,  his  modest  and  unassuming  bearing  was  still  the 
same.     His  address  to  the  jury  was  always  pains-taking 
and  plain-spoken.     When  it  became  his  painful  duty  to 
pass  sentence  on  a  criminal,  the  tender  and  compassionate 
nature  of  his  disposition  was  clearly  manifest ;  and  his  pro- 
fitable advice,  delivered  in  a  sincere  and  devout  spirit,  and 
flo  free  from  any  affectation  or  ostentatious  display,  never 
failed  to  produce  the  desired  effect,  and  to  edify  those  who 
happened  to  hear  him. 


His  last  work,  and  by  no  means  the  least  important  one 
that  fell  to  his  lot  to  perform,  was,  as  we  have  already 
mentioned,  the  Consolidation  of  the  Provincial  Statutes, 
the  completion  of  which  was  announced  in  the  Gazette  only 
a  few  weeks  previous  to  his  decease.  He  performed  the 
revision  of  these  statutes  with  astonishing  rapidity,  and 
their  usefulness  will  be  substantially  augmented  by  their 
extreme  accuracy.  If  Sir  James  was  better  versed  id  any 
one  branch  of  the  profession  than  another,  it  was  in  statute 
law.  This  he  acquired  in  an  eminent  degree,  from  his 
having  grown  with  the  country,  and  carefully  regarded  its 
progress  and  various  changes. 

With  such  virtues,  with  such  industry,  with  such  capa- 
city for  work,  and  with  such  general  ability,  it  is  not  to 
be  wondered  that  his  loss  should  be  so  deeply  lamented, 
and  still  less  can  we  marvel  at  the  deep  sorrow,  felt 
by  every  branch  of  the  profession.  His  brother  Judges 
will  esteem  his  memory,  for  his  honorable  and  unbend- 
ing integrity,  and  grieve  the  loss  of  an  able  adviser,  an 
efficient  and  wilting  assistant.  His  loss,  by  the  members 
of  the  bar,  will  be  sorely  felt,  for  as  a  sound  and  practical 
lawyer,  he  was  ever  regarded.  Few  can  ever  forget,  that 
suavity  and  courtesy  with  which  he  treated  every  member 
of  the  profession.  But  by  Law  Students,  his  memory  wiU 
be  remembered  with  feelings  of  affection.  To  them,  his 
kindness  and  attention  could  not  be  surpassed.  There  are 
many  who  are  now  practising  at  the  Bar,  who  can  fully 
corroborate  ibis  remark.  There  are  others  who  even  yet 
are  passing  their  studies,  who  grieve  the  deprivation  of  the 
kindest,  of  most  disinterested  of  friends,  and  the  most  pa- 
tient and  pains-taking  of  patrons.  Whenever  he  saw  a 
student  endeavouring  to  raise  himself  in  his  profession, 
perhaps  encountering  many  and  discouraging  impediments, 
he,  unsolicited,  was  Ae  first  to  offer  generous  assistance, 
and  render  material  aid,  by  not  only  attending  to  the  imme- 
diate wants  of  the  student,  but  demring  him  to  approach 
him  on  all  subsequent  occasions,  assuring  him  of  a  cor- 
dial welcome.  So  gentle  was  his  manner,  that  none 
approached  him  with  fear  or  anxiety.  His  extreme  affitbi- 
lity  always  caused  him  to  overlook  intrusion ;  when  dobg 
good  he  was  always  happy.  His  heart  was  as  large  as  his 
mind  was  noble. 

We  cannot  offer  a  better  Illustration  of  the  high  esteem 
in  which  Sir  James  Macaulay  was  regarded  by  every  branch 
of  the  profession,  than  by  a  reference  to  the  occasion  when 
he  retired  from  the  Chief  Justiceship  of  the  Pleas.  On 
that  occasion,  the  Judges  of  all  the  Superior  Courts  assem- 
bled, and  the  Attorney  Qeneral  of  the  Province,  on  behalf 
of  the  Bar,  presented  him  with  an  address,  which  appro- 
priately bespoke  the  feelings  of  regret,  experienced  by  eaeli 
member  of  the  jHrofession.    Never  was  there  an  assemblage 
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more  siDoere  in  its  expressions  of  regird,  than  were  the 
members  of  the  Bar  upon  that  occasion,  and  so  manifest  was 
the  feeling,  that  the  learned  Judge  upon  attempting  to  read 
his  reply,  was  so  OTercharged  with  emotion,  that  he  found 
it  impossible  to  continue,  and  therefore  was  obliged  to  re- 
quest Sir  John  B.  Robinson  to  read  his  affectionate  response. 
The  Students,  also,  upon  that  occasion,  suitably  expressed 
in  an  address,  their  feelings  of  regret  at  the  loss  they  were 
about  to  experience,  and  their  due  appreciation  of  his  gener- 
ous attention.  The  same  evening,  the  members  of  the  Bar 
honored  him  with  a  dinner,  and  a  life  eise  portrait  of  Sir 
James,  taken  in  his  robes  of  office,  was  presented  to  the 
Law  Society.  More  recently  the  Bar  assembled,  and  pass- 
ed resolutions  expressing  their  deep  regret  at  the  loss  they 
have  sustained,  and  tendering  their  feelings  of  sympathy,  to 
the  widow  and  &mi]y  of  the  deceased. 

We  must  now  refer  to  the  private  life  of  the  departed. 
We  do  so  with  feelings  of  delicacy,  for  in  the  general  accep- 
tation of  the  merits  of  a  public  man,  we  are,  usually,  only 
permitted  to  judge  of  his  deserts  by  his  public  life.  But 
a  good  man's  private  acts  need  never  be  allowed  to  remain 
uncUsoIosed^  and  unaasooiated  with  his   public  virtues. 

Sir  James,  in  all  the  turmoil  of  lift,  never  forgot  the  pur- 
pose and  main  end  of  his  being.  He  was  an  upright  and  God- 
fearing man,  a  sincere  Christian,  and  a  zealous  and  fidthful 
member  of  the  church  to  which  he  belonged — ^the  Church 
of  England.  The  affection  he  bore  to  his  church,  was  deep 
seated  and  unwavering,  and  one  of  his  highest  aims  was  to 
advance  its  wel&re.  His  love,  however,  was  not  blinded 
by  bigotry  or  fimaticism ;  he  was  most  liberal  to  the  views 
of  others,  and  never  allowed  a  man's  persuasion  to  in- 
fluence him  as  to  his  anerits.  His  abilities  were  frequently 
enlisted  in  the  service  of  his  church,  and  one  of  the  last 
acts  of  his  life,  was  the  adjustment  of  the  differences  of  the 
Church  Societies  of  Toronto  and  Huron,  which  had  been 
previously  entrusted  to  his  award.  Constant  was  the 
regularity  with  which  he  attended  the  House  of  God,  and 
ofVen  has  his  name  been  blessed  for  bountiful  deeds  of 
charity. 

In  short,  his  was  a  practical  religion ;  and  his  disposition 
comprised  all  the  amiable  and  Christian  virtues.  A  fond 
and  affectionate  husband,  a  kind  and  indulgent  father, 
there  never  was  a  truer  fHend,  and  the  spirit  of  animosity 
was  as  foreign  to  his  nature,  as  a  generous  and  forgiving 
heart  was  an  essential  element  to  his  happiness.  One  of 
his  chief  characteristics,  and  one  that  could  not  but  be 
noticeable  to  those  who  enjoyed  his  acquaintance,  was  the 
unaffected  simplicity  of  his  manners,  which  was  the  more 
remarkable  considering  his  varied  attainments.  He  always 
exhibited  a  total  forgetfulness  of  self,  and  was  ever  eager 
to  attain  more  information.     His  temperment  was  cheer- 


ful, though  at  times  depressed;  but  when  in  health  and 
not  overburdened  with  cares,  his  conversation  seldom  failed 
to  take  a  lively  turn. 

No  one  ever  courted  popularity  less  than  he  did,  and  so 
free  was  he  from  the  influence  of  jealousy,  that  he  was  the 
first  to  rejoice  at  the  successes  and  preferments  of  othera. 
He  was  a  man  in  whom  the  faculty  of  order  was  highly 
developed.  He  reduced  every  thing  he  took  in  band 
to  a  perfect  system.  We  have  heard  it  stated,  that  the 
duties  incident  to  the  office  of  Treasurer  of  the  Law 
Society,  which  before  were  many  and  onerous,  involving 
much  unnecessary  time  and  labour,  will,  owing  to  hb  ja- 
dicious  management  and  systematic  arrangement,  be  com- 
paratively light  to  his  successor. 

We  might  indeed  enumerate  many  more  of  the  virtues 
of  this  exemplary  man,  but  we  feel  that  a  perusal  of  those 
we  have  already  noticed  will  convey  an  adequate  idea  <rf 
the  excellencies  of  his  disposition.  If  the  appellation  of 
**  a  good  man  and  a  just"  could  be  applied  to  the  charao- 
ter  of.  any  ma%  it  might  with  much  appropriateness  be 
associated  with  the  memory  of  Sir  James  Macanlay.  In 
him  Upper  Canada  has  lost  one  of  her  great  men — great  in 
the  wisest,  purest  and  holiest  sense  of  the  word, — great  as 
a  defender  of  his  country,  great  as  an  adviser  in  her  ooon- 
cils,  great  as  a  powerful  support  to  her  free  and  loyal  insti- 
tutions. In  him  the  Bench  has  lost  one  of  its  brightest 
ornaments,  a  wise,  impartial  and  upright  judge — one  whose 
opinion  all  acknowledged,  and  whose  inflexible  integrity  all 
admired.  In  him  the  Bar  has  lost  a  sound  and  conscien- 
tious lawyer,  an  able  advocate,  and  a  profound  jurist.  In 
him  the  student  has  lost  a  kind  ^and  generous  firiend,  an 
assbting  and  disinterested  benefactor. 


NoTi. — Since  the  above  was  written,  we  have  learned  that  at  a 
meet  namerously  attended  meeting  of  the  magistrates  of  the 
oonntj  of  Simooe,  resolutions  were  passed  expresttve  of  their 
sorrow  and  sense  of  '*  the  loss  sustained  by  Upper  Canada  in  the 
death  of  this  most  estimable  man  and  upright  judge."  This  ia 
the  only  connty  we  have  heard  from,  bat  we  donbt  not  that  in 
dne  time  we  shall  hear  of  similar  expressions  of  feeling  through- 
out Upper  Canada.  The  resolutions  of  the  Law  Society—of  the 
Profession — and  of  the  magistrates  in  the  county  of  Simeoe  are 
published  in  other  oolomns. 


GAADINER  v.  GARDINER. 

It  is  usual,  and  is  certainly  but  courteous,  for  a  disputant 
who  seeks  no  unfair  advantage,  but  is  willing  candidly  to 
debate  a  legal  question,  to  send  a  marked  copy  of  the  pab- 
lication  in  which  he  has  chosen  to  take  the  field,  to  the 
adverse  party.  '^Aliquis"  writes  in  the  Olobe  newspaper, 
and  has  not  thought  fit  to  bestow  on  us  this  attention.     A 
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recent  letter  of  this  writer  wo  did  not  notice^  till  our  atten- 
tion was  called  to  it  within  the  last  few  days. 

If  Allquis  had  in  his  first  letter  told  us  what  he  does 
apologetically  in  his  last — ^that  he  is  a  person  not  professing 
a  knowledge  of  law,  but  who  is  unfortunately  afflicted  with 
the  bibliomania  which  leads  him  to  read  a  few  law  cases, 
and  Chat  he  labors  undet  the  disadvanti^^e  of  having  so 
defective  a  legal  education  as  to  be  compelled  with  humility 
to  confess  himself  unable  to  understand  the  distinction 
between  a  suggestion  on  the  roll,  a  replication,  and  a  tcire 
facia$ — ^we  should  never  have  taken  what  would  then  from 
the  first  have  appeared  the  unmanly  course  of  wounding 
the  susceptibilities  of  acknowledged  weakness.  We  were 
only  deluded  into  the  contest  by  tbe '  supposition  that  we 
were  contending  with  one  of  equal  degree  with  ourselves ; 
that  is,  who  either  had  or  professed  to  have  a  moderate 
knowledge  of  the  law.  However,  having  commenced,  it  is 
now  necessary  for  us  to  conclude  the  controversy,  such  as 
it  is ;  and  as  the  subject  is  nearly  exhausted,  we  purpose  to 
finish  it  in  this  number. 

Whoever  reads  our  first  utiole,  in  the  August  number, 
will  see  we  started  with  the  avowed  object  of  showing^  not 
whether  Gardiner  v.  Gardiner  would  or  would  not  ulti- 
mately be  decided  to  be  according  to  or  contrary  to  law,  but 
that  it  was  a  case  of  queHionahle  authority^  by  no  means 
impossible  to  be  still  reversed  by  the  Court  of  Appeal — that 
the  doctrine  it  had  partially  introduced,  without  introducing 
enough  of  the  nature  of  chattels  into  real  property  to  make 
the  case  intdligiblei  or  a  practical  guide  in  matters  natu- 
rally dependent  upon  although  partly  collateral  to  the  very 
point  then  decided — that  even  if  the  case  should  happen  to 
be  sustained  by  tke  Court  of  Error  and  Appeal,  it  had  al- 
ready created  and  must  still  create  great  concision  of  legal 
principle,  doubt  and  litigation ;  and  that  until  that  event 
happen,  a  painful  sense  of  insecurity  must  exist  in  the 
minds  of  those  who  hold  titles  dependent  on  the  legal 
validity  of  that  case;  while  if  reversed,  without  legislative 
provision  for  the   change,  consequences  of  nearly  equal 
magnitude  must  follow  \  and  that  therefore  it  is  desirable 
to  pasa  an  act  to  reverse  if  possible  past,  present  or  future, 
actual    or  possible  difficulties;  —  also  showing  why  we 
believe  it  quite  possible  to  frame  such  a  statute. 

If  tbe  dbcussion  has  gone  further,  and  cleared  the  doubt 
by  proring  the  case  clearly  erroneous,  the  fault](if  it  be  one) 
is  not  oiirs,  but  of  those  who  provoked  the  discussion;  and 
we  hardly  think  any  lawyer  or  practical  man  who  holds 
lands  on  such  a  title  will  have  all  his  doubts  removed,  and 
r&st  completely  satisfied  in  his  own  mind  that  all  is  as  per- 
fectly secure  without  any  such  statute  being  passed,  as  if 
the  question  were  set  at  rest  by  legislative  interference, 
merely  because  he  is  told  the  case  is  undoubtedly  contrary 


to  all  legal  principle,  and  incapable  of  being  defended  in 
any  other  manner  than  by  attempting  to  galvanize  into  life 
the  long  defunct  law  of  the  dark  ages,  not  only  resuscitating 
the  obsolete  doctrine,  '*  communue  ^rror  facii  jtt«,"  but 
even  perverting  it  from  its  original  use,  whyh  was  to  stifle 
judicial  qualms  of  conscience  as  to  deciding  contrary  to 
what  the  presiding  judges  believed  to  be  the  true  principles 
of  law,  by  an  uninterrupted  course  of  legal  decisions  of  the 
same,  or  a  superior,  or  exclusive,  or  at  least  equal  tribunal^ 
on  the  very  point,  extending  back  to  time  immemorial,  and 
forcing  the  unfortunate  maxim  to  do  duty  against  the 
judges  of  the  Court  of  Error  and  Appeal  by  estopping 
those  superior  court  judges  with  the  erroneous  decisions 
upon  a  point  recently  raised  upon  the  construction  of  what 
in  law  is  considered  a  modem  statute  of  the  inferior  courts, 
the  legality  or  error  of  which  very  decisions  of  such  inferior 
courts  would  be  then  directly  under  investigation,  and  for 
the  express  and  sole  purpose  of  rectifying  which,  whieU 
erroneous,  such  superior  court  was  created,  and  alone  has 
existence. 

Or  even  if  he  should  be  still  further  informed  that  ia 
the  process  of  reasoning  by  which,  apparently,  Aliguis  has 
at  length  brought  himself  to  agree  in  substance  with  us  on 
all  points,  except  as  to  the  validity  and  applicability  of  the 
maxim,  ^^communus  error  facii  jVm,"  to  the  present  dis- 
pute, he  has  convinced  himself  by  a  different  mode,  or  at 
least  by  dififerent  words  from  those  used  by  us — he  meaning 
by  '^a  general  charge ''  upon  the  lands  of  the  deceased 
debtor,  precisely  what  we  mean  in  saying  that,  supposing 
no  judgment  to  have  been  recorded  against  deceased  in  his 
lifetime,  ^*the  statute  does  not,  either  before,  or  at,  or  ailer 
the  death  of  the  owner,  chaise  the  debts  absolutely  oh  the 
lands,  so  as  to  affect  the  lands  before  placing  in  the  sheriff's 
hands  the  attachment  or  fi,  fa,  lands  for  execution,''  ''  or 
filing  a  creditor's  bill:" — in  other  words,  that  the  creditors 
have  no  lien,  but  a  mere  right  to  sue,  and  by  judgment  and 
execution  obtain  satisfaction  out  of  the  lands  before  as  well 
as  after  the  decease  of  such  debtor,  provided  always  such 
right  has  not  been  disappointed  (as  it  is  capable  of  being) 
by  such  lands  having  been,  even  after  such  debts  were  con- 
tracted, but  before  placing  such  writs  in  the  sheriff's  hands 
or  filing  such  bill,  sold  and  conveyed  by  stich  debtor  while 
alive,  or  his  real  representative  since  his  death.  We  waive 
all  comment  on  the  legal  nature  of  the  right  or  "  charge," 
when  considered  with  reference  to  the  undoubted  principle 
of  law,  that  all  persons  are  bound  to  notice  the  provbions 
of  a  public  statute,  and  the  manner  in  which  it  affects  per*- 
sons  and  property;  and  we  are  willing  to  forget  that  it  is  a 
contradiction  in  terms  (jite  Toml.  Law  Diet.  tit.  "  Charge  "). 
unless  you  deprive  the  words  of  their  meaning  by  defining 
it  to  be,  a  general,  contingent,  destructible  charge,  depen- 
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dent  and  determinable  upon  and  at  the  will  of  the  person 
charged* 

We  take  leave  of  the  subject  for  the  present,  in  the  hope 
and  belief  that  enough  has  been  said  on  both  sides  to«atisfy 
all  persons  that  there  is  great  need  of  some  legiBlative 
interference,  and  that  too  as  earlj  as  possible. 

NoiE. — Hamilton  y.  Beardmorey  7  Chancery  Rep.  tJ.  C.  286. 
Plaintiffs  sued  at  law  the  admmistratrix  with  the  will  annexed  of 
the  deoeaeed  debtor,  reoorered  jadgment  againet  her  for  the  debt 
of  the  deceased,  registered  the  jadgment  against  the  lands  of  the 
deceased,  issued  fi,  fa,  lands  on  it,  and  the  execution  by  sale  of 
land  being  obstructed  at  law,  the  plaintiff  filed  a  bill  praying  aid 
of  eqnity,  on  account  of  the  legal  difficulty,  by  decreeing  a  sale  of 
those  lands  to  satisfy  such  jadgment  ffeld,  per  Cur.,  the  judg- 
ment was  worthless  and  created  no  lien ;  that  a  creditor  "  eanno 
by  obtaining  and  registeriag  a  judgment  against  the  executor  6r 
administrator  acquire  a  lien  on  the  real  estate  of  the  debtor ;"  and 
our  own  Statute,  18  Vic.  ch.  127,  s.  1,  enacts  that  "ao  judgment 
of  any  Court  of  Record  In  Upper  Canada  **  shall  create  a  lien  or 
charge  upon  any  lands,  Ac,  or  interests  in  lands,  &c.,  until  regis- 
tered, &0." 


A  LEGAL  ABUSE.  — A  SUGGESTED  REMEDY. 

The  Toronto  Leader,  of  the  Slst  October  last^  contains 
an  article  intitled  ''An  abuse  and  a  contrast.''  As  it 
appeared  on  the  last  day  of  the  month^  we  could  not  notice 
it  in  our  last  number. 

In  the  article  before  us,  attention  is  drawn  to  "  an  abuse^ 
for  which  a  speedy  remedy  is  demanded." 

'*  In  a  great  number  of  oases,''  says  the  Lettder,  "  there  is 
reason  to  belie  re  that  the  salaries  of  the  Diyision  Court  Clerks 
are  nearly  douMe  those  of  the  Judges  under  whom  they  serve, 
and  to  whom  they  ewe  their  appointments.  The  emoluments 
of  the  Division  Court  Clerk  in  the  County  of  York,  cannot  be 
much  less  than  the  united  salaries  of  the  two  Chief  Justices. 
For  all  we  know,  the  oceupant  may  disduur^e  his  duties  in  a 
satisfactory  manner,  for  it  happens  that  it  is  an  office  which 
does  not  require  intellect  or  learning — ^a  mere  clerkship,  which, 
as  things  go,  would  be  well  paid  at  $1200  a  year.  Any  mem- 
ber of  the  le^al  profession  in  Toronto  will  point  out  to  you  a 
common  bailiff,  who,  in  precisely  half  the  time  that  Chief 
Justice  Robinson  has  been  on  tne  bench,  has  accumulated 
from  his  emoluments  property  worth  $6000  a  year.  *  *  * 
It  may  possibly  be  urged  that  the  cases  to  which  we  refer  are 
few  and  far  between,  and  that  the  tariff  of  fees  payable  to  the 
lower  classes  of  officials  connected  with  the  administration  of 
justice,  is  not,  as  a  general  thing,  too  high.  If  we  accept  the 
argument  on  this  ground,  it  does  not  get  rid  of  the  special 
diffioolties.  There  still  remain  special  abuses  to  be  corrected. 
A  tariff  which  could  afford  no  more  than  a  fair  compensation 
when  the  community  is  small,  becomes,  with  the  increase  of 
population  and  judicial  business,  extortionate  in  its  propor- 
tions. Thus  it  18  that  progress  creates  a  necessity  for  the 
revision  of  laws ;  and  most  assuredly  that  necessity  has  arisen 
in  the  oases  to  which  we  have  referred." 


reference  to  a  few  cases,  we  admit } — ^indeed  the  assertion 
has  special  weight  in  reference  to  the  Clerk  of  the  Court  in 
Toronto — and  we  quite  agree  with  our  cotemporary  that 
h  is  unnecessary  to  dwell  on  the  injustice  of  such  an 
anomaly — that  it  is  apparent  on  the  surface  of  the  facts. 
We  must  also  admit  that  the  fact  of  the  Division  Court 
officers  generally  not  being  overpaid,  ^'  does  not  get  rid  of 
the  special  difficulties" — that  'Uhere  still  remain  special 
abuses  to  be  corrected."  Jhough  fully  alive  to  the  fact 
that  a  Division  Court  clerk  requires  more  than  an  aversge 
amount  of  ability,  and  thorough  business  habits,  in  order 
to  the  proper  discharge  of  the  duties  of  his  very  important 
office,  yet  we  do  think  that  it  is  a  discredit  to  our  judicial 
system  that  ministerial  officers  should  in  any  instance 
receive  a  larger  return  for  their  services  than  the  Judges 
under  whom  they  act. 

We  are  vexy  far  from  thinking  with  the  Leader  that  a 
Division  Court  clerk  requires  neither  intellect  nor  learning, 
although  certain  it  is  that  a  clerk  in  such  a  place  as  the 
city  of  Toronto,  with  his  hundreds  of  suits  every  month, 
stands  less  in  need  of  these  requirements  than  a  olerk  in 
the  back  woods,  with  hb  six  or  eight  hundred  suits  in  the 
year.  Moreover,  we  have  a  very  general  knowledge  of  the 
Divbion  Court  Clerks  in  Upper  Canada,  numbering  oyer 
250,  and  are  bold  to  say  that,  taken  as  a  class,  a  mcHre 
Intelligent,  more  respecti^le,  better  educated  body  of  mea 
will  not  be  found  in  any  department  of  the  public  service. 
Nine-tenths  at  least  of  the  Division  Court  clerks  are  m&a  of 
high  standing  in  their  oounties,  and  have  ooeu]Hed  positions 
of  tru9t  by  the  suffrages  of  the  people,  having  served  as 
wardens  of  counties,  reeves,  or  councillors  of  manicipalitiea. 

In  cities  and  large  towns  the  Dirision  Court  clerks  hawe 
more  business  than  clerks  in  rural  divisions,  bat  the  latter 
require  even  more  than  the  former  an  intimate  aoquaintanoe 
with  the  system  under  which  they  act,  and  a  knowledge  of 
business  generally. 

In  England  the  clerks  of  similar  courts  must  bo  attorneys ; 
in  Upper  Canada  the  law  provides,  perhaps  wisely,  that  no 
practising  barrister  or  solicitor  shall  be  clerk. 

In  cities,  claims  are  brought  in  generally  by  business 
men,  by  attorneys,  or  by  persons  who  make  "  collection  *' 
in  the  Division  Courts  their  business.  They  know  the  form 
in  which  accounts  and  claims  are  to  be  shaped — ^the  time 
when  they  are  to  be  brought  in — need  no  information  from 
the  clerk  on  any  point,  and  the  clerk  has  comparatively 
little  trouble  with  them.  In  rural  divisions  such  is  not  the 
case.  The  great  bulk  of  persons  resorting  to  the  courts 
require  the  assistance  of  the  clerk  in  putting  their  claims 
into  proper  shape  for  suit,  and  information  from  him  as  to 
time,  mode  of  bringing  on  a  case,  preparing  for  defence. 


With  some  opportunities  for  forming  a  judgment,  we 
must  dispute  the  allegation  that  ^Mn  a  great  number  of 
eases  the  emoluments  of  the  Division  Court  Clerks 
exceed  the  salaries  of  the  County  Judges.^'     It  is  true  in  j  &c.  &c.    In  such  divisions  the  olerk  virtually  acts  as  the 
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attorney  for  betb  parties,  in  the  preparation  of  documents 
and  notices,  suing  out  process,  and  in  dcnng  other  like 
ministerial  acts,  which,  in  this  country  at  least,  must  fojr  a 
bng  time  devolye  on  clerks  iu  courts  wherein  lawyers  are 
not  recognised,  or,  in  other  words,  wherein  fees  are  not 
taxable  for  their  services. 

We  do  not  mean  that  dorks  are  called  upon  to  act  or 
advise  in  respect  to  the  merits  of  a  case,  but  merely  that 
they  assist  both  parties  in  bringing  the  subject  matter 
involved  in  the  case  into  a  complete  and  intelligible  form 
for  the  judge's  adjudication.  Thus  all  clerks  are  receivers 
of  suitors'  monies,  in  some  instances  to  an  enormous 
amount  yearly,  and  the  office  itself  is  one  of  great  trust 
and  responsibility  in  other  respects.  Good  character  and 
respectable  sianding  are  amongst  the  indispensable  qualifi- 
cations for  the  office.  In  this  office,  more  than  most  others, 
there  is  much  to  be  learned  by  experience ;  aad  unless  the 
incumbent  profits  by  his  experience,  so  &r  as  to  enable  him 
better  to  serve  the  public  every  year  he  holds  office,  he 
ought  not  to  be  continued  as  clerk. 

Our  experience  has  enabled  us  to  know  that  the  body  of 
Division  Court  officers  gladly  avail  themselves  of  every 
opportunity  of  adding  to  their  knowledge ;  and  by  means 
of  this  journal,  clerks  of  large  experience  have  given  the 
benefit  of  it  to  their  fellow-clerks  and  others,  and  by  inter- 
communication of  this  kind  have  largely  contributed  to 
promote  uniformity  of  procedure,  and  to  render  more 
perfect  the  detuled  machinery  of  the  oourts. 

Our  readers  will  have  noticed  from  time  to  time  very 
many  communications  in  this  journal,  from  educated  nnd 
intelligeot  clerks  of  courts,  but,  so  far  as  we  remember,  in 
no  single  inslance  from  a  clerk  of  any  of  the  fnammolh 
eourts.  It  would  appear  from  this  that  they  do  not  appre- 
ciate the  means  of  improvement  as  much,  or  take  the  same 
interest  in  improving  themselves,  as  their  country  brethren. 
We  speak  of  improvement,  for  we  hold  that  a  clerk  who 
does  not  go  on  improving  will  necessarily  fall  behind  his 
fellows,  to  the  public  injury;  and  we  much  fear  that  some 
of  the  overpaid  clerks  answer  but  too  well  to  the  Leader^s 
designation  of  ^^  regular-built  money  grubs,''  indifferent  to 
everything  but  the  gains  of  office. 

Division  Court  clerks  are  not  supplied  with  books,  forms 
or  stationery;  these  must  be  procured  at  their  own  cost 
In  eourts  having  say  under  eight  hundred  oases  in  the 
year,  the  fees  do  not  fairly  and  fully  compensate  for  the 
hfcbour,  responsibility  and  outlay.  With  that  or  even  a  less 
number  of  suits  yearly,  the  clerk  must  give  constant  daily 
attention  to  the  office,  and  can  with  comparatively  little 
additional  labour  or  expense,  work  the  business  of  an  office 
having  two  thousand  suits  yearjy.  The  same  preparation 
must  be  made  for  conducting  the  office  with  its  eight  thou- 


sand cases,  as  the  office  with  its  two  thousand  oases.  The 
clerk  must  in  both  cases  be  at  hb  post  at  the  proper  times, 
and  the  difference  in  outlay  for  forms  and  books  is  not  con- 
siderable— ^not  exceeding  on  the  average^one-eighdi  of  the 
fees  payable  in  eaeh  case. 

Now,  two  thousand  cases  will  give  a  return  of  between 
four  and  five  hundred  pounds  per  annum,  and,  if  the  ques- 
tion be  reviewed  on  its  merits,  we  think  that  is  by  no  means 
too  much  for  the  duties,  responsibilities  and  outlays.  True, 
it  would  not  be  in  proportion  to  the  salaries  of  the  County 
Judges;  but  if  these  (^cials  are  underpaid,  which  we 
think  they  are  in  many  oases,  their  salaries  should  be 
increased.  If  Judges  are  underpaid,  it  is  no  ailment  for 
the  underpayment  of  clezks.  But  the  truth  is,  that  while 
in  the  great  majority  of  cases  derks  are  not  properly  remu- 
nerated, in  some  few  cases  they  receive  an  enormous 
income. 

Admitting,  then,  a  special  abuse,  and  trusting  with  the 
Leader  that  it  will  be  reformed  next  session,  let  us  consider 
the  remedy  suited  to  the  evil.  Our  ootemporaiy  si^ 
all  that  is  necessary  '^is  to  fund  the  fees,  and  pay  by 
salary  wherever  the  former  exceeds  an  amount  that  will 
fidrly  and  amply  compensate  fbr  the  services  required," 
but  does  not  discuss  the  manner  in  which  this  is  to  be 
done,  and  doubtless  details  of  the  kind  more  properly  fall 
within  the  scope  of  publications  speciiiilly  devoted  to  the 
law  and  its  administration. 

Hie  fee  system,  as  apptied  to  services  by  clerks  oi  eourts, 
is  not  without  strong  objections ;  and  the  plan  of  payment 
by  salary  instead  of  lees  is  certainly  sounder  in  principle, 
for  the  general  i^nds  of  the  country  ought  to  bear  all  the 
expenses  of  the  estaUishment  at  courts  of  jusliee^  Then, 
why  should  a  person  seeking  his  rights  be  charged  in  his 
individual  capacity,  when  all  the  requisite  legal  machineiy 
is  in  existence,  and  his  claim  creates  no  fresh  public 
expense?  This  view  may  admit  of  some  qualifications, 
and  with  reference  to  political  considerations,  we  do  not 
look  for  any  present  sweeping  alterations  from  the  fee 
system  to  that  of  paying  by  sakry. 

The  fees  at  present  payable  are  small  enough — ^much  less 
than  in  England  or  the  United  States — not  exceeding  an 
average  of  $6  for  clerk,  fee  fund,  and  bailiff  service  charge 
on  a  judgment  for  $100,  and  for  less  sums  in  proportion. 

Suppose  we  assume  sixteen  hundred  dollars  as  a  maxi- 
mum yearly  remuneration  to  clerks  for  their  services  and 
disbursements,  all  the  fees  received  by  them  above  that 
amount  to  be  accounted  for  to  the  fee  fund.  Now,  clerks 
might  work  diligently  enough  in  the  collection  of  fees  till 
the  amount  of  their  salaries  was  realized,  but  with  such  a 
provision  would  they  not  be  indifferent  about  receiving 
suits  or  accommodating  the  public  1    Would  thej  be  as 
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diligent  as  tbej  now  are  in  issuing  summonses,  wanting  the 
inoentive  in  the  shape  of  fees  ?  If  thej  did  iesue  sum- 
monses, &o.,  sufficient  to  make  a  fund  far  beyond  their 
salaries,  the  necessary  printed  forms  should  be  supplied  to 
them,  and  some  allowance  made  towards  eourt  books.  All 
this  would  involve  a  complication  in  the  clerk's  accounts, 
and  a  difficulty  in  securing  proper  audit;  and  on  the  whole 
we  think  this  plan  would  be  attended  with  serious  difficul- 
ties in  the  audit  of  accounts,  and  in  the  end  would  not  be 
found  very  advantageous  for  the  fee  fund. 

Another  plan  is  this :  Clerks  to  take  the  whole  fees  for 
the  first  thousand  cases,  two-thirds  of  the  fees  up  to  the 
second  thousand,  one-half  the  fees  up  to  the  third  thousand, 
and  one-third  of  the  fees  on  all  suits  over  three  thousand, 
for  each  year.  This  we  think  would  secure  a  fair  remu- 
neration to  clerks,  and  a  handsome  return  to  the  fee  fund, 
and  would  present  fewer  difficulties  in  the  way  of  audit, 
and  would  be  freed  of  most  of  the  complications  which 
attend  the  other  plan. 

The  same  principle  might  be  applied  to  bailiffii;  for  in 
the  divisioos  in  which  it  would  be  brought  to  bear,  there 
would  be  no  mileage. 

There  will  be  sufficient  time  before  the  meeting  of  Par- 
liament to  enable  those  interested  in  the  good  working  of 
our  Division  Courts,  to  give  their  views  as  to  the  best  and 
fairest  mode  of  canying  out  this  necessary  reform.  We 
are  by  no  means  wedded  to  the  plan  we  suggest ;  but  as 
some  action  will  be  taken,  a  proper  discussion  of  the  subject 
in  the  meantime  cannot  fail  to  be  of  use. 

The  public  are  indebted  to  the  Leader  for  bringing  the 
subject  so  prominently  forward.  Efforts  of  thelay  press  in 
ikvor  of  sound  and  safe  reforms  in  the  administration  of 
justice,  are  few  and  far  between ;  and  we  hail  with  great 
satisfaction  the  article  referred  to  (not  the  fint  of  the  kind) 
as  an  able,  valuable  and  judicious  contribution  in  further- 
ance of  the  public  good. 


THE  9l8T  CLAUSE. 

Elsewhere  in  this  number,  will  be  found  a  tabular  state- 
ment showing  the  actual  working  of  the  Judgment  Sum- 
mons clauses,  in  the  Division  Court  of  Simcoe,  (before 
Judge  Gowan,)  for  the  eighteen  months  ending  with  the 
last  half  year. 

From  the  resolutions  accompanying  the  statement,  we 
see  that  the  Clerks  in  this  County,  as  in  other  Counties  we 
have  heard  from,  think  that  the  Olst  clause  works  well 
and  advantageously.  The  Division  Court  Clerks,  generally, 
and  we  speak  on  actual  knowledge,  are  men  of  great  in- 
telligence, and  their  statements  are  entitled  to  all  respect ; 
for  in  addition  to  capabilities  for  observftig,  they  have  the 


best  opportunities  for  forming  an  opinion  as  to  the  practical 
effect  of  the  provisions  of  law  affecting  their  Courts. 

They  are  generally,  too,  men  of  experience  and  good 
business  talents,  and  veiy  many  of  them^have  served  the 
public  in  other  offices.  For  example,  let  us  take  the  Clerks 
sending  the  statements  of  which  we  speak,  one  of  them  is 
now  theWarden  of  the  County — another  is  an  Ex- Warden — 
twcmore,  we  believe,  are  or  were  Township  Reeves-— one  has 
held  the  office  of  Deputy  Clerk  of  the  Peace,  for  many  years, 
and  with  two  exceptions,  all  are  in  the  Commission  of  the 
Peace. 

Nor  is  the  County  of  Simcoe  singular  in  this  respect,  as 
an  examination  of  the  list  of  officers  in  Upper  Canada  will 
show,  and  our  readers  may  remember,  as  Warden  of  the 
Counties  of  York  and  Peel,  a  gentleman  who  now  holds  the 
post  of  Division  Court  Clerk— *one  of  the  ablest  and  most 
constant  of  our  correspondents. 

We  have,  on  previous  occasions,  expressed  ourselves  as 
opposed  to  the  repeal  of  the  power  of  commitment  under 
the  91st  clause,  believing  then,  as  we  do  now,  that  if  dis- 
cretely and  intelligently  administered,  it  operates  most 
beneficially  for  creditors,  and  that  without  harshness  or  in- 
justice to  debtors. 

But  from  the  statement  before  us,  and  other  statements 
previously  published,  we  are  left  to  speculate  as  to  the 
actual  working.  We  have  facts  and  figures  which  dissolve 
completely,  the  fiinoy  sketches  of  certain  sentimental  writers^ 
who  picture  in  such  glaring  colours,  the  horrible  effect  of 
this  dreadful  91st  clause. 

Looking  into  this  statement  from  the  County  of  Simeoe, 
we  find,  that  in  the  eighteen  months  it  embraces,  10,061 
oases  were  entered  for  suit — the  total  amount  claimed  in 
these  cases,  being  f  297,804  52o.,  (an  average  of  ^0  to 
each  case.)  During  the  same  time,  602  Judgment  Sum- 
monses were  issued,  the  amount  of  claims  involved,  being 
on  the  whole  $20,349,  (an  average  of  nearly  934  in  each 
case.)  On  these  602  «91st  clause  Summonses,"  97,735  82 
were  realized,  equal  to  38  per  cent. 

Now  in  these  602  cases,  execution  must  have  been  sued 
out,  and  returned  ^'  no  goods."  There  was  no  property  to 
reach — it  was,  in  very  many  cases,  concealed,  held  in  trust, 
or  covered  by  fradulent  bills  of  sale,  or  the  defendant  had 
means  of  paying  which  the  writ  of  execution  could  not 
reach.  The  creditors  of  these  parties  would  be  obliged  to 
write  their  claims  down  as  "  bad  debts,"  but  for  the  aid  of 
the  Olst  clause.  Under  it,  however,  they  realised  38  per 
cent.,  nor  is  it  improbable  that  a  considerable  portion  of  the 
claims,  over  and  above  the  38  per  cent ,  may  have  been 
realized  by  plaintiffs,  without  the  fact  coming  officially  be- 
fore the  Clerks. 

Then  wo  may  venture  to  say,  that  many  claims  were 
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settled,  after  ezecutioD  beiog  returned  <^  qo  goods/'  without 
serviDg  out  Judgmeat  SummoDsea,  through  a  wholesome 
fear  on  th^  part  of  defeudauts,  of  being  hrough  up  under  it. 
Why  f  because  (to  use  the  language  of  Judge  Gowan,  in 
his  published  exposition  of  the  law^)  <'  the  powers  given 
are  for  the  discovery  of  properiif  withheld  or  concealed  j 
the  enforcement  of  such  satig/acti<m  ixa  the  debtor  may  be 
able  to  make,  and  for  the  punishment  of  fraud." 

Is  it  not  a  fact,  patent  to  every  one  acquainted  with  the 
Courts,  that  a  legiun  of  ^*  genteel  swindlers,"  so  soon  as 
the  law  came  into  force,  began  to  feel  qualms  of  conscience 
respecting  ^Mittle  accounts"  due  their  Tailors,  Hatters, 
Bootm&lers,  &c.,  &c.,  and  by  timely  payment,  saved  their 
creditors,  from  the  fashionable  ^^  out  fitter"  downwards, 
"  the  painful  necessity  of  a  resort  to  the  91  st"  And  that 
swindlers  of  every  grade,  suddenly  thereafter,  found  it  just 
possible  by  reducing  their  expensive  pleasures,  to  save 
something  for  their  creditors.  And  ingenious  fabricators 
of  fictitious  bills  of  sale,  found  it  very  inconvenient  when 
called  upon  to  explain  how  it  was  that  they  were  surrounded 
with  this  world's  goods,  while  the  Bailiff  of  the  Courts  de- 
clared they  had  '<  no  goods  whereon  to  levy." 

But  the  great  cry  against  the  Judgment  Summons  clauses, 
was  the  number  of  commitments  under  it,  and  the  long 
periods  of  imprisonmen.t.  Now  what  do  we  find  in  the 
statement  before  us  ?  142  warrants  issued  on  all  grounds, 
(default  in  appearance — not  applying  means — ^fraud,  &c.,) 
or  one  warrant  to  every  71  oases  I  Then  as  to  the  actual 
commitments,  only  11  persons  found  their  way  within  the 
walls  of  the  gaol— or  one  actual  commitment  to  every  909 
cases  !  1 1  Now  how  comes  it  that  only  11  out  of  142,  were 
actually  committed.  The  plain  inference  is,  that  131  of 
these  defendants,  found  means  of  payment  at  the  last  mo- 
ment, rather  than  go  to  gaol. 

Well,  for  how  long  were  these  11  actually  confined  ?  for 
76  days  in  all,  the  longest  term  of  any  of  them  being  20 
dayn — the  greatest  number  under  10  days. 

Surely  here  is  no  evidence  of  harsh  dealing  by  creditors, 
or  suffering  by  debtors.  The  Toronto  Leader  took  a  fair 
view  of  the  question  when  it  was  before  the  Legislature^ 
and  did  not  join  in  the  onslaught  upon  the  valuable  pro- 
vision referred  to.  The  editor  of  that  journal,  will  see  in 
the  facts  set  down,  strong  evidence  that  his  course  was  the 
wise  one ;  and  the  trading  community  are  greatly  indebted 
to  it,  for  giving  the  weight  of  its  influence  against  hasty 
legislatioi). 

We  have  been  informed,  that  at  the  next  session,  another 
effort  will  be  m^dc  for  the  repeal  of  the  91st  clause.  Last 
session  it  was  modified,  perhaps  improved,  but  we  reiterate, 
that  with  careful  and  judicious  exercise  of  the  jurisdiction, 
the  provision  needed  no  alteration — that  if  injustice  was 


wrought  under  it,  the  fault  lay  not  in  the  law,  but  the  way 
in  which  it  was  administered.  We  look  upon  it  as  the 
backbone  of  the  small  debt  Court  system,  and  the  only 
effective  means  of  reaching  unprincipled  debtors  owing  debts 
under  $100 ;  and  we  hope,  for  the  sake  of  creditors,  that 
evidence  such  as  the  above,  will  have  its  due  weight 

The  same  effort  is  being  made  in  England,  as  in  this 
country,  to  do  away  with  a  similar  clause. 

Our  former  articles  on  the  subject,  were  republished  by 
the  Law  2Vmes,  as  <<  a  valuable  contribution  to  the  con* 
troversy  "  going  on,  and  it  adds,  in  no  small  degree,  to  the 
strength  of  our  position,  to  find  that  the  views  we  advocate, 
are  also  those  of  one  of  the  first  legal  periodicals  in  Great 
Britain. 


EXECUTIONS  FROM  THE  DIVISION  COURTS, 
In  the  November  number,  (page  250)  we  answered  a 
question  put  by  Mr.  Jones,  as  to  the  priority  of  executions. 

Our  attention  has  been  directed  to  a  recent  communication 
in  the  Leader,  questioning  ^ur  views.  As  we  do  not  pre^ 
tend  to  be  infallible,  any  more  than  others  of  the  legal  frater* 
nity,  and  are  very  far  from  being  ^'  more  in  love  with  ouv 
own  opinions  than  with  truth,"  ^e  would  have  been  happy 
to  have  given  a  place  in  our  columns  to  the  communication 
in  question,  which,  for  aught  we  know,  may  have  been 
written  by  the  pud  l^al  adviser  of  some  of  the  parties 
concerned. 

Lawyers  differ  frequently,  and  Judges  occasionally,  and  it 
would  not  be  a  matter  of  surprise,  if  amongst  the  number- 
less questions  appearing  in  the  Law  Journal f  there  were 
some,  the  correctness  of  the  answers  to  which  were  ques- 
tioned. 

The  Law  Journal  has  been  in  existence  ^re  years, 
and  we  do  not  remember  more  than  two  or  three  instances, 
in  which  our  views  were  objected  to.  Yet  we  would  veiy 
gladly  induce  discussion  on  important  topics,  with  well  in- 
formed parties  actuated  by  a  like  motive  with  ourselves,  viz., 
to  inform  and  assist  officers  of  the  Courts.  We  are  willing 
to  assume  that  such  was  the  motive  of  the  Leader^ s  corres- 
pondent, although  his  method  of  showing  it  was  not  the 
usual  one  in  such  cases. 

The  really  important  ground  we  took,  is  found  in  thp 
first  paragraph  of  our  answer,  that  we  know  of  no  decision 
that  executions  from  the  Division  Courts,  do  pot  take  prir 
ority  from  the  time  of  delivery  to  to  the  Bailiff,  but  oxily 
from  the  time  of  actual  l^vy ;  adding,  that  in  absence  of 
any  such  dscision,  '^  we  are  inclined  to  doubt  if  spch  is  the 
law." 

Our  opinion  remains  unchanged,  and  we  haye  ye(  to  l^^i^^ 
that  the  point  has  b^en  decided. 
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The  writer  in  the  ^<  Leader ^^  refers  to  the  laogoage  of 
the  Ohief  Justice  in  Ctdloden  v.  McDowtUy  17  U.  G.  Q. 
B.y  359,  and  couples  the  remark  hy  the  Chief  Justice, 
'<  it  is  not  to  he  assumed  that  an  execution  from  an  Inferior 
Court,  binds  from  the  time  of  deliveiy  to  the  Bailiff/'  with 
a  statement  of  his  own,  ^<  and  the  appeal  was  allowed,  and 
the  judgment  of  the  Court  below  rcTcrsed/' 

Now  the  judgment  of  the  Court  below  was  reversed,  be- 
cause founded  on  a  misconception  of  the  facts.  The  learned 
Judge  below  ''  assumed  that  it  had  been  proved  that  the 
execution  from  the  Division  Court  came  to  the  Bailiff  be- 
fore the  assignment  had  been  made,  under  which  the 
plaintiff  claims/'  Whereas  the  evidence  was,  that  although 
a  writ  had  issued  in  January,  he  did  not  receive  the  execu- 
tion until  the  2nd  of  March,  just  one  month  after  the 
assignment  under  which  the  plaintiff  claimed,  which  assign- 
ment was  made  on  the  2nd  of  February. 

Take  the  language  of  the  Chief  Justice  without  omission. 
He  says,  <'  the  writ,  indeed,  was  issued  in  January,  but 
that  did  not  signify.  It  could  not  bind  the  property  he- 
fore  it  came  into  the  Bailiff^ n  hands.  If,  indeed,  it  oould 
before  an  actual  seixnre  was  made,  for  it  is  not  to  be 
assumed  that  an  execution  from  an  Inferior  Court,  binds 
from  the  time  of  its  delivery  to  the  Bailiff." 

The  reporter's  head  note,  goes  quite  as  far  as  the  case 
warrants.  It  is,  <^  Executions  from  a  Division  Court,  do  not 
bind  the  property  before  they  are  placed  in  the  Bailiff  *t 
hands  ;  quaere  whether  before  actual  seizure.''  The  qwere 
seems  scarcely  to  be  warranted  by  the  incidental  remark, 
"  for  it  is  not  to  be  assumed,  &o."  That  point  was  neither 
argued  nor  decided.  But  then,  the  recent  Statute,  20  Vic. 
ch.  57,  sec.  24,  contains  a  provision  which  apparently 
settles  the  point.     It  enacts  as  follows  : 

Where  a  writ  against  the  goods  of  a  party  has  issued  from 
either  of  the  said  Coarts,  or  from  any  County  Court,  and  n 
warrant  of  execution  against  the  goods  of  the  some  party  has 
issued  from  a  Division  Court,  the  right  to  the  goods  seized 
shall  be  determined  by  the  priority  of  the  time  of  the  delivery 
of  the  writ  to  the  sheriff  to  be  executed,  or  of  the  warrant  to 
the  bailiff  of  the  said  Division  Court  to  be  executed ;  and  the 
sheriff,  on  demand,  shall,  by  writing,  signed  by  him  or  his 
deputy,  or  any  clerk  in  his  office,  inform  the  bailiff  of  the 

Sreoise  time  of  such  deliTe^y  of  tlie  writ ;  and  the  bailiff,  on 
emand,  shall  show  his  warrant  to  any  sheriff's  officer ;  and 
such  writing,  purporting  to  be  so  signed,  and  the  endorsement 
on  the  warrant  fihowin^  the  precise  time  of  the  delivery  of  the 
same  to  such  bailiff,  shall  respectively  be  sufficient  justification 
to  any  bailiff  or  sheriff  acting  thereon. 

The  substance  of  the  provision  is,  that  priority  of  time 
is  to  govern  precedence  in  all  cases ;  and  it  assumes,  and 
impliedly  requires,  that  the  precise  time  of  the  delivcTy  of 
the  warrant  to  the  Division  Court  bailiff  is  to  be  endorsed 
on  the  warrant. 

The  other  point  is  not  so  important.  The  question  of 
abandonment  is  a  matter  of  evidence.     What  is  commonly 


called  by  officers  a  receipting  bond,  is  in  the  nature  of  a 
receipt  for  the  goods  seised,  as  having  been  delivered  ov^r 
to  certain  named  parties,  and  to  be  returned  for  sale  at  a 
day  named — ^making,  in  faet,  these  parties  bailees  of  the 
goods  for  safe-keeping  till  the  time  for  sale ;  at  least  such 
is  the  tenor  of  the  instruments  called  ^'receipting  bonds" 
which  we  have  seen.  Our  opinion  was,  <<  the  fact  of  the 
bailiff  who  first  seiEed  not  having  removed  the  goods  or 
put  a  keeper  in  possession,  cannot  be  construed  into  an 
abandonment  of  the  seieure." 

In  the  case  put,  both  of  the  Division  Court  executions 
were  in  force  at  the  time  of  the  last  seisure,  and  there  was 
a  bailment  of  the  goods,  as  we  understood  the  facts.  In 
the  case  of  Ca&Oe  v.  Ruttan  (4  U.  C.  C.  P.  252),  the 
sheriff  allowed  the  debtor  not  only  to  remun  in  possessioa, 
but  to  carry  on  his  bnsinets  (that  of  a  dm^st),  as  before 
seiisure.  It  was  after  the  relnm  day  of  the  first  icrii  had 
expired^  that  the  second  execution  came  to  the  sheriff; 
and  under  these  circumstances  it  was  that  the  second  writ 
was  held  to  take  precedence  of  the  fir^it.  In  several  other 
particulars  this  case  differs  from  the  one  put  by  Mr.  Jones. 

But  after  all,  the  main  question  is,  whether  Division 
Court  executions  take  priority  from  the  time  of  delivery  or 
the  time  of  actual  levy.  The  point  is  one  of  general 
importance,  and  we  should  like  to  see  the  question  raised 
before  the  courts.  Until  decided  to  the  contrary,  we  must 
retain  the  opinion  we  expressed. 


THE  UPPER  CANADA  LAW  REPORTS. 

The  subscription  price  to  the  Queen's  Bench,  Common 
Pleas,  and  Chancery  Reports  of  Upper  Canada,  has  hitherto 
been  a  cause  of  much  complaint.  The  sum  of  twenty-eight 
dollars  per  annum  for  thiee  volumes  of  law  reports,  was 
more  than  some  could  afford,  and  more  than  mnny  would 
pay. 

The  cost  of  purchasing  the  back  numbers  of  these 
reports  (about  £70)  is  really  luore  than  any  beginner  can 
afford  to  expend.  This,  followed  by  an  annual  tribute  of 
twenty-eight  dollars,  deterred,  we  have  no  doubt,  many 
from  availing  themselves  of  the  decisions  of  the  courts  in 
which  they  practise,  and  without  a  knowledge  of  which 
decisions  there  can  be  no  certainty  in  the  practice  of  the 
profession. 

The  high  price  is  now  to  be  abated,  but  the  abatement  is 
only  an  experiment.  The  three  volumes,  instead  of  ?28 
per  annum,  will  now  be  $15  only.  The  wider  the  circula- 
tion,  the  less  will  be  the  price;  and  it  is  hoped  that  the  less 
the  price,  the  wider  will  be  the  circulation  :  the  rule  should 
work  both  ways.  The  sum  of  $6  per  annum  for  the  reports 
of  each  court,  is  a  tax  of  which  none  can  complain  as  exor- 
bitant.   Those  who  have  heretofore  held  back,  either  from 
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vaDt  of  means  or  other  similar  caasoy  will  oow  be  left 
without  excuse.  All  such,  therefore,  should  without  delay 
subscribe,  and  so  secure  the  permanency  of  the  present 
reduction  in  price. 

In  the  profession  of  the  law  in  Upper  Canada,  there  are 
at  least  five  hundred  persons  who  might  and  ought  to 
become  subscribers;  and  yet,  up  to  this  time,  not  much 
more  than  one-third  of  this  number  availed  themselves  of 
the  Keports.  We  believe  that  au  increase  of  one  hundred 
subscribers  will  enable  the  reporters  to  do  what  they  are 
willing  to  do  if  properly  supported. 

The  high  price  of  law  and  medical  works  in  all  countries 
is  not  so  much  owing  to  their  intrinsic  value  as  to  their  limited 
circulation — circulation  among  a  class.  So  the  more  limited 
the  class,  the  greater  the  price.  For  this  reason,  law  books 
are  more  expensive  when  published  in  Upper  Canada  than 
either  in  England  or  the  adjoining  republic.  The  cost  of 
composition,  that  is  of  printing  a  book,  is  the  same  whetUbr 
tlie  edition  is  two  hundred  or  two  thousand ;  but  each  copy 
sold  beyond  the  two  hundred,  increases  the  profit  of  the 
undertaking,  and  so  compensates  author  and  publisher  for 
their  trouble  and  outlay.  This  is  known  to  all  who  know 
anything  whatever  of  the  publication  of  books. 

The  legal  profession  of  Upper  Canada  now  have  it  in 
their  power  to  secure  the  reports  of  their  courts  at  little 
more  cost  than  is  paid  for  similar  publications  in  the 
United  States,  and  no  more  than  is  paid  in  England.     If 
the  members  of  the  profession  exert  themselves,  and  show 
a  proper  appreciation  of  the  reduction  in  price  by  a  corres- 
ponding increase  of  the  number  of  subscribers,  the  reduc- 
tion will  be  permanent — otherwise,  not.     The  remedy  is 
now  in  the  hands  of  the  profession  themselves,  and  if  they 
fail  to  apply  it  they  will  have  none  but  themselves  to  blame. 
One  man  in  each  town  or  village  with  little  trouble  may 
obtain  several  subscribers,  and  (if  genemlly  done)  so  make 
sure  of  the  gccouiplishment  of  what  all  desire — the  publica- 
tion of  our  law  reports  at  a  price  within  the  reach  of  all 
who  require  them,  and^at  a  price  so  moderate  tha^  none 
can  object. 

We  should  like  to  see  the  price  of  the  Practice  Court 
reports  reduced  in  the  same  manner  and  upon  the  same 
tenuH  as  the  Queen's  Bench,  Common  Pleas  and  Chancery 
reports. 

M  M^^i^M^  ■III     ■  —■■■■■      ^  P       ■       I    ■ 

A  ••JDDQESmP"  IN  UPPER  CANADA. 
The  Leader,  in  the  following  words,  gives  a  graphic  but 
by  no  means  exaggerated  view  of  the  prospect  before  those 
who  obtain  a  seat  on  the  judicial  bench: 

'*  He  would  find  enough,  and  no  more  than  enough,  to  live 
upon  in  the  position  which  he  would  be  required  to  sustain  in 
society  ;  a  life  of  severe  mental  labour,  demanding  great 
physical  endnranco,  and  chaining  hio)  to  the  judicial  bench 


in  crowded,  ill-ventilated  court-houses  for  a  given  number  of 
hours  in  the  day,  wiih  sometimes  an  encroachment  upon  the 
night;  high  social  position,  purchased  at  the  high  price  of  the 
difference  between  his  salary  and  what  he  might  have  won  by 
the  continued  exertion  of  his  talents  at  the  bar ;  a  retiring 
pension,  consisting  of  the  small  end  of  his  salary,  when  mind 
and  body  have  been  worn  out  in  the  service  of  his  conntry ; 
and  the  prospect,  which  must  in  spite  of  himself  sometimes 
press  heavily  upon  his  hearty  of  leaving  behind  him  a  family 
with  slender  provision  against  the  accidents  and  casualties  of 
life, — whose  education  had  absorbed  all  bis  means,  and  left 
him  at  the  close  of  a  life  of  severe  labour  little  more  than 
would  pay  his  funeral  expenses.'' 

The  above  would  be  equally  applicable  to  a  '<  County 
Judgeship,''  with  this  difference  —  the  County  Judge 
receives  no  retiring  pension. 


THE  LATE  SIR  J.  B.  MACAULAY. 

THE  LAW  SOCUTT. 

At  a  meeting  of  the  Benchers,  held  on  80th  November^ 
the  following  resolution  was  adopted  : 

Moved  by  J.W.  Qwynne,  Q.C.,  seconded  by  John  Crawford* 
Esq.,  and  resolved — 

**  1  hat  the  members  of  this  Society  in  convocation  assem- 
bled desire  to  record  their  deep  regret  for  the  death  of  their 
late  Treasurer,  the  Hon.  Sir  James  Buchanan  Maoaulay.who, 
during  the  short  period  he  presided  over  their  deliberations, 
added  to  the  esteem  and  affection  that  they  had  ever  enter- 
tained towards  him,  by  his  constant  endeavoi^rs  to  raise  the 
character  of  the  profession,  of  which  in  his  whole  career,  both 
at  the  bar  and  on  the  bench,  he  had  been  one  of  the  brightest 
ornaments,  and  that  the  Treasurer  do  communicate  this  reso- 
lution to  Lady  Macaulay." 


TUB  BAB. 


At  a  meeting  afterwards  of  the  Bar,  the  following  resor 
lutions  were  adopted : 

Moved  by  S.  B.  Freeman,  Esq.,  Q.  0.,  seconded  by  D.  B. 
Read,  Esq.,  Q.  C,  and  resolved — 

"That  the  members  of  the  bar  of  Upper  Canada,  now  assem- 
bled, on  behalf  of  themBelves  and  their  profesRional  brethren 
throughout  the  province,  express  their  deep  regret  for  the  loss 
that  the  community  has  sustained  in  the  death  of  the  late 
Treasurer  of  the  Law  Society,  the  Hcu.  Sir  James  Snchanan 
Maoaulay." 

Moved  by  Dr.  Connor,  Q.C.,  seconded  by  John  Wilson,  Esq., 
Q.  C,  and  resolved— 

*'  That  the  members  of  the  bar  do  attend  the  funeral  of  the 
late  Sir  J.  B.  Macaulay,  to-morrow,  at  two  p.  m.,  in  their 
robes,  and  do  wear  mourning  for  the  space  of  thirty  days  in 
respect  to  his  memory." 

Moved  by  Henry  Eccles,  Esq.,  Q.C.,  and  seconded  by 
U.  C.  R.  Beecher,  Esq.,  Q.  C. 

"  That  these  resolutions  be  communicated  to  the  family  of 
the  late  Sir  J.  B.  Macaulay,  and  that  the  Benchers  of  the  Law 
Society  be  requested  to  insert  the  same  in  the  minutes  of  their 
proceedings." 

MAGISTRACr  OF  SIMCOB. 

At  the  Court  of  General  Quarter  Sessions  of  the  Peaco 
for  tbe  County  of  Simcoe,  holden  at  ^arrie  the  14th  day 
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DIVISION     COU  RTS 


OFFICERS  AND  SUITORS. 


of  December,  1859^  the  followlDg  Resolutions  were  uoani- 
mouslj  adopted : 

Moved  by  James  Dallas,  Esq.,  and  seconded  by  George 
Leant,  Esq. :  j  

"Whereas  it  has  pleased  Almighty  God  to  remove  from  this  |      ^  j      ^^  Division  Court  Clerks  for  the  County 

worlq,  in  a  sadden  and  Btrikme  manner,  the  Hon.  Sir  James  ,    ^„.  •    i?/      ^u    c    *    r  ^  »^-:^«  ^r  •..^..•i  «»^a»:»^ 

Bucfalnan  Maeaulay,  formerlylJhief  Juitice  of  the  Common  i  of  Simooe,  held  (as  the  first  of  a  series  of  annual  meetings) 
Pleaii  for  Upper  Canada,  this  Meeting  (judicially  assembled)  I  at  the  Court  House  m  Barrie,  on  the  19th  and  ZOih 
feel  it  to  be  a  melancholy  yet  imperative  duty  to  express  the  '  October  last,  George  McManus,  Esq.,  presiding,  and  John 
deep  sorrow  with  which  they  learned  of  the  loss  sustained  by  '  F.  Davies,  Esq.,  acting  as  Secretary  ] 


Upper  Canada  in  the  death  of  this  most  estimable  man  and 
upright  Judge.  The  firmnes,  the  principle,  the  legal  know- 
ledge and  uprightness  of  the  Judge ;  the  honorable  bearing, 


The  following,  among  other  subjects  connected  with  their 
office,  were  discussed,  and  resolutions,  founded  thereon, 


courtesy  and  kindheartedness  of  the  man — all  endeared  him  to    adopted  : 
his  country,  and  render  his  memory  revered.    Nor  can  this  ,      j^^^  endeavour  to  obtain  a  uniformity  of  practice  in  the 
Meeting  refram  from  expressing  their  admiralion  of  the  «» .jn  ,  .       ^        ^    ^^       ^^    j     conducting  of  the  courts 

who,  in  advanced  years,  and  after  having  spent  almost  a  life-    ^*.,      .^?.  J  ^i.  ^'         p  ^u  '  ._i    i  *•  „  «„ 

time  in  the  faithful  discharge  of  his  legal  and  judicial  duties,  j  while  sitUng,  and  the  routine  of  their  several  duties  as 
bestowed  his  time,  his  talents  and  his  energies  on  the  noble  ,  Division  Court  Clerks ;  thereby  as  far  as  practicable  assist- 
work  of  the  consolidation  of  the  statutes;  and  so  conferred  a  t  ing  their  worthy  Judge  in  his  continued  efforts  to  make  the 
boon  upon  the  people  of  this  Province,  the  value  of  which  it  I  Division  Courts  in  this  county  what  they  were  designed  by 
would  be  difficult  adequately  to  express."  |  their  framers — "  The  People's  Court,"  where  the  poor,  in 

Moved  by  Thomas  D.  McConkey,  Esq.,  Reeve  of  Barrie,  i  their  various  contracts  and  engagements,  can  obtain  justice 
seconded  by  W.  C.  Little,  Esq.,  Reeve  of  Innisfil :  |  at  a  trifling  cost 

'*  That  the  Chairman  be  requested  to  communicate  the  fore- 1      The  necessity  of  some  proviv^tons  being  made  by  the 
going  resolution  to  Lady  Maeaulay."  ,  Legislature,  for  protecting  from  fire  the  largo  amount  of 

Moved   by  John  Alexander,  Esq.,  seconded  by  John  '  valuable  documentary  papers  now  in  their  custody  as  Divi- 
McWatt,  Esq.,  Mayor  of  Collingwood :  '  sion  Court  Clerks,  and  yearly  accumulating. 

The  advantage  to  the  public,  in  extending  the  power 
and  authority  of  reviving  judgments  over  a  year  old,  in 
these  Courts,  to  the  Clerks. 

The  expediency  of  extending  the  jurisdiction  of  these 
Courts  to  sums  of  £50,  and  allowing  a  limited  fee  to  attor- 
neys pleading  causes  in  them  to  be  taxed  as  costs  in  the 
cause. 

The  result  of  all  the  judgment  summonses  issued  in  the 
county  during  the  eighteen  months  prior  to  the  Ist  July 
last,  from  actual  returns. 
THE  LAW  AND  THE  LAWYERS.  The  latter  subject  being  considered  by  the  meeting  as  of 

Lincoln's  Inn  has  refused  to  accept  the  proposal  of  the !  so"^e  importance,  a  considerable  purtiuii  of  their  time  was 
Committee  of  the  Benchers,  rccommendiug  a  compulsory  ex- ''  ^J^?"  "P  ''}  '^^  consideration,  fron.  which  it  appeared  to  be 
.     ^.  .      ,    ,  11  .    ..    T»         mi  •    .  L  '  their  unanimous  opinion  that  the  provisions  tor  enrorcinj; 


That  the  foregoing  resolutions  be  recorded  in  the  Minutes 
of  the  Court. 


CORRECTION. 
The  conclusion  of  '^  The  Canary  and  County  Judge"  in 
our  last  should  read  as  follows :     ^'  There  is  always  danger 
from  pernicious  example,  and  we  are  accmstomed  to  look 
to  the  East  (iiof  '<  past,"  as  printed)  for  light." 


t 


amination  previously  to  a  call  to  the  Bar.  This  is  very  much 
to  be  regretted,  not  only  for  the  sake  of  the  proposition  itself, 
which  was  fraught  with  advantage  to  the  Profession,  for  rea- 
sons so  often  stated  here  that  \\'o  need  not  repeat  them  now, 
but  for  the  dignity  of  the  Bar  itself.  That  which  should  have 
been  adopted  voluntarily,  and  therefore  gracefully,  will  now 
be  imposed  by  Parliament.  Recommended  as  it  was  by  a 
Committee  of  the  llouse  of  Commons,  supported  by  a  Com* 
mittee  of  the  Benchers  of  all  the  Inns  of  Court,  adopted  by 
the  two  Temples  and  by  Qray's-inn,  it  is  not  likely  that  the 
single  opposition  of  Lincoln 's-inn  will  be  permitted  to  put  an 
(Bnd  to  an  improvement  elsewhere  so  unanimously  desired. 

How  well  it  would  work  in  practice  may  be  seen  from  the 
curious  fact  that,  fearing  the  adoption  of  it,  a  greater  number 
of  students  have  entered  at  all  the  Inns  of  Cqurt  during  the 
present  term  than  in  any  term  for  five  years  past  They  an- 
tipipated  that  an  examination,  if  adopted,  wopld  not  operate 
retrospectively.  They  knew  what  would  be  its  effect  upon 
themselves,  and  sought  accordingly  to  escape  it-rrLayf  Times. 


payment  of  judgments  in  theso  Tourts  were  not  found  to 
act  unnecessarily  harshly  or  oppresbively  on  debtors  in  this 
county.  On  the  contrary,  it  was  considered  that  in  the 
majority  of  cases  where  these  provisions  were  sought  to  be 
enforced,  that  debtors  had  really  obtained  a  more  advan- 
tageous arrangement  for  the  settlement  of  their  debts,  than 
if  the  judgment  summons  had  not  been  issued. 

The  peculiar  position  of  Division  Court  Clerks  in  their 
relation  between  plaintiff  and  defendant,  should  entitle  their 
opinion  to  some  consideration. 

The  following  resolutions,  bearing  on  this  subject^  were 
unanimously  carried : 

Besolved,  'That  from  information  now  before  the  meeting,  a 
tabular  statement  be  drawn  up,  showing  the  actual  working 
of  all  the  judgment  summonses  issued  in  this  county  during 
the  eighteen  months  prior  to  the  first  day  of  July  last,  and 
that  a  copy  of  the  same  be  forwarded  to  the  Editors  of  the 
Law  Journal  for  publication. 

Besohedf  That  the  thanks  of  this  meeting  are  due  an 
hereby  tendered  to  the  Editors  of  the  Law  Journal,  for  callin 
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the  attention  uf  Divisidn  Court  Clerks  to  the  subject,  na  well  as 
for  their  able  and  continuous  efforts  to  effect  an  improTement 
in  the  law,  to  promote  aniformity  of  procedure,  and  to  inform 
and  aaatst  officers  of  the  courts  and  the  public  resorting  to 
them. 

George  McManus,  Chairman* 
John  F.  Davies^  Secretarjf, 
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of  independent  stutemontM  upon  no  uniform  fihiii.  If  a  similar 
\  one  could  be  procured  from  every  fntiruv  iu  Upper  Canada,  it 
would  furnish  an  array  effects  suffi  innt  to  stop  all  cavil,  and 
enable  persons  to  form  a  correct  judgment  for  themseWes. 
There  surely  could  be  no  great  difficulty  in  having  a  meeting 
of  clerks  in  each  county,  with  a  view  to  a  uniform  statement. 

It  appears  that  the  clerks  in  the  county  of  Stmcoe  intend  to 
meet  annually  for  the  discussion  of  matters  connected  with 
their  office — an  admirable  idea — one  which,  if  acted  on  gene- 
rally, would  be  followed  by  most  beneficial  results  to  the  offi- 
cers and  to  the  public.  It  would  be  also  an  advanced  step 
towards  concert  of  action,  and  organized  inter-communication. 
Let  some  leading  officer  in  each  county  take  the  thing  in  hand. 
It  would,  if  properly  explained,  meet  universal  favor. 

We  cannot  make  room  now  for  notice  of  other  topics  dis- 
cussed at  the  Barrie  meeting,  but  will  probably  refer  to  them 
at  length  on  a  future  occasion. 

The  representations  and  views  of  the  Division  Court  clerks 
in  the  County  of  Simcoe  are  entitled  to  much  weight ;  they 
are  all  gentlemen  of  superior  intelligence  and  large  experience. 

We  are  obliged  by  their  united  expression  in  reference  to 
the  editors  of  this  journal.    Eds.  L.  J.] 

U.    C.    REPORTS. 
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ConUsled  Section  — 

Mundamui 


[We  have  very  great  satisfaction  in  publishing  the  above 
commanication  and  statement. 

It  is  just  the  thing  required,  and  the  facts  it  exhibits  bave 
been  used  in  an  article  on  another  page. 

It  did  not  occur  to  ns,  or  we  should  have  sugi^ested  a  gen- 
eral atatement  from  eaoh  ooanty,  such  as  has  been  furnisned 
by  the  officers  of  the  courts  in  the  County  of  Simcoe.  It  is 
obvious  that  information  given  in  this  condensed  form,  is  more 
easily  appreciated  and  more  likely  to  be  read,  than  a  number 


QUEEN^S  BENCH. 
JRfpnricd  by  Chiustopoeii  Kobixson,  Esq.,  Sarruter^-Law. 

Ik  the  Matter  o?  the  Cobporatioh  of  th«  Township  op  Aspho- 
del, AND  William  Sahoant,  Edward  Patterson,  Hugh  £wiNa, 
AND  Timothy  Murphy 

DfJay  in  tiling  the  dedaratitm — ^AVw  dfcHcn — JS^uioi  to  act — 
ndamui'-H  Vic,  c/(.  \rJ  sea.  122, 121,  190, 133 

Five  tovnihip  couQclllr)rt  wwn  electM  at  the  g:»nera1  eleetion  In  Jxanxry.  At 
tbeir  flr«t  meeting  on  tbe  17tb,  only  onc^  mada  thn  dtx'lamtiuQ  of  qualification, 
•iDd  a  doubt  hiviiiK  beea  ralwMl  a«  t'>  the  other  four  in  c«»n<«eqnenoe  of  snme 
empioymeut  held  by  them  nadur  the corpoFatlin.  tbey  ddaved  in  order  to  00a- 
eolt  tbe  ooanty  Judge.  On  the  I9ih  rhev  mr;t  again  and  nricani^iod  thcmMlres, 
but  OD  tbe  8&me  day  the  Haere  for  tbe  previoaR  vear  IsMued  bin  warrant  to  elpet 
foar  other  eounelllora,  who  were  returned :  and  on  th«  Sltit  theeefour  with  the 
man  who  had  flmt  qualified,  met  and  claimed  to  be  tbe  council. 

Held,  that  tho  second  t;lt«tion  was  inTalld.  for  the  partlo«  flnit  Hl<'ctcd  not  haTing 
refused  to  qtmlify,  but  only  delayed,  and  haTlog  done  so  within  the  twenty  dayi 
allowed,  there  was  no  ground  f  t  n  new  ««lpctlnn. 

A  maud«nias  was  ordered  to  the  clerk  to  dt»lirer  up  the  papers  to  th-9  oouocii  flrat 
chv>iit)n. 

This  was  nn  application  on  tho  part  of  tbe  corporation  agninst 
four  individuals,  to  shew  by  what  authority  they  protended  to  be 
tho  councillors  of  the  townMblp,  aud  to  exercise  the  powers  of  the 
corporation  when  the  offices  were  fuU  by  the  election  of  others  at 
tbe  general  election  in  January  last 

The  factH  were  thcBe  :  five  councillnrs  were  elected  Mt  llio  freneral 
election  iu  J.inuiiry  nnd  rt'turned  to  serve  for  the  year.  At  their 
linst  meeting  on  Monday,  the  17th  of  January,  they  all  appeared. 

One  of  the  five  made  aud  presented  bis  declaration  of  qualifica- 
tloD,  aud  DO  question  was  raised  with  regard  to  his  being  properly 
a  councillor  lor  tbe  township.  With  respect  to  tbe  remaining 
four  an  objection  was  made — but  how,  or  in  what  manner, 
and  by  whom  or  for  what  purpose  did  Eot  clearly  appear— that 
these  four  were  disqualified  to  act  as  councillors  in  consequence 
of  their  being  engaged  during  the  year  previous  ns  commissioners 
for  the  expenditure  of  township  moneys,  for  which  services  it 
seemed  they  had  received  some  remuneration.  The  four  persons 
delayed  qualifying  themselves  on  that  day,  in  order  that  they 
might  consult  or  bave  the  opinion  of  the  judge  of  the  county  court 
upon  the  subject.  Nothing  was  done  on  the  17th  of  January, 
there  being  only  one  councillor  irho  had  qualified  himself.  It  did 
not  appear  that  any  odjounied  meeting  was  appointed,  but  the 
four  on  that  day  declined  to  qualify  themselves.  On  the  19th  of 
January  a  requisition  was  signed  and  presented  to  the  person  who 
had  been  reeve  of  the  township  for  the  year  1858,  requiring  him 
to  issue  his  warrant,  and  four  others  were  under  that  authority 
elected  and  returned,  and  on  the  81st  of  January  *the  four  new 
elected  councillors,  with  the  fifth  who  had  been  elected  at  the 
general  election,  met  and  organised  themselves  as  the  council  of 
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the  tofrnsbip.  In  the  meantime,  however,  the  four  persoiu  elected 
at  the  genera]  election  met  again  on  the  19th  of  January,  and  filed 
their  declarations  of  qualification,  and  organised  themselTes  as 
the  council  of  the  township. 

In  connection  with  this  application,  a  rale  mti  was  obtained  for 
a  mandamus  to  James  Foley,  wbo  was  the  township  clerk,  and 
who  bad  been  chosen  again  by  the  councillors  elected  under  the 
warrant  issued  by  the  recTc,  to  deliver  up  to  the  parties  claiming 
under  the  first  election  the  seal  of  the  corporation,  and  all  books 
and  papers  in  his  possession. 

Read.  Q.  C  ,  for  those  elected  at  the  general  election  of  the 
township,  obtained  a  rule  nisi  calling  upon  the  four  persons  thus 
elected  under  the  warrant  of  the  reeve,  to  shew  cause  why  an  in- 
formation in  the  nature  of  a  quo  warranto  should  not  be  filed 
against  them  in  the  name  of  the  corporation. 

Beeles,  Q.  C,  shewed  cause. 

The  clauses  of  the  statute  bearing  upon  the  case  are  referred  to 
in  the  judgments. 

McLean,  J. — The  aflSdavits  filed  do  not  shew  an  absolute  refusal 
to  make  and  subscribe  the  declaration  of  office  required  by  the 
176th  section  ;  on  the  contrary,  they  shew  that  they  only  declined 
for  the  time  until  they  could  see  the  judge  of  the  county  court 
relative  to  the  objections  raised  against  them,  and  that  within  the 
twenty  days  allowed  to  them  they  did  make  and  subscribe  the 
the  declaration  of  office.  The  whole  difficulty  appears  to  have 
arisen  from  the  reeve  of  1858  having  issued  a  warrant  for  the 
election  of  four  members  of  the  council  when  in  fact  there  were 
no  vacancies  in  that  body.  If  indeed  it  could  be  shown  that  the 
four  persons  just  elected  had  absolutely  refused  to  qualify  or  to 
accept  office,  then  the  issuing  of  a  warrant  for  a  new  election 
wuuld  be  quite  right  under  the  124th  section  of  the  act  22  Vic, 
ch.  99,  which  provides  for  the  filling  up  of  vacancies  which  may 
Occur  previous  to  the  organisation  of  the  council  for  the  year. 
Whether  there  was  such  absolute  refusal  as  to  justily  the  issue  of 
a  warrant  to  fill  up  so  many  vacancies  may  be  tried  and  decided 
on  the  information  which  is  now  applied  for.  It  is  therefore  pro- 
per that  the  rule  obtained  to  shew  cause  why  an  information 
should  not  issue  should  be  made  absolute. 

In  connection  with  the  application  in  this  case  is  one  for  a 
mandamus  to  the  clerk  of  the  township  council,  to  deliver  over  to 
parties  claiming  to  be  the  council  under  the  election  held  on  the 
first  Monday  in  January,  all  books,  papers,  and  records  in  his 
possession.  From  the  affidavits  filed,  it  certainly  appears  that  the 
issuing  of  a  warrrnt  on  the  19th  of  January  for  the  election  of 
four  members  of  the  council,  as  if  there  were  so  many  vacancies, 
was  wholly  unnecessary,  and  that  the  elections  held  under  such 
warrant  cannot  be  upheld.  If  so.  the  council  legally  elected  must 
be  entitled  to  have  possession  of  the  records  and  books  of  the 
township,  and  the  clerk  has  no  right  to  withhold  them.  Upon  the. 
mandamus  nisi  this  point  may  be  contested  and  decided,  should  it 
not  be  sooner  done  on  the  information  with  respect  to  the  elcctiou 
of  members.  A  mandamus  nisi  will  in  the  meantime  issue  nn 
moved  for, 

Burks,  J  — The  question  presented  for  adjudication  upon  this 
motion  is  whether  the  election  of  the  four  newly  elected  persons  is 
legal,  or,  in  other  words,  whether  the  four  persons  who  declined 
.to  qualify  upon  the  17th  of  January,  but  who  did  qualify  them- 
selves upon  the  19tb,  had  vacated  their  seats  in  the  counoU  of  the 
corporation  by  such  neglect  or  refusal. 

We  see,  by  the  183rd  section  of  the  Municipal  Corporations  Aot^ 
that  twenty  days  are  allowed  to  every  person  within  which  to 
make  and  complete  his  declaration  of  qualification  before  he  is 
liable  for  the  penalty  imposed  under  that  section.  These  twenty 
days  within  which  the  declaration  shall  be  made  are  to  be  compu- 
ted fVom  the  time  of  the  person  knowing  of  hi)  election.  When 
the  four  persons,  or  any  or  either  of  them,  knew  of  their  election 
as  councillors  at  the  general  election  is  not  shewn,  so  that  we  do 
not  know  whether  they  have  or  not  incurred  any  penalty  for  not 
qualifying  themselves.  The  175th  sectii  n  declares  that  no  one 
shall  enter  upon  the  duties  of  office  until  he  makes  and  subscribes 
the  declaration  required.  Nothing  could  therefore  have  been 
done  in  the  d.ischarge  of  township  duties  on  the  17th  of  January, 
when  the  five  councillors  met,  for  only  one  qualified  himself.  It 
waj  under  the  122nd  and  124th  sections  of  the  act  that  the  reeve 


of  the  former  year  acted,  and  issued  his  warrant  for  a  new  election, 
conceiving  that  what  was  done  on  the  17th  of  January  completely 
vacated  the  seats  of  the  four  persons  who  declined  to  qualify. 
Whether  the  former  reeve  be  right  in  that  view  must  depend  upon 
the  construction  to  be  put  upon  the  130th  section.  Now  it  is  clear 
enough  that  the  council  is  not  bound  to  organize  itself  on  the  third 
Monday  in  January,  for  that  statute  says  that  in  may  be  done  on 
some  day  thereafter  at  noon.  It  might  so  happen  that  it  would  be 
Impossible  for  a  majority  of  the  elected  councillors  to  be  present 
on  that  day.  Nothing  is  said  whether  those  present  shall  adjourn 
to  anothtr  day,  or  that  (he  clerk  should  give  notice  thereof.  I 
suppose  that  might  be  regulated  by  the  standing  orders  and  rules 
of  the  council,  as  a  matter  of  internal  government  The  question 
is  therefore  whether  what  the  four  persons  did  was  equivalent  to 
a  positive  refusal  to  take  office.  It  does  not  appear  that  they  did 
decline  the  office:  they  only  declined  making  the  declaration,  and 
that,  as  stated,  until  they  could  have  the  opinion  of  others  upon 
the  point  of  objection  raised  against  them.  It  is  an  important 
point  to  consider  upon  what  evidence  it  shall  be  that  the  reeve  of 
the  former  year  shall  act  in  ensuing  a  warrant  for  another  election 
under  the  provisions  of  the  122nd  or  r24th  sections  of  the  act.  In 
the  case  before  us  there  is  nothing  to  shew  at  what  time  these 
persons  were  aware  of  their  elections ;  and  if  it  were  to  happen 
that  in  any  case  the  person  elected  did  not  become  aware  0f  his 
election  until  a  day  or  two  perhaps  before  the  third  Monday  in 
January,  we  could  not  hold  that  he  was  bound,  at  the  risk  of  losing 
his  seat,  to  qualify  himself  on  that  day,  when  we  see  that  he  may 
do  it  within  twenty  days  after  knowledge  of  his  election.  If  he 
would  lose  his  seat  by  reason  of  not  qualifying  on  that  day,  and 
that  a  new  election  must  be  the  legal  result  of  his  doing  so,  then 
this  absurdity  would  follow,  either  that  he  would  be  liable  for  not 
qualifying  within  the  twenty  days,  or  if  he  did  qualify  within  that 
time  then  there  was  was  no  use  in  it,  for  that  by  reason  of  neg- 
lecting or  delaying  to  do  so  on  the  third  Monday  in  January  lus 
seat  might  be  filled  by  another  person  to  his  exclusion. 

It  is  impossible  to  lay  down  any  rule  as  to  what  amount  or  what 
kind  of  evidence  or  information  should  be  laid  before  the  lormer 
reeve  to  enable  or  authorise  him  to  issue  his  warrant  to  hold  an- 
other election,  but  in  this  case  it  does  not  appear  from  the  infor- 
mation laid  before  us  that  he  could  have  had  suffideat  informa- 
tion  or  evidence  before  him.  It  was  a  mistake  for  him  to  suppose, 
because  the  four  persons  elected  did  not  qualify  on  the  17th  of 
January,  that  he  had  a  right  to  consider  the  seats  so  vacated  that 
he  should  issue  his  warrant.  If  the  time  had  then  expired  within 
which  they  should  make  the  declaration  of  qualification,  and  it 
appeared  and  was  made  known  to  him  that  these  persons  had  un- 
reservedly declined  to  qualify,  of  course  he  then  would  have  been 
quite  right  in  issuing  his  warrant.  The  statute,  however,  says 
that  the  council  may  organize  upon  another  day  desides  the  third 
Monday  in  January ;  and  there  appears  to  be  nothing  whatever 
nnreasonable,  when  an  objection  was  made  upon  the  17th  of 
January  to  thc?e  persons  taking  their  seats  as  councillors,  that 
they  should  desire  a  day  or  two  to  consult  whether  they  might  not 
be  liable  to  be  unseated  on  account  of  ditsqualification.  The  reeve 
was  premature  in  granting  his  warrant  The  elected  persons  did 
again  meet  on  the  19th  of  January,  and  took  upon  themselvcH  the 
duties  of  councillors.  We  do  not  see  any  thing  that  should  pre- 
vent them  from  doing  so. 

The  rule  should  be  made  absolute  for  an  information  In  the 
nature  of  quo  warranto^  and  if  the  defendants  desire  to  contest  the 
matter  they  can  plead  to  the  information,  and  thus  take  the  for- 
mal opinion  of  the  court  upon  the  subject. 

In  answer  of  the  Clerk  to  the  application  for  a  mandamus  we 
do  not  understand  him  to  make  any  resistance  to  it,  provided 
those  under  whom  he  acted  do  not  legally  constitute  the  council^ 
and  all  he  desires  to  do  is  to  deliver  the  seal  to  the  body  which  in 
law  is  entitled  to  have  the  control  of  it 

We  need  not  further  enter  into  the  particulars  than  as  contained 
in  the  judgment  already  given.  The  result  of  that  applicaUon 
renders  it  necessary  that  the  rule  nisi  for  the  mandamus  should  be 
made  absolute.  The  defendant,  if  he  contests  the  right,  and  conr 
tends  further  that  the  persons  last  elected  were  properly  the 
council  of  the  corporation,  may  plead  to  the  mandamus,  and  thuf 
formally  take  the  opinion  of  the  couft  Rule  absolutar 
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COMMON  PL£AS~-CHAMB£RS. 


(Reported  bj  C.  K.  Exomn,  K^iq.,  MjL,  Barrister-at-Iaw.)  * 

MoLban  t.  Mattlard. 
DdOar  in  dim  eudody^JppUeatim  far  di$ch4arge—Au(ffnmenL 

AMhxmgh  a  debtor  !q  cIom  custody  execute  an  assignment  of  what  purports  to  be 
all  hla  debto  and  elbcta  to  the  plaiatlfl;  yet  hta  answere  wmj  be  lo  UDiatUfiMstory 
ae  to  warrant  hm  faKher  detention  In  ck)ee  ouetody. 

Quart :  Ait  to  the  right  of  an  attorney  to  detain  books  of  aoeount  beUnglDg  to  bit 
client,  on  an  alleged  claim  by  the  attorney  against  his  client 

(26tli  September,  1859.) 

The  defendant  applied  to  be  discharged  from  execution,  having 
been  in  close  custody  since  some  time  in  January  last  (1859). 

He  -was  examined  on  the  81st  December,  1858,  before  Mr. 
Anderson,  a  barrister ;  and  after  that  examination,  a  Ca.  Sa.  was 
allowed  to  issue. 

Interrogatories  were  filed  by  the  plaintiff  on  the  8th  August, 
1859,  which  were  answered  on  the  10th  August;  and  then  the 
prisoner  made  an  application  to  be  altogether  discharged  from 
custody. 

Robinson,  C.  J. — I  cannot  but  say  that  the  defendant's  answers 
to  the  questions  put  to  him,  and  his  account  of  his  transactions 
upon  his  previous  examination,  are  extremely  unsatisfactory.  It 
is  scarcely  credible  that  he  could  not,  from  memory,  even  without 
reference  to  his  books,  hare  giyen  more  particular  and  satisfactory 
information  than  he  has  given. 

No  plaintiff  could  be  expected  to  place  confidence  in  the  state- 
ments made  of  his  disposition  of  his  claim,  under  the  award  referred 
to,  to  Mr.  Manro,  or  in  the  account  given  of  the  sale  of  his  house- 
bold  furniture  in  execution,  and  what  was  done  with  the  alleged 
proceeds. 

The  matter  has  been  kept  open  for  some  time,  to  give  an  oppor- 
tunity to  the  pUintiff  to  have  the  defendant's  books  examined ; 
and  this  examination,  which  is  yet  unfinished,  cannot,  it  is 
complained,  be  satisfactory,  for  want  of  a  cash  book,  kept  by 
the  defendant,  for  the  year  1857,  and  also  certain  other  books 
belonging  to  the  defendant,  which  are  in  the  hands  of  Mr.  C,  an 
attorney,  and  are  detained  by  him  on  account  of  a  claim  which  he 
has  against  this  defendant  for  costs  due  to  him. 

That  may  or  may  not  be  a  legal  detention  of  the  books,  according 
to  the  circumstances;  but  I  cannot  understand  how  Mr.  C.  can 
think  it  right  to  allow  third  persons  to  suffer  injury  from  the  non- 
production  of  these  books,  whatever  ground  he  may  have  for  with- 
holding them  flrom  Mr.  Maitland  till  he  has  paid  his  charge. 

This  difficulty  however,  being  thrown  in  the  way,  I  can  only  say 
that,  taking  the  case  as  it  stands,  I  am  not  satisfied  with  the  defen- 
dant's answers,  and  am  not  convinced  that  he  is  entitled  to  his 
discharge,  although  it  is  sworn  that  he  has  executed  an  assignment 
of  all  his  debts  and  effects  to  the  plaintiff. 

The  answers  are  more  vague  and  unsatisfactory,  I  think,  than 
any  I  have  seen  on  any  similar  occasion ;  and  I  am  sorry  to  be 
obliged  to  add,  that  there  are  grounds  afforded  by  some  of  the 
answers  for  believing  that  the  defendant  has  made  arrangements 
with  a  view  to  prevent  the  plaintiff  from  obtainiug  satisfaction  of 
his  judgment 

I  shall  be  willing  to  have  this  case  opened  again  before  me, 
whenever  any  new  matter  can  be  shown ;  and  can  have  no  objec- 
tion to  the  parties  going  before  any  other  judge,  in  case  I  shall  be 
absent. 

So  ftir  as  my  opinion  is  concerned,  if  nothing  material  can  be 
shown  besides  what  is  now  before  me,  the  application  must  stand 
till  term,  when  it  can  be  determined  whether  the  books  can  bo 
properly  withheld,  as  they  now  are.  Order  refused. 


In  thi  hattkb  or  John  McPeaslit  and  Mcssss.  Ecclks, 
Carroll  &  Dotlr,  Attorneys. 

nxatUm  qf  eottt  -BiU  of  iUmt—Gutrges  for  etmveyanehig. 

Attorney's  Mils  far  conTeyandng  may  be  refinred  to  the  BCaater  to  tax. 

Bills  oontainiBg  the  Items  of  the  attorney's  duurgea  ft>r  proftwsional  service,  most 

be  obtained  before  a  reference  to  the  SUster  can  be  ordered. 
When  oonTeyances  are  prepared  under  an  agreement  for  the  allowance  of  a  pped- 

fle  tun  for  each  aervieea,  this  agreement  will  Mnd  the  Blaster  on  taxation. 

(September  24,  1859.) 
This  was  an  application  to  tax  an  attorney's  bill,  which  contained 
charges  for  conveyancing. 


It  was  opposed  on  two  grounds :  first,  that  a  prerions  appUca- 
tioa  had  been  made,  and  the  summons  discharged  by  Mr.  Justice 
Richards,  on  the  ground  that  no  bill  of  the  items  composing  the 
charge  for  conveyancing  had  been  delivered ;  secondly,  that  the 
items  composing  the  charge  for  conveyancing  cannot  be  made  up 
in  items,  for  that  an  agreed  sum  had  been  settled  for  that  part  of 
the  attorney's  charges ;  and  as  to  the  business  in  court  in  the  suit, 
that  it  has  been  already  referred  to  the  Master,  to  be  Uixed  under 
an  order  for  that  purpose. 

Burns,  J. — I  have  been  furnished  with  the  reasons  of  Mr. 
Justice  Richards  for  discharging  the  former  summons,  and  I  find 
the  ground  he  considered  fatal  was,  that  the  papers  and  afiidavits 
were  not  sufficiently  intitled.  He  thought  if  he  expressed  his 
opinion  upon  the  rights  of  the  parties,  there  might  be  no  occasion 
for  any  further  proceedings ;  and  he  did  express  his  opinion,  that 
the  charges  for  conveyances  might  be  referred  for  taxation,  but 
to  do  so  an  application  most  be  first  made  for  the  items  of  the  bill, 
and  then  after  being  obtained  they  might  be  referred  to  be  taxed. 

I  qnite  agree  with  my  brother  Richards,  that  the  charges  made 
for  conveyancing  may  be  referred  to  be  taxed,  and  it  is  no  ground 
to  prevent  it  that  the  attorneys  allege  the  sum  had  been  agreed 
upon  between  the  parties  at  the  time  the  work  was  done.  The 
amount  being  agreed  upon  between  the  parties  may  be  a  guide  for 
the  Master  to  adopt;  and  indeed  if  the  sum  was  in  truth  agreed 
upon  and  settled  between  the  parties,  the  Master  would  have  no 
right  to  question  it;  but  still,  that  matter  is  one  on  which  the 
Master  must  inquire  at  the  taxation.  In  Smith  v.  Vimet  (4  Ex. 
32),  Chief  Baron  Pollock,  in  giving  the  judgment  of  the  court, 
says,  **  Where  the  bill  is  for  conveyancing,  and  business  not  done 
in  court,  the  Master  or  taxing  officer  must  ascertain  the  remunera- 
tion as  well  as  he  can,  according  to  the  contraoK  between  the  par- 
ties,  express  or  implied." 

The  summons  must  therefore  be  absolute  to  refer  the  charges 
made  for  conveyancing  to  the  Master  to  be  taxed ;  and  perhaps 
the  better  method  will  be,  that  the  order  now  to  be  made  shall 
embrace  the  whole  of  the  charges  to  be  referred,  rather  than  these 
be  in  separate  orders. 

Order  accordingly. 


Bavipson  v.  Gordon. 


DtUor^BKandHotum'^Omtempt^Oa.  So. 

If  a  defendant,  nndor  an  order  for  examination  as  to  any  and  what  debts  are  due 
and  owlog  to  him,  and  that  be  produce  all  papers  or  trritinRS  iu  hie  custody  or 
control  in  uny  war  rfltatlnic  to  Bui-h  d«»bt>«,  n'fii^e  to  producu  pmniUifory  not*-;*, 
though  undvr  tho  advice  of  hie  attorney,  a  ea.  sa.  may  lie  issued  agHioiit  hia  tpody. 

The  facts  sufficiently  appear  in  the  judgment. 

Burns,  J. — The  defendant  in  his  examination  says  thnt  he  did 
not  produce  the  notes,  which  he  admitted  wore  under  Lis  control, 
because  he  was  advised  by  his  attorney  tbnt  he  was  not  buuud  to 
do  so. 

I  think  he  wan  bound  to  do  so  by  the  terms  of  the  onier  of  Cliief 
Justice  Draper.  Tho  order  is,  thnt  the  defcndtuit  hhouIU  submit  to 
be  examined  as  to  any  and  tvhnt  debts  are  due  aud  owiug  or  accru- 
ing due  to  him,  and  that  on  such  exuminatioo  he  should  produce  to 
the  judge  all  papers  and  writings  in  hii  custody  or  control  in  any 
way  relating  to  such  debts. 

The  defendants  examination  shows  that  a  debt  was  due  to  him 
from  his  brother-in-law  Onnn,  and  which  was  secured  by  the  pro- 
missory notes  of  Gunn,  and  under  the  defendant's  control.  Why 
tho  defendant  may  have  chosen  to  withhold  them  upon  advice 
taken,  I  cannot  tell ;  but  I  can  only  suppose  it  must  be  for  some 
purpose  he  does  nof  choose  to  disclose.  The  effect  of  that  is,  ho 
must  take  the  consequence  of  his  own  deliberate  act  of  disobeying 
the  order  of  the  Chief  Justice.  The  notes  were  papers  or  writings 
respecting  the  debt  Chapter  24,  section  41,  of  the  Consolidated 
Acts,  enacts,  that  if  the  debtor,  upon  being  examined,  shall  refuse 
to  disclose  his  property,  or  his  transactions  respecting  the  same, 
he  may  be  ordered  by  the  judge  to  be  committeed  for  a  time  not 
exceeding  twelve  months,  or  that  a  writ  of  capias  ad  aatiafaeiendum 
may  be  directed  to  issue.  There  can  be  no  question  that  so  far  as 
we  see,  upon  the  defendant's  examination,  the  promissory  notes  in 
question  were  liable  to  be  seized  by  the  sheriff  as  securities  belong- 
ing  to  the  debtor,  and  if  they  had  been  produced  at  the  defendant's 
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exftminstion  possibty  might  have  been  then  seized  by  the  sheiiff's 
officer,  and  if  seised  would  bsye  been  retained  by  the  sheriff  until 
the  notes  uiAlared.  It  may  have  been  tu  prevent  this  taking  place 
that  the  debtor  withheld  them.  The  sheriff's  officer,  it  appears 
from  his  affidavit,  demanded  the  notes  on  the  21st  November,  upon 
ibefi.fa.  against  goods,  and  they  were  refused  him. 

The  consequence  of  all  this  is,  I  think,  that  the  plaintiff  is  enti- 
tled to  an  execution  against  the  defendant's  person,  as  has  been 
asked  for.     Let  an  order  be  drawn  up,  therefore,  that  »  writ  of 

ea.  $a.  be  issued. 

Order  accordingly. 


CHANCERY— CHAMBERS. 


Dallas  y.  Gow. 

PraeHce—fbredoture—CbUi  at  Law^Orden. 

8th  February,  1868. 

This  was  an  application  under  the  orders  of  8th  February,  1858, 
in  regard  to  costs  of  proceedings  at  law,  the  plaintiff,  some  time 
after  the  filing  of  the  bill,  having,  by  legal  process,  ejected  the 
defendants,  A.  &  J.  Gow.  McCarthy  moved,  on  behalf  of  the  Gows 
to  vary  (the  minutes  of)  the  decree,  as  to  that  portion  of  it,  which 
directed  the  taxation  and  allowance  of  the  plaintiff's  costs  in  the 
Chancery  suit,  and  read  in  support  several  affidavits,  for  the  pur- 
pose of  shewing,  that  the  Gows  had  not  been  guilty  of  any  wanton 
or  reckless  dealing  with  the  property,  but  on  the  contrary  had 
kept  it  in  as  good  a  state  of  repair  as  their  means  permitted,  and 
that  in  fact  the  premises  had  been  kept  sufficiently  repaired  :  that 
the  plaintiff  had  brought  his  action  without  giving  them  notice, 
while  the  foreclosure  suit  was  going  on. 

Catianach  contra,  read  an  affidavit  of  the  plaintiff's  agent 
shewing  that  the  main  portion  of  the  morgaged  premises  was  a 
mil),  some  20  years  old,  which  from  want  of  repairs,  was  daily 
becoming  leHs  valuable  as  a  security ;  and  was,  in  fact,  when  the 
action  of  ejectment  was  commenced,  in  such  a  condition,  as  that 
a  few  weeks  after  possessiun  was  recovered,  it  stopped  altogether, 
and  required  the  expenditure  of  a  large  sum  of  money,  to  put  it  in 
working  order ;  that  the  plaintiff,  while  disavowing  all  intention 
of  imputing  wanton  or  recklees  conduct  to  the  Gows,  in  relation  to 
their  means,  conceived  that  the  recovery  of  possession  was  essen- 
tial to  the  preservation  of  the  property  ;  and  that  the  action  was 
not  brought  for  the  purpose  of  harassing  the  Gows,  but  was  an  act 
of  mere  prudence,  as  well  to  preserve  the  property  as  to  mako  it 
productive  to  the  plaintiff,  whose  debt  was  large  and  long  out- 
standing, p 

Spkaoqe,  V.  C,  having  taken  time  to  consider  the  motion,  stated, 
that  he  conceived  the  order  was  made  merely  for  the  purpose  of 
preventing  unnecessary  and  harasbing  proceedings  against  mort- 
gagors, and  not  for  the  purpose  of  preventing  a  prudent  or  renson- 
able  exorcise  by  the  mortgagee  of  his  right  to  bring  an  lution  at 
law,  contemporaneously  with  or  prior  to  a  suit  in  Equity  :  and  that 
where  the  mortgage  brings  an  action,  in  good  faith,  this  Court  will 
not  enter  too  nicely,  into  the  question  of  the  necessity  or  propriety 
of  the  action ;  the  main  question  being,  whether  the  mortgagee  has 
acted  bonafid0f  or  for  the  purpose  of  making  costs. 


IN  THE  SUPREME  COURT  AT  MICHIGAN. 


In  Rk  Ttlbb. 

{Oo$tdmded  /ram  our  ktit  number.) 

Cn&iSTiANOT,  J., — The  two  questions  reserved  for  the  considera- 
tion of  the  court  may  be  considered  as  together  involving  sub- 
stantially this  question :  Had  the  Circuit  Court  of  the  Unite<l 
States  for  the  District  of  Michigan  jurisdiction,  under  the  act  of 
March  8rd,  1867,  (for  none  is  claimed  otherwise,)  to  try  as  a  crime 
the  charge  contained  in  the  indictment  set  forth  on  the  plea  of 
former  conviction — the  place  where  the  mortal  wound  was  given 
betn((  admitted  to  have  been  on  board  the  schooner  Concord,  in 
St.  Clair  River,  beyond  the  boundary  line,  and  without  the  limits 
of  the  United  States,  and  within  the  county  of  Lambton,  in  the 


province  of  Canada.  By  the  treaty  of  1783  the  middle  of  St.  Clair 
River  was  e^tabli-^^hed  as  the  boundary  between  the  two  countries. 
By  various  acts  of  Congress,  the  State  of  Michigan  extends  to  said 
boundary  line,  and  as  the  jurisdiction  of  the  State  is  **  co-«xtensiv« 
with  her  territory —co-extensive  with  her  legislative  power," 
(United  Statfi  y.  Bevans,  8  Wheat.  836,)  if  the  offence  was  com- 
mitted, as  the  indictment  alleges,  *'  in  the  River  St.  Clair,  out  of 
the  jurisdiction  of  any  particular  State,"  it  must  have  been  coin- 
mitted  on  the  British  side  of  the  line. 

So,  also,  the  act  of  Congress  in  question  can  only  apply  to  that 
part  of  the  River  which  lies  entirely  without  the  United  States,  on 
the  British  side  of  the  line,  since  by  its  very  terms  all  the  waters 
within  the  jurisdiction  of  any  particular  State  are  excluded  from 
its  operation. 

The  Federal  government  has  no  general  criminal  jurisdiction,  but 
only  of  such  crimes  as  for  national  purposes  the  constitution  has 
given  it  the  right  to  punish.  Thecriminal  jurisdiction  of  itscoarta 
is  still  more  restricted.  They  can  punish  no  act  as  an  indictable 
offence  (unless  specifically  declared  such  and  sufficiently  defined 
by  the  constitution  or  treaty)  until  Congress  shall  have  declared 
and  defined  it  When  the  offence  has  thus  been  created,  no  court 
has  jurisdiction  to  try  it  until  Congress  has  by  the  same  or  some 
other  statute  conferred  that  jurisdiction. 

It  is  well  settled  that  the  laws  of  no  nation  have  any  extra-ter- 
ritorial force,  and  this  is  especially  trne  of  criminal  laws.  Hence, 
to  give  to  any  government  or  its  courts  the  right  to  punish  any 
act  as  a  crime,  the  act  must  have  been  committed  within  its  terri- 
torial limits,  and  by  the  common  law  criminal  offences  are  con- 
sidered as  entirely  local.  {Story^s  Conl.  Lavs,  s.  620.)  This 
principle  is  subject  to  this  qualification  that  every  sovereignty  has 
the  right  within  certain  limits  to  protect  itself  from,  and  to  punish 
as  crimes.,  certain  acts  which  are  peculiarly  iujurions  to  its  rights 
and  interests  or  those  of  its  citizens,  wherever  committed.  Such 
would  be  the  case  of  treason  committed  abroad,  or  criminal  oondact 
on  the  part  of  crews  or  passengers  of  its  ships  in  a  foreign  port, 
whereby  its  commerce  or  its  specific  relations  with  other  Powers 
would  be  endangered. 

But  such  eases,  being  exceptions  to  the  general  rule  of  the  lo- 
cality of  crimes,  are  not  understood  to  be  included  in  the  general 
provisions  of  criminal  statutes,  and  require  to  be  specifically 
mentioned  and  defined.  The  general  provisions  of  criminal  sta- 
tutes should  always  be  construed  with  reference  to  the  general 
rule,  and  not  as  intendei  to  operate  within  a  foreign  jurisdistion, 
unless  the  intent  that  they  should  so  operate  is  apparent  from  the 
face  of  the  statute,  expressly  or  by  plain  implication.  Statutes 
for  the  punishment  of  crime  upon  the  high  seas  do  not  constitute 
an  exception  to  this  rule,  since  vessels  upon  the  high  seas  are 
considered  as  a  part  of  the  territory  of  the  nation  to  which  they 
belong.  Congress  took  the  same  view  of  this  rule  in  enacting  the 
act  of  March  3rd,  1825,  (4  Stat,  at  large,  115  )  by  which  the  pro- 
visions of  the  several  acts  of  Congress  relating  to  crimes  upon  the 
high  seas  were  extended  to  offences  committed  on  board  American 
vessels  in  foreign  ports  and  places  within  the  juri^rdiction  of  any 
foreign  state  or  sovereign,  by  any  person  belonging  to  the  com> 
pany  of  any  ship  or  a  passenger  upon  any  other  of  the  ship'ii 
company  or  a  passenger.  This  enactment  would  certainly  have 
been  useless  if  the  general  provisions  of  statutes  providing  for 
punishment  of  offences  upon  navigable  waters  had  been  understood 
to  operate  in  a  foreign  jurisdiction. 

As  offences  committed  by  the  subject  of  one  government  in  the 
territory  of  another  would  generally  be  liable  to  punishment  in 
the  jurisdiction  where  committed,  it  is  reasonable  to  require  that 
enactments  rendering  the  offender  liable  to  punishment  In  the 
home  jurisdiction  should  contain  a  provision  against  a  trial  and 
punishment  at  home  when  the  offender  had  already  been  triod 
abroad.  That  the  act  of  1857  does  not  contain  such  a  provision, 
i»  an  argument  that  it  was  not  intended  so  to  operate. 

Again :  Congress,  in  passing  the  act  of  1857  as  an  addition  to 
the  act  of  1825,  must  have  been  aware  that  neither  the  act  of 
1825  nor  that  of  1700  rendered  any  act  criminal  if  committed  in 
a  foreign  jurisdiction,  unless  committed  by  one  of  the  ship's  com- 
pany or  by  a  passenger  upon  another  person  sustaining  the  same 
relation  to  the  ship.  iUnxUd  Slates  t.  Imbat,  4  Waih.  C.  C,  tt, 
702.)    Why,  then,  if  th9  act  of  1857  was  intended  to'  operate  ii| 
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A  foreign  jurisdictiou,  was  ir  niuJc  general,  applying  to  all  pvr- 
sons,  whether  belonging  to  the  9hip  or  nor,  iint]  to  nil  offence:^  of 
the  kind  mentioned,  upon  wbomsocvei*  committed?  Murder,  if 
there  committed,  would  be  no  offence  unless  bj  or  upon  one  of 
the  ship's  company  or  a  passenger.  Is  a  wounding  without  malice, 
where  the  person  wouuded  hiippens  to  lire  long  enough  to  die 
upon  land,  nn  ofience  of  greater  enormity?  I  infer  that,  if  Con- 
gress hftd  intended  this  act  to  operate  in  a  foreign  jurisdiction, 
they  would  hare  confined  its  operation  to  offencea  committed  by  and 
upon  the  same  persons  mentioned  in  the  fifth  sectitn  of  the  act  of 
1825,  or  that  they  would  have  amended  that  section  sons  to  make 
its  provisions  general. 

But  it  is  urged  by  the  conusel  for  the  defendnnt  that  the  place 
in  question,  being  beyond  our  national  boundary  line,  and  being 
free  to  the  navigntion  of  our  vessels,  is  to  be  put  upon  the  same 
ground  with  respect  to  jurisdiction  as  the  high  seas  ;  that,  as  the 
act  of  the  defendant  was  committed  on  board  an  American  yesset, 
snch  vessel  is  to  be  considered  a  part  of  our  national  territory,  like 
a  vessel  upon  the  high  seas.  There  is  strictly  no  averment  of  the 
American  character  of  the  Tessel  contained  in  the  indictment,  but 
merely  ao  aTerment  of  American  ownership,  which,  it  would  seem, 
is  insnfiSeient  to  give  the  Fedral  court  jurisdiction  of  the  offence, 
since,  for  aught  that  appears  by  any  law  of  which  that  court  or 
this  can  take  notice,  the  character  of  the  vessel  might  be  foreign, 
though  her  owner  was  an  American  citizen. 

But  I  do  not  Tiew  this  question  as  material  to  the  present  case, 
nor  do  I  intend  to  express  a  definite  opinion  in  regard  to  it. 

But,  admitting  the  case  as  presented  by  the  pleadings  to  bo  in 
all  respects  such  as  to  bring  it  within  the  act  of  Congress  if  com« 
mitted  upon  the  high  seas,  can  the  views  of  defendant's  counsel  as 
to  the  character  of  the  waters  of  St.  Clair  River  be  maintained  ? 

Vessels  upon  the  high  seas  are  recognized  as  parts  or  elongations 
of  the  territory  of  the  nation  under  whose  flag  they  sail,  because 
the  sea  is  incapable  of  permanent  appropriation  as  property  or 
domain  by  any  one  nation,  and  no  one  nation  can  acquire  a  greater 
right  or  jurisdiction  over  it  than  another.  All  have  a  common 
right  and  a  common  jurisdiction,  none  an  exclusive  right  or  juris- 
diction— each  over  its  own  vessels,  none  over  the  vessels  of  the 
other.  The  exercise  of  jurisdiction  over  its  own  vessels  upon  the 
high  seas  cannot  therefore  come  in  conflict  with  the  rights  or  jur- 
isdiction of  any  other  nation.  Hence,  whenever  a  vessel  reaches 
a  place  clearly  within  the  territorial  dominions  and  rightful  and 
complete  jurisdiction  of  another  sovereignty,  the  nation  to  which 
the  vessel  belongs  terminates  and  that  of  the  foreign  sovereignty 
begins.  {Wheat.  Int,  Law,  6  et/.,  p.  168,  &c.)  And  though  the 
jurisdiction  of  the  nation  to  which  the  ship  belongs  continues  for 
some  purposes  over  the  ship  and  its  company,  as  already  intimated, 
such  jurisdiction  can  only  be  exercised  by  permission  of  the  for- 
eign sovereignty. 

Such  being  the  principles  applicable  to  the  high  seas,  can  the 
same  principles  apply  to  the  St.  Clair  River,  and  to  the  lakes  and 
and  connecting  waters,  through  which  the  national  boundary  line 
runs. 

If  these  lakes  and  rivers  are  iooapable  of  appropriation  as  ter- 
ritory or  national  domain — if  not  in  fact  within  the  territory  or 
rightful,  ordinary  and  complete  jiriadiction  of  any  nation — if  all 
nations  have  a  common  right  and  a  common  jurisdiction  over  them 
— if  no  nation  has  a  right  to  punish  crimes  there  committed  simply 
on  the  ground  of  territorial  sovereignty  over  the  place,  but  only 
by  reason  of  its  rights  over  its  own  vessels  or  citizens — if,  as  in 
the  case  of  the  ocean,  a  vessel  upon  the  lakes  or  the  St.  Clair  River 
would  be  without  and  beyond  the  protection  of  the  municipal  law 
of  any  government,  and  amenable  to  none,  without  extending  to 
such  vessel  the  laws  and  jurisdiction  of  the  government  under 
whose  flag  she  sails — then  the  same  principles  as  respects  juris- 
diction should  be  applied  to  these  waters  as  to  the  ocean. 

Bat  the  tenitory  of  a  State  or  nation  includes  the  lakes  and 
rivers  entirely  with  its  limits — they  are  part  of  its  domain.  ( VaiUl, 
b,  1.  ch.  22 ;   Wheat,  int.  Law,  252.) 

Within  this  rule  Like  Michigau  is  as  completely  a  part  of  the 
territory  of  the  United  States  as  if  it  were  land  not  coveretl  by 
water,  and  on  the  other  hand  Lakes  Winipeg,  Simcoe,  Mnnitou- 
lin  (or  Georgian  Bay)  are  equally  within  the  exclusive  jurt&dieilon 
of  the  British  government.  Being  thus  susceptible  of  appropxiation. 


they  must  beotpable  of  division,  and,  when  divided  between  two 
coutiguous  nations,  the  portiou  allotted  to  each  would  be  as  com- 
pletely a  part  of  its  tenitory  as  if  the  whole  lake  or  river  lay 
within  its  territory.  "  The  empire  or  jurisdiction  over  lakes  and 
rivers  is  subject  to  the  same  rules  as  the  property  of  them." 
**  Each  State  naturally  possesses  it  over  the  whole,  or  that  part  of 
which  it  possesses  the  dominion.*'  (Vattely  b.  1,  cA.  22;  ie/.,  ch. 
20,  s.  245;  liithop  Cr.  Law,  s.  575;  Whtat.  Int.  Law,  118,  115.) 

Again :  the  sovereignty  united  to  the  domain  establishes  the 
jurisdiction  of  the  nation  in  her  territory.  It  is  her  right  and  pro- 
vince to  administer  justice  in  all  places  under  her  jurisdiction,  and 
all  nations  ought  to  respect  this  right.  ( Vattel,  b.  2,  eh.  8  s.  84.) 
**  Every  Independent  nation  has  the  exclusive  jurisdiction  over  the 
navigable  waters  lying  within  its  territorial  limits."  {Per  Taney, 
Ch.  J.,  in  Wheeling  Bridge  ease,  13  How,  582.) 

The  above  principles  of  international  law,  as  applicable  to  the 
great  lakes  and  rivers,  liave  been  in  no  way  changed  by  treaty. 
All  theae  lakes  and  rivers  were  part  of  the  territory  of  France,  and 
were  ceded  with  the  surrounding  territory  to  Great  Britain,  and 
thereby  became  her  exclusive  property,  within  her  jurisdiction. 
After  the  recognition  of  American  independence  it  became  neces- 
ary  to  fix  a  boundary  line  between  our  territory  and  that  of  Great 
Britain.  Had  these  lakes  and  connecting  waters  been  considered 
in  the  light  of  the  high  seas,  either  the  boundaries  would  have  been 
simply  extended  to  the  lakes,  or  the  lands  on  either  side  would 
have  been  assigned  to  each  respectively,  leaving  the  lakes,  like 
the  ocean,  unappropriated.  But  the  treaty  of  1781,  fixes  the 
boundary  line  through  the  middle  of  the  lakes.  (8  Stat,  at  Large, 
81,  82.)  For  actual  establishment  of  the  line  by  commissioners, 
see  8  Stat,  at  Large,  274  to  277.  Thus  Great  Britain  and  the 
United  States  divided  these  lakes  and  rivers  between  them  as  part 
of  their  respective  domains.  It  would  have  been  a  startling  pro- 
ject for  them  to  have  thus  divided  the  ocean. 

Now,  as  Great  Britain  once  held  exdasive  jurisdiction  over  the 
whole  of  these  waters,  and  as  by  the  treaty  of  1788  she  gave  up 
nothing  on  her  own  side  of  the  boundary  line,  her  jurisdiction  over 
the  waters  on  her  side  mu^t  have  remained  in  her  as  before,  and 
the  United  States  acquired  an  equally  exclusive  property  and  jur- 
isdiction on  their  side  of  the  boundary  line. 

By  the  7th  article  of  the  treaty  of  1842,  (8  Stat,  at  Large,  575) 
it  was  agreed  that  the  various  channels  in  the  St.  Lawrence,  De- 
troit and  St  Clair  Rivers  **  Shall  be  equally  free  and  open  to  the 
ships,  vessels  and  boats  of  both  parties."  But  this  is  no  more  than 
that  **  innocent  nse"  of  the  waters  which  is  permitted  without  any 
surrender  of  jurisdiction,  and  without  treaty  might  be  refused  by 
either,  (  Whtat.  Int.  Law,  253,)  as  is  evident  from  the  second 
article  of  the  same  treaty,  which  makes  the  same  provision  for  the 
free  use  of  the  portage  between  Lake  Superior  and  the  Lnke  of 
the  Woods,  one  of  which,  eight  miles  in  length,  lies  wholly  with- 
in the  State  of  Minnesota.  The  same  remarks  apply  to  similar 
provisions  in  the  reciprocity  treaty  of  1854.  Under  all  these 
treaties  it  is  clear  that,  while  the  subjects  of  either  nation  should 
be  within  the  territorial  limits  of  the  other,  they  would  be  bound 
to  conform  to,  and  would  be  protected  by,  the  laws  of  the  nation 
to  which  the  territory  belonged.  (  Vittei,  b.  2,  ch  8,  ss.  101,  102  ) 
It  is  difficult  to  perceive  upon  what  principle  the  courts  of  either 
nation  could,  while  these  treaties  remain,  convlder  these  waters 
for  jurisdictional  purposes,  and  especially  for  criminal  jurisdiction, 
as  differing  in  any  respect  from  the  land:§  within  their  respective 
limits,  where  the  jurisdiction  of  each  is  exclu»>ive  and  absolute. 
(Per  Marshall,  C  J.,  in  Schooner  Exchange  v.  McFaddtn,  7  Craneh, 
186.) 

But  there  are  other  reasons  why  I  do  not  consider  the  act  of 
1857  applicable  to  these  waters  : 

First  The  offence  described  in  the  act  is  not  one  of  those 
which  would  be  equally  calculated  to  injure  the  Federal  govern- 
ment or  its  citizens  wherever  committed.  The  statute  makes  the 
locality  of  the  act  a  necessary  ingredient  in  the  offence.  It  is  not 
>  loie  the  act  committed,  but  the  place  also  where  committed,  and 
the  result,  which  constitute  the  offence,  and  give  jurisdiction  to 
the  Federal  court.  It  is  evident,  I  thiok,  from  the  language  of 
the  act,  as  well  as  from  the  nature  of  the  offence  provided  for, 
that  the  place  where  the  offence  is  committed  must  be  one  mari- 
time in  its  oharaoter,  over  which  as  a  locality  the  Federal  gov- 
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ernment  bare  a  right  to  exercise  admiralty  and  maritime  jarisdic- 
iioD.  {See  United  Siatez  t.  Coombty  12  PeL  74)  Criminal  statutes 
mnBi  be  strictly  construed.  The  Federal  courts  obtain  jurisdiction 
by  reason  of  the  place  where  the  fatal  wound  is  given,  not  from 
the  place  where  the  death  occurred,  and  I  think  the  terms  used  in 
the  act  as  descriptiTe  of  place,  "  within  the  admiralty  jurisdiction 
of  the  United  States,"  must  be  understood  to  refer  to  those  places 
where  that  jurisdiction  is  complete — where  the  United  States  ba?e 
the  right  to  send  their  officers,  and  enforce  that  jurisdiction  upon 
their  citizens  and  their  Tessels.  Can  a  place  as  a  locality  be  said 
to  be  within  the  admiralty  jurisdiction  of  the  United  States  where 
no  executiTe  officer  has  the  right  to  enforce  the  admiralty  law,  or 
to  arrest  an  offender  7 

Second.  This  is  not  the  first  act  of  Congress  for  the  punish- 
ment of  offences  upon  navigable  waters,  in  which  terms  of  similar 
import  hare  been  used  to  describe  the  locality  of  the  offence 

Thus  the  8th  section  of  April  SO,  1790,  (H  StaU  at  Large,  113, 
114.)  uses  the  terms,  **upon  the  high  seas,  or  in  any  river,  haven, 
basin,  or  bay  out  of  the  jurisdiction  :f  any  particular  State." 

The  act  of  March  8,  1825,  in  the  fourth  section  uses  the  words, 
«<  upon  the  high  seas,  or  in  any  arm  of  the  sea,  or  in  any  river, 
haven,  creek,  basin  or  bay  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States,  and  out  of  the  jurisdiction  of  any 
particular  State."  (4  Slat,  at  Large,  115.)  Nearly  the  same 
words  are  repeated  in  the  6th»  11th  and  22ndlBections. 

The  act  of  1857  (11  Slat,  at  Large,  250)  is  by  its  title  an  ad- 
dition to  the  last  named  act,  and  describes  the  place  in  the  very 
words  of  the  11th  and  22Dd  sections  of  that  act. 

Of  these  various  acts  that  of  1790  is  the  least  restricted  in  its 
language,  but  the  8th  section  of  this  act,  as  shown  by  my  brother 
Campbell,  has  never  been  held  to  extend  into  a  foreign  jurisdiction. 

Third.  Th«  8th  section  of  the  act  of  1 790  cannot  for  another 
reason  be  understood  to  apply  to  any  waters  not  essentially  mari- 
time in  their  character  and  virtually  constituting  a  part  of  the 
high  seas.  This  section  '*  defines  and  punishes  piracies  on  the 
high  seas,"  and  could  only  have  been  passed  in  pursuance  of  the 
power  given  by  art.  1,  sec.  8,  of  the  constitution.  Now,  as  the 
power  is  given  in  express  terms,  which  vecoguize  the  offence  as 
being  confined  to  the  high  seas.  Congress  can  have  no  power  to 
punish  it  elsewhere.  Unless  where  a  power  is  expressly  given  in 
the  constitution  subject  to  limitation,  we  are  at  liberty  to  ignore 
the  express  power,  and  to  infer  the  same  power  without  the  limi- 
tation from  some  other  provision  of  the  constitution  in  which  it 
is  not  expressed. 

Fourth.  It  cannot  be  supposed  that  Congress  intended  to  extend 
the  operaUon  of  any  of  these  acts  to  the  waters  connecting  the 
great  lakes  and  to  exclude  the  lakes  themselves.  But  if  Congress 
thought  it  necessary  specially  to  designate  havens,  creeks,  basins 
and  bays  in  order  to  bring  them  within  the  operation  of  the  acts 
why,  if  they  were  intended  to  be  embraced,  did  they  omit  to  men- 
tion the  lakes,  which  lie  wholly  in  the  interior  and  are  in  no 
sense  a  part  of  the  ocean. — Havens,  creeks,  basins  and  bays,  and 
rivers  when  they  open  into  the  sea,  may  with  some  reason  be 
held  to  be  part  of  the  high  seas,  {^Montgomery  v.  Henry,  1  Dall. 
50.)  but  not  such  lakes  as  ours. 

From  these  considerations,  as  well  as  those  mentioned  by  my 
brother  Campbell  and  many  others,  I  am  entirely  satisfied  that 
Congress,  whatever  may  be  its  power,  has  not  so 'exercised  that 
power  as  to  make  the  transactions  set  out  in  the  former  indict- 
ment, at  the  place  and  under  the  circumstances  there  stated,  a 
crime  punishable  by  the  Federal  courts;  that  Congress  never 
understood  or  intended  the  act  of  1857  to  extend  to  any  waters 
not  essentially  maritime,  much  less  to  a  river  a  thousand  miles 
in  the  interior  of  a  continent,  not  navigable  from  the  ocean,  and 
least  of  all  to  a  part  of  that  river  within  the  territory  and  exclu- 
sive jurisdiction  of  a  foreign  sovereign.  I  must  therefore  consider 
the  question  of  jurisdiction  over  the  case  set  forth  in  the  indictment 
in  the  Federal  court  in  the  same  light,  and  as  resting  upon  the 
same  principles,  as  if  the  offence  had  been  charged  to  have  been 
committed  on  land  in  the  interior  of  any  county  in  England. 

On  the  argument  it  was  assumed  by  the  counsel  for  the  defend- 
ant that  the  majority  of  this  court  in  the  case  of  the  American 
Tramportation  Company  t,  Moore.  (5  Mick.  868,)  had  admitted  the 
existence  of  the  admiralty  jurisdiction  upon  the  lakes,  and  ex- 


pressed an  approval  of  the  case  of  the  Genesee  Chief,  (12  /Tow.  443.) 
No  such  question  was  involved  in  that  case,  and  no  such  opinion  was 
intended,  as  I  then  understood  and  now  understand  to  be  expressed. 
The  question  in  that  case  was  whether  **  an  act  to  limit  the  liability 
ofshipownera  and  for  other  purposes,"  approved  March  8rd,  1851, 
applied  to  the  lakes.  The  majority  of  the  court  held  that  it  did  so 
apply.  That  act  was  a  regulation  of  commerce  and  the  facts  in 
that  case  brought  the  transaction  within  the  definition  of  commerce 
between  States.  The  decision  in  the  case  of  the  Genesee  Chief  was 
cited  only  for  the  purpose  of  showing  what  had  been  the  course 
of  legislation  and  judicial  decision  in  reference  to  the  lakes,  and 
the  citation  cannot  be  considered  an  approval  of  the  principle 
there  decided.  It  was  not  so  understood,  I  think,  by  the  majority 
of  the  court,  and  certainly  not  by  myself.  And  I  will  say  that, 
with  a  high  respect  for  the  ability  of  the  eminent  jurist  who  pro- 
nounced that  decision,  and  after  a  careful  consideration  of  the  case 
and  of  the  authorities  cited  in  support  of  the  decision,  I  am  unable 
to  bring  my  mind  to  the  same  conclusion.  Nor  can  I  resist  the 
conviction  that  so  much  of  that  opinion  as  declares  that  the  lakes 
and  all  the  navigable  rivers  of  the  United  States  are  within  the 
scope  of  admiralty  and  maritime  jurisdiction,  as  known  and  un- 
derstood in  the  United  States,  when  the  consUtutien  was  adopt- 
ed, is  not  only  unsupported  by  any  satisfactory  proof,  but  is 
in  direct  opposition  to  the  most  overwhelming  evidence,  his- 
torical and  judicial,  both  in  this  country  and  in  England.  (See 
dissenting  opinions  of  Justices  Daniel  and  Campbell,  in  Jjck' 
son  V.  Sleamboat  MagnoUa,  20  How,  296,  and  the  dissenting 
opinion  of  Mr.  Justice  Woodbury  in  Waring  v.  (7/«rA,  5  JTbv.  467. 
See,  also,  the  opinions  of  Justices  Daniel  and  Woodbury  in  New 
Jersey  Steam  Navigation  Company  v.  MsrchanU*  Bmnk^  6  Bow» 
896.)  The  act  of  Feb.  26,  1845,  entitled  <*an  act  to  extend  the 
jurisdiction  of  the  District  Courts  to  certain  oases  upon  the  lakes 
and  navigable  waters  connecting  the  same,"  which  is  referred  to 
in  the  case  of  the  Genesee  Chief,  and  there  held  to  have  been  en- 
acted under  the  grant  of  admiralty  power  in  the  constitution, 
mubt,  I  think,  so  far  as  it  has  any  constitutional  ralidity,  rest 
upon  the  power  to  regulate  commerce  between  the  States,  and 
upon  the  power  to  establish  courts  and  to  define  their  jurisdiction. 
It  is  not  my  purpose  here  to  review  the  decision  in  the  Genesee 
Chief  case,  nor  to  discuss  the  question  whether  there  can  be  any 
civil  admiralty  jurisdiction  over  the  lakes  and  their  connecting 
waters,  since,  if  it  extend  to  these  waters  at  all,  it  can  only  ex- 
tend as  a  complete  admiralty  jurisdiction  to  those  parts  of  them 
within  the  national  boundary  line,  and  these  are  excluded  from 
the  operation  of  every  act  of  Congress  in  relation  to  crimes  upon 
the  water  by  the  express  terms  of  the  acts.  And  whatever  juris- 
diction the  Federal  courts  may  exercise  over  matters  of  contract 
and  tort  arising  beyond  this  line  does  not  spring  from  any  right 
or  jurisdiction  over  the  place  as  a  locality,  but  from  the  nature 
of  the  cause  of  action ;  while  the  act  of  1857  clearly  contemplates 
an  admiralty  jurisdiction  over  the  place  as  a  locality  where  that 
jurisdiction  may  be  enforced — in  other  words,  a  complete,  un- 
qualified admiralty  jurisdiction. 

The  two  questions  reserved  for  our  opinion  should,  I  think,  be 
answered  in  the  negative. 

JusTica  Mannikg,  concurred. 


SUPREME  COURT  OF  PENNSYLVANIA. 

Nksbit  vs.  thv  Cobuionwsaltb. 

-^      {From  the  Pitisburgh  Legal  Journal.) 

It  Is  MMB^l  to  a  raminary  oooyIbUoo  for  a  brMeh  of  the  finoday  lawi  that  It 
dMcribe  the  act  of  tha  defeiidaiit  U  moh  a  way  m  to  iBdivlduate  it,  and  ta 
make  It  appear  to  belong  to  a  clan  of  acta  IbrUdden  by  law. 

A  oo&Tletlon,  finding  that  the  defendant  droTe  a  carriage  on  a  Sunday  with  per> 
■one  In  It  who  were  not  traTelen,  does  not  deaerlbe  an  aat  that  le  Ibrbldden  by 
law ;  he  might  have  been  driving  hia  fiamlly,  or,  aa  a  domeatio  aerrwat,  hia  em- 
ployer*8  fauiily  to  chareh,  and  auch  an  act  ii  not  nnlawfol. 

The  best  arjcnment  in  auppnrt  of  a  given  interpntatlon  of  an  old  law  ia  tha  kmg 
neagd  of  the  connt-ry  In  ita  fkrct. 

The  purpneea  Ibr  which  the  Lord'a  day  is  protected  by  law  le,  that  It  may  be  dero- 
ted  toreat  and  to  the  worship  of  Qod;  and  no  means  reaqpnaUy  neoesaury  for 
theae  pnrpoees  can  be  regarded  as  forbidden. 

The  law  regards  all  thoae  means  as  reasonably  neeoesafy  for  a  pnrpoea,  wUeh  m>- 
ciety  by  its  cnstoma  reoognlaes  as  tha  ordinary  means  therefor,  according  to 
circumstances. 

Where  work  on  the  Lord's  day  is  demanded  by  necessity  or  charity,  It  may  be 
done  by  tha  nsual  means  approiirlata  to  tha  work. 
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The  law  regards  that  m  nereoMry  which  th«  oommoa  wmse  of  the  ooantry,  in  its 

ordisary  modns  of  bnaintfoa,  regHrds  m  necMsary. 
The  term  **  worldly  employment  **  In  the  act,  does  not  Include  the  meanii  of  con- 

ducting  and  attendiojc  the  public  worship  of  Ood,  nor  thone  domestic  employ* 

ments  of  the  family  that  pertain  directly  to  the  proper  dutJes,  comlbrts  and  no* 

camitee  of  the  day. 

Certiorari  to  Hon.  Henry  A.  WetiTer,  Mayor  of  Pitteburgh. 

The  facts  of  this  case  sufficiently  appear  in  the  opinion  of  the 
Court. 

Argueci,  Not.  18,  1859,  by  McKnigbt  and  Camaham  for  Plain- 
tifF  in  error,  and  by  WilHaras  and  Howard,  contra. 

Opinion  by  LowaiB,  C.  J., 

The  technical  formalities  of  an  old  summnry  conTiction  are  much 
beyond  the  ordinary  skill  of  jnsticcs  of  the  peace  in  this  country  ; 
and  for  this  and  other  reasons,  some  parts  of  them  have  been  much 
condemned  in  modern  legislation.  But  it  is  still  essential  that  a 
summary  conTiction  shall  contain  a  finding  that  a  special  act  has 
been  performed  by  the  defendant ;  and  that  it  shall  describe  or 
define  it  in  such  a  way  as  to  indiTiduate  it  and  show  that  it  falls 
within  an  unlawful  class  of  acts.  Without  this,  a  judgment  that 
the  law  has  been  Tiolated  goes  for  nothing. 

Now,  this  is  not  a  formal  or  technical  rule  of  summary  conno- 
tions,  but  a  most  essential  and  substantial  one.  No  citizen  could 
haTe  any  sort  of  protection  against  the  wickedness  or  ignorance  of 
inferior  magistrates,  if  these  were  authorized  to  oonTict  citizens 
of  offences,  and  yet  allowed  so  to  record  their  pvooeedings  that  the 
Tery  act  done  cannot  be  ascertained,  and  thus  their  judgment  can- 
not be  tested  by  their  judicial  superiors. 

The  most  common  purpose  for  which  Inferior  tribunals  are  re- 
viewed by  their  superiors,  is  in  order  to  correct  their  erroneous 
application  of  law  to  ascertained  facts.  But  when  the  record  con- 
tains no  definite  facts,  but  only  a  legal  conclnsion  from  unrecorded 
facts,  the  superior  court  cannot,  without  compelling  a  return  of 
the  eTidence,  or  taking  testimony  of  what  it  was,  decide  whether 
the  legal  conclnsion,  that  is,  the  conTiction  of  the  offence,  is  right 
or  wrong.  In  such  a  case,  for  the  safety  of  the  citizen,  they  usu- 
ally rcTerse  the  conTiction,  simply  because  no  act  appears  upon  it 
that  justifies  the  judgment.  And  this  rule  applies  not  only  to 
summary  couTictions,  but  to  indictments  and  trials  by  jury  in  the 
higher  courts,  and  generally  eTen  to  judgments  in  oiTil  actions 
there.  A  sentence  is  reTersed  if  the  records  do  not  show  the  com- 
mission of  a  well  defined  act  that  is  forbidden  by  law. 

Now  let  U8  see  what  act  the  defendant  here  is  found  to  haTe 
committed.  He  is  convicted,  leaTing  out  rednndant  words,  of 
haTing  **  performed  worldly  employment,  by  driTing,  on  Sunday, 
a  carriage  in  which  were  certain  persons,  not  travellers,  the  same 
employment  not  being  a  work  of  necessity  or  charity.*' 

Nobody  supposes  that  driTing  a  carriage  is  CTer,  by  itself,  a  work 
of  necessity  or  charity,  though  it  may  be  a  means  by  which  all 
sorts  of  works,  including  those  of  necessity  and  charity,  are  per- 
formed. We,  therefore,  for  the  sake  of  simplicity,  throw  out  these 
words.  The  words  **  worldly  employment,"  are  the  magistrate's 
judgment  concerning  the  fact,  and  we  leaTe  them  out,  and  then 
we  haTe  the  definition  of  the  naked  Act,  thus:  DriTing  a  carriage 
on  Sunday  with  persons  in  it  who  woi'e  not  traTellers.  Does  this 
description  contain  all  the  elements  of  an  offence  against  the  law  ? 

It  will  be  seen  at  once  that  if  the  defendant  had  been  driTing 
bis  own  family  to  church  on  the  Lord's  day,  he  would  haTe  been 
doing  the  Tery  act  that  is  here  charged.  If,  then,  this  conviction 
stands  affirmed  by  us,  it  will  be  equivalent  to  a  decision  by  this 
Court  that  a  man  cannot  drive  his  own  family  to  church  on  the 
Lord's  day  without  transgressing  the  law ,  because  he  will  be  dri- 
ing  on  Sunday  a  carriage  with  persons  in  it,  who  are  not  travel- 
lers. For  anything  appearing  on  this  record,  the  defendant  has 
done  no  other  or  worse  act  than  f  his,  and  of  course  this  conviction 
must  be  reTersed;  for  no  sensible  man  supposes  that  the  law 
forbids  such  an  act. 

But  we  must  not  dismiss  this  case  thus  summarily.  The  magia- 
trate  did  not  truly  record  the  net  done,  and  declined  to  send  up 
any  correction  of  his  record.  But  we  do  not  need  to  discuss  his 
duty  in  this  regard,  for  the  counsel  on  both  sides  admit  the  only 
elements  of  the  net  thut  were  wanting.  According  to  the  truth 
the  conTiction  ought  to  haTe  found  that  the  defendant,  as  a  hired 
domestic  serTant,  droTe  his  employer's  family  to  church  on  the 
Lord's  day.     Is  this  an  unlawAil  act  ? 


No  member  of  this  coort  has  any  doubt  or  hesitation  in  saying 
that  it  is  not.  No  man  baTing  a  reasonable  respect  for  the  ordi- 
nary customs  and  usages  of  the  country  could  eTer  originate  a 
doubt  about  it.  Since  the  settlement  of  the  country  we  haTe  bad 
substantially  the  same  law  upon  this  subject;  and  under  it  this 
sort  of  act  has  always  been  deemed  lawful,  as  is  shown  by  the  fact 
that  it  has  always  been  practised,  and  that  its  lawfulness  has 
neTer  been  questioned.  And  surely  the  uniform  practical  inter- 
pretation of  a  law  for  near  two  centuries,  is  an  argument  that  is 
worth  more  than  hours  of  refined  critiolsm  and  analysis  of  its 
phraseology.  It  is  the  expression  of  the  common  sense  of  the 
country,  and  therefore  the  argument  which  common  sense  most 
readily  appreciates. 

We  repeat,  therefore,  that  men  who  respect  tbe  common  sense 
of  the  country  could  not  originate  a  doubt  about  the  lawfulness  of 
the  defendant's  act.  They  might  oonfose  themselves  by  substitu- 
ting their  interpretaion  of  a  divine  law  on  the  same  subject, 
in  place  of  the  civil  law,  whioh  alone  can  be  judicially  applied,  or 
they  might  be  embarrassed  or  perhaps  misled  by  objections  and 
arguments  inTented  or  retailed  by  others :  but  this  is  only  because 
they  have  not  so  studied  the  subject  as  to  be  ready  with  an  answer. 
Usually,  the  best  argument  in  favour  of  a  given  interpretation  of 
an  old  law  is  to  point  to  tbe  usages  of  the  country  in  its  favor. 
Minds,  respectful  of  society,  admit  such  arguments  cheerfully. 
Minds  that  have  no  such  respect,  need  to  be  educated  over  again, 
rather  than  argued  with.  Applying  tbe  argument  from  common 
usage  to  this  case,  this  conviction  is  very  plainly  erroneous; 
whether  it  means  to  say  that  a  man  oannot  drive  his  family,  or  a 
hired  man,  his  employer's  family  to  church  on  the  Sabbath. 

And  although  an  analytic  argument  is  always  weak  and  weari- 
some, and  a  long  one  can  never  have  the  force  of  a  short  one  that  is 
comprehended,  we  think  that  it  can  be  perfectly  and  clearly  shown 
from  the  purposes  and  terms  of  the  law,  that  it  does  not  include 
the  act  here  charged.  We  cannot  do  this  without  using  more  words 
than  we  like  to  trouble  people  with ;  bnt  we  shall  be  as  saving  of 
their  time,  as  our  own  time  will  allow.  We  shall,  for  the  sake  of 
oleamees,  drop  all  redundant  words,  even  in  quoting  acts  of  As- 
sembly. The  discttsston  will  add  dearnesa  to  the  convictions  de- 
rived from  the  argument  founded  on  general  usage. 

Let  us  inquire  wkff  people  are  forbidden  to  carry  on  their  worldly 
business  on  the  Sabbath.  Our  brother  Woodward  has  already 
shown  that  it  is  in  order  that  the  people  may  devote  the  day  to 
rest  and  to  the  worship  of  Qod,  (9  Harris,  p.  482 ;  10th  id.  111.) 
Our  first  law  on  this  subject,  was  the  86th  of  the  laws  agreed  upon 
in  England,  May  6th,  1852,  which  declares  the  purpose  to  be 
**  for  the  ease  of  creation,  and  that  people  may  better  diepose  them- 
selves to  worship  God  according  to  their  understandings."  The 
very  first  law  of  the  first  General  Assembly  of  Pcnsylvania  was  on 
this  subject,  and  was  passed  at  Chester,  December  7,  1682.  It 
declares  that  **  for  the  ease  of  creation,  people  ehall  abstain  from 
their  usual  and  common  toll  and  labour,  that  they  may  the  better 
dispose  themseWes  to  read  the  scriptures  of  truth  at  home,  and 
frequent  meetings  of  religious  worship."  This  law  was  re-enacted 
in  1700,  and  again  in  1706,  in  nearly  the  same  words.  These  re- 
enactments  were,  doubtless  rendered  necessary  by  repeals  in 
Council.  The  English  Statute  which  serTed,  in  some  measure,  as 
a  model  for  all  these,  was  passed  in  1676  (29,  C.  2  c.  7,)  and  goes 
much  further,  for  it  requires  people  to  obserTe  the  day  "  by  exer- 
cising themseWes  in  the  duties  of  piety  and  true  religion,  publicly 
and  priTately." 

We  should,  no  doubt,  differ  very  widely  in  our  modes  of  express- 
ing what  ought  to  be  the  purposes  and  reason  of  the  Sabbath  as  a 
ciTil  institution.  Such  differences  are  incTitable;  for  people 
always  know  their  moral  and  physical  wants  much  better  than  the 
remedy  for  them.  They  must  haTe  institutions  according  to  their 
wants,  whether  they  can  giTo  philosophical  reasons  for  them  or 
not.  And  so  long  as  they  are  unable  to  distinguish  clearly  between 
religion,  morality,  and  law,  it  is  of  tlieir  Tery  nature  that  their 
political  institutions  mwst  be  more  or  less  theoretical  or  religious. 
No  number  of  rational  principles,  set  in  array  of  bills  of  rights, 
can  prcTent  this.  The  natural  order  of  CTcnts  cannot  be  arrested 
by  such  barriers. 

We  are  not  forgetting  that  the  public  acts  of  our  Pensylvania 
Ancestors  abound  with  declarations  in  fiftvor  of  liberty  of  con- 
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science,  nod  that  some  regard  tbeae  declarations  as  inconsistent 
iritli  the  Suuday  laws.  But  a  little  reflection  shows  tj)at  they  in- 
dicate the  moral  ideal  to  which  all  governments  ought  to  approach 
aa  nearly  as  possible  rather  than  a  positive  principle  of  legislation. 
And  in  applying  such  declarations,  we  mast  bear  in  mind,  that 
they  proceeded  from  an  earnestly  Christian  people,  and  must  receive 
a  practical  interpretation. 

They  never  thought  of  tolerating  paganism,  or  the  principle  of 
ecclesiastical  supremacy  in  ciTil  affairs,  on  the  ground  of  liberty 
of  conscience.  They  could  not  admit  this  as  a  civil  justification 
of  human  sacrifices  or  parrilide,  or  infanticide,  or  thuggisra,  or  of 
such  modes  of  worship  as  the  disgusting  and  corrupting  rites  of 
the  Dyonisia,  aad  Aphrodisia,  and  Eleusinis,  and  other  festivals  of 
Greece  and  Rome.  ^ 

They  did  not  mean  that  the  pure,  moral  customs  which  Christi- 
anity has  introduced  should  be  without  legal  protection,  because 
some  pagan  or  other  religionist,  or  anti-religionist  should  advocate 
as  a  matter  of  conscience,  concubinage,  polygamy,  incest,  free 
love  and  free  divorce,  or  any  of  them 

They  did  uot  mean  that  public  processions  and  satyrio  dances, 
and  obscene  songs,  and  indecent  statutes,  and  paintings  of  ancient 
or  of  modem  paganism,  might  be  introduced,  under  the  profession 
of  religion,  or  pleasure,  or  conscience,  to  seduce  the  young  and 
the  ignorant  into  a  Corinthian  degradation  ;  to  offend  the  moral 
sentiment  of  a  refined  Christian  people ;  and  to  compel  Christian 
modesty  to  associate  with  the  nudity  and  impurity  of  Polynesian 
or  of  Spartan  woman.  No  Christian  people  could  possibly  allow 
such  things.  No  written  law,  founded  on  such  bald  and  impotent 
rationalism,  could  present  the  slightest  obstacle  to  the  sentiment 
and  action  of  a  people  in  opposition  to  such  things. 

Every  Christian  man  is  sure  that  it  is  his  religion  that  has  sup- 
pressed the  Pagan  customs  just  alluded  to,  and  that  to  it  is  due 
the  large  advance  in  justice,  benevolence,  truth  and  purity  that 
belongs  to  modern  civilizatijn;  that  it  has  purified  and  elevated 
the  family  relations ;  that  it  has  so  elevated  the  moral  standards 
of  society  that  ibe  indecencies  and  cruelties  and  cheats  of  Pagan- 
ism are  now  condemned  by  customs  and  by  law  as  crimes.  And 
he  is  very  sure  that  the  Sabbath  and  its  institutions  were  the 
prominent  means  of  this  progress,  and  are  essential  to  its  main- 
tenance and  continuance. 

How,  then,  is  it  possible  for  a  Christian  people  to  avoid  protec- 
ting such  a  day  and  its  institutions  ?  If  there  are  men  who  oppose 
them  as  superstitions,  let  them  at  least  respect  them  as  essential 
constitu tents  of  the  people's  life  which  cannot  possibly  be  laid 
aside  nt  will.  If  strangers  to  our  institutions  dislike  these  par- 
ticular ones,  let  them  accord  a  reasonable  respect  to  us,  and  indul- 
gence to  our  customs,  and  they  will  soon  be  reconciled  to  both, 
and  find  other  matters  more  needing  their  reforming  efforts.  If 
they  have  better  principles  than  we  have,  we  cannot  reject  them 
unless  they  are  presented  to  our  minds  with  disrespectful  rudeness, 
and  then  we  must  reject  them.  Disrespectful  argumentation  is 
a  violation  of  mental  rights,  and  is  therefore  resented.  The 
cause  that  succeeds  in  the  use  of  it,  succeeds  rather  in  spite  of  its 
arguments  than  by  them. 

i^y  our  Sunday  laws,  and  our  other  laws  against  vice  and  im- 
morality, we  do  not  moan  to  enforce  religion ;  we  admit  that  to 
be  im possible.  But  we  do  mean  to  protect  our  customs,  no  matter 
that  they  may  have  originated  in  our  religion ;  for  they  are  essen- 
tial parts  of  our  social  life.  Instinctively  we  defend  and  protect 
them.  It  is  mere  social  self-defence,  and  not  a  matter  of  choice. 
In  doing  so  we  must  be  as  generous  toward  those  who  differ  (h>m 
us  as  VR«  know  how  to  be,  or  as  circumstances  will  allow  us  to  be. 
No  more  than  this  can  reasonably  be  expected  of  us. 

But  we  have  ascertaineil  the  purpose  for  which  the  day  is  pro- 
tected :  let  us  notice  another  principle  heretofore  pointed  out  by 
our  brother  Woodward — *'  that  no  means  reasonably  necessary  for 
these  ends  (the  general  purposes  of  the  day)  can  be  regarded  as 
prohibited."    10  Harris,  111. 

Let  us  endeavour  to  seiie  this  thought  fully  and  clearly.  Law 
regards  all  those  means  as  reosonably  necej'sary  for  n  purpose, 
which  society  recognises  as  the  ordinary  and  usual  means  under 
existing  circumstances.  We  may  therefore,  modify  the  expres- 
sion thus :  in  fulfilling  the  purposes  of  the  day  the  law  recognises 
as  proper,  all  the  ordinary  and  useful  means  employed  for  such 
purposes,  making  all  due  allowance  for  the  different  circumstances 
in  which  people  are  placed. 


Let  it  be  noticed  that  this  rule  applies  only  to  those  occupations 
thfit  fall  within  the  purposes  of  the  day,  and  not  to  those  which 
are  merely  unforbidden.  Some  acts  are  not  forbidden,  and  yet 
the  usual  means  of  executing  them  are.  Fuel  and  clothing  are  not 
forbidden,  yet  the  usual  means  of  obtaining  thorn,  by  merchants, 
manufacturers,  carriers,  farmers,  gardeners  and  laborers,  are  for- 
bii'ien. 

On  the  other  hand  a  special  purpose  of  the  day  is,  that  people 
may  enjoy  religious  worship  and  instruction,  and  hence  the  func- 
tions of  the  preacher,  the  religious  teacher,  the  sexton,  the  organ- 
ist and  the  f»ingers,  are  not  forbidden  even  though  these  persons 
engage  in  these  employments  as  a  means  of  livelihood.  Hence 
also  the  ordinary  means  of  attending  public  worship  are  not  for- 
bidden when  used  purely  for  this  purpose.  In  this  view  of  the 
case,  it  is  the  rightness  and  the  exigencies  of  the  purpose  that 
justify  the  ordinary  means  of  effecting  it.  Conducting  and  atten- 
ding religious  worship  are  among  the  very  purposes  for  which  the 
law  protects  the  day,  und  therefore  all  the  means  which  common 
usuage  shows  to  be  reasonably  necessary  for  these  purposes,  are 
not  forbidden. 

Some  wordly  employments  are  expressly  allowed,  such  as  re- 
moving with  one's  family,  delivery  of  milk  and  necessaries  of  life, 
and  the  business  of  ferrymen  and  inkeepers,  and  of  course  these 
may  be  performed  by  a  principal  or  by  his  servants,  and  by  all  the 
ordinary  means  adopted  for  these  purposes  and  which  are  not 
themselves  forbidden. 

And  all  wordly  employments  are  allowed  which  in  their  natare 
consists  of  acts  of  necessity  or  charity ;  or  if  they  become  so  for 
the  time  being  by  reason  of  the  famine,  flood,  fire,  pestilence  or 
other  disaster.  In  such  eases  necessity  and  charity  demand  the 
work,  and  with  it  all  the  ordinary  means  of  doing  it.  The  whole 
purpose  of  some  employments  is  to  do  works  of  necessity  or  charity. 

The  business  of  a  physician  cannot  be  stopped  on  Sunday,  be- 
cause it  is  a  work  of  necessity.  He  must  travel  in  performing  it, 
and  he  is  therefore  entitled  to  use  all  the  ordinary  means  of  such 
travel,  and  this  indudes,  of  course  the  labor  of  his  servants  in  at- 
tending to  his  horse  and  carriage,  and  in  driving,  if  he  thinks  it 
needful.  The  law  does  not  enquire  whether  he  might  have  done 
such  work  himself.  It  is  not  the  driving,  but  the  principal  work 
that  is  needful ;  the  driving  follows  merely  as  ordinary  means. 

The  business  of  the  apothecary  is  necessary,  so  far  as  it  is  con- 
nected with  human  sickness,  and  a  man  may  attend  to  it  by  his 
servants,  though  that  means  may  not  be  necessary.  Hospitals  in 
great  variety  are  necessary,  and  no  one  doubts  that  all  the  domes- 
tic attendants  of  these  institutions  may  lawfully  pursue  their  usual 
avocations  therein,  because  they  are  the  ordinary  means  of  a  le^ti- 
mate  purpose. 

But  no  one  ought  to  expect  sharp  definitions  of  legal  duty  on 
such  a  subject  Modes  of  living,  of  business,  of  travel,  and  other 
human  customs  are  so  continually  changing  that  definitions  iovol- 
ving  them  can  never  be  universally,  but  only  generally,  adequate. 
All  that  we  can  expect  is  truth  and  accuracy  to  a  general  extent. 
Even  law,  as  a  definition  of  human  duty,  is  subject  to  this  defect 
Yet,  with  very  few  exceptions,  it  is  true  that  no  one  who  sincerely 
respects  the  customs  of  society,  and  strives  to  maintain  them  in  his 
social  life,  can  fail  to  understand  the  law  in  all  its  main  features, 
and  to  live  in  conformity  with  it  It  is  only  in  peculiar  and  excep- 
tional cases  that  any  difficulties  can  arise,  and  even  these  are  made 
easy  to  solution,  by  a  sincere  disposition  to  conform  to  the  order 
of  society. 

Necessity  itself  is  totaly  incapable  of  any  sharp  definition.  What 
is  a  mere  luxury,  or  perhaps  entirely  useless  or  burdensome  to  a 
savage,  may  be  a  matter  of  necessity  to  a  civilised  man.  What 
may  be  a  mere  luxury  or  pleasure  to  a  poor  man,  may  be  a  neces- 
sary when  he  has  grown  rich.  Necessity,  therefore,  can  itself  be 
only  approximately  defined.  The  law  regards  that  as  necessary 
which  the  common  sense  of  of  the  country,  in  its  ordinary  modes 
of  doing  its  business,  regards  as  necessary. 

Dy  this  test,  the  business  of  keeping  a  livery  stable  for  the  care 
of  people's  horses,  is  a  necessary  employment  in  large  towns,  and 
of  course  this  requires  some  work  and  attention  on  Sundays,  and 
this  may  be  performed  to  the  extent  of  the  necessity,  by  the  ordin- 
ary means  belonging  to  the  business. 

By  this  test,  also,  iron  and  glass  are  necessaries  of  life,  and 
they  Cannot  be  obtained  without  some  work  being  done  on  Sun- 
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days,  if  the  business  is  to  be  performed  aoeording  to  the  ordinary 
skill  and  science  of  the  country.  The  law  never  inquires  whether 
iron  and  glass  generally,  or  in  such  large  quantities  are  really 
necessary,  in  the  strictest  sense  of  the  word,  or  whether  it  is  not 
poteible  to  improve  the  art  so  that  Sunday  may  not  need  to  be 
violated.  This  is  not  the  province  of  law*  but  of  individual  enter- 
prise and  science. 

Law,  therefore,  does  not  condemn  those  employments  which 
society  regards  as  necessary,  even  when  they  encroach  on  the 
Sabbath  ;  if  according  to  the  ordinary  skill  of  the  bnsineas,  it  is 
necessary  to  do  so.  And  then  the  business  being  recognized  as 
necessary,  it  may  be  performed  by  the  means  of  the  services  of 
others,  and  by  all  the  ordinary  means  of  the  business  so  far  as  it 
is  necessary. 

But  let  UB  consider  the  statutary  definition  of  what  is  forbidden. 
It  is  **  any  tcorWy  employment  or  business  whatever.'*  What 
does  this  word '*worldly'' mean?  Its  correlatives  help  us  to  its 
meaning.  Very  evidently,  worldly  is  contrasted  with  religious, 
and  the  worldly  employments  are  prohibited  for  the  sake  of  the  re- 
ligious ones.  Of  course,  therefore,  no  religious  employments  are 
forbidden.  Hence  funerals,  as  religious  rites,  are  allowed  on  Sun^ 
days,  and  all  the  functions  of  the  undertakers,  grave-diggers, 
hearse  and  carriage  drivers  and  others ;  though  such  persons  use 
such  employments  as  a  means  of  a  livelihood.  Hence,  also,  while 
purely  civil  contracts  afe  forbidden  on  Sundays,  marriage  is  not 
so,  because  it  is  not  purely  a  civil,  but  also  a  religious  contract. 

But  the  words  domestic,  household  and  family  are  correlatives 
of  the  word  worldly.  If  they  are  so  in  this  law,  then  worldly 
employments  being  alone  forbidden,  of  course  these  contraries 
are  not.  An  obstacle  to  this  view  is,  that  cooking  victuals  in 
families  is  excepted,  as  though  the  general  prohibition  of  worldly 
employments  included  it.  Yet  this  exception  is  possibly  expressed 
by  way  of  precaution  to  prevent  a  supposed,  but  perhaps  misinter- 
preted Jewish  law  from  being  misapplied  to  us,%s  though  applied 
repeated,  in  otir  law.    Exodus  xvi.,  23 ;  and  xxxv.,  8. 

Or  possibly  the  purpose  of  the  proviso  was,  to  save  from  the 
prohibition  certain  worldly  employments,  such  as  cooking  victuals 
in  bake  houses,  boarding  houses  and  inns,  and  delivery  of  milk ; 
and  cooking  in  families  was  also  named  merely  to  prevent  a  pro- 
hibition of  it  from  being  implied  by  the  proviso,  though  not  inclu- 
ded in  the  general  prohibition.  If  this  is  a  redundancy  it  is  not 
the  only  one.  Cooking  victuals  in  bake  houses  and  inns  is  speci- 
ally allowed,  and  yet  it  is  undestood  to  be  included  under  the  term 
«*  works  of  necessity,"  2  Burr,  728,  6  Term.  R.  449.  And  if 
**  worldly  employment "  is  to  be  taken  in  its  largest  sense,  it  in- 
cludes hunting,  shooting  and  sporting,  and  yet  these  are  specially 
forbidden. 

These  considerations  seem  to  demand  a  limitation  of  the  term 
'*  worldly  business,"  and  we  are  aided  in  making  it  by  {he  act  of 
1705,  where  it  is  treated  as  "work  of  their  onlinary  callings." 
So  also  it  is  explained  in  the  statute  29  C.  2  c.  7.  We  think  that 
these  terms  were  not  intended  to  include  such  household  or  family 
wrok  as  pertains  directly  to  the  proper  duties,  necessities  and 
comforts  of  th.e  day  ;  and  this  work  may  be  done  by  any  member 
of  the  family  including  domestics. 

The  roost  convincing  proof  that  this  is  the  true  interpretation  of 
the  law,  is  that  it  has  always  been  so  understood.  It  has  never 
been  regarded  as  applying  to  the  proper  internal  economy  of  the 
family  It  does  not  except  the  ordinary  employments  of  making 
fires  and  beds,  cleaning  up  chambers  and  fire-places,  washing 
dishes,  feecling  cattle  and  harnessing  horses  for  going  to  church, 
because  these  were  never  regarded  as  the  worldly  business  of  the 
family,  and  therefore  not  forbidden  to  the  head  of  the  family,  or 
to  any  of  the  domestics.  It  is  probable,  however,  that  the  most 
of  these  occupations  may  have  been  regarded  as  works  of  necessity, 
OF  as  means  of  performing  such  works. 

The  uniform  practice  of  the  country  in  all  times,  proves  at  least, 
that  such  employments  are  not  forbidden  by  the  law.  It  certainly 
never  was  intended  that  the  law  should  enter  as  a  spy  into  every 
man's  family,  in  order  to  inspect  his  domestic  arrangements,  and 
ftscert^  whether  he  is  improperly  employing  his  domestic  servants 
there,  or  is  himself  doing  work  which  strict  religious  principle 
would  forbid.  Law  does  not  and  cannot  direct  the  division  and 
apportionment  of  labour  among  the  members  of  the  family.    Our 


law  has  always  considered  a  man's  house  too  sacred  to  be  subjected 
to  such  espionage.  Law  cannot  descend  to  such  functions,  and 
surely  religion  can  neither  require  nor  perform  them. 

These  domestic  employments  being  necessary  for  every  day,  and 
not  worldly  employments  in  the  sense  of  the  law,  may  be  exercised 
in  the  ordinary  modes,  and  with  the  ordinary  freedom  of  the  fam- 
ily, without  any  violation  of  the  law.     Such  is  the  act  of  which^ 
this  defendant  was  convicted,  and  in  so  acting  he  was  guiltless. 

Quiltless  before  the  civil  law.  By  the  Divine  Law,  a^such 
merely,  we  have  no  authority  to  judge  him.  This,  in  many,  and 
not  to  say  all  of  its  elements,  consists  of  moral  and  religious  idea 
that  are  much  above  our  present  acquisitions,  and  therefore  we 
annot  enforce  it.  Whereas  law,  c^il  law,  in  its  truest  characters, 
expresses  the  common  sense,  and  common  morality  of  the  country, 
and  therefore  is  easily  understood,  obeyed  and  enforced.  We  re- 
cognlie  in  thought,  that  law  and  faith,  or  law  and  religion  coi^^^ist 
of  distinct  classes  of  principles,  and  are  enforced  by  essentially 
different  means ;  yet  it  is  as  impossible  to  make  a  complete  sepa- 
ration of  them,  as  to  separate  reason  from  sentiment  in  actual 
humanity.  Law  can  never  become  entirely  infidel ;  for  it  is  es- 
sentially founded  on  the  moral  customs  of  man,  and  the  very  gen- 
erating principle  of  these  is  most  frequently  religion.  Our  civil 
law  does  not  condemn  the  defendant. 

The  conviction  is  reversed. 


GENERAL    CORRESPONDENCE. 

Derrt  West,  Nov.  24,  1859. 
To  the  Editors  ojthe  Law  Jowmai. 

Gentlemkn,  —  The  recent  Bank  failures  in  the  city  of 
Toronto — particularly  the  International  Bank — have  caused, 
and  will  cause,  I  have  no  doubt,  a  large  amount  of  litigation 
in  this  part  of  the  country  ;  and  as  your  views  on  legal  ques. 
tions  in  the  Law  Journal  previously  have  been  the  means  of 
putting  a  stop  to  litigation,  you  would  confer  a  favor  on  the 
vrriter,  and  also  on  the  public  generally,  by  giving  your  opinion 
on  the  following  case,  tried  in  one  of  our  Division  Courts  a  few 
days  ago : 

A  sold  B,  on  the  14th  October  last,  one  load  of  wheat  (forty- 
two  bushels  and  forty-seven  pounds) ;  price  56.  Id.  currency 
per  bushel.  B  had  no  money  to  pay,  but  gave  his  receipt. 
On  the  17th  A  delivered  another  load  (forty-two  bushels  and 
seven  pounds),  at  58.  Id.  B  was  still  without  funds,  but  gave 
a  receipt.  On  the  27th  October,  A  came  to  B  for  his  money, 
returned  his  receipts,  and  got  paid  for  his  wheat  in  Interna- 
tional Bank  biUs. 

The  case  was  argued  on  both  sides.  The  judgment  of  the 
court  was  a  nonsuit,  on  the  ground  that  A,  with  all  due  dili- 
gence, ought  to  have  gone  and  tendered  said  notes  at  the  bank. 
The  reply  was,  that  A  was  on  his  way  to  one  of  the  back  town- 
ships, but  returned  the  notes  on  the  29th  to  B,  at  his  office, 
where  he  received  them.  A.  further  argued  that  there  was  no 
such  bank  on  the  27th  in  Toronto,  as  said  bank  was  not  opened 
on  that  day,  but  closed  the  day  previous.  Query  :  Were  the 
International  Bank  notes  good  on  the  27th  October,  1859,  or 
were  they  not— or  must  the  parties  who  hold  said  notes  wait 
the  expiration  of  sixty  days  before  they  can  collect  them,  if 
collectable  at  all?    Your  view  on  the  banking  law  will  much 

oblige. 

I  remain,  Gentlemen,  very  respectfully, 

Your  obedient  servant, 

J.  T. 
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Broughftm's  annual  letter  to  the  Earl  of  Radnor.  6.  Consti- 
tutional relations  between  Great  Britain  and  ber  Colonies.  7. 
The  Keformation  of  Adults.  8.  Modem  Legislation.  9.  Rail- 
way Accidents  and  their  Preyention.  10.  The  Libraries  of  the 
Inns  of  Court.  11.  Last  Session.  12.  Smethurst's  Trial.  13. 
Judicial  Statistics.  14.  ConTeyancing  in  South  Australia. 
15.  The  late  W.  J.  Broderip. 


Godbt's  Lady's  Book. — Philadelphia. 

We  haye  received  from  the  publishers  the  December  and 
January  numbers  of  this  well  established  and  most  inyiting 
magazine. ' 

The  number  for  December,  as  usual,  contains  many  embel- 
lishments, the  most  prominent  of  which  are  "  The  Departure,'' 
'•  The  Return,"  "A  Fashionable  Party,"  and  "An  ornamental 
plate  of  fruits,  for  working." 

The  number  for  January  also  contains  many  beautiful  em- 
bellishments ;  among  these  we  may  mention  "  The  Light  of 
Ilome,"  a  highly  illuminated  title  page  containing  fiye  diffe- 
rent pictures  emblematical  of  the  seasons  and  home,  a  superb 
colored  Fashion  Plate,  **  The  first  fall  of  Snow,"  &e. 

Both  these  numbers  abound  with  matter  of  Tery  great  im- 
portance to  ladies,  who  will  gladly  ayail  themselyes  of  the  many 
useful  hints  for  the  present  season  of  festiyity. 

We  cannot  too  highly  recommend  the  Lad^s  Book  to  the 
wives  and  daughters  of  our  patrons.  Now  is  the  time  to 
subscribe. 

The  following  are  the  terms :  One  copy'one  year,  $3 ;  two 
copies,  $5 ;  three  copies,  $6. 

Thx  Atlantic  Monthlt. — ^Boston :  Ticknor  &  Fields. 

This  magazine  has  in  a  short  time  done  wonders.  No  more 
than  twenty-six  numbers  haye  been  issued,  and  yet  the  Atlantic 
Monthly  stands  high  in  the  world  of  literature.  It  is  noted 
for  the  originality  of  its  articles  as  well  as  much  general  ability. 
It  is  a  monthly,  and  the  following  are  the  contents  for  De- 
cember, just  received :  The  Experience  of  Samuel  Absalom, 
Filibuster — The  Minister's  Wooing — ^The  Northern  Lights  and 
the  Stars — Thomas  Paine  in  England  and  in  Franee^Klkanale 
Brewster's  Temptation — MMdaiena — Strange  Countries  for  to 
see— Beauty  at  Billiards — Italy,  1859 — The  Aurora  Borealis 
^The  Professor  at  the  Breakfast  Table. 

Terms:  $3  per  annum. 

The  Edinbitrgb — Thi  London  Quaktkrlt — The  Westminster 
— The  North  British,  for  October. — Leonard,  Scott  t  Co., 
New  York. 

Wo  have  often  spoken  as  to  the  reprints  of  the  Standard 
English  Reviews  by  the  enterprising  firm  of  Leonard,  Scott 
&  Co.  Their  efforts  to  supply  these  Mviews,  including  Black- 
wood, at  the  smallest  possible  price,  deserve  every  support 
Their  reprints  are  in  all  respects  equal  to  the  originals,  and 
are  to  be  had  at  much  less  cost.  While  the  English  copies 
cost  $31  per  annum,  the  American  Reprints  of  Leonard,  Scott 
&  Co.,  are  only  $10.  And  the  latter,  with  more  liberality  than 
most  American  publishers,  pay  no  less  than  $3000  per  annum 
to  the  proprietors  of  the  Englisb  Reviews  for  the  right  to  re- 
print— ^a  right  not  legally  but  morally  binding.  Every  encou- 
ragement therefore  ought  to  be  given  to  a  firm  which  not  only 
furnishes  abundant  value  for  money  received,  but  is  more 
honorable  in  dealing  with  our  English  firms  than  many  of  its 
compeers  in  the  United  States. 

No  man  of  intelligence  who  desires  to  maintain  any  status 
in  the  world  of  learning  can  be  without  the  English  Reviews 
and  Blackwood.  He  has  before  him  the  doctrines  of  the 
Whigs  in  "  the  Edinburgh,"  the  creature  of  such  men  as 
Jeffrey,  Brougham  and  Sydney  Smith.  He  has  its  great  oppo- 
nent in  **  the  London  Quarterly,"  the  creature  of  Southey, 
Scott,  Lockhart»  Ac.    He  has  the  representative  of  **  Liberal " 


principles  in  '*  the  Westminster,"  opposed  to  Church  and  State 
and  in  favor  of  free  trade  and  freeaom  of  thought.  He  has 
the  Free  Church  organ  in  '*  the  North  British,"  the  most 
original  but  most  erratic  of  all  four ;  and,  last,  he  has  "  Old 
Maga,"  the  old  Tory  magazine— ever  consistent,  ever  the  same. 

It  is  refreshing  to  turn  from  the  narrow-minded,  spiteful 
bickerings  of  country  newspapers,  to  read  on  the  same  topics 
in  these  great  productions,  real  argnment,  conducted  by  men 
of  enlarged  views  and  liberal  education,  and  all  for  little  more 
than  the  annual  subscription  to  two  local  newspapers : — 

TBRMS.  Per  ann. 

For  any  one  of  the  four  Reviews $3  00 

For  any  two  of  the  four  Reviews .1 5  00 

For  any  three  of  the  four  Reviews 7  00 

For  all  four  of  the  Reviews 8  00 

For  Blackwood's  Magazine 8  00 

For  Blackwood  and  three  Reviews 9  00 

For  Blackwood  and  the  four  Reviews 10  00 

PaymmU  to  he  made  in  all  casti  m  advance. 


The  Eclectic  Magazine.    New  York :  W.  H.  Bidwell. 

We  have  to  thank  the  publisher  for  the  December  and 
January  numbers  of  this  Ml^^ine,  toother  vrith  the  two 
admirable  premium  plates,  "  Filial  Affection"  and  "  Returned 
from  Market" 

The  Udecdc  is  a  monthly.  Each  number  contuns  144  large 
octavo  pages.  The  twelve  numbers  in  the  year  oomprise  three 
volumes  of  600  pages  each*  The  selections  are  made  from  the 
best  magazines  m  the  worid,  and  each  number  has  one  or  more 
beautiful  portraits  by  Sartain,  whom  we  consider  the  first 
artist  of  the  day. 

The  January  number  contains  two  admirable  prints, — the 
one,  the  Empress  Eugenie  and  the  Ladies  of  the  Court ;  the 
other,  the  Royal  Family  of  England. 

These  emMllishments  are  a  most  attractive  feature.  They 
are  at  all  times  real  works  of  art,  exhibiting  in  every  line  the 
workmanship  of  unusual  skill. 

Those  who  do  not  subscribe  to  one  or  more  of  the  leading 
Magazines,  can  procure  the  best  articles  of  each  by  subsoribixig 
to  the  Eclectic^  tne  price  of  which  is  only  $5  per  annum. 

Any  person  sending  a  new  subscriber,  either  lus  own  name 
or  that  of  an^  other,  with  the  subscription  money  for  one  year 
in  advance,  is  entitled  to  receive  by  mail,  prepud,  either  of 
the  above  mentioned  prints—- either  one  of  wnich,  we  think,  is 
of  itself  well  worth  one  year's  subscription. 

APPOINTMENTS   TO   OFFICE,  &C. 

C0R0NEB8. 

WILLIAM  SOUGLEFIBLD,  Enquire,  M.D.,  to  be  Anodate  Coroner  fbr  the  United 
OoQDties  of  York  and  PeeL— (Uuetted  12th  NoTember,  1869.) 

NOTARIBS  PUBLIC. 

CHARLES  FULLER  OILDERSLEEVfi,  of  Kingston,  XiqairB,  BurielMvat'Lnw, 
to  be  a  Notary  Public  in  Upper  Canada^— (Gaietted  12th  NoTember»  1859. 

WTLLIAH  YALBNTINE  DBTLOR,  of  Napanee,  BKtnin.  to  be  a  Notary  Public 
in  Upper  Canada.— (Qasetted  12Ui  NoTember,  1859. 

IREDERICK  ilCHOLEFIELD,  EMuire,  of  the  dty  of  Ottawa,  Attorney,  to  be  a 
Notary  PnUic.— (Qautted  19th  Norember,  1859.) 

WILLIAM  PTPER,  of  Toronto,  Biqairoi  to  be  a  Notaiy  PnbUc  in  Upper  Canada. 
(Qacetted  26th  Norember,  1859.) 


TO    CORRESPONDENTS. 


Hmura  or  Cuau  kt  BAMzsr-Under  <*  Dirialon  Oonrti." 

J.  T. ;  Lkx  ;  D.— Under  "  General  CoReipondenoa." 

Paux.  Duhh.— Too  late  for  this  number ;  bat  we  may  lay,  in  reply,  that  an  onkr- 
inHxraneU  has  been  passed  fbr  the  supply  of  copiei  of  the  DiTiiion  Court  Act  to  the 
Judges,  Clerks  and  BaUUEi  of  the  ConrtSL 


3  bios  ab  03^  m  s 


^ 


